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granted—Decree-holder failing to ‘participate at .the 
Jauction—No  .sale—Petition - by  decree-holder for 
reduction.'of' upset price— Petition dismissed and attach- 
ment.;raised—Order not justified - 563 
— ——Q. 21, rules 37 and 50—Decree against firm— 
Partners not parties to the suit—Execution ofdecree pagis 
Sede ; Pu- | 
———O.' 21, rule 66—Execution of decree— Property 
brought to sale—N o- bidders at the’ sale—Execution 
petition dismissed —Attachment Ordered to be conti- 
nued—Fresh execution petition to bring property to 
sále—Elapse of twelve years sincé the-date of the decree 





, 223 
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C.P. CODE (1908)—( Contd.) 
O. 26, rule 1—Application far appointnent of 
Caran sioner to take evidence—Allegation of inability 
to attend Court due to old age, sickness and infirmity— 
Certificate from registered médical practitioner— 
Petition dismissed. on the ground: of certificate being 
-obtained the previous iE not warranted 
e» 200 


— ——9O. 32, rule 15—Suit by persons of unsound Lund 
—Nature of enquiry—Person. not found to be of un- 
sound mind—Suit instituted by next friend, not main- 
tainable. ws 564 
O. 33, rules 5, 6 aud 7 —Petitionfor leave to insti- 
tute suit in forma pauperis —Defence of suit being barred 
by the principles of ‘res judicata’ —Finding that petitioner 
is à pauper and suit is pee by “res judicata’ —Order 
cannot be sustained : a.» 187 


———O. 39, rules 1 and 2 and sections 104 (2) and 96— 
‘Suit for declaration of right to possession as cultivating 
tenant and for injunction—Suit dismissed—Appeal by 
‘plaintifi—Petition , for- temporary injunction—Tem- 
porary injunction granted—Appeal by denen against 


the order—Maintainability l ‘on 236 
———O. 47, rules '1 to 5— Petition for review—Main- 
tainability ws 2/9 


as amended by Act (CIV of 1976) Order Al, rule 
17—Scope and applicability—Appeal pending in lower 
‘Court—Neither appellants nor their counsel present to, 
‘prosecute before the Court—Appeal dismissed as without 
. merits—Petition for restoration of appeal dimissed— 
Revision against the order allowed on ground of order 
being one of failure to exercise jurisdiction vi dz f 
‘COMPANIES ACT (I OF 1956), S. 433 (e)—Winding 
up—Petition for. —Private limited company—Debt not 
paid on demand—Plea of discharge by debtor-company 
—Duty of Court—Winding up, discretionary remedy— 
Petition dismissed byi rcompany Court and confirmed.. on 
appeal " . 369 
‘CONSTITUTION OF INDIA ( 1950), Arücias 15 and. 
29—Admission to Medical: College—Selection based 
-on nativity of. applicant—Selection challenged as vio- 
tative of Article 15—Selection invalid. js 
Art." 226—Corüpulsory retirement of ' Govern- 
ment'sérvant in public interest ——Neither promotion nor 
‘crossing ‘of efficiency bar has any bearing on compulsory 
retirement ——Compulsory retirement ` held not puni- 
‘tive. . ioe £06 
Art.- :226—Original órdet. of the -Government 

















;not challenged before High Court —Wirit Petition against ,, 


the order dismissing review petition—Whether High 
"Court can set aside the original order passed by- Govern- 
ment . 239 
Art, 226—Subordinate Accounts, Service Exa- 
winston - Praud committed—Pass _ marks ‘obtained 
‘by fraudulent means cannot result in accrual of jdm 
Haute estoppel—Claim rejected . 409 
Art. 31i—Compulsory retirement of Gorei- 
-ment Officer, whether casts stigma-—Adverse , remarks 
whether should be,communicated to officer... 
Art. 311—Compulsory retirement of Govern- 
ment Officer whether violative of constitutional provisions’ 

. 161 











J 


Y 
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GENERAL INDEX 


CONSTITUTION OF INDIA (1950)— (Contd.) 
Art. 345. .. 442 è 
CONTRACT ACT (IX OF 1872), S. 20—Rromise to 

get.a seat in the Medical College—Money lent on that 
promise—Agreement whether 'opposed to. public policy 
—Maxim ‘ir pari . delicto Poner est conditio nd 





applicability . 417 
——-—S. 23 D 2 x - 432 
— ——S. 28 i . 189 


S. 74—Damages arising out of breach ofcontract— 
Duty of Court—Discretion to be exercised . 313 
CO-OWNERS-—Adverse possession—Suit for partition 
—Ouster set up by defendants—Plea of ouster depends 
on.facts in each case—Adverse possession by co-owner— 
What is' ín . 397 


CUSTOMS ACT (LII OF 1962), S. 11- BHAdjut 
able razors—Meaning of - 216 
DEED—Construction—Boundaries prevail ado mea- 
surements " : . ..620 


DOMESTIC 'ENQUIRY—Sophisticated | rules of - evi- 
dence may not apply f . 583 
DRUGS AND COSMETICS ACT (XXIII OF 1940), 
as amended in (XXI of 1962), S. 3 (aaa)—Cosmetic— 
Definition of—*kumkum'—Whether a cosmetic .. 131 
ELECTRICITY ACT (IX OF 1910), S. 51, Civil Pro- 
cedure Code ( 1908), section11— ‘Res judicata’ . 147 
EMPLOYEES’ PROVIDENT FUNDS AND FAMILY 
PENSION .ACT (XIX OF 1952),.S. 16—Infancy pro- 
tection—Company ‘going into liquidation—Machinery 
purchased by another company from the -mortgagee of 
the, original.;company—Claim for' infancy. protection 
denied by Regional Commissioner—Denial not warranted 
—Writ of certiorari issued . 542 


EMPLOYEES’ STATE INSURANCE ACT (XXXIV 
OF -1948),.S..2 (12)—"Factory"—''Persons are em- 
ployed,” whether includes casual employees - ~. 350 
———S. 2 (12) and Factories Act (LXIII of 1948)— 
Hotel—Eléctric appliances and power used in some sec- 
tions of kitchen-—Establishment .held to be ‘factory? 
attracting -Employees' “State -Insurance Act—Manufac- 





. 27. |turerof Ayurvedic preparation using electric motor to 


clean bottles but not for manufacture of preparation—- 
Employees’ State Insurance Act not attracted—Recourse 
to writ procedure when to be made ` y 614 
Chapters IV. and V and section 73-A—Absenée Í 
of the applicability of the-provisions `of Chapters IV and 
and V of thé Act in the area where the appellant's esta- 
blishment or factory i is situate—Claim for, specified con- 
tribution—Whether maintàinable l 224 
EVIDENCE ACT (I OF 1872), S. -116—Estoppel— 
Building belonging to Chatram Department-—Lease to 
revision petitioner—R vision petitioner letting it. for 
rent to respondent—Chatram Department obtaining 
order of eviction against both the revision petitioner and - 
the respondent— Petitioner. claiming rent from respon- 
dent—T'enant not liable to pay rent to petitioner after 
order of eviction—No estoppel against tenant . 185 
FOREIGN EXCHANGE REGULATION ACT (VII 
OF 1947), Ss. 12, 23-A— Customs Act (LII of 1962), 
Ss. 50 and 133—Confiséation of goods —Levy. of penalty 


— Degree of proof required—Same as in a criminal y 
. »: l 2 





GENERAL INDEX 


FUNDAMENTAL RULES, R. 56 (d)—Government 


Order No. 1118—Retitioner joining Commercial Taxes” 


- Department in 1944—Promoted as Assistant Gommer- 
cial Tax ¿Officer in 1953 and as Deputy Commercial 
Tax Officer. in 1950— Promoted as. joint. Commercial 
Tax Officer in 1975—Compulsory retirement of officer 
, under Fundamental Rules—Whether could be upheld 


x: 42027 


“GENERAL INSURANCE BUSINESS (NATIONALI- 
SATION) ACT (LVII OF 1972), S. 7. . 249 
GENERAL PROVIDENT FUND (MADRAS) RULES; 
rule 2 (1) (c) (z)—General Provident Fund—Nomina- 
tion by subscriber—Wife deserting subscriber-—Subs- 
criber nominating his sister—A ccepted by official con- 
cerned—Death of the subscriber—Wife's claim to Pro- 
' vident Fund amount—Not tenable : í 
GOVERNMENT GRANTS ACT (XV OF 1895) . 


HINDU ADOPTIONS AND MAINTENANCE s 


(LXXVIII OF 1965), S. 25—Scope—Suit, for enhanced, 
maintenance by wife—Scope of section 25—Prior agree- : 


ment where lump sum’ payment made in full quit-of 


past and future maintehan ce—When bar for enhanced. 
T Y 


maintenance 
HINDU LAW--Family trust of tarward AM ‘in 
favour of temple—No deed of dedication nor. deed pre- 
scribing mode of succession to trusteeship—Succession 
to office—Determination of — Office if ey oné' of 
honour or property m 19 


Inheritance—' V? a female died eii properties 
and ‘MP her daughter—'Af? died in.1936 leaving behind 
her, her husband-'G? and three daughters one of them 
being *77—'7? died in 1950 leaving behind her daughter 
‘S and husband *Sc'—*$" died in 1966—Suit by the sisters 
of ‘P against ‘Sc’ to recover possession— Sc" not entitled 
to the suit property, nor acquired title by adverse pim 
sion DE : “ 456 


Suit for m n of properties— 
Burden of proof—What is detriment to the joint family 
—Creation of a mere mortgage without more—Not 
a detriment to the joint family property | . 504 
HINDU SUCCESSION ACT (XXX OF 1956), Ss. 
4 (1) (a) and 7—Overriding effect on custom as to succes- 
sion .. 19 
HINDU WOMEN'S. RIGHT TO. PROPERTY ACT 
(XVIII OF 1937), S. 3 (2)— Content, weight and scope 
of the right of widow—Impact of Hindu Succession 
Act. - . 520 
INAM GRANT—Whether personal or in favour of 
institution—Significance of use of expressions **dharma- 
dayam” or **devadayam" “‘for service as mulla in Mosque" 
“so long as the service is rendered’. , .. 99 
c a ACT  (XLIII OF 1961), second 


schedule, . 16 (1)—Issue of notice under rule 2 
of the d Schedule to the .tax defaulter— Effect 








on jurisdiction of civil Court —Civil Court deprived of, 


jurisdiction to issue process against properties, of the 
defaulteg . 540 
INDUSTRIAL DISPUTE—Factory watchman charged 
with theft by | management—Domestic enquiry— 
Findings given “by Enquiry .. Officer—Management 
dismissing watchman from 4ervice—Industrial Dispute 


INDUSTRIAL DISPUTE—(Contd.) 


raised by watchman—Watchman ` acquitted by criminal 
Court subsequent to domestic enquiry—Labour Court 
relying on the criminal Court's judgment holding that 
the charge of theft not proved—Award of ‘back wages 
and compensation—Order quashed . 600 


INDUSTRIAL DISPUTES ACT (XIV OF i947), S. 2 
(k). (p)—-Tamil Nadu Industrial Disputes Rules (1958), 
rule 25 (3) —Merger of L Bank with N Bank—Plaintiffs 
former employees 0f L Bank—Agreement at the time of 
merger that the period of service of the employee of L 
Bank earlier to merger would be counted for his seniority 
in N Bank—Agreement sought to the altered by the 
employees union after the merger try another settle- 
ment—Subsequent settlement challenged by the plaintiffs 
ina suit—Suit maintainable—Subsequent agreement 
héld ee to bea settlement at all 59 
PA foo) and 25-F—Railway Establishment 
TA Rule 2501—Casual labour—Meaning—Peti- 
tioners engaged as casual labour on projects on daily 
wages—Work at Railway yards to execute construction ` 
etc—Good mental and bodily health free from any defect 
required—Petitioners required to undergo medical 
examination—-Medical examination certificáte.that peti- 
tioners Were -unfit for service—Petitioners given 'notice 
of terminatión—Notice whether liable to be quashed— 
—No duty to provide, alternative employment. .. 7 


INJUNCTION—Grant of—Plaintiff claiming copy- 
right in story titled ““Mandanostavam’’—Seeking to res-- 
train defendants from producing or continuing to pro- 
duce any picture based on the story under the title *Amar | 
Prem"—Grant of injunction alone, if^will-subserve in- 
terests of justice—Substituted 'saféguards, if could be 





thought of in order to preserve the rights’ : . 296 
INTEREST—Claim at 12 per cent. not allowed .. 304 
Rate of 12 percent. not usurious - ^ .. 483 





INTERPRETATION OF DOCUMENTS Security 
Bond—Interpretation of recitals — . 483 
KERALA MOTOR VEHICLES TAXATION AND 
PASSENGERS GOODS ACT (XXV OF 1963), S, 2 
(b) —Operator—Meaning—Stage carriage "operator en- 


|tering into hire purchase agreement in réspect of a` vehi- 


cle—Transaction duly endorsed in the registration certi- 
ficate of the vehicle—Default in payment of ‘monthly 
instalments—Suits for recovery of the amount—Seizure 
of vehicle form owner—Vehicle sold and money paid 
to financier—Hire purchase financiers, whether liable 
to pay tax duein repect of the vehicle «202. 


LAND ACQUISITION ACT (I OF 1894), S. 18— 
Reference—Acquisition of composite property—  Fix- 
ing the quantum of compensation—Factors to be con- 
sidered for fixing multiple for capitalisation -.. 16 
———S. 23 (3)—Severance compensation— Mere slicing 
of property not: enough- Proof: of damage necessary 

/ .. 13 
LETTERS PATENT (MADRAS), Cl. 15—Suit for 
permanent injunction—Application for interim: injunc- 
tion also filed—Order on application for interim injunc- 
tion whether appealable—Contract of service—Service. 
terminated—Suit to -enforce the negative covenant in 
contract of service—Negative covenant not enforceable - 
as contract had been rescinded b the employer.. 319 
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LIMITATION ACT (XXXVI OF 1963)—Petition to 
condone delay of 1 year, 7 months and 20 days in filing 
appeal—Petition to review order —Time taken by review 
petition ‘whether to be excluded and in recknoning time 
for filing appeal against final judgment in suit: .. 441 


98. 12. (2), 14 -(1) and Article i3 Cause of 
action alleged to have arisen under órder of Court dated 
30th January, 1968—Suit field ọn 23rd *Juné, 1971—.. 
Time taken to obtain copy of the-order if allowable 
in computing period—Time taken in prosecuting- con- 

tempt. proceedings whetlier could’ bi epeiuced under 
section 14 (1D) -- = i dis. 
———$. '15— Scope , and " applicability 

— 8. 29; (2)—French Civil Code, a 
the meaning of the ‘séction z 


-Art. 113 and Article 80 of the Limitation: Acti 
1X of 1908)— Effect of omission of latter Axticle,. ` 195- 
—Art. 137—Suit:for éjectment and ane: pro- 
fits from date of suit ‘to date of delivery—Preliminary - 
decree passed—Ascertainment of mesne «profits - rele- 
"gatéd:to final-decree proceedings—Appeal against pre- 
liminary, decree—Dismissed on 8th "August, -1972— >` 
Dite. of.suit 29th June, 1967 and:;delivery given on-25th 
September; 1970—Application . filed. .on 8th. August; 
1972 for ascertainment of profits—Mesne profits awarded - 
Appeal Application. for mesne: prons not barred "by. 
limitation . . 453 
Sch. I, Article ‘Lzg—sanal deers ccu 
in suit— Counsel for. third defendant: taking time for 
counter from time to time—Reporting no instruction 
later— -Ex- parte. final decree passed—Third defendant 
filing application | to set aside ex parte, decree—Limitation 
applicable: is first alternative in the: third column to 
Article 123 - i . 608 


“MADRAS GENERAL SALES TAX ACT(. OF 1959). 


412 
"local law? within ` 








Schedule IL, Item 51— Manufacture of Synthetic essentia] ! 


oils— Synthetic essential oils, if within item 51. '.- 383 . 


MASTER AND 8 RVANT+Contract of service a a. 
particular period-— ovision. "for notice period, before ` 
issued to all employecs-— Payment of salary i in lieu of notice: 
if. sufficient Quantum. of damages awardable—Closure 
of business, . whether involves terininátion - of service of. 
employees" ./289 | 
Relationship: purely OHIO A of 
services -by master—Remedy of servant . 583 
MINOR INAMS (ABOLITION AND CONVERSION 
INTO RYOTWARI) ACT (XXX OF 1963), Ss. i1 (3), 
45, 10. (b) —Ryotwari Patta—Issue of —Claim rejected 
by Settlement Tahsildar—Order not communicated to 
claimant—Claimant filing appeal after becoming aware 
of the order of rejection— Appeal filed within 7 months 
of the passing of the order but within 2 months of the 
date of the claimant becoming aware of the order— 
Appeal held: to be in time—Concerned land lying north. , 
of tank and not part of it—Claimant held entitled to 
patta % .. 388 
MOHAMMEDAN LAW—Marz-ul-maut— Essential 
conditions required. : .. 426 

-Will—Bequest to heir aad "à non-heir-—-Bequest 
to heir not valid and as opposed.to personal law—Be- 








n . 


. 544 exercise of its discretion’ i 


GENERAL INDEX 


MOHAMMEDAN ‘LAW—(Contd) @ `, ` 


quest to non-heir operative to the extent permissible $ 
- . 499 

MOTOR VEHICLES ACT (IV OF 1939), “Ss. 3 (nn): 
and 2 (28-A) —~“‘Road length" and “Route’—Définition. 
of— Calculation. of distance for ad a of “jurisdiction 
how.made.' - . 329 
—-— —S. 184 (1-A)—Renewal ‘of pérráit. Application 
for —-Rejection on ground.of applicáni's suspension on 12 
occasions for :overloading -etc.—Draft scheme for 
nationalisation pending—Temporary_ permit granted— 
Appeal. to Tribunal—Application to Tribunal for interim. 
directions—Interim directions issued under section 134 
( 1-A)—Tribunal’s i issuing interim directions, not. proper 
.. 186. 
—(as amended.by Act LVI of 1969); $us 110—Juris- 

diction of Motor Accidents Claims "Tribunal to award.com-. 

pensation for any damages to property. . 246 


NATURAL JUSTIGE—Principles—Violation or 583 


NEGOTIABLE INSTRUMENTS—Promissory note— 
Suit on—Not, open to. défendant to reopen: accounts— 
Material alteration—Induction, of the: name -of a. witness 
after, due execution—Not a, material. alteration ae -352 


-Promissory note—Suit: on—Sale of land—Bulk 
of. consideration paid in cash. and pronote executed for 
balance—Suit filed on pronote—Plea .of agreement to 
forego proportionate part-of consideration or dene 
in n extent extraneous to suit and not tenable . 517 


Promissory note engrossed on a Hou dict 
stamp paper—No adhesive stamps : :affixed —Document 
whether, properly: dux E whether pro- 
‘{missory note . 204 
PARTNERSHIP Four persons carrying on bones 

qin- partnership—Dissolution of. partnership by consent 
‘of parmers—Accounts settled—Mistake regarding. a 
particular item of accourit—Suit by one partner against 
‘others—Prayer for recovery of a definite sum of money— 
, Suit maintainable—Entire accounts "need not be re- 
opened—Sürcharging and. falsification allowed—Settled 
accounts liable to be reopened on mutual mistake — 
Doctrine of unjust “enrichment algo’ applicable | 337 


PAYMENT OF BONUS ACT (XXI OF 1965), Ss. I 
: (3/721 and 22—Scope and applicability—Petitioner 
employing respondent - 'úndér' him during 1972-73— 
The petitioner paying one. ‘month salary as bonus! every 
year’and also for 1972-73—Respondent resigning job 
on 30th August, YR E whether entitled to 
bonus: ' (C . . 164 
PRESIDENCY SMALL CAUSE COURTS ACT (XV 
OF 1882), S.-38—Suit’on promissory note—Dismissal 
by -trial Court—New trial application—New Trial 
Bench re-assessing' evidence, substituting -findings and 
allowing. the application—Revision—New Trial: Bench 
cannot substitute- its- findings under section 38. .. 597 


| PRESIDENCY TOWNS INSOLVENCY ACT (III OF 
1909)—Adjudicatiori on debtor’s petition— Withdrawal 
of money from erstwhile employer—Application, by cre- 
ditor for depositing the money into Court and for annul- 
ment—AÁnnulment. -application dismissed—Insolvent 
directed by Court to bringe the amount received —Order 
not. competent. e ot, on 139 
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PRESIDENGY TQWNS INSOLVENCY ACT (1909) — 
( Contd.) 

S. 9 (d) (iii) and (g)—Postponement of payment 
—Not afi‘act of insolvency—Petitioning creditor to have 





witnesses who could stand the scrutiny of laws at a later’ 


stage . 856 
———$..9 (e) —"Fraudulent preference’ ' What: is 
—Paymeñt under pressure not fraudulent preference 

348 
——5. 13 (6)—Insolvency petition filed by creditors 
—Dispute whether debts were outstanding or not— 
Court to decide whether the promissory notes were 
supported by consideration—Presurnption under section 
20 of Negotiable Instruments Actnot invokable—Negoti- 


able Instruments Act (XXVI of 1881), section 20.. 459 . 


PROMISSORY. NOTE—Suit on—Note amount part 


of consideration for sale, reserved by éxecutant—Collatera] > 


agreement of same date—Maker to apply the ‘amount 
to meet expenses of contemplated litigation, relating. to 
title if started within 5 years—Balance remaining pay- 
able to’ plaintiff—Litigation brought within. 5 years and 


pending—Effect of agreement—Suit on Promissory note. 


premature .: 195 


PROVINCIAL INSOLVENCY ACT (V OF 1920), S 3 

41 (2) (c)—Petition for discharge—Petition dismissed 
—Insolvent directed to-pay Rs. 50 per mensem towards 
debt—Order liable to be set aside... . 160 


RAILWAYS ACT (IX OF 1890),S. 77 (d), Schedule 
II, Entry (1)—Suit for recovery of value of parcel of 
nylon silk lost while in transit. by a 
of railway administration 184 


REGISTRATION ACT (XVI OF 1908), Ss. 74 and 
77—Scope—R egistration . of document— Registrar con- 
cerned only with the date of execution—Registrar not 
concerned as to whether the document is executed on 
that date or apiece m Decio in statutory suit— 
Effect. s . 108 
REVENUE RECOVERY ACT (I-OF 1890), Ss. 37-A 
and 38 —Whether Revenue Divisional Officer can set 
aside sale suo motu—Loss of: files after holding of sale 
not a ground for setting aside sale.. -~ -. 220 


. S.S.L.C. SCHEME, rule - VII - (3)—Private teacher—. 


* Candidate taking S.S.L.C. examination and T.S.L.C. 
examination—Declared passed—Subsequent seizure of the 
certificates by police in- connection with some criminal 
proceedings—Criminal Court holding that the certi- 
ficates of the teacher were bogus—Notice issued to 
teacher to show cause why the certificates should not be 
cancelled for tampering with >; marks—Order passed 
cancelling S.S.L.C. certificate—Validity challenged— 
Principles of the law of evidence inapplicable-to depart- 
mental enquiries—Sufficient opportunity given to 
petitioner—Order upheld—Certiorari refused—Constitu- 
tion of India (1950), Article 2zu 113 


SPECIFIG PERFORMANCE—Suit for —Encroach- 
ment by plaintiff on road .poramboke—Government 


approving in 1946 of proposal to assign the land at. 


market value, subject to three specified conditions —Two 
of the®onditions complied with but not the third—Govern- 
ment passing fresh order in ‘1964 permitting only 
lease of land—Suit to direct nengninent of land as per , 
original order— Tenability'-- y . 475 


(1978) II MLJ—E' ` 


+ ~ 


STAMP ACT (II OF 1889), section 2 (24), Schedule I». 
Article 58—Document —Construction of—Private Trust 
‘Deed whether could be termed as settlement Deed—Re- 


levant criteria . 610 
Lee 10 and 11 and rule 5; :(Tamil Nadu Roles). 
. 294 


SUIT FOR’ ACCOUNTS~-Accountable person deed. 
—Decree against legal representatives—Principles to be 
followed—Final decree only a continuation of the pre- 
liminary decree . 304 


SUIT FOR RECOVERY OF LOAN DUE TO A 
SOCIETY—Society formed for the purpose of i improve- 
ment of High School but not registered under the Socie- 
ties Registration Act—Suit by President of the Society 
—No power-of-attorney in favour of the President by the 
other members—Suit if maintainable . 169: 


TAMIL NADU AGRIGULTURAL LAND RECORDS- 
OF TENANCY RIGHTS ACT (X OF 1969), 
S. 5—*‘ Cultivating tenant" —Lease of land—Lessee- 
introducing sub-tenant—Lease .terminated by death of 
lessee—Sub-tenant not entitled to claim to be cultiva- 
ting tenant . 549 


TAMIL NADU AGRICULTURISTS RELIEF ACT 
(IV OF 1938), AS AMENDED BY TAMIL NADU 
ACT (VIII OF 1973), S. 3. (ii) Proviso *C'— “Aggregate” 
means total of the rental value of the various buildings 
and lands,in respect of which tax has been imposed and 
not the total valuation ofthe concerned halfyears.. 145 
————$. 8 (2), (3) and (4) and Explanation I and 
Tamil Nadu Debt Relief Act (XX XVIII of (1972),sec- 
tion 7 (1), (2) and: (3) Explanation e xr 

. 492 


TAMIL NADU BUILDINGS (LEASE AND RENT 
CONTROL)ACT(XVIII OF 1960), Ss. 4 and, 27 and 
rules 12 and 14—Landlord applying for fixation of fair 
rent— Fair rent fixed—Appeal by landlord for enhance- 
ment and by tenart to set aside the order—Tenant’s 
appeal allowed and  landlord's: appeal dismissed— 
Revision “to the High Court 444. 
oS, 14 (1y (b) — Demolition" and erecting a new 
building on the same site‘—Meaning SE caue of 
roof not tantamount to demolition . 910 


(as amended by Act, XXIII of. 1975) —Building 
— Meaning of—Site -with walls, certain windows and. 
doors and no roofing —Whether a ‘building’ . 377 
———S. 10 (2) (i) —Petition by landlord for eviction: 
of tenant—Non-payment of rent by tenant for a long 
period, if wilful—Allegation of tenant ceasing to Occupy 
premises for more than six months—Onus of proof— 
Whether eviction ‘of tenant, would result of greater dis- 
advantage to - tenant than the advantage A to 
jandlord . 232 
S. 10(2):)—Tenant failing to pay rent for six TONS: 
— Petition for eviction—Plea by tenant that..death of 
one child and birth of another prevented him. for pay- 
ing rent—Default, whether wilful .. 178. 


—— —5$. 10 (3) (a) (iii) —Landlord occupying a portion 
of residential building—Letting out a portion of buil- 
ding P nón-residential purpose-—Landlord requiring 





wid 


C. N. BUILDINGS (LEASE AND RENT CONTROL) 
ACT (1960)—(Contd.) 

he non-residential portion for running a typewritting 

nstitute he wasrunning inthe premises in his occu- 

ation—Petition for eviction of the tenant, whether 

naintainable : * . 167° 


————-8s. 10 (3) (b) and 14 (1) (a) —Landiord trust— 
tition for eviction on ground of demolishing construc- 
ion and putting up new construction—Provisions of 
ection 14 not -invoked—Petition, whether maintain- 
able . 157 


S. 10 (3) (e) er 232 
S. 10 (8)—Three persons owning building— 
Zviction petition by one co-owner—No previous writ- 
en consent by other co-owners—Petition for eviction 
whether maintainable . 234 


—— —$s. 14 (1) (b) and 14 (2)— Petition for eviction on 
round of requirement of building for: demolition and 
‘econstruction—Eviction ordered without | undertak- 
ng.as contemplated by the Act, before the Rent Control- 
er—Undertaking, condition precedent—Eviction not. 
varranted . Y 
TAMIL NADU CINEMAS (REGULATION) RULES. 
(1957), rule 13-G form licence—Grant of challen-. 
zed—Composite of building “and fixtures—Expiry of 
ease—Lease not goyerned by Rent Contro] Act—Pos- 
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‘WHETHER ‘ANY’? LEGAL RIGHT 
CAN BE AGITATED UNDER THE. 
ORIGINAL JURISDICTION OF THE 
SUPREME COURT. : 
Be, E 


V.. LAXMANAN, -B.A M.L. 


There seems to be no uniformity of views 
regarding the cause ‘that can be tried 
by the Supreme Court: in. exercise ` of 
its original jurisdiction. 


Article 131 of the Constitution confers 
exclusive original jurisdiction on the 
Supreme Court. To invoke such juris- 
diction two . conditions must be fulfilled 
and they are: (1) the dispute must be 
between the Government of India and 
one or more States, or between the 
Government of India and any State or 
States on one side and one or more 
other States on the other or between 
two cr more States; (2) the.dispute must- 
involve any question (whether of law 
or fact).on which the existence or 
extent of a legal right depends, 


The Article clearly -lays down that the 
is must pertain to a legal right in con- 
tradistinction to a political right. In 
this context the question that arises for 
consideration is whether ‘any’ legal 
right can be litigated before the 
Supreme Court ? 


c 


The State of Kerala filed a suit against 
thé General Manager, Southern Railwa 

for recovery of a sum of Rs, 28,205-70 
as compensation for shortage in and 
damage to goods bookéd through railway 
for carriage. The trial Court dismissed 
the suit.on the ground that the Union 
of India “was a necessary party to the 
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suit and as the Union of India had nòt 
been impleaded as a party, the suit was 
incompetent. The matter was -taken 
up in appeal to the High Court of 
Kerala. At the hearing of the appeal 
before the High Court an application 
to implead the Union of India as party 
to the suit was filed. .A Full Bench of 
the Kerala High Court rejected that 
application on the ground that no useful 
purpose would be served by allowing 
it. It was observed that if the appli- 
cation was allowed..and the Union of 
India was made a party the suit would 
have to be dismissed as under Article 
131 of the” Constitution a suit by ‘one 
State against the Union of India could 
lie only in the Supreme Court. In the 
result, the High Court dismissed the 
appeal—Kerala State. v, General Manager, 
Southern Ratlwayt. This decision seems 
to lay down that ‘any’ legal right, irres- 
pective of its nature can be the subject. 
matter of a suit before the Supreme 
Court. The above decision of the 
Kerala High. Court was ' challenged 
before the Supreme Gourt: whose "decis 
sion has been dealt with infra. 


e " 
Sa os t. * 


But a contrary:view has been expressed 
by the Supreme Court in State of Bihar v. 
Union of India and another®. The question, 
inter alia, o before the Supreme Court 
was whether a suit claiming damages 
for short delivery was  maintainablé 
before it under its original jurisdiction, 
In the course of its judgment the 
Supreme Court has observed as: follows: 


‘Although Article 131. does . not 
define , the scope: of - the disputes ` 





^]. ALR. 1965 Ker. 277 (F.B.). 
2. (1970) 2. S.C.J. 717: ALR. 
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which this Court may be called upon 
to determine in the same way as section 
204 of the Government of India Act, 
and we do not find it necessary to do 
so, this much is certain that the legal 
right which is the subject of dispute must 
. arise in the context of the Constitution 
and the Federalism it sets up”. 


The decision of the Kerala High Court 


cited earlier came .up, in appeal 
before the Supreme Court which 
confirmed the decision of the 


Kerala High. Court and dismissed the 
appeal——State of- Kerala v. General Manager, 
Southern Railway?. Apropos the argu- 
‘ment advanced by the Kerala State 
that the Kerala High Court should 
have allowed the appellant to amend 
the plaint the Supreme Court observed: 
“Submission has also been made on 
behalf of the appellant that the High 
Court should have allowed the appellant 
to amend the plaint. We agree with 
the High Court that the present is not 
an appropriate case in which permission 
to amend the plaint should have been 
granted." udis 


This observation of. the Supreme 
Court -leads us to think that it ` affirms 
the view of the: Kerala High Court 
(quoted supra) thus expressing a view 
contra to the one expressed in State of 
‘Bihar v. Union of India.* > 


The recent decision of the Supreme Court 
in State of Rajasthan v. Union of India,’ 
also doubts the correctness. of the deci- 
sion of the Supreme Court in Stale of 
Bihar v. Union of -India*, I am quoting 
below the observations of their Lordships 
who constituted the Bench. Chief. Justice 
Beg ‘said: “Even if there ,be some 
rounds. for making a distinction be- 
tween a State's interests and rights and 
those of its Government or its members, 
the Court need not take a too restrictive 
or a hyper-technical view of the State's 


^8 (1975.1 M.LJ. (S.C.) 60: (1977) 1 
An.W.R. (8.C.) 65:'(1977) 1 S.C.J. 290: (1976) 
4. S.0.0. 265: A.I.R. 1976 S.C. 2538. 

4, (1970) 2 S.O.J. 717: ALR. 1970 S.C. 
1446. 


5. (1977) 3 8.0.C€. 592 : A.LR. 1977 S.C. 
1361. 
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rights to sue for any rigfts actual or 
fancied which the State Government 
chooses to take up on behalf of the State 
concerned in a suit under Article 
131". Chandrachand, 7, (as he then was) 
observed: “The judgment of this Court 
in State of Bihar v. Union of India®, affords 
no real assistance on the question arising 
before us". Bhagwati, J. (on behalf of 
A. C. Gupta, J.j), stated: 


«| this observation in so far as it suggests 
that the legal right must be one. which 
arises under the Constitution goes much 
further than what the language of Article 
131 warrants. The Article speaks only 
of “legal right" and does not qualify 
it by any other, words". .Untwaha, J., 
remarked: “Although the expression 
‘legal right! occurring in Article 131 
embraces within its ambit not only the. 
constitutional rights of the States but 
also other kinds of legal rights, the dis- 
pute must relate to the territory, pro- 
perty, or some other kind.of legal right 
cf the State". Fazal Ali, J., observed: 
“Tt will be noticed that the Federal 
Court clearly held that such a dispute 
clearly fell within the purview of section 
204 (1) of the Government of India 
Act which was in pari materia to Article 
131 of the Constitution. "That case is. 
purely illustrative and decides that it. 
is only such type of disputes as are con- 
templated by Article 131." (The case 
referred to by his Lordship is the suit 
between United Provinces and The Governor- 
General-in-Council?^. The suit was for 
recovery of certain sums of money alleged 
cantonment fund. The defendant qnier 
alia pleaded that sinc» no suit could ‘be 


instituted by a province against the 


Government of India under the law pre- 
vailing at the relevant period the dispute 
was one which was not justiciable before 
the Federal Gourt in its . original 
jurisdiction. The Federal Court held 
that the suit would lie because the dis- 
pute involved a question on which the 
existence or extent of a legal right de- 
pended). : 


^ in, | . 
6. (1970) 2$... 717: AR. 1970" S.G. 
1446 





7. (1939) 2 M.L.J. (Supp:) 1: 50 L.W. 209: 
A.LR.1939 F.C. 58, | | 
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The above ol€ervations clearly indicate 
conflicting views regarding the nature of 
legal “ight that can be taken cognizance 
of under the Original Jurisdiction ont the 
Supreme Court. 


I am inclined to think that the Original 
Jurisdiction of the SupremeCourt does not 
extend to ‘any’ legal right apart from the 
one arising under the working of the 
federation and Governmental activities. If 
we are to accept as correctthe view that 
‘any’ legal right can be agitated then it 
would lead to an anomalous position. 

Let us suppose that tte State of Tamil 
Nadu brings a Small Cause Suit against 
the Union of India owning railways for 
recovery of asum of Rs. 200 as compensa- 
tion for damage causedto the goods booked 
through railway for carriage. Accord- 
ing to the above view thesuit will have 
to be dismissed as the proper Court com- 
petent to try the cause will be the Supreme 
Court. The result will be the suit, which 
is only a small cause suit to be tried sum- 
marily, will have to be filed as an original 
suit before the Supreme Court just be- 
cause the parties happen to be those spe- 
cified in Article 131. In such a suit what 
is the great question that the Supreme 
Court is called upon to decide ? The 
main point for determination would be 
whether there was negligence and mis- 
conduct on the part of the railway ad- 
ministration in- carrying the goods. If 
the point is decided against the railway 
. then the plaintiff would become entitled 
to claim damages. A question that is 
tried by a Small Cause Court is to be tried 
by the highest Court of the land. Defi- 
nitely the founding fathers would not 
have intended it. 


While conferring Appellate Jurisdiction 
on the Supreme Court under Articles 132, 
133 and 134 the rights of a citizen, to 
invoke the same have been hedged in by 
certain conditions. Under Article 132 
an appeal shall lie to the Supreme Court 
fromeany judgment, decree or final order 
of High Court whether in a civil, criminal 
or other proceedings, if the High Court 
certifies that the case involves a substan- 
tial question oflaw as to-the interpretation 
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of the Constitution. Similar conditions . as 
to certificate of fitness are prescribed under 
Articles 133 and 134. When such stringent 
prerequisites are laid-down for. invoking 
the Appellate Jurisdition, can ite said 
that any legal right can be tried under the 
Original Jurisdiction ofthe Supreme Court 
simply because the parties happen to be 
the Centre and the States ? There seems ' 
to be no rationale behind, it. : 


The. Supreme Court is ee for 
time. A small cause suit cannot assume 
any importance just because the contend- 
ing parties are the Federation and the 
constituent units, and no importance can 
also be attached because of the parties for, 
we know that the Government’s conduct 
as a litigant is no better than any ordi- 
nary litigant. 


I feel that the decision in State of Bihar v. 
Union of India? expresses the correct view 

The Original Jurisdiction relates to causes 
arising in the context of the Constitution 
and the federalism it sets up. We have also 
to remember that the Supreme Court 1s at 
once the interpreter and guardian of the 
Constitution and a tribunal for the deter- 
mination of disputes between the consti- 
tuent units: of the Federation. The 
function of the highest Tribunal in a 
Federation of maintaining the balance of 
power among the different authorities 
created by the Constitution should not 
also be lost sight of. These vital functions of 
the SupremeCourt cannot be ignored while 
trying to find out the ambit of the Original 
Jurisdiction of the Supreme Court. It is 
gratifying to note that Mr. M.C. Setalvad, 

while delivering the Tagore Law Lectures 
on “Union and State Relations under 
the Indian Constitution” has observed 
at page 185: 


“Though the language of Article 131 
is wide enough to embrace all dis- 
putes between the Union and a State on 
which the existence or extent of a legal 
right depends, it would seem that dis- 
putes between the specified authorities 
concerning business activities or trade 


+ 
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carried out -by them, acting not in wide ambit of the Word$ used in the ` 
Governmental capacity but as ordinary Article the disputes contemplated by it e 
traders ‘or business -persons, will.not be would seem to be restricted to disphites of 
covered by it. Such business and trade the nature mentioned in the Article aris- 
disputes even though arising between the ing between the parties named by it in 
Union and States or bodies contrrlled their capacity as Governments carrying 
by them, will have to be decided by the on Governmental activities.” 
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RECORD CF TENANCY RIGHTS 


AND THE SUBORDINATE CIVIL 
COURTS. 


By E ho d 
B. SUNDARAMOORTHY, B.COM., B.L., 
Advocate, Part-time Lecturer, Law 


College, Madurai.’ 


Cultivating tenancy right has become a 
valuable right especially’ after the deci- . 


sion of the Supreme Court in Ponnath 
Thevar v. Nallayam Perumal Pillat’, 
holding that a life estate holder can 
create a tenancy to enure beyond his 
lifetime and that of the Madras High 
Court in Chandrasekaran v. Kunju 
Vanmar, giving a very wide, vague 
‘inclusive’ definition of tenant, under the 
definition of which even a tenant under 
a trespasser can claim tenancy right as 
against the real owner. 


Consequently, tenants become more 'inte- 
rested in safe-guarding their tenancy 
rights and the landlords became more 
careful in defeating tenancy rights. 

Suits for injunction by the, tenants and 
for possession by the landlords came to 
be filed in large numbers in civil Courts 
and in all these cases, the proof of ten- 
ancy has become a fact in issue and the 


presence of the Tamil Nadu Agricultural | 
Lands Record of Tenancy Rights Act. 


(X of 1969) posed a problem in proving 
the tenancy in civil Court not only to 
landlords but also to tenants, especially 
after the pronouncement of the decision 
in Muntyandi v. Rajangam Iyer’. 


The Subordinate Courts were unable to 
appreciate the scope of the said decision 
in which the facts of the case themselves 
were not fully given [full facts of 
Muniyand?s case?, were reported only in 
Govindarajan v. Srinivasa Chetty*]. 

Therefore they interpreted the same in 
different ways. The subsequent deci- 


sions rendered by the High Court added 


po 
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to the difficulty in appreciating the juris- 
diction of civil Courts in the deter- 
mination of tenancy right. 

In M uniyand? s case?, the Division Bench 
held “The section (section 16-A,of Act 
X of 1969) admits of no doubt that a. 
civil Court has no jurisdiction to decide 
any matter which the Record Officer, 
District Collector or other officer or 
authority empowered by or under the 
Act should determine Apparently 
he thought if an entry in the approved 
record of: tenancy rights should be pre- 
sumed to be true and correct, until the 
contrary was proved or a new entry was 
lawfully substituted therefor, to that ex- 
tent the civil Court's jurisdiction should 
not be taken to have been excluded. 
In.other words, evidently his impression 
was that a certain area of civil Court's 
jurisdiction was still available and the 
ambit of section 16-A should be read 
accordingly... The words ‘until the con- 
trary 1s proved’ and the words “or a new 
entry is lawfully substituted therefor” 
are to be read with reference to the pro- 
visions of the Act. This is not indica- 
tive of an area of jurisdiction still left 
with ‘the Court to decide any matter 
which is entirely within the jurisdiction 
of the Officers who are empowered by’ 
or under the Act to decide". 


The Subordinate Courts attempted to ap- 
ply this decision to three types of cases, 
viz, (1) suits for declaration of title as 
a cultivating tenant and for injunction 
filed by tenants in which the defendant . 
denied the plaintiff’s tenancy rights; (2) 
suits for declaration of title and for pos- 
session filed by landlords in which the 
defendants set up tenancy rights; (3) 
suits for injunction filed’ by one party 
claiming tenancy right against another 
who. also claimed rivai tenancy rights. 

The Subordinate Courts relying upon 
Muniyand?s case?, in the Ist and 3rd 
types of cases often dismissed the suit. 
holding that a civil Court had no jurisdic- 
tion to give a declaration of title as a 
cultivating tenant. In the -second type 
of cases, some Courts dismissed the suit 
in the view that without deciding the 
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truth of.tenancy right claimed by the 
defendant, plaintiff cannot be given the 
relief of possession and 
Courts went.on to try the 1 issue and give 
finding as to the truth of tenancy right 
in the view that ‘the Court can incidental- 
ly go into the question as to who is” in 
possession of property and in what capa- 


' city’. m 
Thus the Subordinate Courts could not 


be sure whether Muntyand?’s case? bars - 


the jurisdiction of the civil Court only for 
the purpose of giving declaration that the 
plaintiff is a cultivating tenant or also 
for the purpose of deciding the suit by 
finding the status of the defendant as a 
tenant or not a tenant. Further it is 
also uncertain whether the jurisdiction 
of the civil Court is barred only when 
tenancy record has already been granted 


- 


to one of the parties to the suit or even: 


in a case where there was no prior pro- 
ceeding  before-the Ténancy Record 
Officer. 


In- Rayappan v. Sri Patteaswarasam 
Devasthanam by tis E. O.7, Surya- 
murthy, J., granted stay under sections 10 
and 151, Civil Procedure Code? of a suit 


-— 


filed by the tenant for declaration as a- 


cultivating tenant and injunction on the 
circumstance that pending ` the disposal 
of the suit, the tenant (plaintiff) applied 
to the Tenancy Record Officer for enter- 
ing his name in the Tenancy Record 
Register as a cultivating tenant in res- 
pect of the suit property. .The learned 
Judge observed: “In M uniyand? s case?, 
a Bench.of this Court, to which I was a 
. party, has laid down that section 16-A of 
the Act X of 1969, admits of no doubt 
that a.civil Court has no jurisdiction to 
decide any matter which the Record Offi- 
cer, District Collector or other officer or 
authority empowered by or under the Act 
should determine By reason 
of the Tamil Nadu Agricultural Lands 
Record of Tenancy Rights Act, the Ten- 
ancy Records Officer 
authority. for deciding whether or not 
the petitioner is a cultivating tenant and 








6. (1976) 1 M.L.J. 344: 891.W. 249: LL.R 
(1976) 1 Mad. 201: A.I.R.. 1976 Mad. 287. 
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. tion 16-A ‘not being retrospective, 


is the proper - 
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for entering his name as cultivating 
tenant in the Tenancy Record Register. 
The Civil Revision Petitioner will n&t be 
entitled to an injunction merely on the 
ground of possession. . He has also to 
establish that he had a legal right to be 
in possession, v2., that he is the cultivat- 
ing tenant whose possession is protected 
under the’ Cultivating Tenants’ Protec- 
tion Act. Therefore it is necessary for 
him to establish in the suit not merely 
that he is in possession but also that he 
is a cultivating tenant. This he can do 
bnly if his name is duly entered in the 
Tenancy Record Register. He “has 
therefore rightly applied to the Tenancy 
Record Officer to record him as a tenant 
in respect of the suit property. Until 
this application is finally disposed of, it 
1s not in the interests of justice that the 
suit should be tried and’ disposed of 
reese 7". ‘Thus the reason behind this 
decision is the absence of jurisdiction of 
civil Court to decide whether a party is 
a cultivating tenant or not and not the 
pendency of the same matter to be decid- 
ed by the Courts of competent jurisdic- 
tion inasmuch as under section 10, Civil 
Procedure Code, only a petition before 
the Tenancy Record Officer alone could 
have been stayed which alone was a 
later instituted proceeding as per the 
facts of this case. Thus this decision 
interpreted . Muniyandts case®, as one 
barring the jurisdiction of civil Courts 
to decide the issue of the status of the 
tenant in any case. - 


In Govindarajan v. Srinivasa Chetty®, 
the: Court recorded a compromise to the 
effect that a defendant in a suit was not 
the cultivating tenant. This was upheld 
by V. Ramaswamy, J., on the ground 
that the suit in which. the compromise 
was recorded was one filed prior to the 
introduction of. section 16-A and sec- 
will 
not affect the jurisdiction of a civil Court 


‘to give a finding that a party is not a 


cultivating tenant. He observed: “I am 
unable to see any ground for holding: that 
secfion 16-A is either retrospective? in 


8. (1976) 1 M.L.T. 844: 89L.W. 249: LL.R. 
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express term or by implication. I am 
of the opinion that section 16-A, does 
not $ast the jurisdiction of the civil 
Court in pending ‘matters’. . Thus this 
case in which AMunwandi's case’, was 
considered, would be an authority for the 
position, by implication, that section 16-A 
will oust the jurisdiction of civil Courts 
in all suits filed after the introduction 
of section 16-A to'decide whether a 
defendant is a cultivating tenant or not. 


In Sankaralinga Thevar v. Thirumala 
Ammal, it was held by a Division Bench 
that the decree passed prior to the date 
of introduction of section 16-A (1.e., 
2/th November, 1972) is binding upon 
the Tenancy Record Court. It observ- 
ed: "It may be noted that on the date the 
civil Court passed the decree and judg- 
ment section 16-A of the "Tamil Nadu 
- Agricultural Lands, Record of Tenancy 
Rights Act; was not in force and juris- 
diction of the civil Court was not barred. 
The result is that there is a valid .civil 
Court decree and judgment which can be 
set-aside only by process known to law 
t.e., preferring an appeal to the appel- 
late civil Court, which, the respondents 
have done...... Any other Tribunal 
constituted by law cannot ‘act in such a 
manner as to set aside the civil Court’s 
judgment and decree. Therefore it is 
clear by implication that the civil Court 
has no jurisdiction to:decide the tenancy 
right after. 27th November, 1972 and 
even if it does so, it will be one without 
jurisdiction and will not bind the Ten- 
ancy Record Court. AE 


Similarly in Pushpavalli v. Rasu”, 
Varadarajan, J., held that "the Record 
Officer had determined in the.presence of 
the Ist respondent (plaintiff) that the 
defendants were the tenants in respect of 
the property. As per the Bench deci- 
sion in Muntyandi v. Rajangam Iyer”, 
of this Court, the: civil. Court had no 
jurisdiction to go into that question". 

LZ ' 2 
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..Thus all these decisions following and 


interpreting Muniyandi’s case*® lay down 
expressly or by implication that the civil 
Court has no jurisdiction to decide whe- 
ther a party, (plaintiff or defendant) is 
a cultivating tenant or not and the Ten- 
ancy ‘Record Officer alone is competent 


to decide it, 


As against these decisions, we have got 


the decision of Ramanujam, J., reported 


in Palaniswamy v.. Ramaswamy Goun- ` 
der*, in which it is held "Though sec- 
tion 16-A of the Tamil Nadu Act X of 
1969 excludes the jurisdiction of civil 
Court to:determine a question which the 
authorities constituted under that Act are 
to decide, the present suit, which is one 
for mere injunction, can be maintained in 
the civil Court. “It is true for the pur- 
pose of granting the relief of injunction 
claimed in the suit, the Court has to 
incidentally go into the question' as to 
Who is in possession of the property and 
in what capacity. The fact that the Court 
has to consider an incidental question for 
the purpose of granting the main relief 


claimed in the suit, will not-make the suit 


incompetent in a civil Court”. This 
decision: runs counter to Rayappan v. 
Sri Patteeswaraswamy Devasthanam by 
tts E.: O5 and after this decision, the 
advocates framed the suit as one for bare 
injunction by omitting the relief of decla- 
ration of title as a cultivating tenant and 
got the tenancy right decided by the 
Subordinate Courts. E 


N. S. Ramaswamy, J., interpreted 
Mwhyand?'s case™, and held in Ganesan 
v. Madurai Achari, that even after 
Muniyand?s case? the civil Court ‘has 
jurisdiction to decide whether a plaintiff 
or defendant is a cultivating tenant. 
He observed: “In the jtidgment dated 
5th January, 1977, in Palanisamy v. 


Ramasamy Gounder'", Ramanujam, J., 


has held that section 16-A of the Tamil 
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Nadu Agricultural Lands Record of 
‘Tenancy Rights Act is not a bar for the 
civil Court to entertain a suit .for in- 
junction and in stich a suit, the civil 
Court has to incidentally go into the 
question as to' who is in possession 
and in what capacity. If any party 
contends that he is occupying the land as 
a cultivating tenant that question hàs 
necessarily to be gone into by the civil 
Court. Similarly if a suit for posses- 
sion of agricultural land is filled and the 
defendant contends that he is a cultivat- 
ing tenant, that: question "has necessarily 
to be gone into by the civil Court...... 
It is enough .to note,that the decision 
reported in M uniyandi v. Rajangam 
Tyer", would not help the defendant as 
it did not decide what.is within.the spe- 
cial jurisdiction and what is not. The 
above judgment does not, say that the 
question whether a person is a cultivat- 
ing tenant or not, is within the special 
jurisdiction of. the Record Officer. It 
does not say that the civil Court has no 
jurisdiction to investigate such a ques- 
tion". As it is the latest decision and 
as it, in clear.terms, explains Muntyandt's 
case’, as stated above, the Subordinate 
Court is unable to decide whether to 
accept the Ganesan case'?, to hold that the 
civil Court has:jurisdiction to decide the 
tenancy right or to accept the plain mean- 
ing of the observation’ in Muniyand)’s 
case", itself as extracted in para.-4 of 
this Article to hold -that the ‘civil Court 
has no jurisdiction to decide the tenancy 
right. Thus the Subordinate Courts 
feel handicapped. 


From the above discussion one thing is 
clear that, if a party to a suit has got his 
name entered in the tenancy record, the 
civil Court is bound by.the entry and 
cannot! decide contra. .But the diffi- 
culty arises only in a case where the per- 
Son claiming to be a tenant: has not taken 
steps. to include his name in the Tenancy 
Record. Applying. Muniyandi’s case", 
in such a case a tenant cannot file. a suit 
for declaration of title as a cultivating 
tenant and for injunction. Similarly, a 
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landlord also cannot file a wut for posses- 
sion even against a trespasser. In both 
cases, the suit will be dismissed in vaew of 
the fact the civil Court hgs no jurisdic- 
tion to decide the tenancy right and with- 
out deciding it, no relief can be given to 
the plaintiff. Thus the akward position 
is that in all suits for possession even 
against a trespasser, once the defendant 
sets up tenancy rights, the suit has neces- 
sarily to be dismissed for want of juris- 
diction to decide the fact in issue, namely, 
tenancy right of the defendant. This 
causes hardship to the owner of lands. 


If the defendant, after the dismissal of 


the suit, applies for inclusion of his name 


in the Tenancy Record, the plaintiff can 


oppose it before the Tenancy Record 
Officer and prove him to.be a trespasser. 
If the defendant keeps quiet without ap- 
plying for inclusion, the plaintiff (the 
owner of land) will be without any re- 
medy. He cannot go to the Tenancy 
Record Officer as a petitioner for a de- 
claration that the defendant is not a 
tenant as the -Act X of 1969 provides for 
inclusion of names of tenants or for 
deletion or modification if tenant’s name 
has already been entered. The Tenancy 


‘Record Officer cannot give a negative de- 
claration. 


Further in order to disprove 
the defendant's tenancy right, he cannot 
apply for an entry that the land is in 
personal’ cultivation of the plaintiff 
himself as the Act itself is called The 
Tamil Nadu Agricultural Lands Record 
of Tenancy ‘Rights Act, 1969 and, 
‘land’ has been defined in section 2 (4) of 
the same Act as one let to the tenant un- 
der the same tenancy agreement. The 
position of the owner of the property is 
thus pitiable and he has no remedy either 


before the’ civil Court or the Tenancy 


Record Officer to evict the trespasser 
setting up tenancy rights. 


Therefore some provision should be 
made to prove or disprove tenancy right 
in civil Court but Muniyandvs case”, 
puts an absolute bar on the civil Court’s 
jurisdiction to look into the matter at all. 
Further, it being a matter of jurisdiation, 
one cannot say that the civil Court has 
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no jurisdict$n to decide,the plaintiff's 
tenancy rights but can decide the defen- 
dantk. tenancy rights incidentally. Even 
if the civil Court assumes jurisdiction. to 
hold a defendant to be a tenant, the 
judgment will not be binding on -the 
Tenancy Record Officer as per Muni- 
yandt’'s case®®, Sankaralinga Thevar”! and 
'Govindarajaw's case and so-it will be a 
waste of time and money in proving or 
disproving the tenancy rights of a party 
in a civil Court, the decision of which is 
liable to be nullified by the Tenancy Re- 
cord Officer. Therefore I submit that 
the burden of proving tenancy rights 
should be on the tenant and so the Act 
X of 1969 should be amended requiring 
the party claiming tenancy right to pro- 
duce the certified copy of Tenancy Re- 
cord in any suit to prove his tenancy and 
otherwise his tenancy should not .be 
recognised in the suit. In this connec- 
tion, T would like to refer section 14 of 
the Act X of 1969,having similar provi- 
sion in respect of applications before a 
Revenue Court/and a Fair Rent Court, 
etc. By so amending, the owners of the 
land will be relieved of their hardship 
and the tenants will be induced to apply 
for inclusion of their names in the Ten- 
ancy Record thereby giving an oppor- 
tunity to the owner of land to contest. 

I would suggest that till the Act is so 
amended, the civil Court may decide the 
suits as per the Tenancy Record and in 
the absence of Tenancy Record, the suit 
for injunction by the tenant may be de- 
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creed subject to the condition that if the 


-Tenancy Record is not obtained within 


a reasonable time, say 6 months, by the 
plaintiff/tenant, the decree for injunction 


.Shall,be vacated and the suit for posses- 
Sion filed.by the owners of the land may 


be decreed stbject.to the condition that 


the decree cannot be executed for a rea- 


sonable. time, say-6 months, to give an 
opportunity to a defendant, to enter his 
name in tenancy record and failing 


which the decree shall become executable. 


By passing such decrees, the interests of 
both the’ owners of the-land and the per- 


sons claiming to be.tenants will be safe- 


guarded and the civil Courts will be re- 
heved of confusion in the matter of 


jurisdiction to decide the tenancy rights 


of a party before them. 
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INAUGURAL ADDRESS OF 
‘THIRU K. N.' MUDALIYAR 
MINISTER FOR LAW, ‘GOVERN- 
MENT OF TAMIL NADU, MAD- 
RAS, BEFORE’ THE ALL-INDIA 
LAW .SEMINAR,:MADURAI, ON 
8TH APRIL, 1978. - 


Law has a definite place as an:agent. of 
social. evolution.. It can. play.:a, .- vital 
part in the re-shaping of-societies. . The 
main functions of.law. in ʻa changing 
Society are preservation 'of stability and 
of ensuring security against. disorders. 
There are bound to be-changes of law 
in a changing society. India is a land 
of freedom under law. „In democratic 
systems .of State organisation, there is a 
great variety of interactions , between 
social evolution and legal change. . The 
stimulus may come from a variety of 
sources. There may be the slowly 
growing pressure of changed patterns 
and norms of social life, creating an 


increasing gap between the facts of life 


and the law to which the latter must 
eventually respond. There may be a 
sudden imperative demand of a national 
emergency calling for a new standard 
of social justice. "There may be a far- 
sighted initiative of a small group of 
individuals slowly moulding official 
opinion until the time is ripe for action. 
There may be a technical injustice or 
inconsistency of the, law demanding 
correction. "There 'may be new scienti- 
fic developments calling for new forms 
of legal evidence. The law responds 
in various- ways too. The speed and 
manner of its response is usually pro- 
portionate to the.degree of social pres- 
sure. It is also influenced by the cons- 
titutional structure. But circumstances 
and personalities may hasten or retard the 
response. In the sphere of “political 
law” or where a new status is created, 
legislative action is required. In other 
fields, there is a give and take between 
legislative and judicial remedial action, 
in part determined by the subject-matter 
but in part by the changing and diverse 
attitudes of legislators and judges. 


In a democracy, the interplay between 
social opinion and the law-moulding 
activities of the State is a more obvious 
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and articulate one.  Publf opinion on 
vital' social issues constantly expresses 
itself not only through the elected fepre- 
sentatives in the legislative assemblies, 
but through public discussion in press, 
‘tadio, public lectures, pressure groups 
and, on 'a: more sophisticated - level, 
through scientific and professional asso- 
ciations; universities and a multitude of 
other channels. Sometimes a  deter- 
mined and courageous individual or a 
small minority group may initiate and 
pursué a legal change, in the ‘face of 
governmental or parliamentary lethargy. 


Should law change according to morals? 
Rather what is the relationship between 
law and morals? I cite. here below what 
Lord Denning observes: 


«|... As far as morals in the sense of 
‘right ‘standards of behaviour are con- 
cerned, I would say most emphatically 
that standards and morals are the con- 
cern of the law, and that whether done 
in privaté or in. public’. 


“A great part of our legal system is 
concerned with laying down right stand- 
ards of behaviour, what people should 
or. ‘should not do. And for a .great 
many. people and those who have no 
religion and no conscience the law is the 
only ‘standard. The law influences 
public opinion and, conversely, public 
opinion influences the law. They act 
and react on one another. So it is of 
the highest importance that the law 
should lay down right standards which 
commend themselves to right thinling 
people as being correct". 


“But, of course, it is not the process of 
the criminal law which is to be invoked 
in every case. The criminal law has its 
proper sphere, but the law in the wider 
sense covers all spheges of human activi- 
ties. It is impossible to draw a hard 
and fast line between crime and sin". 


“Criminal law is concerned with laying 
.down in its own sphere proper standards 
of behaviour. And where do we get 


sour proper standards from? Fron? our. 


own moral standards. And are these 
born with us? Surely they have been 
inherited through the centuries and are 
determined by the precepts of religion 


if 


and of good stself. I would say that 
without religion there can be no morality 


and without morality there can be no. 


law”. 


The Idea of aw will is called upon to 
tackle some of the more urgent.problems 
in the more immediate future. The 
need is 
proach to the Idea of law in our own 
age, if law is to come within measurable 
distance of performing the social func- 
' tions which it should subserve. It is 
surely the task of all those concerned with 


the exposition of the law, or with its . 


application in practice, to make continual 
efforts to refurbish the image of the law, 
so that it may remain in.touch with the 
social realities of our times. 


The legal profession in India contains 
a few thousands of members; and if it 
sets before itself the ideal of service not 
only to the administration ‘of law and 
justice but service to the nation and pro- 
duces workers devoted to such service, 
it can play an effective and a. remarkable 


role in the march of the nation to ‘reach’ 


the appointed goal of social, political and 
economic justice. We have many 


problems. The solution of ‘some of these 
in your’ helping hands ' 
where a new pattern of democracy striv-. 
ing to maintain the noble objects en- ' 


problems lies 


shrined in our Constitution is put back 
on its rails. . Totalitarian Governments 
threatening the very root of law and the 
rule of law are increasingly in: the vogue 


or coming into being even in South Asia. -—. na's judgment was banned by the censor. 


A. few years ago, there was unmistakable 
tendency on the part of the members of 


the ruling group to belittle the functions’ 
of the judiciary and indeed. to interfere ‘.. 
It should be the : 
paramount duty of a body composed of. 
lawyers pledged to the smooth and im-. 


with its operations. 


partial administration of justice and. the 


to earnestly ponder ovér some of the 


pressing problems of today and take . 


active and energetic measures to help 
the administration of justice and the 
Government in solving them in so far as 
such action may lie within your power. 


All the members of the Bar know that 
on 25th June, 1975 the 
India proclaimed emergency -on the’ sole 


emphasized for a creative ap- 


. , and more dismal.’ 


l Constitution vanished 


orderly development of a true democracy ` The 


President ` of’ , :945% Ue 2.8: G.C. ..521: 


:1207, : 
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advice of the then Prime: Minister. The 
dark ‘clouds of tyranny hoyered over the . 
whole of India. There was the thicken- 
ing, and encircling, gloom; ;covering the 
length. and breadth Gf, our country. But 
there was, one ‚beacon light, which was 
shining; I refer to the. view of nine High 
Courts holding that the. petitions for 
writs of habeas corpus are maintainable 
if the orders of detention were not autho- 
rised by law or were contrary to law, 
or were mala fide, although the Presi- 
dential Order under Article 359 of our 
Constitution’: barred the enforcement of 
certain ‘Fundamental Rights. © The 


High Courts upheld the, vital . principle 


that the emergency’ did not abrogate the 
Rule of*Law which is implicit' and in- 
herent in’ 'the Constitution. - However, 
on 28th April, 1976 in.4. D. M. "Fabal: 
pur. v. Shivkant Shukla* (the Habeas 
Corpus Case), Chief Justice Ray, and 
Justices Beg, Chándrachüd and Bhag- 
wali-revérsed'the view’ of the nine High 
Courts-—Justice ‘Khanna ' dissenting. 


. The majority héld, in effect, if not in 


intent, that as to life'ánd personal liberty, 


all laws in India were abrogated during 


the. emergency. ' This judgment of the 


, Supreme Court coming in the wake of a 


ruthless censorship propped by preventive . 
detention—without any reason assigned 
and: without any fédress—-rendered the 
darkness enveloping the country gloomier 
It is now? more than 


a year 'since the emergency came to an 


end: The publication of Justice Khan-: ` 


We all know. that the judgment of Jus- - 


` tice Khanna. cost him Chief Justiceship 


of India. All saféguards against the abuse 
of power or the.exercisé of arbitrary, ` 
despotic power were swept' away over- 
night. ‘The barriers erécted by our 
into thin air. 
Constitution of India itself was 
converted into ‘a sharp weapon of arbi- 
trary power and “personal ‘absolutism by 
virtue of the Forty-second Amendment 
in conjunction with the emergency. I 
believe that the.most emergent duty of all 
lawyers to- day.is to help'in finding the 


1, 1976 &,C.R, (Supp.) 172: (1976) Crl.L.J. 
ALR, 1976 S c. 
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best safeguards for the purpose of pre-. 


venting a recurrence'of gross abuse of 
power and naked tyranny during enier- 
gency. We have got to convert our 


Constitution into an impregnable fortress ` 
wherein our civil rights to life and liberty | 
are treasured safely without the risk: 


of being .obliterated by incorporating 


safeguards into our Constitution for the 
purpose of preventing recrudescence of 


the excesses of the emergency period. 


There is no greater truism than the well- 


known saying that the Bench and Bar 
are complementary to each other. To- 
day, the lawyers and judges have got to 


share responsibility: for the prevailing., 


situation in Courts. We seem to adopt 
methods of administration of justice.in 
days of leisure and laissez faire. There 
is a general and widespread feeling in 


the community at large that we have 


failed to appreciate that the times have 
undergone a fundamental change and that 
we are working in a very different cli- 
mate. 
with what the common man is concerned. 
Today he thinks that the system is vir- 
tually verging’on the collapse. Nothing 
is more important to the citizen than 
quick decision of the dispute in which he 
may find himself involved. , To my 
mind, we have yet to realise that lawyers 
who spin out lengthy arguments citing 
numerous precedents or judges who per- 
mit hearing of cases over days and deli- 
ver erudite judgments having reserved 
them in some cases, for months, are really 
not assisting the administration of jus- 
tice. In my view, they are in fact, im- 
peding it. Indulgence in this type of 


long-drawn legal exercise, results i in for- | 


getting the interests of numerous -citi- 
zens, whose cases have long been await- 
ing disposals in the Courts. The com- 


mon man of India does not need thun- 


dering learned arguments or a legal dis- 
quisition. He wants a quick and com- 

mon-sense adjudication of his rights. 
Such a decision is the essence of true 
justice. A decision rendered, expedi- 
tiously even though not meticulously cor- 
rect in law or on facts would perhaps 
meet the needs of society more than a 
delicately balanced legal adjudication 
rendered after a lapse of years with a 


We have to deal more and more’ 
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series of Courts differing She from an- 
other. By our present methods, we are 
slowly but surely exposing the whole 
system of the administration of law and 
those engaged in it, to the ridicule of the 
ordinary citizen. 


While disposing a writ appeal on 14th 
March, 1978, the learned Chief Justice 
of the Madras High Court observed as 
follows':— 


“Counsel must realise that such exercises 
are time-consuming and futile and not 
in the interests of satisfactory and com- 
petent judicial administration which de- 
mand, among other things, speedy dis- 
posal of cases. There are too many 
cases pending in this Court and time 
cannot be taken up by such lengthy 
arguments on what we consider lost 
causes. <A great responsibility and duty 
rest on the members of the Bar to be 
circumspect, brief to the point, and they 
should never permit their zeal or 'énthu- 
siasm or over-concern for their clients 
to warp their sound: discretion. The 
interests of the public, the litigant public, 
and even the future of the Courts and 
judicial administration demand a dis- 
cerning and well-informed and  disci- 
plined Bar that would fearlessly cham- 
pion’ the cause of an aggrieved person, 
but with the full realisation of the res- 
ponsibility not only to the client for 
whom a member of the Bar is engaged 
to appear, but, the judicial administration 
as a whole, to the Courts and to litigant 
public, who want their cases to be heard 


` and disposed of expeditiously.” 
: Recently Mr. 


Shanti Bhushan, the Law 
Minister of Government of India stated 
that if law: was to serve the purpose of 
the society, it was necessary to guard 
against the three enemies of efficient ad- 
ministration of justice—unpredictability, 
delay and cost. 

I am here extracting three paras. from 


the Setalvad Commission Report of 
1958: 


"In the early British days and till very 
recently, the British and the Ind@&n 
Judges maintained as a rule a tradition 
of isolation and aloofness, declining to 
mix freely with members of the public 
and the executive at clubs and other 


1h 


social functions. That was the. British 
tradition . of fhe Judges living, in the 
words,of Sir Winston Churchill, "their 
whole lives * * * * within strict and 
rigid limits." * So zealous were these 
Judges to guard their independence and 
the public confidence in their impartia- 
lity, particularly in reference to the exe- 
cutive, that it was said of one High Court 
that the Chief Justice and Judges would 
not approach the precincts of the Gov- 
ernment House. There was a comment 
that such an attitude was not justified 
and was unnecessarily rigid. -On the 
other hand, there was a considerable 
body of opinion favouring the view that 
Judges should remain in isolation. 
“But if it was an extreme position, it 
was an extreme position in the right 
direction because there might be an ex- 
treme position in the other direction, 
which would not be for the good of the 
State,” 


“We have indeed in recent years reached 
what was called “an extreme position in 
the other direction”. Far from avoid- 
ing the precincts of the Government 
House, Judges have come to treat invi- 
tations from the Government House as 
“Commands”. | Newspapers tell us of 
Chief Justices and Judges being ‘granted’ 
interviews by Ministers. Though a few 
Judges still maintain the old isolation, a 
large majority sees nothing incorrect in 
freely mixing with the executive. 


The attitude of Judges in regard to 
contacts with the public seems also to 
have completely altered. It has become 
frequent for Judges, newly appointed to 
the Bench, to accept invitations to en- 
tertainment not only from representa- 
tive associations but from individual 
members of the Bar and even from pri- 
vate citizens. We have been told of a 
High Court Judge appointed to the 
Supreme Court Bench being entertained 
at a party by a private citizen. Indeed, 
some individual members of the Bar 
seem to have made it a practice to enter- 
tain*all incoming Judges. It was said 
in the evidence before us that these things 
“which used to happen in Delhi at one 
time" are now happening in other places. 


J—3 
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It appears to us that such behaviour by 
the Judges must lead to a loss of the 
high respect in which the Judges should 
be held by the community. If the pub- 
lic is to give profound respect to the 
Judges, the Judges should, by their con- 
duct, try and deserve it. Not by word 
or deed should they give cause for the 
belief that they do not deserve the pedes- 
tal on which we. expect the public to 
place them. It appears to us that not 
only in the performance of his duties 
but outside the Court as well, a Judge 
has to maintain an aloofness amounting 
almost to self-imposed isolation. In 
the words of án eminent statesman, Sir 
W. Churchill: 


“A form of life and conduct far more 


severe and restricted than that of ordi- 


nary people is required from Judges and, 

though unwritten, has been most strictly 

observed. They are at once privileged 

and restricted. They have to present a 

rae aspect of. dignity and con- 
uct.” 


It has to be read that if the public is 
to believe that justice is being impartially 
administered, Judges cannot rub should- 
ers with one and all in a manner which 
any other person may do. Their pub- 
lic activities and even their pronounce- 
ments outside the Court have to be con- 
sistent with the isolation which their office 
demands. The lapse in the observance 
of these essential rules of .conduct has 
undoubtedly, in some measure, affected 
the prestige of the Judges in the pub- 
lic eye. 


In the United States, the Bar, alive to 
the dignity and conduct which should be 
maintained, has formulated what have 
been called the “Canons of Judicial 
Ethics”. The Judges in our country 
have followed the’ unwritten British 
Code of Conduct which is not the less. 
strict by reason of it not being written". 


For some years past, a certain amount 
of discontent is being voiced on the floor 
of the legislature regarding what may be 
called the extra-mural activities of some 
Judges. As early as August, 1977, the 
position suggested by the Government of 
India appears to be that "the Judges are 
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expected to conform to well-recognised, 
healthy and salutary conventions in that 
behalf”. ^ Since the Setalvad Commis- 
sion's report of 1958, things have not 
improved at least in respect of some 
Judges, who have "failed "to maintain 
an aloofness.amounting almost to self- 
imposed isolation" to use the language of 
Mr. M. C. Setalvad. It is in this 
background that the former Chief Justice 
Beg emphasised the need to frame 'the 
Code of Judicial Ethics. From “The 
Hindw' dated 27th February, 1978, I 
like to quote two paragraphs from a 
judgment:of the Supreme Court as sum- 
marised and reported by "The Hindw": 


“Judges of the Supreme Court, Mr: Jus- 
tice Beg said, were not even aware of the 
contents of the confidential letter sent 
by him as Chief Justice of India to the 
Chief Justices of various High Courts 
suggesting inter alia a meeting to draft 
a code of ethics themselves or through. a 
committee of Chief Justices so as to pre- 
vent “possible lapses from the path of 
rectitude the propriety on the part: of 
Judges". 


* * x * 


“Mr. Justice Beg said "Neither our 
-Constitution nor our law could conceiva- 
-bly: be infringed” ‘if Judges were to 
meet to devise means to prevent situa- 
tions arising in which an accusing finger 
could be raised against the conduct of a 
Judge whether inside or outside the 
Court. Such ‘code could only enhance 
their independence and prestige’. 
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I re-affirm and re-inforc the statement 
of the Union Law Minister Mr. Shanti 
Bhushan made before the  C$mmon 
Wealth Law Ministers’ Conference at 
Winnipeg, Canada in August, 1977 that 
it is imperative. in a democratic , society 
for the judiciary to enjoy independence 
from the executive. The Common 
Wealth Law Ministers recognised that 
this did not relieve the Ministers of 


‘their own ultimate accountability for the 


administration of justice. 


I appeal to all lawyers present here and 
elsewhere that they may be able to -band 
themselves in the noble service of law 
for the purpose of maintaining and up- 
holding our democratic way of life. 
The number of lawyers in our country 
is said to be nearly a lakh. Can stich a 
large group of highly educated and 
trained men, efficiently organised- to 
render public service, fail to achieve the 
the great ends and objects? If we do 
dedicate ourselves unitedly to help the 
causes of thé common man we shall 
indeed have turned the legal profession 


into a mighty force of public service 
officers. 
* * x * 5; 


I hope that your deliberations will be 
directed towards the consideration of 
some of the pressing problems of the 
day, some of which are indicated in my 
address. I have great pleasure in 
inaugurating this seminar. 


1 
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SECTION 19 OF THE TAMIL NADU 
ACT IV OF 1938 AND SECTION 137 
OF ZHE INDIAN LIMITATION ACT, 
1963. 


By - 
© R. VEERARAGHAVAN, Advocate, 
Tiruvannamalai. ' 


Section 19 of the Tamil Nadu Act IV of 
1938 as amended by the Tamil Nadu 
Act VIII of 1973 (which was published 
on 24th January, 1973) runs as follows: 


“Where before the publication of the 
Tamil Nadu Agriculturists Relief (Amend- 
ment) Act, 1972 in the Tamil Nadu 
Government Gazette, a Court has passed 
a decree for the repayment of a debt, it 
shall, on the application of any judgment- 
debtor who is an agriculturist, or in respect 
of a Hindu joint family debt, on the appli- 
cation of any member of the family, whe- 
ther or not he is the judgment-debtor, or 
on the application of the decree-holder, 
apply the provisions of this Act to such a 
decree and shall, notwithstanding any- 
thing contained in the Code of Civil 
Procedure, 1908, amend the decree 


accordingly or enter satisfaction as the ` 


case may be.” 

As per section 20 of the same Act, the 
judgment-debtor who obtained a stay 
_ of execution of the decree, should apply 
to the Court which passed the decree 
within 60 days after the application for 
stay has been granted. If he did not, 
the decree might be executed as it stood. 
There are numerous authorities to show 
that applications under section 19 of 
the said Act are independent proceedings 
and not proceedings in execution. Hence 
an application under section 19 of the 
said Act is deemed to be an interlocu- 
tory application and that is the practice 
too. 


Article 137 of the Indian Limitation Act 
Is this: ? 


Any application Three When the 
for, which no ‘years, right to apply 
period of limita- accrues. 


tion is provided 
elsewhere in this 
division. 
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No period of limitation has been provided 
for filing an application under section 
19 of the Tamil Nadu Act IV of 1938 
either in the said Act or in the Limitation 
Act. So, Article 137 applies to such 
cases. "In other words, an application 
under section 19 of the Tamil Nadu Act 
IV of 1938 should be filed within three 
years from 24th January, 1973. 


The Supreme Court, in Town Municipal 
Council, Athani v. Presiding Officer,, Labour 
Court, Hubli and otherst, held that Article 
137 of the Limitation Act, 1963 (Article 
181 of the old Act} was confined only to 
an application under the Code of Civil 
Procedure. It was then reasonably under- 
stood that Article 137 would not have 
applied to the applications under section 
19 of the Tamil Nadu Act IV of 1938. 
The Madras High Court also held in 
“Saranga Padayachi v. Vatrakannu Chettiar"? : 


“It is true that if the judgment-debtor 
has not invoked section 20 and obtained 
stay of execution he can always 
approach the Court which passed the 
decree (as long as the decree has not 
been satisfied) for scaling down the 
debt, if he is entitled to such scaling 
down on merits.” 


This judgment was in consonance with 
the dictum of the Supreme Court refer- 
red to supra. 


But, Town Municipal Council, Athani v. 
Presiding Officer, Labour Court, Hubli and 
others! was clearly overruled in The Kerala 
State Electricity Board v... Kunhaliumma?. 
As per this latest ruling of the Supreme 
Court, “Article 137 will apply to any 
petition or application filed under any 
Act to a civil Court. It is not confined to 
applications contemplated by or under 
the Code of Civil Procedure.” Therefore 
it is very clear that Article 137 applies 
to an application under section 19 also. 
There is a statutory bar to file execution 
petitions; there is no such bar to file 
any other petition or application, say 
an application under section 19, But no 
petition can now be filed as it is barred 
under Article 137 as interpreted by the 
eS 
1, A.LR. 1969 S.C. 1835. 


2. (1976) 2 M.L.J. 53.. 
3. A.LR. 1977 S.C. 282. 
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latest authority of the Supreme Court, 
The Kerala State Electricity Board v. 
Kunhaliumma*. 


Numerous indebted persons—judgment- 
debtors are there who did not file a 
scaling down petition under section 19 
till to date. The very purpose of the 
Act VIII of 1973  (Amending Act 
IV of 1938) is to provide for the relief 
of indebted agriculturists in the State of 





4. A.LR. 1977 S.C. 282, 
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Tamil Nadu. So, the Ggvernment of 
Tamil Nadu should come forward with 
fresh amendments to the Act IV 0,1958 
so that this preamble and the Article 137 
of the Indian Limitation Act can be read 
in a harmonious way and real relief can 
be given to the judgment-debtors. 
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SCOPE FOR‘ABUSE.IN SECTION): nJàndlords c could:^ not- recover. tlie: huge 


A11; RENT.CONTROL'ACT. ^ :allepesd ;arrears::supposed to. be. acoumu- 
y. à; | Qo lated, hy a: separate isuife fot thecmere 
Dy °- un" r areasoti:thatcthevlawi df limitation owould 


Ps MC TEC NP D: bah them toaclairm for: more that three. 
B P co X IYER, | Advocate, eyears. | Hlence,evem in-.very^igenuine 
vers \ cases: ofntenants iwho:may not af! all: be 
-Sectioh 11 eRerfo(Control Act, whichion , !9* arrears, but :becausér ther have"'been 
a first reading seems to bé plain and well: ube bye'demying" of receipts forvpay- 
drafted, is none-the-less’: susceptible : to, ' ments^madécthey are rhade to: pay: again. 
afford cecopin for afrauch andi mischief, by’ by thexnose evem barred rent! í:( falsely 
unscrupulous landlords .Ehis isPhow it claimed) .“"'YFhis’ situation Is; not" preise- 
runs. ^ *Noe"tenant ~ against whomn an" ^ Worthyn and” what: the -Courts "generally 
application for ‘eviction has been>made by) order. isp requiring the: tenant to: pay! all 
anlandlordin tinder section) 107 shall: be therrent as claimed: by the landloyé forth- 
- entitled to:.contestcthe ‘application ‘before’ - with. "And non-payment of such a 
tiec Controller tnden-that^sectiom or pre-" ' i M Mae eek A 1 idi 
fer^ an appeal under: section’ 23 against, CI’ OR Lars point at page o, (journal sec- 
any Dd dc by-the»Controller oh the’ tiom) (197 r) 2 M.L.j -) . The-landlords 
application; unless He: hasi paid or:pays ^ have~alreadysection’ 14 (1) (b) almost 
to the-làndlord or deposits wwithethe Con- all iù their favour and section’ 11 now, 
troller: or the Appellate:Authority as the! !S'almtost-similar fo it im: its~bias. "The 
case may: be; all: arrears’ of rent due in‘ ‘Section is'^not^ foolproof. ': It'militates 
respect’ of the building up, td.thé date’ “@samst ` the’ law of imitation." "The 
of payment etc: cett.” "" matter requires. reconsideration and: revi- 
siori ` to make'-the section ‘impeccable. 
Now 'this-term' all “arrears: of rénf? is ` THe~term “Arrears of -Rént" should be 
intriguing: and gives am easy: handle to limited to-no-moreé than for x period of 
unscrupulous” and -dishonest nlandlbrds—' three"years. ''Because, it is; improbable, 
howsoever few: or many there^may: be— ' that à "landlord ^would^ have: suffered a 
to receive rerit from gullible; unsophisti- ^ tenant: to ‘remain: in: occupation’ of’ his 
cated tenants) for"years upon-yearsp and’ ‘building “without: réceiving rent for a 
never: pass receipts, and: threateri them'^ termr^moré "than three years.” Such a 
with ‘eviction if-they do notipay higher ^" presumption in favour of làndlords would 
rent demanded, and»on~‘refusal plead,’ be scarcely: justified. ^ ‘The section: re- 
non-payment or default of: payment’ of quires fo be recast, so as te» be-:equifable 
rent for-a- period more than three-years.:!: and:sehsible. 
say—five or ‘six: or any number. “Now 
this is sheer injustice, ‘ànd “blackmail, kr ext a a o 
tolerated by: the section,- hecause}::the 
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ORDER 6, RULE 14-A, "ADDRESS 
FOR SERVICE OF NOTICE". 


A SUGGESTION. 
By 


. 
~ å -r 


P. NATARAJAN, M.A., B.L., Advocate. 
Chidambaram. 


Under the amended Civil Procedure the 
above provision is introduced. It re- 
quires the -plaintiff to furnish correct 
address of himself and the defendants. 
It is to be furnished in a prescribed form 
(of course the form is not prescribed 
anywhere in the Civil Procedure Code). 
This" provision in my view is wholly 
redundant and gives only additional 
work to pleaders. Excepting this I don’t 
think there is any need for this amend- 
ment. It is the duty of every plaintiff 
to furnish correct addresses of himself 
and the defendants under Order 7, rule 1, 
Civil Procedure Code read with Civil 
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Rules of Practice, rules 7 and 8. The 
rule 14-A in fact is redundfnt and makes 
Order 7, rule 1 provision meaningless. 
Why should the address of partiés in a- 
new prescribed form (prescribed or to 
be prescribed) be given in addition to 
what is required under Order 7, rule 1, 
Civil Procedure Code? 


The High Court can issue a circular to 
the effect that rule 14-A is only an ampli- 
fication of Order 7, rule 1, Civil Pro- 
cedure Code and, if Order 7, rule 1, Civil 
Procedure Code .is complied with pro- 
perly it would amount to compliance of 
rule 14-A. 


Amendments, although in theory are 
meant to introduce improvements and 
facilities 'for work, often tend to cause 
irksomeness and double labour in prac- 
tice. 


if) ` | 


RETIREMENT OF 
N. Se RAMASWAMI. 


JUSTICE 


justice N. S. Ramaswami has retired: 


after about seven and a half years of 
service as a Judge of the High Court. 
Before his elevation to the High Court 


he was a District and Sessions Judge to 


which post he had been directly recruited 
from the Bar. There was nothing 
flashy about him. He did not belong 
to the category of Judges of whom it 
could be said, that they exhibited judicial 
reformism, nor was he a stickler 
technicality. He was conscientious, sober 


for . 
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in outlook, painstaking.ànd receptive to' 
arguments. He has delivered many 
interesting judgments, one of the most 
recently reported being in the Grindlays 
Bank Employees Union Case’, in relation 
to the Civil Court’s jurisdiction in mat- 
ters pertaining to industrial disputes.- 
He had an innate sense of fairness and 
justice and was regarded generally as a 
safe and sound Judge. In his retire- 
ment the public has lost the services of. 
a good Judge. 





pres DN IPM 
` . 


1. (1978) 2 M.L.J. 59. 
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THE INDIAN DIVORCE -ACT 
(IV OF 1869)—AN ANACHRO- 
NISM. 


Mrs. AMMU BALACHANDRAN, M.SC., 
LL.B. pa eee 


a 


The law to serve its purpose must keep 
pace with the social changes taking 
place around it. While it is true that 
the law being conservative might leg a 
little, it cannot be indifferent to the 
spirit of the times. If it does so it 
becomes obsolete and no longer serves its 
purpose as an iustroment of social wel- 
fare but turns into a strait-jacket strifling 
development. It becomes oppressive 
and makes people flaunt it. 


The Indian Divorce Act is one such Act 
which reflects not the spirit of the times 
but ancient thinking and double stand- 
ards, one for man- and one for woman. 
. In this law sauce for the goose is not 
sauce for the gander. The Indian 
Divorce Act was enacted in 1869, more 
than a hundred years ago and remains 
virtually the same. At the time when 
the law was enacted women, with few 
exceptions were totally dependent on 
man, but the picture has now changed. 
Women have progressed to become 
ministers, doctors, teachers, judges, law- 
yers, engineers and have alongside with 
man attempted to explore the outer rea- 
ches of the horizon but the law in regard 


to her continues to remain static in many 


spheres. 


The Indian Divorce Act 
1869 relates to the divorce of persons 
professing the Christian religion, and is 
based on the English Matrimonial Causes 
Act of 1857.° The English Act has 
been amended several times since then. 


Under the Indian Divorce Act the 
grounds on which a husband may peti- 
tion a Court for divorce are different 
from the ones prescribed for a wife to 
make a petition. Section 10 of the Act 


enacted in’ 


(1978 | 


permits a husband to present a petition 
for divorce on the ground that singe the 
solemnisation of the marriage the wife 
has been guilty of adultery. -A woman 
may petition for dissolution of her mar- 
riage on the ground that since the 
solemnisation of their marriage her hus- 
band has exchanged the ‘profession of 
Christianity for some other religion: and 
has gone through"a form of marriage 
with another woman. 


"uU 


Adultery by itself is not sufficient ground 
for a woman to,,obtain a divorce. 
Adultery is coupled with certain other 
grounds which are ambiguous and diffi- 
cult to interpret. The further grounds on 


which a woman may obtain a_ divorce 


are when her husband is guilty of (1) 
bigamy with adultery; (2) of marriage 
with another woman with adultery; (3) 
of rape, sodomy or bestiality; (4) or of 
adultery coupled with such cruelty as 
without adultery would have entitled her 
to a divorce a mensa et toro; (5) or of 
adultery coupled with desertion, without 
reasonable excuse, for two years or 
upwards. This provision of the Act is 
a clear violation of Article 14 of the 
Constitution which seek to ensure equa- 
lity before the law. 


The English Law on which the above 
provisions were based has since been 
amended and all the existing provisions 
are such that man and wife have been 
equitably put on a par with one another. 
Section 10 of the Indian Act should be 
scrapped and re-enacted to put husband 
and wife on a par with each other. 
Cruelty and desertion should each be 
made a separate ground for divorce. 


Under the amended English Law when 
a marriage has broken down irretrivably 
a divorce is granted. A marriage is 
deemed to have broken down irretrievably 
when any one of the following condi- 
tions is met with; (1) that the ə res- 
pondent has committed adultery and 
the petitioner finds it intolerable to live 
with the respondent; (2) that the respon- 
dent has been guilty of such conduct that 
the petitioner cannot be reasonably ex- 


t 
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pected to live with the respondent; (3) 
that #he respondent has deserted the peti- 
tioner for a continuous period of at least 
2 years immediately preceding the pre- 
sentation of the petition; (4) that the 
parties have lived apart for a continuous 
period of at least 2 years tmmediately 
preceding the presentation of the petition 
and the respondent consents to the 
divorce being granted; (5) that the par- 
ties have lived apart for a continuous 
period of at least 5 years immediately 
preceding the presentation of the peti- 
tion. These provisions of the English 
Matrimonial Act are more down to earth 
and rational than the Indian Divorce Act. 


Section 7 of the Indian Divorce Act says 
that the High Court and District Courts 
of India are bound in all suits and pro- 
ceedings under the Act to pive relief on 
principles which in the opinion of the 
said Courts are as nearly conformable 
to the principles and rules on which the 
Courts for Divorces and Matrimonial 
Causes in England for the time being 
act and give relief. This provision in 
itself has given rise to conflicting deci- 
sions by the several High Courts in the 
country thus complicating a law which 
is already a product of foggy thinking. 
One presumes that the principles and 
rules to be followed are those which 
were present in England over a century 
ago, since our law is more than hundred 
years behind the present English Law. 
But this would result in a contradiction 
of the words “for the time being". 


Judicial separation as a relief is availa- 
ble under the Indian Divorce Act on 
grounds of adultery, cruelty or desertion 
without reasonable excuse for 2 years 
or upwards. 
Act provides is the restitution of con- 
jugal rights when either husband or wife 
has without reasonable cause withdrawn 
from thé society of the other. Under 
theeSpecial Marriage Act in our coun- 
try and the Hindu Marriage Act where 
there has been no resumption of  co- 
habitation after a decree of judicial 
separation or restitution of conjugal 
rights this automatically becomes an 


Another relief which the. 
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independent ground.for divorce, after one 
year both under the Special Marriage 
Act and under the Hindu Marriage Act!. 


The Indian Divorce Act has no salutary. 
provision as the above. It seems to be 
an exercise in futility for the Court to 
force husband and wife to stay together 
when they are determined not to have 
anything to do with each other. Yow 
can take a horse to water but you can't 
make it drink. The result of such an 
act would be to set in motion a train of 
collustve acts on the part of the hus- 
band and wife who are mutually agreed 
to get rid o£ each other. This is dero- 
gatory to the dignity of the Courts. 
Nevertheless. if by doing so people feel 
that much personal suffering can be 
avoided then willy nilly they will resort 
to adopting ‘fair means or foul. The 
impractical nature of the law which 
makes a husband and wife who can’t 
stand ach other, to continue in a state 
of perpetual judicial separation may in 
itself result in many unfortunate conse- 
quences like illicit relationships and illegi- 
timate children among others. 


The purpose of this article is not to 
plead for quick divorces but for a more 
realistic view taking into account the 
human suffering and also the changes in 
thought and practice in the contemporary 
world. Marriage should, be preserved 
as far as can, but not at any cost. To 
preserve marriages, counselling services 
can . be established. These services 
would go a long way to preserve mar- 
riages which can still be saved with tact 
and proper advice. 


The Special Marriage Act and the Hindu 
Marriage Act are far ahead of the Indian 
Divorce Act. However, though desertion 
and cruelty were previously not grounds 
for divorce they are now? independent 
grounds for divorce under the Hindu 
Marriage Act. It is regrettable that 
in India various laws govern the citizen 





l. See Marriage Laws (Amendment) Act 
(1976), section 2. 
2, Ibid. 
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as far as personal laws are concerned -be easily adopted for all communities —, 
and it is time that a uniform law is as far as marriage reliefs are comcern- 
-enacted ‘for all communities. The pro- ed. l 
visions of the Special Marriage Act can 
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LIABILITY OF THE STATE. 
By "s | 


N. KANAKARAJ, M.L., Reader (Law), 
E mo ., Madurai University. 


Contractual liability—Nature of Gov- 
ernment Contracts and the applicability 


of section 70 of the Contract Act (IX of 
1872). 


The essentials of a valid contract, as 
between individuals, are contained in 
section 10 of the Indian Contract Act, 
1872. "Where Government is a party to 
a contract, in which case it is called Gov- 
ernment Contract, it stands on a differ- 
ent footing because of the inherent pro- 
blems attached to it.! 


Power to make contracts on behalf of 
Government is derived from Article 298 
(1)? of the Constitution of India, 
according to which the executive power 
of the Union and of the States, inter alia, 
includes the power to make contracts? 
a RNUR SEU EOM ÉE 


l. As to the applicability of the Contract Act 
to Government Contracts, see State of Assam 
v. Keshav Prasad Singh, 1958 S.O.]. 429 : A.LR. 
1953 S.C. 809; Kalyanpur Lime Works Lid. v. State 
gf Bihar, A.I.R. 1953 S.C. 165 ; Ram Padarath v. 
Mishri Sinha, (1961) 1 S.C.J. 523: ALR. 1961 S.C. 
490 ; State of U.P. v. Lala Nanhoo Mal Gupia, 
A.LR. 1960 All, 420; Barad Kant Das v. State of 
Assam, A.I.R. 1956 Assam 23; Darab Kuar v. 
State of Bihar, A..R. 1962 Pat. 485; Some provi- 
sions of the Contract Act dealing with age and 
mental efficiency etc., of the parties would not 
apply to Government Contracts. 


2. ‘The executive power of the Union and of 
each State shall extend to carrying on of any trade 
or business and to the acquisition, holding and dis. 
posal of property and making of Contracts for any 
purpose....." Corresponding provisions are found 
in S. 40, The Government of India Act, 1858; S. 1, 
Government of India Act, 1859; S. 29 (1), Govern- 
ment of India Act, 1915 and S. 175 (1) of Govern- 
ment of India Act, 1935, 


3. Motilal v. U.P., A.LR. :1951 All, 257 at 
pp. 265, 266 and 267 ;- Ram Jawaya v. State of 
Punjab, 1955 S.C.]. 504 : A.LR. H955 S.C. 549 ; 
Mis. Sports Corner v. State of Punjab, A.L.R. 1968 

Punjab 76 ; Dominion of India v. Bhikharaj, A.L.R. 
1957 Pat. 586 at p. 603 also Ram Rattan’s case, 
A.I.R. 1974 M.P. 101 (F.B.) ; Gowda v. State, A.T.R. 
1971 Karn. 136 ; State of Mysore v. Dasappa, (1968) 
Mysore L.J. 69. 
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-by the President or the Governor as the 


case may be in the case of the Union 
or the State. Such contracts may be en- 
tered into by the President or Govern- 
or as the case may be either directly 
or through authorised officers to bind 
the Union or the State, respectively. 
In order that Government Contracts 
may be valid and binding, they must 
satisfy the mandatory formalities pres- 
cribed by Article 299 (1) of the Con- 
stitution which runs as follows: 


"All contracts made in exercise of the 
executive power of the Union or of a 
State shall be expressed to be made by 
the President, or bv the Governor of 
the State, as the case may be, and all 
such contracts and assurances of pro- 
perty made in the exercise of that power 
shall bé executed on behalf of the Presi- 
dent or the Governor by such persons 
and in such manner as he may direct or ` 
authorise. "4 ' 


This constitutional provision signifies 
the- following ingredients which consti- 
tute the essentials of a valid Government 
Government (Contracts must 
be UC 


(1) in writing; 


(2) executed by a person duly autho- 
rised by the. President or the Governor, 
as the case may be;? 





^ 


4. This is virtual transplantation of S. 175 (3) 
of the Government of India Act, 1935 and the cases 
dealing with tbis section are equally applicable to 
Art. 299 of the Constitution. 


5, Bhikraj v. Union of India, (1962) 2 S.C.J. 479: 
A.LR. 1962 S.C. 113 at p. 119 ; Union of India 
v. Rallia Ram, (1964) 3 S.G.R. 164: AIR. 
1962 S.C. 1685 at pp. 1689-1690 ; Linga Gowder 
v. State of Madras, (1970) 1 M. L. J. 508 : A.L.R. 
1971 Mad. 28; Rajkumart v. State of Himachal 
Pradesh, A.I.R. 1972 H.P. 1 at p. 3 ; Keshab Kishore 
v. State of Bihar, A.I.R. 1971 Pat. 99. 


6. S. S. v. G.T. Sarin and Co., A.I.R. 1930 
Lah. 364 ; Perumal Mudaliar v, Province of Madras, 
(1949) 2 M.L.J. 156:A.LR. 1950 Mad. 194; 


. Thawardas v. Union of India 1955.S.C.]. 445: A.I. 


R. 1955 S.C. 461 at p. 472; Dominion of India 
v. Preety Kumar, A.L.R, 1958 Pat. 203 ; Dhar. 
meswar Kalita wv. Union of' India, A.LR, 


òd 


(3) executed on behalf of the Presi- 
dent or Governor, as the case- may be ;” 


Ł 


(4) ‘expressed to be made by’ the 
President or Governor, as the case may 
be®. 


If-all the above requisites are not pre- 
sent there would not be any contract at 
all in accordance with Article 299 that 
could be enforced by or against the Gov- 
ernment’. 


ment is necessary: an informal docu- 
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1955 Assam 86 at p. 90 ; Britania Building and Iron 
Co. Lid. v. State of Orissa, A.I.R. 1962 Orissa 
117; supra note 5, A.I.R. 1972 FLP. 1 at p. 31; S.K. 
Sen v. State of Bihar, A.L.R. 1960 Pat. 159; supra 
note 5, (1962) 2:5.C.J. 479: A.I.R. 1962 S.C. 113 
at p. 119 ; Siate of Bihar v. Karamchand Thapar, 
(1962) 2j8.C.J. 17: A.L.R. 1962 S.C. 110 at p. 112; 
Karamshi v. Bombay, (1965) 2 S.C.T. 568: A.LR., 
1964 S.C. 1714; Union of India v. N. K. (P.)VLd. 
(1973) 1 S.C. 107: ALR. 1972 S.G. 915 at 
pp: 919-920; Manoharla! v. Union of India, A.LR. 
1974 Pat. 56 at p. 59. 


t 7. Supra note 5, (1962) 2 S.C. ]J. 479 ': ALR. 
1962 S.C. 113 at p. 119 ; Union of India v. Gilkan 
& Co, ALR. 1962 Punj. 423 ; Darab Kuar 
v. State of Bihar, A.Y.R. 1962 Pat, 485 at pp. 487, 
488 ; Serajuddin v. State, A.I.R. 1969 Orissa 152 ; 
Mangalichhotey Lal v. Rajasthan, AIR. 1972 
Raj. 1 ; See also Municipal Corporation of Bombay 
v. SS., A.LR. 1934 Bombay 277 at p. 291. 


8. Supra note 5, (1962) 2 S.C. J. 479: A.LR. 1962 
S.C. 113 at p. 119; Supra note 6,(1965) 2 S.C. J. 568: 
A.LR. 1964 S.C. 1914, Supra note 7, A.I.R. 1972 
Raj. 1; State of Rajasthan v. Ragunath Singh, A.I.R. 
1974 Raj. 4; Supra note 6, A.I.R. 1962 Orissa 117 at 
p. 119; Hanuman Oil Co. v. Union, A.L.R. 1974 Delhi 
51 ; U.P. v. Lala Nanhoo Mal Gupta, A.I.R. 1960 
All. 420; supra note 1, A.I.R. 1962 Pat. 485 at p. 
487, supra note 5, (1964) 3 S.G.R. 164 : A.I.R. 1963 
S.C. 1685 ; Mjs. Dave Co's. Garments Factory v. 
State of Rajasthan, A.I.R. 1971 S.C. 1414 ; Gosh 

_ Singh v. Union, A.I.R.1959 Cal. 287 at p. 291; 

State of Bihar v. Karamchand Thapar, (1962) 
2 S.G.J. 17.: ALR. 1962 S.C. 110 ; Dharmeswar 
v. Union, A.L.R. 1955 Assam 86; Chathurbhuj v. 
Moreshwar, 1954 S.C.J. 315 : A.LR. 1954 S.C. 
236. : 


9, Supra note 5, (1970) 1 MLL.J. 503: AIR, 
. 1971 Mad, 28 at p. 33, State of West Bengal v. 
B.K. Mondal, A.R. 1962 S.C. 779; New Marine 
Coal Co. v. Union, of India, (1964) 2 S.C.R. 859: 
A.LR. 1964 S.C. 152 ; Chowdhry v. Statetof M.P., 
(1967) 2 S.GJ. 119: ADR. 1967. S.C. 203 at 
"p. 206. l i 


-THE MADRAs LAW JOURNAL 


But no formal deed or docu-. 


e 
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ment will constitute a vdfid contract’. 
Non-fulfilment of any one of the for- 
malities nullifies the contract and ‘renders 
it void, not enforceable. Therefore, 
these requirements are not directory but 
mandatory and there is a  prohibi- 
tion against a contract being entered 
into except in the manner prescribed". 
Thus the procedure prescribed in Arti- 
cle 299 (1) is the one and the only 
recognised mode in which Government 
Contracts can be validly entered into and: 
no such contract can be entered into 
otherwise than in the manner provided 
so as to bind the State'?. Ifa contract 
between the' Government and another. 
person is not in full compliance with 
Article 299 (1), there would be no con- 
tract at all and could not be enforced: 
either by the Government or by the other 
person as a contract. The law laid 
down by Article 299 (1) is applicable 
as against citizen, Corporation or Gov- 
ernment. If the contract is void, if 1s 
void for both. Neither party can claim 
specific performance of it or damages for 
breach of it or its enforcement in any 
other form!?. A contract which is ren- 
dered void and a nullity by non-com- 
pliance of any of the formalities pres- 
cribed by Article 299 (1) cannot be 
cured by ratification'. Nor is the plea 





- 10. Supra note 5, (1964) 3 S.C.R. 164 : ALR 
1963 S.C. 1685; supra note 6, A.LR. 1964 S.C 
1714: (1965) 2 S.G.J. 568; (1964) 6 S.C.R. 984 


11. Kamalia Mills v. State of Bihar, ALR. 
1963 Pat. 158 ; Mulamchand v. Stateof M.P., A.L.R. 
1968 S.G. 1218 : (1968) 2 S.C.J. 924 : (1968) 
3 S.C.R. 214, 


12. Supra note 11, (1968) 2 S.C... 924 : A.I.R. 
1968 S.C. 1218, supra note 3, A.Y.R. 1957 Pat. 
586; supra note 5, (1962) 2 8.C.J. 479: A.I.R. 1962 
S.C. 113 at p. 119; State of M.P. v. Murari Lal, 
(1972) 1 S.G.J. 264 : ALR. 1971 S.C. 2210; 
supra note 6,-A.I.R. 1974 Pat. 56. 


13. Supra note 5, (1962) 2 S.C. ]J. 479 : ALR. 
1962 S.C. 113 at p. 119. 

14. Supra note 9, (1967) 2 S.C.J. 119 : A.LR. 
1967 S.C. 203. | A 

15. Ram Swarup v. State of Bihar, — A.L. Ra 
1969 Pat. 340. 


16. Hindustan Construction Vv. State of ^ Bihar, 
A.LR. :1962 Pat. 336 (F.B.) at p. 338. The 
contrary view of Bose, Jọ, in’ Charthurbhuj’s case 


II 


of estoppel a@missible in such a case. 
Admitting the plea of estoppel or ratifi- 
cation*would be tantamount to repeal of 
the constitutional provision". Though 
it may cause hardship to the unwary or 
ignorant the underlying object of mak- 
ing this provision mandatory is to safe- 
guard the State from being saddled with 
liability arising from unauthorised con- 
tract and also in the public interest that 
public "funds may not be depleted by 
clandestine contracts made by unautho- 
rised public servants?®. Accordingly 
Article 299 rules out any oral?® or im- 
plied? contracts with the Government. 
The formalities prescribed by Article 
299 (1) cannot be waived or dispensed 
with?!. 

Article 299 is inapplicable to contract of 
employment of Government servants?? 





1954 S.C.J. 315: AIR. 1954 S.C. 236 at p. 243, 
not having been corrected in Bhikraj’s case, (1962) 
2 S.C.]. 479, see supra note 5, has been explained 
and given only a judicial justification in the West 
Bengal case, A.Y.R. 1962 S.C. 779. see supra note 
9 at p. 785 and the same has been cited with app- 
roval in U.P. v. Murari Lal, A.I.R. 1971 S.C. 2210: 
(192) 1 S.C.J. 264. see supra note 12 at p. 2211 
judicial law-making of this kind is of little avail 
to a growing legal system struggling to reach per- 
fection. 


17. Supra note 3, A.L.R. 1957 Pat. 586 at p. 
610; supra note 11, A.I.R. 1968 S.C. 1218 : (1968) 
2 S.C. ]. 924. 


18. Supra note 5, (1962) 2 S.C.]. 479 : A.T.R. 
1962 S.C. 113 at p. 119; supra note 9, A.I.R. 1962 
S.C. 779; supra note 11, (1968) 2 S.C. J. 924: A.LR. 
1968 S.C. 1218; see also supra note 8, A.I.R. 1954 
S.C. 236 : 1954 S.C.]. 315 : 1954 S.C.R. 817. 


. 19. Nilkant v. S.S., A.I.R. 1937 Bom. 449 
at p. 415; supra note 8, 1954- S.C.J. 315: A.I.R. 
1954 S.C, 236 at p. 243; supra note 5, A.L.R. 1972 
H.P. 1; Serajuddin v. State of Orissa, A.L.R. 1969 
Orissa 152 at p. 158. 


20. Supra note 9, (1967) 2- S.C.J. 119 : A.L.R* 
1967 S.C. 203 at p. 206; supra note 19, A.I.R. 1969 
Orissa 152 at p. 158 ; State of M.P. v. Hakim Singh, 
A.I.R. 1973 M.P. 24at p. 25 ; supra note 5, (1970) 
I M.L.J. 503: A.I.R. 1971 Mad. 28; Rajendra 
Verma v. Stalte of M.P., AIR. 1972 M.P. 131, 


© 21. Supra note 11, (1968) 2 S.C.J. 924 : (1968) 
3 S.C8R. 214 : A.I.R. 1968 S.C. 1218. 


22. P. N. Sarkar v. State of Bihar, A.I.R. 1960 


~ Pat. 366 at p. 369 ; Parushottamlal Dhingra ‘v- 
1958 S.C.J.217: 1958 S.C.R. 


Union of India, 
828 : A..R. 1958 S.C. 36 at P. 50, 
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Where a contract fails for want of com- 
pliance with the mandatory requirements 
of Article 299 (1), the question arises, 
whether to such contract section 70 of 
the Indian Contract Act applies, or whe- 
ther the application of section 70 to such 
contract would indirectly validate a con- 
tract otherwise invalid and render nuga- 
tory the avowed object of the constitu- 
tional provision. These are the inte-. 
resting questions arising in Government 
Contracts. 


Nature and basis of the remedy.— 
section 70 of the Contract Act runs as 
follows: “Where a person lawfully does 
anything ‘for another person, or delivers 
anything to him, not intending to do so 
gratuitously, and such other person en- 
joys the benefit thereof, the latter is ` 
bound to make compensation to the for- 
mer in respect of, cr to restore, the 
thing so done or del:vered.” as 


This provision is founded on the equi- 
table principle of restitution and preven- 
tion of unjust enrichment??. As for 
example where a trader leaves goods at 
B’s house by mistake and B -treats the, 
goods as his own, he is bound to pay 
the trader for them. Thus the juristic 
basis of the remedy under section 70 is 
the principle of unjust enrichment, ac- 
cording to which no one will be per- 
mitted to enrich himself at the expense 
of another. It is not based on con- 
tract or tort but a third category of law, 
namely, quasi-contract. It'is restorative 
in character, that is, to restore the ad- 
vantage to the party at whose expense it 
was derived. It is granted not on the 
basis of any subsisting contract between 
the parties. All these principles have 
been laid down in the leading case of 
Mulchand v. State of Madhya Pradesh. 
lhe remedy under section 70 is inde- 
pendent of the application of section 175 
of the Government of India Act or Arti- 
cle 299 and when the original contract 
between the parties disappears by the 





23. Devi Prasad v. SS., A.LR. 1941 AIL. 
377; supra note 11, (1968) 2 S.C.J. 924: A.LR, 
1968 S.C. 1218 ; supra note 6, A.I.R. 1958 Pat, 
203. 


24. Supra note 11, 
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application of the mandatory provisions 
of the Constitution. There should not 
be any scope for filing a suit for specific 
performance or damages for breach; one 
cannot convert an action for relief 
under section 70 into a suit for compen- 
sation for breach?*. Besides, an ac- 
counting by the plaintiff is a condition 
of restitution from the defendant. 
Section 70 applies to individuals, Corpo- 
rations and Government and it can 
be invoked by or against individuals 
Government or Corporation’. 


The plaintiff or the person invoking sec- 
tion 70° and claiming relief under it must 
prove the following*: that (1) he law- 
fully® did, or delivered, something to the 
defendant, (2) the same was done or 
delivered not gratuitously, (3) the defen- 
dant has accepted? the thing delivered 
and has enjoyed the benefit thereof’. 
The burden to establish that the defen- 
‘dant enjoyed the benefit and is bound to 
restore it to the plaintiff is on the plain- 
uff. | 

The Mysore High Court in State of 
Mysore v. T. V. Shaha opined that 


the word “benefit” in section 70 relates 
to the benefit directly derived by the 





25. Supra note 23, A.I.R. 1958 Pat. 203; 
supra note 15, A.I.R. 1969 Pat. 340; supra note 1, 
A.LR. 1962 Pat. 485; supra note 5, A.I.R. 1971 
Pat. 99. 


1. Supra note 11, (1968) 2 S.C.J. 924: A.I.R* 
1968 S.C. 1218 at p. 1223; supra note 9, A.LR' 
1962 S.C. 779. 


2. Supra note 9, A.I.R. 196? S.C. 779 at p. 789, 


3. Supra note 11, (1968) 2 S.C.J. 924: A.I.R. 
1968 S.C. 1218 ; State of M.P. v. Fhankar Singh, 
A.I.R. 1973 M.P. 274. 


4. Supra note 11, A.LR. 1963 Pat. 153; supra 
note 11, (1968) 2 S.C.J. 924 : A.LR. 1968 S.C. 
1218 at pp. 1222-1223; supra note 6, A.L.R. 1974 
Pat. 56. 


5. Supra note 9, A.I.R. 1962 S.C. 779. 
6. Supra note 6, A.I.R. 1958 Pat. 203. 


7. Supra note 9, A.I.R. 1962 S.C. 779; State of 
Mysore v. T.V. Shaha, ATR. 1973 Mys. 333; 
supra note 6, A.LR. 1974 Pat. 56. 


8. 'Ghannabyre Gowda v. State of Mysore, AIR. 
1974 Karn. 136. 


9. Supra note 7, A.LR. 1973 Mys. 333. 
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person against whom theeclaim is made 
and accordingly in that case the legal 
representatives of the deceased. Surety 
was held not to have derived any bene- 
fit from the plaintiff. 


One of the arguments raised in State of 
West Bengal v. B. K. Mondal? was 
that the expression “lawfully” occurring 
in section 70 must be read in the light 
of section 23 of the Contract Act so that 
a thing cannot be said to have been law- 
fully done if the doing of 1t 1s forbidden 
by law. The Court rejected this argu- 
ment. Again based on certain obser- 
vations made by Straight, J., in Chedi- 
lal v. Bhagwandas, it was argued that 
there must be some relationship subsist- 
ing between the person claiming and the 
person against whom it is claimed; the 
lawful relationship arises not because 
the party claiming compensation has 
done something for the party from whom 
compensation is claimed but because of 
what has been done by the former. It 
is only when the latter accepts and en- 
joys what is done by the former that law- 
ful relationship arises and it is the exist- 
ence of the said lawful relationship which 
gives rise to the claim for compensation. 
This aspect was not brought to the 
notice of Straight, J. The Court said, 
all that “lawfully” in the context indi- 
cates is that after something is done or 
delivered by one person for another and 
that thing is: accepted and enjoyed by 
the latter, a lawful relationship is borne 
between the two which under section 70 
gives rise to a claim for compensation. 


A question often arises whether the 
granting of equitable remedy under sec- 
tion 70 is conflicting with the mandatory 
provisions of the Constitution. In fact 
one of the objections raised in State of 
was 
that the recognition of a claim under sec- 
tion 70 would nullify the effect of sec- 
tion 175 (3) and validate a contract 
otherwise invalid under the peremptory 
provisions of the Constitution. But the 
Supreme Court rejected this contention 





10. A.LR. 1962§S.C. 779. 
1. LLR.ll'All234 at p. 243, 
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and held tha» the area covered by the 
two provisions are separate and distinct; 
sectioh-175 (3) deals with Government 
Contracts and. how they should be made. 
section 70 deals with the case, where 
there is no subsisting valid contract and 
provides for compensation to be paid 
when the requisite conditions prescribed 
by it are satisfied and therefore there is 
no conflict between the two provisions. 
Nor does the remedy provided by section 
/0 nullify the operation of the constitu- 
tional provisions. 


Incidentally a question arises whether 
the relief under section 70 should be 
specifically prayed for. For, there may 
be cases where the parties proceeded on 
the assumption that the contract was valid, 
and specifc enforcement only would 
have been prayed for, or, that by 
mistake the relief under section 70 would 
have been omitted and not prayed for. 
In fact an argument was raised before 
the Patna High Court in Ram Pratap 
Kamalia Mills v. State of Bihar, that 
no relief under section 70 should be 
granted when it is not prayed for. But, 
the Court rejected his argument and 
granted the relief relying on its previous 
decision, namely, Dominion of India v. 
Preety Kumar, In this case neither 
‘did the plaintiff in his plaint nor the 


——————————————— ig 
12. ALR. 1963 Pat. 153, 
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defendant in his written statement refer 
to the relief under section 70; even then 
the Court granted the relief holding that 
it shall not be justified in refusing it, 
if from the material on record, it could 
be gathered that the ingredients necessary 
to grant the relief are present. In grant- 
ing this equitable relief strict technical 
view of pleading should not be insisted 
tpon**, So long as the claim is there 
before the Court, the Court is not pre- 
cluded from applying section 70 for the 
first time even if it is before the Sup- 
reme Court in an appeal by special leave 
under Article 136 of the Constitution’. 


Finally, it is of interest to note the dis- 
tinction between compensation for breach 
of contract and the relief under section 
70. The former p-esupposes the exist- 
ence of a valid contract whereas the lat- 
ter remedy is granted when the contract 
disappears ‘due to voidness. Compen- 
sation for breach 1s claimed relying on 
the subsistence of a contract but when 
the contract between the Government and 
individual is not in the required form 
prescribed by Article 299 (1) suit for 
compensation for breach would not lie!*. 
The relief under section 70 is granted 
under a third species of law called quasi- 
contract when no binding contract is 
subsisting. l 





14. A.LR. 1969 Pat. 540. 
15. Hansraj Gupta v. Union of India, AIR 
1973 S.C, 2724. 


16.7 A.LR. 1962 S.C. 113 at p. 119; 
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S.C: 479, 
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DEPRIVATION OF PARENT- 
HOOD: WHETHER AMOUNTS 
TO MATRIMONIAL CRUELTY. 


By 


KUSUM. 


Cruelty constitutes a ground for,, and 
a defence against, a number of matri- 
-monial reliefs. What actually amounts 
to cruelty in matrimonial cases has been 
designedly, and wisely so, left undefined. 
In fact societal norms change fast and 
along with that there is a corresponding 
change in human. conduct and attitude. 
A conduct that may be cruel for one 
person may not be so for another. 
Similarly, what might be cruel today 
may not be so a few years hence. 
Needless to say cruelty 1s no longer con- 
fined to’ acts of physical violence, but 
also includes acts that torment or torture 
the other spouse mentally. ^ Even the 
concept of mental cruelty has been 
widely stretched and unlike the interpre- 
tation given to it by the Court in Yamuna 
Ba v. Narayan!, the Judges are now no 
Jonger insensitive to, nor oblivious of a 
wife's feelings and sentiments?. The 
scope of cruelty has in fact been so much 
widened that the emphasis has now 
shifted from the mental element of the 
guilty spouse, viz., the intention to be 
cruel, to the impact of the alleged con- 
duct on the complaining partner. As 
aptly observed by Lord Reid in Gollins 
v. Gollins?. 


“Tf the conduct complained of and its 
consequences are so bad that the peti- 
tioner must have a remedy, then it does 
not matter what was the state of the 
respondent's mind." 


With the fast changing socio-economic 
set-up, the emancipation of women and 
the changing national policies, issues of 
diverse nature, having effect on family 
life, crop up. Quite often the issues 
become a subject-matter of matrimonial 
dispute. For instance, a wife leaving 
a rs re 


5 Let (1876) LL.R. 1: Bom. 164. 
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her husband to take up a €eob and there- 
by depriving him of her society, a spouse 
resorting to sterilisation or a wife fermi- 
nating her pregnancy, unilaterally, there- 
by depriving the other from becoming a 
parent, and so on. To take up the latter 
problem, the question is whether the de- 
prived spouse can allege it as cruelty by 
the other spouse? 


Thus far, there has been no decided 
Indian authority on the point but in view 
of the provisions of the Medical Termi- 
nation of Pregnancy Act, 1971 and the 
family planning campaigns, it is not un- 
likely that such situations might arise. 
Under the Medical Termination of Preg- 
nancy Act a woman is entitled to get 
her pregnancy terminated under a wide 
variety of circumstances such as—injury 
to the life of the woman or grave injury 
to her physical or mental health. Where 
a pregnancy is alleged to have been 
caused by rape or as a result of failure 
of any contraceptive device—the anguish 
caused by such unwanted pregnancy is 
presumed to constitute a grave injury to 
the mental health of a woman. The 
Act permits abortion also where there 
is a substantial risk that if the child were 
born it would suffer from such physical 
or mental abnormalities as to be serious- 
ly. handicapped. Thus we find that 
statutory provisions give a wide discre- 
tion to the woman to choose whether to 
continue with or get rid of her pregnancy. 
Above all, she needs no one's consent to 
do that‘, and hence may proceed even 
without consulting the husband. 


Besides, as'a part of otir national policy, 
family planning campaigns are extensive 
and sterilisations and other methods for 
preventing conception are being popu- 
larly resorted to. Apart from these, some- 
times, one of the spouses may be, repug- 
nant to the idea of having a child or more 
children, if they already have some. 
A wife might have physical or psycho- 
logical reasons or one of them might not 
like to have a child for reasons finan- 
cial, physical, social and so on. The ques- 
tions that arise thus are, can a woman 
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4, Excepfif she be a minor or a lunatic in which 
case the written consent of the guardian is required 
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terminate her Sregnancy without the con- - 


sent and against the wishes of the hus- 
band? 'Can the husband or the ‘wife, 
unilaterally, undergo sterilisation? Can 
a spouse insisb or compel the other, on 
the use of contraceptives? And if that 
is done whether the spouse that deprives 
the other partner from parenthood would 
be guilty of matrimonial cruelty? In 
India there is no legal authority on the 
point so far but, a few English cases: 
may be referred. to here. In Fowler v. 
Fowler?,. the wife refused to have 


children and insisted on the use of con-: 


traceptives as a result of which the hus- 
band's health suffered. The Court held 
that the wife was not guilty of cruelty un- 
less her conduct was intended to inflict 
misery on her husband. A distinction 
was made between a wife's refusal to 
have children and a husband's similar 
refusal and it was observed: 


"If a man takes contraceptive measures 
against the, will. of his wife ...... so. 
as to-prevent her having children, with- 
out reasonable excuse for so doing, then 
it is easy to infer that he does it with 
intent to -inflict misery. on her 
But when a wife herself takes contra-. 
ceptive measures, or asks her husband 
to take them, her conduct can often be 
attributed to fear of the consequences to 
herself, without any intention of injur- 
‘ing him. She fears the pains and risk 
of childbirth. -This is very unnatural 
. and unfortunate, but it is not cruelty 
unless she has also an intention to inflict 
misery on her husband. "6. 


s.s. e c.a, 


However, in view of the Gollins’ case’ 
mentioned above such a line of argu- 
ment would no longer hold good, since 
irrespective of the intention of the res- 
pondent spouse, the petitioner would be 
entitled to relief if the conduct of the, 
former is such as to cause him or her 
mental anguish or injury to health. 


Thus in P. v. P.,3 the wife was suffer- 
ing from a psychological fear of concep- 
————— 
5. (1952) 2 T.L.R. 143. 
6. Ibid at 148. 
7. Supra. note 39. - h i 
8, (1965) 2 Al E.R, 456,- > .-- .— 
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tion and childbirth which she could not 
overcome and as a-result of which she’ 
deprived the hüsband of normal sex life 
and the opportunity of bécoming a father. 
The Coürt holding that it amounted to 
cruelty on the husband, observed: 


€€ 


eee. this "wife "was consistently 
depriving her husband of the amount of 
intercourse which she ouglit really to 
have been affording and depriving him: 
of the opportunity of becoming a father, 
which. she.knew that he wanted, and that 
these.matters seriously affected his health 
....then....1f such conduct becomes un- 
endurable in the sense that, in the opi- 
nion of the Court the husband should not’ 
be called on to endure it, the Court can: 
and should. help him. In that sense I 
consider that the wife's! conduct was: 
‘unendurable....’ "9 


These were a few cases where a husband. 
filed a - petition against the wife on 
grounds of cruelty for depriving ` 

of -fatherhood. . There are irnstánces 
where a husband denied motherhood to 
his wife and the latter successfully 
obtained a decree on. grounds of cruelty.. 


. To take à few examples in -Bravery v. 


Bravery’, the wife filed a divorce -peti- 
tion against her husband, who she 
alleged, had without consulting her; had 
undergone a sterilisation operation, des- 
pite the faf:t she had often expressed her 
desire to jaave more children. The - 
Court held. that there was no evidence 
that the operation was performed against 
the wishes of the wife or.that she suffer- 
ed in-health because of it. Hence her. 
petition was dismissed, Denning, L.J., 
in his dissenting judgment, however, held 
that the wife did not consent ‘to’ the 
operation but even assuming that she did 
consent at |the time to the operation, she 
was not debarred from complaining of 
its ill-effecits in later years when it did 
in fact injtüire her health. He observed: 


“There wat no just cause or excuse for 


this operation at all. If the husband 
had undergone it without telling his wife ` 
about it DOEOReHanum no one could doubt 





9. (1965)|2 AN E.R. 456 at 463. : 
10. (1954) 3 AÑ ER. 59; = 
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that it Would be cruelty. It was 
an act most disruptive of the married 
state, and she was the victim of it. 
It was, indeed aimed at her, because 
it was done so as to prevent her having 
another child. 


In Knott v. Knott™, a. wife was keen 
on having children but the husband prac- 
tised coitus interruptus against the wife's 
wishes and would not let her have a 
child. As a result the wife was frus- 
trated and her health deteriorated. In 
a petition for divorce by the wife, the 
Court held: 


“T would hold that for a man deliberately 
and without good reason permanently to 
deny a wife who has a normally develop- 
ed maternal instinct a fair opportunity 
of having even a single child is of itself 


cruelty ...... permanent and unreasona- 
ble starvation of the maternal instinct 
may...... ; be of itself a cruel thing". 


In Forbes v. Forbes, again, the pro- 
blem was a similar one. The wife 
insisted on the use of contraceptives to 
avoid having children. At first the 
husband reluctantly consented to use 
contraceptives but later, the wife herself 
used them. All efforts on the part of 
the husband to persuade his wife to 
agree to have a family ‘failed and hence 
he filed a petition for divorce on the 
ground of the wife's insistence on con- 
traceptives and refusing the husband the 
chance amounted to cruelty. The 
Court observed: 

“Quite apart from the exhortation in the 
solemnisation of matrimony that, first 
TET marriage was ordained for the 
procreation of children, I cannot ignore 
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the fact that it is a natur@l instinct in 
most married men to propagate the 
species and, to bear the responsibili- 
ties and enjoy the comferts of their 
own children. If a wife deliberately 
and consistently refuses to satisfy this 
natural and legitimate craving, and the 
deprivation reduces the husband to des- 
pair, and affects his mental health, I 
entertain no doubt that she is guilty of 
cruelty...... dcs 


Similarly in Sheldon v. Sheldon*, where 
a husband. deprived his wife of normal 
sex life knowing that she was very keen 
on having a child and as a result of 
which she became ill the Court held 
that this amounted to cruelty and she 
was entitled to a divorce decree. 


It might, however, be pointed out that 
there is no hard and fast rule and each 
case would depend upon its own pecu- 
liar facts and circumstances. (While 
deciding such issues, regard should be 
had to the age, physical and mental 
health of the wife and the husband, the 
number of children the couple already 
have. Their social and economic status 
is an important factor which should not 
be ignored. Equally important is 
considerations of national policy. In an 
era of population explosion there is a 
dire need to restrict birth rate and 
generally speaking it would not be rea- 
sonable on the part of the spouse who 
insists on children ignoring this factor. 
Nonetheless, the issue is extremely sub- 
jective and a harmonious balance  be- 
tween the sentiments of both the  pat- 
ties, keeping in view the various factors 
mentioned above, should be effected 
while dealing with such cases. 
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SECTION if RENT CONTROL 
ACT , (XVIII OF 1960), “SCOPE 
FOR ABUSE". 


By 
R. MANILAL, Advocate, Madras-18. 


The views expressed in (1978) 2 M.L.J. 
(Journal) 17, have failed to consider the 
safeguards provided in section 11 of the 
Act. Sub-section (1) of section 11 deals 
with the tenants contesting the application 
for eviction by a landlord under  sec- 
tion 10 of the Act. Sub-section (2), 
deals with the manner and time of pay- 
ment. Sub-section (3), deals with a 
case of a dispute as to the amount of 
rent to be paid or deposited and provides 
that the Controller or the Appellate 
Authority, as the case may be, shall deter- 
mine summarily the rent to be paid or 
deposited. Sub-section (4), deals with 
the case where the tenant fails to pay 
or deposit the rent as aforesaid. The 
Controller or the Appellate Authority 
shall, unless the tenant shows sufficient 
cause to the contrary, stop all further 
proceedings and make an order directing 


the tenant to put the landlord in posses- 


sion of the building. Sub-section (5), 
enables the landlord to withdraw the 
amount so paid or deposited by the 
tenant before the Controller or the 
Appellate Authority. 


From the foregoing it is apparent that 
the object of the section is to prevent 
defaulting tenants from squatting in the 
property indefinitely,. without performing 
their obligations of payment of rent, and 
raising untenable and false pleas against 
the eviction application. The Act be- 
ing one intended to protect the rights 
of tenants this section, while safeguard- 
ing the interest of the landlord to the 
limited extent of their not being deprived 
of their recovering the correct quantum 
Of arrears of rent, provides for an en- 
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quiry, though a summary one, for 
ascertainment of the correct arrears, if 
any. Further, the decision of the Rent 
Controller or Appellate Authority in 
this regard is not final as the same can 
be canvassed at the time of the enquiry 
in the main petition, apart from the 
tenant beng given an opportunity to 
show cause for non-compliance with the 
summary order. 


In sub-section (3) it is provided that if 
the tenant disputes the amount of rent 
to be paid or deposited then he can file 
a petition before the Controller or 
Appellate Authority as the case may be 
and thus seek his direction to determine 
summarily the rent to be paid or deposit- 
ed to the landlord. Even if after an 
order of the Controller or the Appellate 
Authority has been made with regard to 
the rent to be so paid or deposited to 
the landlord, the tenant failed to pay or 
deposit, even then he can show sufficient 
cause against  non-compliance of the 
order. Thus the tenant is given two 
stages for protecting his rights to be ir. 
possession of the property. 


Thus the section provides a legal rernedy 
for the landlord to recover all arrears 
of rent, really due to him without driv- 
ing him to file a separate suit for that, 
and at the same time giving protection 
to the tenants to protect their rights as 
aforesaid. 


Thus one can understand that the section 
is well-balanced against the chronic de- 
faulters and unscrupulous landlords. Fur- 
ther the tenant must know his legal right 
(Ignorance of law is no excuse) of 
getting a receipt from the landlord for 
his. payment of rent as provided in sec- 
tion 8 of the Act and so in that case 
there will be no chance of any abuse by 
the landlord. 


e 
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NOTE ÓN THE DECISION OF 


PAUL, J.; IN SETH KHIARAM 
KRUSHIRAM v. L. BALAJI 
SINGH, (1977) T.L.N. J. 299: 90 


L.W. 572. 
By 
P. V. SURENDRAN, B.COM., 


E. S. VIDYANANDAM, 
Advocates, Madurai. 


The above-mentioned decision has been 
rendered while dealing with a case under 
Tamil Nadu Indebted Persons (Tempo- 
rary Relief) Act (XVI of 1976). It 
is needless to say, in order to give tem- 
porary reliefs to Indebted Agriculturists 
and Indebted Persons, Ordinances and 
Acts were passed and the life of the 
Ordinances and Acts were being extend- 
ed periodically. During the period, 
when the Ordinances and Acts were in 
force, institution of suits was prohibit- 
ed. Firstly,-on 22nd July, 1975, ‘the 
Tamil Nadu Indebted Persons (Tempo- 
rary Relief) Ordinance (VIII of 1975y, 
was promulgated. Secondly,  Tanul 
Nadu Indebted Persons (Temporary 
Relief) Act (XLVIII of 1975), was 
passed, which Act received the assent of 
the President on 29th November, 1975. 
Section 13 of the Act XLVIII of 1975, 
repealed Ordinance VIII of 1975. 
Thirdly, the Tamil Nadu Indebted Per- 
sons. (Temporary Relief) Ordinance 
(II of 1976), was promulgated by 
the Governor on 15th Jariuary, -1976. 
As per section 4 of Ordinance II of 
1976, institution ‘of suit was prohibited 
from 15th January, 1976 to 15th April, 
1976. Later on 3rd March, 1976, the 
Governor promulgated Tamil Nadu 
Indebted Persons (Temporary Relief) 
Ordinance No. 2 of 1972. As per 
section 4 of that Ordinance, institution 
of suit was prohibited from 15th Janu- 
ary, 1976 to 15th January, 1977. Again 
the Tamil Nadu Indebted Persons (Tem- 
porary Relief) Act (XVI of 1976) was 
published in the Tamil Nadu Govern- 
ment Gazette Extraordinary Part IV, 
Section 2, dated 17th April, 1976 at 
pages 155-161. As per section 4 of the 
Act, XVI of 1976, institution of suit 
was prohibited from 15th January, 1976 
to 15th January, 1977. “Section 10 of 
the said Act repealed the Tamil Nadu 


B.L. AND 
B.COM., B.L., 


iHR MADRAS 


[ 1976: 


Indebted Persons (Temporary Relief) 
Ordinance (II of 1976) (Tamil 
Nadu Ordinance (VIII of 1976). Last- 
ly section:,4 of Act XVI. of 1976, was 
amended by Act II of 1978. As per 
section 4 of the Tamil Nadu Indebted 
Persons (Temporary Relief) Act XVI 
of 1976 (as amended by Act II of 
1978), institution of suit was prohibit- 
ed from 15th January, 1976 to 15th | 
July, 1978. 


The decision reported Seth Khtaram 
Krushiram v. L. Balaji Singh’, is that 
a suit can be instituted for recovery of a 
debt incurred after the Act came into 
force. In other words the decision is to 
the effect, that the Act will not apply to 
a debt incurred after the Act came into 
force. The decision has dealt with sec- 
tion 2 (1) and (2) only and unfortunate- 
ly the spirit and scope of section 4 was 
not brought to the notice of the Court 
and hence the interpretation of section 2 
(1), (2) does not appear to be correct. 


The combined effect of the above Ordi- 
nances and Acts will go to show^that no’ 
suit can be instituted for recovery of a 
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debt between 22nd July, 1975 and 15th 


July, 1978. So in view of the fore- 
going reasons, how can it be stated that 
protection could not be afforded to the 
small class of persons who borrowed 
later ?.e., after the Act came into force? 
When a creditor is prevented from ins- 
tituting suit between 22nd July, 1975 and 
15th July, 1978, a. suit filed in contraven- 
tion of séction 4 of the Act XVI of 
1976 is liable to be. dismissed and it can- 
not be said that the Act will not apply 
to the small class of persons who bor- 
rowed subsequently after the Act came 
into force. So while rendering the 
above decision the import of section 4 
was not brought to the notice of Court. 
As per section 4 of the Act, no suit could 
have been instituted for the recovery of 
the debt from date of commencement 
of this Act, 15th January, 1976 and be- 
fore the expiry of two years and 6 
months from the said date 15th July, 
1978.. Even as per the facts of the 
above decision the plaintiff ought not 
to have filed the suit because the credi- 


1. (1977) T.L.N.J. 299 : 90 L.W. 572. 
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tor was prevented from instituting the 
suit. elt is to be noted that nowhere it 
is stated in the Act XVI of 1978, that 
the Act will not apply to the debts in- 
curred or contracted on and after the 
date the Act came into force. The 
definition of debt as per.Act XVI of 
1976 is as follows:—“Debt means any 
liability in cash or kind whether secured 
or unsecured ‘due from an indebted per- 
sons ?,.,... The ‘definition in the sec- 
tion is wide enough to include any 
liability which “is due from an ‘indebted 
person”. The definition of the ‘indebt- 
ed person’ is as follows :—Indebted per- 
son means any person from whom any 
“debt w due"; when it is stated “debt is 
due" it is implied that during the Ordi- 
nance and Act no suit could be instituted 
against an indebted person entitled to the 
benefits of the Ordinance and Act from 
whom any “debt is due". The Act does 
not define that the debt should have been 
incurred before the Act came- into force 
nor does it state the debt incurred after 
the commencement of the Act will be 
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excluded. Hence it has to be inferred 
that the Act will apply to both the debts 
incurred before or after the Act came 
into force. If the intention of the 
Legislature was to give protection only 
to the persons who incurred debts prior 
to the coming into force of any Act, 
then suitable provisions would have been 
made in such Act that the Act will apply 
only to debts incurred prior to the Act . 
and not to the debts incurred on the 
date of the Act or after the Act came 
into force. It is made clear as per 
Madras Indebted Agriculturists (Tem- 
porary Relief) Act (V of 1954) a suit 
filed in contravention of section 3 of 
that Act was liable to be dismissed Vide 
Ramanathan Chettiar v. Ramaswami 
Pillai? and also Saradambal v. Veerappa 
Chettiar. Hence in-view of the rea- 
sons stated supra the above decision re- 
ported in Krushiram-v. L. Balaji 
Singh*, requires re-consideration. 





2. (1957) 70 M.L.W. 733: LL.R. (1957) 
Mad. 1236 :' (1957) 2 M.L.J. 267 : A.LR. 1957 
Mad. 780. m ; i 


3. (1978) T:L.N.J. 75. - 
4, 90-L.W. 572 ; (1977; T.L.N.]. 299. 
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THE TAMIL NADU DEBT 
RELIEF ORDINANCE (V OF 
1978), A STUDY 


By | 


B. SUNDARAMOORTHY, B.COM., 
Advocate, Part-time Lecturer, 
College, Madurai. 


The Tamil Nadu Debt: Relief Ordinance 
(V of 1978) is a comprehensive law 
providing relief for indebted persons, 
both agriculturists and non-agriculturists. 
In effect, it is a consolidation of the pro- 
visions of both The Tamil Nadu Agri- 
culturists Relief Act (IV of 1938) as 
amended by Act (VIII of 1973) and the 
Tamil Nadu Debt Relief Act (XXXVITI 
of 1972). This Ordinance contains 
many inaccuracies and lacunae. I 
should like to point them out and sug- 
gest amendments therefor, which may 
be considered by the Legislature at the 
time of passing this Ordinance as an 
Act. As I have not extracted the entire 
sections in this article I request the 
readers to have the Ordinance (V of 
1978) by their side while reading this 
article. 


Section 2 (1).—‘Creditor’ has been 
defined as a person from or in respect 
of whom the debtor has borrowed or 
incurred a debt and includes the heirs, 
legal representatives and assigns of such 
person. In section 2 (7), a ‘person’ 
has been defined as one not including a 
body corporate, a charitable or religious 
institution or an unincorporated com- 
pany or association or firm as defined in 
the Indian Partnership Act, 1932. If 
we read sections 2 (1) and 2 (7) toge- 
ther, it looks as if when the creditor is 
a body corporate, charitable or religious 
institution or an unincorporated company 
or association or any firm as defined in 
the Partnership Act, 1932, then he can- 
not be a creditor for the purpose of this 
Ordinance and so the debts due to a body 
corporate etc. are not liable to be scaled 
down. It cannot be the intention of the 
legislature that all these bodies should 
be excluded from the operation of the 
Ordinance. for the simple reason that, if 
it is so, there is no necessity at all for 
including section 3 (f) under which only 
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banking companies, govdtnment compa- 
nies, corporations owned by Centyal and 
State Governments and some other speci- 
fied bodies alone are exempted from the 
operation of this Ordinance. There- 
fore, in section 2 (1), the word ‘person’ 
may be deleted and the word 'one' may 
be substituted instead. 


Section 2 (3).—"Debtor" means any 
person from whom any debt is due. 
This may create a doubt whether the 
heirs of a debtor can claim the benefit of 
this Ordinance. This provision may be 
amended as follows: 


* Debtor’ means any person from whom 
any debt is due and includes his heirs and 
legal representatives". 


Section 2 (3) (iti) and (iv).—In this 
section in the clause “has in all the four 
half years immediately preceding the Ist 
March, 1978........ ”, the words “the 
Ist April, 1978" may be substituted 
instead of the words "the 1st March, 
1978". "Then only the four half years 
will cover the period of 1976-77, 1977-78 
as js required for the period of 
Income-tax,  Sales-tax, Agricultural 
Income-tax, etc. Otherwise the rele- 
vant period for Income-tax etc. will be 
1976-77, 1977-78 and for property tax. 
and professional tax will be half vears 
ending with March, 1976, September, 
1976, March, 1977 and September, 1977. 
In this connection section 2 (i) of the 
Tamil Nadu Indebted Persons (Tempo- 
rary Relief) Act (XVI of 1976) may 
be referred to. 


Section 3 (j) (ii).—Section 3 (j) 
(4) seems to be superfluous and may be 
deleted, as in section 3 (j) (99$), even if 
a minor’s father is dead, the debt due to 
the minor is exempted and so there is 
no need for any clause that in the case 
of death of both the parents, the debt 
due to the minor is. exempted. 


Section 5.—In this section, the heir of 
a non-debtor is not treated as a debtor 
but I submit that he cannot be tfeated 
as a debtor only with regard to the debt 
of the non-debtor (propositus) whose 
asset he might have inherited, and there is 
no basis for not treating him as a debtor 
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in respect of his own private debts. 
Hence at the end of this section the 
words ‘in respect of the debts of such 
non-debtor' may be added. 


Explanation II to section 7.—It reads 
as follows: “Where a debt has been 
renewed or included in a fresh document 
executed before the date of publication 
of this Ordinance...... ” Relief has 
been given in the Ordinance for all debts 
payable by any debtor on the date of 
publication of the Ordinance and so even 
in a case of renewal done after the Ordi- 
nance, the benefit is to be given to such 
debt also and so Explanation TI has to 
be amended to cover post-Ordinance re- 
newal also. The words ‘before the date 
of publication of this Ordinance’ may be 
amended as “before or after the date 
of publication of this Ordinance. ..... 
I should like to refer to Explanation III 
to section 8 of Act IV of 1938 as amend- 
ed by the Act VIII of 1973 in this 
context. 

Explanation III to section 7.—For the 
abovesaid reasons in Explanation III to 
section 7 also the words "before the date 
of publication. ..... " may have to be 
amended as "before or after the date of 
publication. ..... 


Section 8 (1) :—It reads as follows: 
(1) This section applies to all mortgages 
executed at any time before the date of 
publication of this Ordinance. ......... 
This suggests that even to mortgages exe- 
cuted by a non-debtor this section would 
be, applicable as the words used are “all 
mortgages executed". But that cannot 
be the intention of the Ordinance. So 
it may be amended as “This section ap- 
plies to all mortgages executed by any 
debtor at any time before the date o 
publication of this Ordinance. ....... " 


Section 14 (1) and 14 (2).—Section 
14 (1) reads as follows: “(1) Where 
a decree is passed against any debtor in 
a suit instituted on or after the date of 
publication of this Ordinance in the 
Tamil Nadu Government Gazette, the 
Coust shall allow only such costs as 
would have been allowable if the suit 
had been filed for the amount of the 
debt as scaled down in accordance with 
the provisions of this Ordinance and 
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where in any such case a decree has been 
passed before the date of publication of 
this Ordinance..... ...7. This section 
is somewhat clumsy as the first part of 
the section speaks of suit instituted on 
or after the date cf publication of this 
Ordinance and the second part deals with 
such a case where a decree has already 
been passed before the publication. 
Therefore, the.2nd part can never come 
into play at all. — Hence, this section’ 
has to be made applicable to suits filed 
after some date but prior to publication 
of this Ordinance. Further section 14 
(2) says that section 14 (1) shall not 
apply to any suit instituted on or after 
the date of publication of this Ordinance 
in respect of a claim which would be 
barred by limitation before the date of 
such publication. It is evident, that rf 
the suit is barred by limitation on the 
date of publication, no suit can be filed 
at all and so section 14 (2) can be ap- 
plied only to those suits filed already 
before the publication of the Ordinance 
and in respect of which the claim 


‘ would be barred by time before the date 


of publication. If so, section 14 (1) 
is to be made applicable to suits filed 
after some date before publication of 
this Ordinance. That date may be fixed 
as 16th Januarv, 1975, when first the 
Ordinance I of 1975 came into force pro- 
viding temporary relief to agriculturists. 
As this Ordinance grants permanent re- 
lief both to agriculturists covered by 
Ordinance I of 1975 and to non-agricul- 


turists covered by Ordinance X of 1975, 


which came into force on 16th July, 
1975 the earlier date of 16th January, 
1975 may be fixed Zor the purpose of 
section 14. The corresponding prior 
date in Act VIII cf 1973 and Act 
XXXVIII of 1972 is 1st March, 1972. 
I sugsest the following amendment: 
“Section 14 (1) where a decree is passed 
against any debtor in a suit instituted on 
or after 16th January, 1975, the Court 
shall allow only such costs..>.” “Sec- 
tion 14 (2). Nothing in sub-section 
(1) shall apply to any suit instituted on 
or after 16th January, 1975 and before 
the date of publication of this Ordinance 
in the Tamil Nadu Gazette in respect of 
a claim which would be barred by limita- 
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tion before the date of such publication". 
I should like to refer section 18 of Act 
IV of 1938 as amended by Act VIII of 
1973 in ihis connection. ' 


Section 15.—In this section the words 
"within six months from the date of 
publication of'this Ordinance in the 
/Tamil Nadu Government Gazette" may 
be deleted. Otherwise the Ordinance 
itself will become repealed in effect at 
the, end of six months and the debtors 
will be deprived of their permanent re- 
liefs provided under this Ordinance. 
According to Santhanam Ammal v. 
Srinivasa Iyengar’, section 15 of Act 
XXXVIII of 1972 prescribes a period 
of limitation of six months for amend- 
ment application, to be filed not only bv 
the decree-hoiler but also by the judg- 
ment-debtor ior scaling down the debts 
and after the said period the debtors are 
without any remedy to invoke the benefit 
of the Act XXX cf 1972 for amendment 
of decrees. It may, be. noted that the 
wordings of section 15 of the Ordinance 
V of 1978 are exactly similar to those 
of section 15 of the Act XXXVIII of 
1972 and so the decision in Sanihanam 
Ammal’s case, would apply with all 
force to section 15 of Ordinance V of 
1978 also and the result would be that 
section 15 of Ordinance V of 1978 is 
liable to be made obsolete at the expiry 
of six months from the.date of publica- 
tion of this Ordinance. I submit that, 
as it is a permanent relief giving Ordi- 
nance, asking the ‘debtors to work out 
their remedies within a short period ‘of 
six months may not be in line with the 
purpose and spirit of the Act and so 
the limitation period may be deleted 
from section 15. Further even if a 
debtor omits to claim the benefit in a 
decree passed after the publication of the 
Ordinance, the debtor should be given a 
right to have the decree amendéd for the 
scaled down amount. I suggest the in- 
sertion of a sub-section in section 15 of 
this Ordinance as follows in line with 
section 15 (2) of Act XXXVIIT of 
1972: 


“Section 15 (2).—The provisions of 


sub-section (1) shall also. apply to cases. 
—_—___—<—<$<—<—— 
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where, after the publicatiofl of this Ordi- 
nance, a Court has passed a decrge for 
the repayment of a debt payable 'at such 
publication.” 


Section 18.—This ‘section speaks of 
sales of movable property held on or 
after the date of publication of this 
Ordinance. For the reasons given in 
the next para. under section 19, this sec- 
tion may be amended as follows: 
"Where in execution of any decree, any 
movable property of any debtor has been 
sold on or after.16th January, 1975 and 
before the date of publication of this 
Ordinance. ..... 


Section 19.—'The section runs “where 
in execution of any decree any immova- 
ble property in which a debtor entitled 
to the benefits of this Ordinance had an 
interest has been sold or foreclosed on 
or after the date of publication of this 
Ordinance in the Tamil Nadu Govern- 
ment Gazette and the sale has not been 
confirmed or ninety days have not elapsed 
from the confirmation of sale or from 


the foreclosure at such date of publica- 


HOB. eias The first part of the 
section seems to be inconsistent with the 
second part in view of the ‘fact that if 
the sale itself 1s to be held after the 
publication ,of the Ordinance there will 
be no question- of the sale not having 
been confirmed or ninety days not having 
elapsed from the confirmation of 
sale or from the foreclosure at such 
date of publication. Further the sales 
held on or after the publication of the 
Ordinance cannot be set aside at all as 
a judgment-debtor can invoke section 16 
for stay of execution. Further the 
time limit of six months from the publi- 
cation date implies that the section can- 
not be invoked in respect of sale held 
after six months of publication. In 
similar circumstances, the Madras High 
Court, in Bangaru Chettiar v. San 
Basha Saheb? has held that section 23-C - 
of Act IV of 1938 as amended by Act 
VIII of 1973 cannot be made applicable 
to sales held after the publication of the 
Act and reliance was placed on the 2nd 


_ 
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2. (1976) T.L.N.J. 264 : (1976).2 M.L.J. 171: 
89 L.W, 510: A.L.R. 1977 Mad. 1 (F. B). 
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part of the sÉction. It is to be noted 
that jhe second part of section 23-C 
of Act IV of 1938 as amended by Act 
VIII of 1973 is in pari materia with the 
second part of section 19 of this Ordi- 
nance V of 1978. Therefore, section 19 
itself will become meaningless if it is to 
be maintained that the sale has to be 
held on or after the publication of the 
Ordinance. Therefore, the section may 
be amended as follows: “Section 19. 
Where in execution oof any 
decree. any immovable property 
in which “a debtor entitled to the 
benefits of this Ordinance had an 
interest has been sold or foreclosed on 
or after 16th January, 1975 and before 
the date of „Publication of this Ordi- 


| Section 23.—It reads.as follows: “(1) 
An appeal shall lie from any of the 
following orders passed by a Court under 
this Ordinance, as if such order related 
to the execution, discharge or satisfaction 
of a decree within the meaning of section 
47 of the Code of Civil Procedure, 1908 
(Central Act V of 1908)". Now the 
Civil Procedure Code has been amended 
by the Amendment Act CIV of 1976 and 
now an appeal will not lie against an 
order made under section 47, Civil Pro- 
cedure Code and the decision in Jaya- 
lakshmi Ammal v. Eanathe Gounder’ 





3. (1978) T.L.N.J. 220. 
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also has laid down that no appeal lies 
now. Therefore the section may be 
amended so as to provide an appeal 
against an order made in stay applica- 
tion by inserting section 23 (1) (f) as 
follows: 


“Section 23 ( 1): A civil ere 
appeal shall lie from any of the follow- 
ing orders passed by a Court under this 
Ordinance. | 


Section 23 (1) (f).—An order under 
section 16 staying or refusing to stay 
the execution of the decree. 


This Ordinance does not state as to what 
should happen in case of a debt payable 
by both debtor and non-debtor jointly 
and severally. It is not clear whether 
the creditor can recover the debt as 
scaled down from the debtor or the en- 
tire debt unscaled down from the non- 
debtor. Section 12 deals with the debt 
of joint Hindu family alone and not the : 
debts payable by any two or: more joint- 
promisors. Therefore, a provision may 
be made to cover a joint debt. 
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A MAJOR ANOMALY IN THE 
TAMIL NADU DEBT RELIEF 
ORDINANCE (V OF 1978) 


By 


T. K. LAKSHMIKUMAR, B.SC., B.L., 
Advocate, Kallakurichi. 


The Governor of Tamil Nadu has pro- 


mulgated the Tamil Nadu Debt Relief” 


Ordinance (1978) which has been pub- 
lished in the Tamil Nadu Government 
Gazette, Extraordinary, Part IV, sec- 
tion 2 on 14th July, 1978. It provides 
for substantial benefits for certain in- 
debted persons in the State of Tamil 
Nadu. etk 


The Ordinance provides 'for setting aside 
sales of immovable property in certain 
cases. The enabling provision is contain- 
ed in section 19 of the Ordinance. This 
provision is presumably included in the 
Ordinance on the analogous provisions 
embodied in the Madras Act IV of 1938 
as amended periodically. But there is 
a major anomaly ‘in section 19 of the 
recent Ordinance. 


In the first clause of section 19, the 
provisions are in respect of an exect- 
tion in which immovable property “has 
been sold or foreclosed on or after the 
date of publication”. This means that 
section 19 applies to only sales held after 
14th July, 1978. However, the second 
* clausé of the section provides that the 
sale should not have been confirmed or 
in the event of a confirmed sale 90 days 
should not have elapsed since the date 
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of confirmation on such date of publi- 
cation. This second clause will® only 
mean cases in which there had been a 
sale or confirmation prior to the date of 
publication namely 14th July, 1978. 
Therefore, the two clauses cannot be read 
or reconciled together. The anomaly 
has arisen on account of the use of the 
word “after” instead of the word ‘before’ 
as had been mentioned in the earlier 
enactments. 


Further, there is no need to provide for 
any setting aside the sales held on or 
after 14th July, 1978 because from that 
date the provisions of the Ordinance 
come into effect and the debtor is entitled 
to invoke the other beneficial provisions 
of the Ordinance such as stay, scaling 
down, etc. | 


There is a likelihood that persons who 
wished to avail of this provision relating 
to the setting aside of sales are not able 
to do so because their applications under 
section 19 may be dismissed in limine, on 
account of the word “after” occurring 
in the first clause of the section. It is, 
therefore, imperative and necessary that 
an amending Ordinance should be issu- 
ed by the Government to set at rest the 
anomaly and to give real benefit to tne 
indebted persons as intended. by the 
Government. It wil not be out of 
place to point out that such a substitu- 
tion of the word "before" for the word 
"after" may be made in section 14 of the 
Ordinance also. 


e 
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LAW'S DEIAYS AND SPECIAL 
COURTS 

By l å po 

Dr. Josep MiNATTUR, Barrister-at-Law, 


The proposal to set up a Special Court 
to try the former Prime Minister reminds 
one of the Special Courts envisaged in the 
Rowlatt Act of 1919. The history of 
the Act formally known. as the Anar- 
chical| and Revolutionary Crimes Act 
may be of some interest. «^ `` : 


There were revolutionary movements 
in Bengal for quite a long time before 
the First World War; in other parts 
of India also the activities of revolu- 
tionaries were a- source of constant 
anxiety to the Government of' India 
during the war.. A committee was 
therefore appointed, at the end ‘of 1917, 
with Justice Rowlatt; a Judge of the 
King’s Bench Division in the United 


Kingdom, as chairman to investigate: 


the extent of the revolutionary . acti- 


vities and to recommend legislation to. 


deal with them. Their report gave a full 
account of the subversive activities in 
the country. It left no doubt about the 
widespread character of the movement 
and about the difficulties of obtaining 
conviction of the accused persons under 
the ordinary law, owing to intimidation 
of witnesses and juries. The 
measures suggested in the report were 
the trialofcases of revolutionary crime 


by three Judges without juries and the: 
govern-' 


conferring upon provincial 
ments of power to intern persons con- 
cerned in subversive movements. 


One of the bills introduced to give 
effect to the recommendations of the 
committee was passed, but was never 
used, mainly because of the unrest 
it caused in the country. The Act, 
which came to be known after the chair- 
man of the Sedition Committee, was pass- 
ed to counteract ‘“anarchical and 
revolutionary crime". This phrase in 
the Act was interpreted to mean “con- 
spiracies, propaganda and agitations with 
the object of overthrowing the govern- 
ment,upsetting established order and inter- 
fering with the administration of the laws.” 


What is of special interest to us at the 
moment is part I of the Act which sought 


jJ-8 


PER MADRAS LAW JOURNAL 


main: 


56 


to set up Special Gourts with a view to 
conducting speedy trials of persons 
accused of certain crimes specified in 
a schedule to this Act. . . 


It was provided under this part that in 
any province in which the Government 
of India had notified the need for speedy 
trials owing to the prevalence of anarchi- 
cal. and revolutionary offences, if the 
provincial government had evidence that 
any person had committed any offence 
listed in the schedule and thought that 
such person should be given a special 
trial; they could lay before the Chief 
justice of the High Court a. written 
statement of their accusation with full 
details. A copy of the statement was 
required to be given’ to the accused. 
The Chief Justice would then nominate 
three High Court Judges to try the 
accused. The usual delay caused by pre- 
liminary inquiry before a Magistrate was 
thus sought to be avoided. "There. was 
to be no jury, for it was thought that 
juries were liable to be terrorised and 
were not impartial ànd reliable in the 
circumstances. There wás to be no 
appeal to a higher Court for the special 
tribunal consisted of three High Court 
Judges. The trial could. be conducted 
in accordance with the ordinary criminal 
procedure, except for certain changes 
made by the Act. It provided that if a 
person killed or otherwise prevented 
a witness from giving evidence, the 
statement of such a witness previously 
taken; down before a` Magistrate or 
before the Court itself could be given 
as evidence. "The Court could prohibit 
or restrict the publication of its proceed- 
ings. The accused could, if he so desired, 
give evidence himself and if he did, 
he was liable to | cross-examination. 
When a charge was framed the accused 
was entitled to ask for an adjournment 
of the trial upto fourteen days. The 
Court was not bound to adjourn any 
trial for any purpose, subject to the 
above provision, unless such adjournment 
was, in its opinion, necessary in the 
interests of justice. All these procedural 
arrangements were intended to meet 
the difficulties arising from the terrorising 
of jurors and witnesses, the delays of 
the ordinary procedure and the problem 
of procuring reliable evidence. 


40 


4 THR MADRAS LAW JOU RNAL 


Whatever be one’s view on Justice Row- 
latt’s recommendations, it' is perhaps 
his fair-mindedness that is in evidence 
in his suggesting a three-Judge. bench 
rather than a single Judge. It would 
be generally conceded that three heads 
are fairer than one, wig or no wig. He 
was, however, in error in not providing 
for appeal. It is not the position of the 
Judge in the judicial hierarchy that makes 
appeal an essential part of litigation. 
What is sought to be achieved by appeal 
1s reconsideration of the. points at issue 
by a different body of persons. It is 
gratifying to note that the recent pro- 
posals regarding the setting up of a 
Special Court do contemplate appeal to 
the Supreme Court. If and when any 
Special Court or tribunal is set up, it is 
essential to provide for (i) a three or 
five-member bench at first instance and 
. (€) one appeal (and not more) to a body 
consisting of no less than the same number 
of Judges as at first instance. ; 


Incidentally, the need felt to consti- 
tute a Special Court for speedy disposal 
of cases testifies to the fact that the 
procedure laid down in ‘the recently 
enacted Code of Criminal Procedure 
does not fulfil the expectations of the 
citizen who is eager to be relieved of 


the heavy burden of the trial às quickly 


as possible, nor of the State which desires 
to dispense justice expéditiously.. A fur- 
ther look at the -Code with a view to 
speeding -up proceedings is called for. 
A cue or two even from the heartily 
resented Rowlatt Act may come in handy, 
as, for instance, the provision regarding 
adjournments. There is a Sanskrit verse 
to the effect that even from the udder 
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of a milch cow, a mosquitaswill suck only 
blood and not milk. We incline’ to. 
emulate the repressive measures -iffdulged 
in by colonial administrators, but may 
not care to adopt means which will be 
effective in ushering in ‘“‘justice, social, 
economic and political? which they 
have in a fair measure in their countries. 


It is not too late to introduce amend- 
ments to-the Code of Criminal Proce- 
dure, 1973, with a-view to: speeding up 
criminal trials.. -If' such amendments 
which would be of general application 
are quickly made, .there would be 
no need to set up Special Courts 
or to frame special procedural rules 
for -them. If: general laws,. sub- 
stantive as well as procedural, are 
applied to a citizen, howsoever high 
or low, there will be no complaints of 
discrimination or vindictiveness. - 

What is perhaps of urgent importance is 
the reform of our procedural laws. We. 
should. not hesitate.to travel beyond the 
confines of the common law system, 
if it is found that the adoption of certain 
salutary features of procedure .from .a 
different legal system is desirable .for 
speedier and fairer administration of 
criminal justice. It is not right .to: 
assume that common law lawyers them-. 
selves. are entirely happy with the proce-: 
dure in their system. Professor: Glan- 
ville Williams, for instance, writes that 
the administration of criminal justice 
in England is 'fnot perfect? and that 
"we can  profitably copy from other 
countries on a few points or. even invent 
improvements of our own". (The Proof. 


of Guilt, p. 2.). : 
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The Madras: High Court has recently 
held in the abovementioned case that 
an order of'eviction çan þe passed under 
section 14 (1) (a) or section 14 (1) (b) 
of The Tamil Nadu Lease. and Rent 
Control Act, 1960 only if the landlord 
had already given an undertaking. under 
section 14 (2) (a) or under section 14 (2) 
(b) before the Controller or Appellate or 
Revisional authority who for the first 
time orders eviction. The , High Court 
has emphatically held that the undertak- 
ing contemplated under section 14 (2) 
(a) or section 14 (2) (5) is a condition 
precedent for an order being passed under 
section 14 (1) (a) or under section 14 
(1) (6). An undertaking cannot be given 
at the appellate or revisional stage by 
the landlord after . eviction being 
ordered. EE 3 

It will be. profitable in this context to 
read section 14 (1), section 14 (2) and 
section 14 (3) reproduced below: 


14. Recovery of possession by ^ landlord 
for repairs or for  reconstruction—(1) 
Notwithstanding anything contained in 
this Act but subject to the provisions 
of sections 12 and 13, on an application 
made by a landlord, the Controller 
shall, if he is satisfied— 


(a) that the building is bona fide required 
by the landlord for carrying out repairs 
which cannot be carried out without the. 
building being vacated or, 


(6) that the building is bona fide required 
by the landlord for the immediate pur- 
pose of demolishing it and such de- 
molition is to be made for the purpose of 
erecting a new building on the site 
of the building sought to be demolished, 
pass an order directing the tenant to 
deliver possession of the building to 
the landlord before a specified date. ' 


B» No order directing the tenant to 
eliver possession of the building under 
this section shall be passed— 





*(1978) 2 M.L.J. 171: 91 L.W., 423. 
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(a) on the ground specified in clause (a) 
of sub-section (1) unless the landlord 
gives an: undertaking that the building 
shall; on completion of the -repairs, 
be offered to the tetant, who delivered 
possession in pursuance of an order 
under sub-section (1) for his re-occupation 
before the expiry of three months from 
the date of recovery of possession by 
the landlord, or before the expiry of 
such further period as the Controller 
may, for reasons to be, recorded in 
writing allow or 


(b on the ground specified in clause 
(b) of sub-section (1), unless the landlord 
gives an undertaking that the work of 
demolishing any material portion of the 
building shall be substantially commenced 
by him not later than one month and 
shall be completed before the expiry 
of three months from the date he recovers 
possession of the entire building or before 
the expiry of such further period as the 
Controller may, for reasons to be 
recorded in writing allow. 

(3) Nothing contained in this section 
shall entitle the landlord who has re- 
covered possession of the building for 
repairs to convert a residential building 
into a non-residential building or non- 
residential building into. a residential 
buildig unless such conversion is per- 
mitted by the' Controller at the time 
of passing an order under sub-section (1). 


A reading of section. 14 (2). and section 14 
(3) gives us the guidance whether such an 
undertaking as contemplated by the 
High Court as a condition precedent 
before delivery is ordered under section 
14 (1) is necessary. The words used 
in section 14 (3) are *'unless such conver- 
sion is permitted by the Controller at 
the time of passing an order under sub-section 
(1) (Italics supplied). It would have 
been more appropriate if it was stated 
14 (1) (b). The undertaking contem- 
plated to be given by the landlord as a 
condition precedent arises only under sec- 
tion 14 (3) and not under section 14 (2). 
The words “unless it is permitted by 
the Controller at the time of passing 
an order" is missing in section 14 (2). 


The nature of proceedings contem- 
plated under section 14 (2) isin the nature 
of execution proceedings under section 
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I8 of the Act. If the Court passes an 
order under section 14 (1) asking the 
tenant to deliver possession before a 
specified date and if he fails to do so 
the landlord has to execute the order by 
applying before the Controller,the execu- 
ting Court under section 14 (2). What sec- 
tion 14 (2) contemplates is an undertaking 
to be given by the landlord when he 
makes a delivery application before the 
Controller. Section 14 (2) is not in form of 
a Proviso to section 14 (1) but an inde- 
pendent limb. 


Let us take a hypothetical case when 
the landlord makes an application under 
section 14 (1) and also an application to 
convert the residential building into 
a non-residential one under section 14 (3). 
Should he in that case give his erst- 
while residential tenant whom he seeks 
to vacate an undertaking before the 
Court that he will re-deliver possession ? 
The Act nowhere contemplates that the 
tenant is entitled to call upon the land- 
lord to deliver to him the newly con- 
verted non-residential building. Where- 
ever there is a change in the nature of 
the building, residential one into a 
non-residential one and vice versa, the 
tenancy terminates. The Act gives the 
option to the landlord to convert residen- 


tial building into non-residential and vice. 


versa, and not such user by the tenant. In 
case of different user the landlord can 


. is fatal to his case leads 
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evict the tenant under séftion 10 (2) (b). 
What section 14 (2) seems tò contgmplate 
is that date of eviction order ‘may get 
altered from the first Court to second Court 
and then by High Court and in order to 
fix up the terminus a quo for the land- 
lord to put the tenant back: from . the 
date of the final order. Section 14 (2) 
gives the tenant certain rights namely 
asking the landlord to give an under- 
taking to the Controller who executes 
the final order passed under section 14 (1). 
lo say a landlord who. loses the case 
before the first Court can file an appli- 
cation before the appellate Court ‘or 
before the High Court before eviction 


is ordered and to deny the landlord ` 


who succeeded in: the first Court the 
benefit of eviction saying his failure 
to prefer application under section 14 (2) 
us to 'strain 
section 14 (2) to the breaking point. ` 


If section 14 (2) were to be interpreted 


in any other way it will cause the land- 


lords undue hardship. Further no vio- 
lence is caused in interpreting section 16 
(1) or section 33 (3) (b). For the land- 
lord to commence dé novo proceedings 
as suggested by the High Court by fúl- 
filling the conditions of section 14 (2) 
willlead to delayed justice. . 


Ir] 


A NOTE 
TLED 


ARTICLE ENTI- 
‘DEPRIVATION  . OF 
PARENTHOOD: WHETHER 
AMOUNTS TO CRUELTY’ IN 
(1978) 2 M:L.J. (J.) pp. 28-30. 


By 


M. V. SANKARAN, M.L., Research 
Associate, The Indian Law Institute, 
New Delhi. 


May I point out that Kusum is mistaken 
in her notion that the Medical Termina- 
tion of Pregnancy Act, 1971, gives the 
pregnant wife the sole discretion whether 
to continue with ór get rid of her preg- 
nancy. While it is true tha! the termi- 
nation of pregnancy would be on the 
application of the wife and she need not 
consult her husband or obtain his con- 
sent, the Act actually confers the dis- 
cretion on the registered medical practi- 
tioner consulted by her whether to do 
so or not and that has to be in accord- 
ance with the- provisions of the Act (and 
rules made thereunder). A wife cannot 
demand that the registered medical prac- 
titioner terminate her pregnancy because 


she is of the opinion in good faith that ° 


her situation comes within the ambit of 
the statutory provisions. Even the 
clause relating to the failure of the con- 
traceptive device used by a married 
woman or her husband (which is a 
difficult claim to rebut) is still linked 
to the definition of “grave injury” to the 
mental health of the pregnant woman 
and which must be adjudged to be so 
by the registered medical practitioner. 
And the opinion of such medical prac- 
{itioner (or two such practitioners where 
the pregnancy is sought to be termi- 
nated between twelve and twenty 
weeks) must be in good faith, that is, 
having exercised due care and caution on 
the matter. Besides in taking into ac- 
count the “actual or reasonably forsee- 
able" environment of the pregnant 
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woman to determine whether a risk ‘to 
the mental health of the woman is really 
involved, the medical practitioner may - 
have to consult the husband for infor 
mation. 


secondly, since the Act is intended. to 
liberalize the law relating to abortion 
beyond the sole circumstance of saving 
the life:of the pregnant woman as en- 
shrined in the earlier law in this respect 
and is also a statutory measure to pro- 
tect the medical practitioner if the ter- 
mination of pregnancy was done in ac- 
cordance with its provisions and, further- 
more, the provisions of the Act go to 
protect the interests of the pregnant 
woman as regards her life, physical and 
mental health besides the public inte- 
rest involved in termination of pregnancy 
on eugenic grounds, could a husband ever 
claim before a Court of law that what 
was done under the Act constitutes 
‘matrimonial crueltv’ as against him? 
Does he not have an interest in his wife’s 
lrfe, physical and mental health and the 
personal viability (free from grave ab- 
normalities) of the child to be born? 


It is one thing where the wife denies 
sexual access to her husband or insists 
on contraception because of her fear of 
pregnancy and thus deprives her husband 
of the parenthood to which he is entitled 
(though sterility of the wife, for instance, 


‘is no ground for a divorce as yet) so 


as to invite a charge of matrimonial 
cruelty by the husband and quite another 
thing for her to seek a legal abortion 
which is subject to medical discretion 
and under circumstances that the hus- 
band cannot coniplain of. Without 
doubt “matrimonial cruelty” is a broad 
term and very flexible, but it cannot 
comprise situation expressly justified by 
law. 
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A NOTE ON THE PANCHAYAT 
BOARD, ANAIKARA CHATRAM 
v. RAHMULLAH SAHEB, TAI- 
KAL*. 


By 
M. S. VENKATA RAMA AYYAR. 


The question that was raised in the above 
case was whether the respondent has 
got legal right to hold a weekly "fair" in 
R.S. No. 364 without a licence as re- 
quired under section 108 (2) of the 
Madras Panchayats Act, 1958. The. 
learned Judge has entirely devoted his 
attention to the-use of different words 
“Fair” and “Market” in sections 90 and. 
100 (1) in deciding the case. Accord- 
ing to the learned Judge since the. legis- 
lature has used two different words in 
the two different sections it cannot be said 
that the legislature used them in the same 
meaning. The learned Judge overlooked 
that the word “Fair” found in section 
90 is used entirely in connection with a 
place of worship or institution or any 
place which is used for holding fair or 
festivals or other like purposes.  Read- 
ing this definition it is significant that 
the word “fair” there is used in connec- 
tion with fair or festival or for other 


* 91 L.W. 436. 
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like purposes. Thereforé,in the instant 
case the festival “Fair” has nothing to do 
with a weekly market held in®R.S.. 
No. 364 in Thirumailadi without any 
connection with festival. It-is strictly 
a village shandy bringing together grow- 
ers or sellers. It is strictly a market 
place for buying or selling and has noth- 
ing to do with fair or festival (occa- 
sional). | 


Therefore it is difficult to hold that the 
weekly fair (what is called a Fair) is 
other than a market simply and strictly 
so called. 


The Tamil Dictionary, treats Fair as 
Market and therefore the weekly Fair 
so called is really a private market and 
requires a licence of the Panchayat. 
The use of a rule of construction of 
different language in a different  sec- 
tion to mean the same is not warranted. 
If there is any ambiguity evidence 
should be tken as to what happened in 
weekly fair in R.S. No. 364 of the 
village. There is no indication that the 
mind of the Judge was addressed to 
this aspect. 


In these circumstances further | light 
should have been called for in disposing 
the above case. 


Ut 
e ee 
E _—s 
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LURKING : ::SEX-DISCRIMINA-: 
TION !IN- HINDU. SUCCESSION. 
LAWS aa 000 0t s 7 3 


= i ~ 


By : a o i 2 NUR 
ProF, ‘J. Duncan '' M. DERRETT 
(London. id Yd | 


E Se ON , . E xw. ul 
Of course open sex-discrimination is 
rare, it operates under cover. Some- 
times lawyers and judges connive at it 
unawares. Sometimes Parliament has 
hoped to eliminate it, and failed. Here 
is a curious case. Things are not al- 
ways what they seem. , I am waiting for 
Madras, Kerala and Andhra Pradesh to 
follow Sarwan Singh v. Dhan Kaur’, a 
sensible decision from the Punjab, and 
to: decline to follow Purshottam Waman- 
Gabale v. Shripad Ramchandra’, which, 
understandable though it is, seems to be 
silly. The learned Justices (Apte and 
Sapre, JT.) warn their. readers not to 
‘corporate the „foreign concept of’ this 
and that, but I could rejoin that they 
have incorporated, something foreign to 
the statute., | 


The Hindu Succession Act, 1956,. sets 
out in the complicated and idiocyncratic 
Schedule, a list, nearly exhaustive, of, 
every kind of kindred who could concei-; 
vably be intestate, heirs ofa male. In 
Class II, Entry II, we find item (3) 
brother. and item (4) sister...” Every 
relative: figuring in each entry of Class 
IT must take simultaneously..and equally. 
So says section 11.of the. same statute. 
What ‘happens:,when a brother of the. 
fuilblood competes with a:brother or 
sister of the (consanguine). half-blood? 
Prima facie they would take together, 
but practically : no legal system in the 
world allows this. The laws of descent 
and ‘distribution from Greenland to 
Tasmania distinguish between ‘full and 
half-blood. The letter is postponed to 
the former, though how..far and upon 
what principles is not, uniformly decided. 
Uterine half-blood are very. rarely dis- 
tingyished from consanguine half-blood : 
LL ae 


t. (1966) 68 Punj. 
P, and H.323 . Kar 
9. A.I.RA1976 Bom. ' 375. P 


J—10 


LR. -609 ; ALR. 1971 
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this distinction belongs- to- archaic: sys-. 


tems. 


What, says the Hindu law on this point? 
We have section’ 18, which reads : “Full. 
blood preferred to half-blood: Heirs. 
related to'an intestate. by full-blood shall’ 
be preferred, to heirs related by half- 
blood, if the nature of the relationship. 
is the same in every other respect.” 
This means to say that if the deceased is 
survived by ‘a mothers  brother’s 
daughter of the full-blood and a father’s 
sisters son of the half-blood they 
r compete as cognates under 
section 8, clause (¢@) of the Act, and, 
because the nature of the relationship is 
not the same in every respect other than 
the quality .of. the immediate blood tie, 
the former (being of the full blood) will 
not exclude the latter, and they will take 
equally. Why not? There is no basis 
for supposing that they were unequally; 
dear to the deceased, or unequally meri- 
torious; and indeed if they had been 
he should have left a valid will to choose 
between them. Now this situation has 
nothing .to do ,with the: gender of the 
claimant. There is, however, a distinc. 
tion between .the links: between the .clai- 
mant, in each case, and the propositus. 
The remoter blood-tie is different. No 
one can say that a cognate related 
through the mother is similarly related 
with 'a cognate related through the 
father. ‘The word ‘relationship’ is fixed 
in ‘its meaning by the word ‘related’ in 
the: main clause of the sentence. It 
means related by legitimate kinship: see 
section 3 (1) (7) with the proviso, which 
does not concern us here. ` The word 


does not refer to any other kind of 
.'relationship'. 


It will be argued that a 
mother's brother is differently related to 
the propositus from his father's brother 
and therefore a ‘mothér’s brother's son is 
differently related from a father's bro- 
ther's son, and. on the same principle a 
father’s father's son's daughter's son 1s 


differently related to the propositus from 


his father's father's son's son's: son. 
This séems quite clear. Parliament it- 
self has however laid down some curious- 


ly discrepant guidelines. — All agnates 
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will:exclude-amy cognatei ‘Thus. FFSSS 
will exclude both FFSDS and FFDSS.: 
But as between FFSDS and FFDSS 
there ‘is ‘equality ‘They share equally’ as’ 
cognates. ~The old distitiétions that ob^ 
tained before 1956 have been abolished.’ 
Therefore I .sübinit that ifthalf-blood’ 
figures” and ‘section 18 is'called into play 
the ‘nature’ of the' relationship’ « ids ‘be 


i. m H Aen eg Wr S 1 
E LE NIA Mu T 
à l 2UU FEMA oe 

ME Pose ie a 

a. aa ake po Ex Be "HA | 

E Fs ` : Ws ip DINE 
Ure FFSID: : FFSIS "TP 
y tt “| D |^ "45 


ude LE i "d^ d 


| vFFBIDS: FFS1SS FFSISD: 


* . 
hoe Wry a fs 


($a MC "x 


which’ takes ati ' extreme" case, _ just to 
illusttate^ the | point, F FS1SS° ‘and’ 
FFSISD and -FFS2SS*are all "aghates 
and' would: takë together if it were not’ 
for ‘section’ 18: -"Pheir relationship ' is 
the samie in’ every. “other” respect‘ but that 
éf the ‘half-blodd, and therefore FFSISS 
atid FFS1SD -` will ‘exclude - FFS2SS. 
Let us‘‘suppose now that: these ágnates 
are. ndt present; and only the cógnates 
compete ‘with: ‘each other: - "Exactly : ‘the 
Same ‘must be’ said’ of them: 'the relation- 
ship'is the’ sane; and? therefore the full- 
lood excludes- the Half-blood -" n SIDS 
will exclude’ FFS2DS: ° ROME 


in an Singh Ya Dhan, Kaw. the 
competition!., was: ‘between, mofe closely 
related: 'persons; . A full sister. of ‘the 
deceased;,competed ; with a brother- - and 
sister: of : the -half- blood... - Should she ` 
exclude them; or, would’ they take equally 
with ‘her? . According , to « traditional 
Hindu {notions she, oad hardly -figure 
at:all, 'but. neither.'should collaterals’ by 
the. half-blood- share equally, : with. those 
‘of the full blood:* “Che Court,- Aen 
“section ' 18'. as ' we. have - just. read : 

reflected to the following effect:in s 
TI of- Class XT we. find: brother. and. sister 
sharing; théy::would:.do,'so-jin_ this. case, 
also but ‘for ‘section 18;.section 18-places 
half-blood- after .full-blood if -the rela- 
on s^ otherwise" the: 'same; and since 


fe cnt ‘a "a T t 





a 


3. -(1966) 68 Punj.L.R..609 ALR. 1974 
P. and H. 323. 
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thé Same! wherever’ the “femalé. cones in^ 
thefamily: tree; | Thús where, lialfzblood- 
occurs in the competition, I submit; cog-: 
nates of equal degree are subject to the 
rule that full-blood does exclude, half“ 
blood.:-;There is no. distinction between; 
a female claimant and a male claimant, 

other things being equal. In the follow- 
ing diagrami" Irc "x x oco eo 


ij gh 1 E a nae “gra! ; AM. 
` 


'FF=FM2 ` | ; 
(fta io ý : — LACE eaka’ 
volup | B wh wn ee up wa T7: 
p I 2 a “my , - 
“RESID! icc Mu 

pt 1 | 
i X s à dur UP pL i’, 
| FFS2DS OFFSHSC 66 pe 
ddp : Ne oe a (T FM erc pue ZI T. bis 

1 x ` - a (65 E - n 

brothers . ‘and ''sistérs/^ die ' “identically 


related to thé deceased, the rule: operates.” . 


The’ ‘result was“ that” ‘the full 'sistet' 
excluded the ‘brother anid: “sister: of^ the: 
half-blood: ` There was Qo- ‘question of-the- 
gender, of the claimant ‘operating” (though ' 
thé ‘counsel’ fòr the: Half- blóod-: - hoped: 
that‘it' might ‘Have dónéy; and no^ desire! 
figured to compensate women -for- céntu-: 
ries of. uriequal. treatment pi, ^: 2 
In Purshottam :W' aman 'Gabaless. Shria 
pad Jamchandra*, ‘an: advocate Of. great. 
ingenuity put theé'cáse! quite: differently: 
A: brother öf - thé half-blood: was com-’ 
peting ‘with: the sister'of: the' full-blood; 
so that Sarwan Singh s ‘case® was exactly: 
in point, ae he friust Pa the Court 
at it: | He suc- 
cseded 


“a Hindu malé whose - sca ad 


equally to hir with 'his/brother ?*. Does 
a sister come" and" ‘tie’ ‘a. thréad::on Jis 
wrist? ' Does ‘stie carry. him home to:his 
parents in-law after ‘the delivery of his 
child? ` ' Does ‘she''take an ‘interest: in’ his 
sons’ "and daughters” ‘marriages’ and even 
arrange "thém?/^ Which: sister) is so close 
to 4 man’ that« she Works her. fingers ‘to 
the! bone ‘collecting. his ‘dowry. and :miarri- 
age expenses, anid visits::his home:to «see 
that his ‘in-laws ‘ate ‘notvill- treating. him? 
Does a man‘ swing his sistet'$. childreit 
oñ thé swing with equal enthusiasm with 
4 ALR. 1976 Bom. 375. SO, 
5. (1966) 68 Pun. iL .R..609.; ALR, "1977 
P. and H. 323. , i E 


H) 
his brother’s claldren, and, does he. carry. 
sweets and. toys equally to his brothers’ 
and his sisters’ children? ., If.so he is an 
unusual Hindu; and Paru.ament., must 
have taken. Indian conditions.. into 
account.” , He submitted, that the relation- 
ship of a sister is not the, same as the 
relationship of a brother. One might 
have thought that on his reasoning the 
sister should have taken all, but that was 
not his object! He was appearing for 
the brother! The learned Justices, "who 
were impressed by this argument, dis- 
tinguished sisters" from ‘brothers,’ and 
forgot that Parliament put sisters and 
brothers upon equal terms in Entries LI, 
IV, VIL and IX of Class IL, not-to 
mention the point I made above about 
cognates, mE "T RS 
Now most of the backward classes and 
perhaps all untouchables have a different 
approach to marriage, and the dowry 
system, which is a curse elsewhere, either 
does not figure, or operates in reverse. 
In fact bride prices have to be paid, and 
ih some areas widows fetch a larger 
brideprice than virgins because the latter 
(aged 8-15) are not much use for some 
years. Apart from this, séntiments vary 
tremendously. Kerala and Assani could 
easily produce examples of ‘sisters’ hav- 
ing no sort of preference in men’s ‘minds 
over brothers. In many such communi- 
ties sisters already have certain privi- 
leges, and the drain they constitute on 
the family does not need to be increased 
by this kind of' sentimental priority— 
particularly if it is to operate, not to 
give sisters an inheritance but to force 
them to share with -half-blood! 


jan 
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Meanwhile, „sentiment apart, and the 
differences. between _ castes and. tribes 
quite apart, everyone knows that half- 
blood are very diiterent from full-blood., 
Whatever the link between the claimant 
and .the propositus, a, collateral by the 
half-blood is a focus for envy and spite. 
Families are indeed happy in which the 
step-mother is not suspected of davour- 
ing unfairly her own issue over her co- 
wife's, or predecessor’s issue. Stories 
along these. lines are commonplace in 
India, but I know of. such a case in rela- 
tions by marriage in my own family, It 
is human nature. The relationship to 
which Parliament alludes.in section 18 is 
not the sentimental, or even financial prio- 
rity of a.full sister over:a full brother, 
or. of àny.sister over any brother, but the 

blood- tesi sr oou vos i 


If the error made in Purshottam s case? 

were to be perpetuated we could have 
some strange developments, In the dia- 
gram above we should find that FFS1SD 
would share equally with FFSZDS and 
FFS2SS because old men like little girls 
better than they like little boys! Where 
would it allend? Parliament made many 
breaches with the past. The remaining 
rather absurd distinctions we find in the 
Schedule will eventually be abolished too. 
On the other hand the distinction be: 
tween half-blood and whole blood in the 
first and second generations at any rate 
makes perfectly good sense. Perhaps 
in the other generations it makes little 
sense. . But-that is a-problem for another 
day. Meanwhile we must feel sorry for 
Bombay in succumbing to an enterpri- 
sing advocate. "s 


! 
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ADMISSIBILITY OF UNREGIS- 
TERED PARTITION. DEED... 


By wel Sondee oN 


G.. RAM URTET -B.SC., B.L., Advocate 
eia a 


The decision of the. Madras High Court 
in Boaraswama v... Rajakannw!, following 
the decision of the. Madras High „Court 
in C. S. Kwmaraswami Goundar v. 
Aravagi. Gowundar?, holding that an un- 
registered partition deed is admissible to 
prove (1) division in.status, (2) pos- 
session taken thereunder.and (3) factum 
of partition requires reconsideration by 
a Full Bench of the High Court since 
they.. run counter .to the decision of 
Varadarajan, J., in Thirwmathi Maria 
Arokkia Ammal v. S. Singarayar Pilla? 
' and of the Supreme Court i in S'iroman v. 
i emkumar*. 


Secüon 17 (1) (b) of the TN 
Act is specific that any non-testamentary 
instrument which purports or operates to 
create, declare limit or extinguish, whe- 
ther in present or in future, any right, 
title, interest, whether vested or contin- 
gent, of value of Rs. 100 and upwards 
to or over immovable property is to be 
registered. 


Varadarajan, J., has held in TAirumath: 
Maria Arokkia Ammal v. Singarayar 
Pilas, that the unregistered partition 
deed is inadmissible in evidence to form 
basis of a title to the property allotted 
thereunder and a suit based on the same 
on title for possession is not maintain- 
able and only a sutt for partition will lie. 
The Madras High Court has, in fact, 
been taking a consistent view that the 
said document is inadmissible to prove 
actual partition and title passing through 





1, (1977) T.L.N.J. 338. 
2. (1974) 1 M.L.J. 413. 
3. (1977) 1 M.L.J. 42, 
4. (1969) 1 S.C.J. 152: 


2299) (1968) 3 S.C,R, 639: 
A.LR, 1968 S.C. 1299, 
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the same, but is admissible to. prove. divi- 
Sion in staius orily. But if it evgdences 
any oral partition already entered into, 
then it does not requrre registration 
(Kamayya v. Achamma; Pancnapagesa. 
v. Katyanasundaram <Ayyar®; Radha- 
krishnayya v. Sarasamma'; Velusamt v.. 
Velusamt Konar®; Pappu Raja v v. E en~ 
POTASU) ae 


But where there is no prior partition and 
where a deed of partition sets up the 
actual division, delivery of specific 1tems 
to specific individuals, their obtaining 
possession under that deed but is not 
registered, can it be admissible to prove 
“possession” “character ‘and nature of 
possession” and “factum of possession" 
as held by the Judges in Boaraswam's 
caseo ? 


“Partition” is not defined in either 
the Registration Act or in the Partition 
Act; not even in the General Clauses Act. 
In Ragavachari's Hindu Law (Sth Edn.) 
at page 374 it is defined as “comprising 
boih division of title and division of 
property." There can be a division in 
status without division in property K. 
Eswarasingh v. K, Mahadeva Singh". 
Thus partition is one legal proposition 
while division in status is a different one 
altogether. But when a deed combines 
both an actual division by metes and 
bounds and also separation in status, it 
is inadmissible for want of registration. 
Ramayya v. Achamma’. 


The Judges in Boaraswami’s case? have 
used the word "factum of partition" and 





5. (1944) 2 M.L.J. 164 : A.J.R. 1944 Mad. 
550 (F.B.). 
6. A.LR. 1957 Mad, 472, 


7. 68 L.W. 854: (1950) 2 M.L.J. 338: LL.R 
(1951) Mad. 607: A.I.R. 1951 Mad. 218. 

8. 74 L.W., 844: (1961) 2 M.L.]. 20°A.LR. 
1962 Mad. 153. 

9. (1976)89 L.W. 199. 

10, (1977) T.L.N.J. 338. 

Il, (1976) T.L.N.]. 469. 


e 
11); ` 


'haye held that Sn;unregistered. partition 
deed ig admissible to. prove'.‘sfactum: of 
partiuon^ though not the terms thereof, 
‘Lhe word "factum of partition" has not 
been detined under any Act. In the 
shorter Oxford Concise Dictionery it is 
defined as “a person's act or deed"; 

"anything stated or made certain", “a 
memorial or statement of facts". Thus 
“factum of partition’ “can only mean 
parittion certain, made by the common 
acts or deeds of men", ln other words 
there is no appreciable difference be- 
tween "factum of partition" and "parti- 
tion", — 
The Judges also state that partition in- 
volves 3 elements: (1) division im 
status; (2) division by metes and bounds; 
and (3) possession taken thereunder. 


They state that each one of the above 


elements can be separately effected orally 
and each will be a collateral purpose 
within the meaning of section 49 of 
Registration Act. ‘True. But suppose 
an instrument contains all these elements 
with parties themselves calling the docu- 
ment a deed of partition arrangement, can 
the Court dissect the document into the 
above three categories and admit or 
reject the document for each and every 
aspect separately? ‘This aspect has not 
been answered in the decision. 


So far as interpretation of documents 
is concerned, a document is to be read 
is concerned, document is to be read as 
a whole, Mangalam Pillai v. Appavoo™, 
The nomenclature given by the parties 
is not the criterion. The whole docu- 
ment is to be read together to find out 
what the parties intended. Puzhakkal 
Kuttappa v. C. Bhargavi"*; Bankel Sing 
v. Radha Bai. If a deed calls itself 
a partition deed, states that the parties 





12." (1976) 89 L.W. 272 :- (1976) 1 M.L.J. 


414. 
13. (1977) 1 M.L.J. 326. 
14 (1977) 90 L.W. R.C. 6 (S.C.). 
15. (1978) T.L.N.J. 426 (2). 
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dividé. the propertiés .on.jthat day; . take, 
separaté and. distinct properties for their 
Share and trace théir individual, title to 
the said document, then being a deed of 
completed partition, it is not admissible 
for any purpose whatsoever.  (Kadha- 
krishnayya’s case.) This is watered 
down by the Supreme Court in Siromant 
v. Hemkumar“ by stating that it can 
be used for the collateral purpose of 
proving division in status only if the 
members are of a coparcenary or dis- 
ruption of joint tenancy into one of 
tenancy in common. This is the maxi- 
mum extent to which the Supreme Cou 
was prepared to go. : 


o 


There is already a catena of decisions 
which state that once there is a parti- 
tion, there cannot be a second suit for 
partition. Because of the decision of ' 


“Varadarajan, J. in S$. Singarayar Pulat's 


case’, and Siromant v. Hemkumar?, on 
the one hand and the decisions in Boara- 
swami s case*?, on the other, an anomalous 
situation has arisen. As per the earlier 
judgments, as there is only a division in 
Status, a second suit for partition will 
lic and the remedy of a party is to 
sue for partition and as per the later 
judgment since the document proves 
division in status, taking possession there- . 
under and also factum of possession, 
no second suit will He for partition. It 
is almost tantamount to the earlier judg- 
ment accepting that the document is not 
the source of title while the later judg- 
ment almost accepting the same as a 
document of title, since what does divi- 
sion in status, factum of partition coupled 
with taking possession thereunder con- 
note except “partition simpliciter"? The 





16. (1950) 2 NLL.J. 338. 
17. (1969) 1 S.C.J. 152: A.LR. 1968 S.C. 


18. (1977) 1 M.L.J. 42. 
19. (1969) 1 S.C.J. 152: ALR, 1968 S.C. 


(1977) T.L.N.J. 338, 
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BOOK REVIBW 


1. COMMENTARIES ON SOCIETIES REGIS- 
‘TRATION ACT, 1860, WITH STATE AMEND- 
‘MENTS TO CENTRAL ACT [TOGETHER WITH 
‘STATES SOCIETIES REGISTRATION ACTS 
INCORPORATED] by R.L. Anand, Second 
Edition, 1978. (Published by Law 
Publishers, Allahabad). Price Rs. 30. 


"The Act concerned is nearly twelve deca- 
-des old. It is based on the English Lite- 
rary Scientific Institutions Act, .1854: 
“While the poets sang of society as ''di- 
vinely bestowed upon man" the cynic 
regards it as an odd conglomeration of 
human beings. There is, however, no 
denying the fact that societies exist all 
the world over for countless purposes ran- 
ging from literary, scientific and charita- 
‘ble societies to societies whose objective 
1S proselytism and propagation of religion, 
‘promotion ‘of sports, humanitarian acti- 
‘vities, recreational and research asso- 
ciations etc. Their number is legion. "The 
legal status of such societies, their mana- 
gement and working, supervision, pro- 
:perty, appointment and removal of 
office- bearers, legal proceedings by or 
against them, their constitution and dis- 
solution etc. have given rise to various 
problems. Registration of a Society under 
the instant Act clothes it with a status. 
‘The provisions of the Act deal with the 
several matters relating or -pertaining 
to them. A registered society becomes a 
legal éntity apart from its members with 
‘its own identity and personality. Its 
position is more like that of a joint stock 
company. It can sue and be sued. The 
principles governing the relations of 
members of joint stock companies would 
apply to the case. of a registered society 
including matters like the binding charac- 
ter of majority opinion, protection against 
‘unfairness .or oppression of the minority 
etc. Some decisions have held that a 
society registered under the Act is an, 
‘authority’ within the meaning of Art. 
12 of the Constitution of India (A, I.R. 
1969 Delhi 170). 


The instant book provides luċid commen- 
‘taries en the sections of the Act with due 
advertence to the crop of precedents grown 
‘over the interpretation of the provisions. 
AM States amendments and legislation 
have been taken into account. ‘he book - 
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would serve as a dependable guide to the 
id as well as the lay public.. 


II. Banxinc Law (LEADING INDIAN 
Cases) by M.S. Parthasarathy. 1978. 
Publishers : N. M. Tripathi Private Ltd.;, 

Bombay.) Price Rs. 60. 


"The term "banking" has borne different 


shades of meaning at different periods of 
history. It is no longer confined to mere 
acceptance for the purpose of: lending 
or investment of deposits of money from 
the public repayable on demand or other- 
wise and withdrawable by cheque, draft, 
Banks perform quite 
With 
expansion of trade and commerce, bank 
and corporate consumer relationship has 
assumed a' new dimension. The law 


' covering all facets cf banking is not found 


within the compass of any single piece of 
legislation. Broadly speaking, banking 
law would cover all those branches ‘of 
law as have a bearing on banking busi- 
ness like Contracts, Partnership Law, 
Company Law, Law relating to Negotia- 
ble Instruments, Insolvency Law, Limi- 
tation, Law relating to Transfer of Pro- 
-perty etc...Large chunks of such law 
emerge out of judicial decisions. They illu- 
mine the interstices and dark corners of 
Statutory provisions and afford practical 
guidance for applying such law to particu- 
lar fact-situations. They have been of 
considerable assistance to banks to frame 
their business policies and review such 
policies and procedures from time to 
A study of the essential case law 
relating to the different aspects of bank- 
ing is therefore both instructive and 
yaluable. 


In the taent book the author has selected 
150 cases covering a fairly wide range of 
banking operations for study. The 
methodology adopted is. impeccable. The 
book consits .of 8 sections. The first 
is devoted to deposit accounts; the second 
to cheques, drafts and bills; the third to 
Banker’s right of set-off; the fourth to 
Advances; the fifth to Guarantees; the 
sixth to Letters of Credit and Bank Gua- 
rantees and the seventh to Limitation 
The eighth section treats of miscellaneoug 
‘matters. There is also an Appendix. 
‘Each section ‘carries a short prefatory 
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note introducing the cases in that sec- 
tion. In dealing with the cases the core 
facts ot each case are stated and extracts 
from the judgments are also given to 
focus attention on the ratio decidendi. Brief 
comments on the decisions are also pro- 
vided. - 


The choice of decisions for study 1s happy 
and judicious. Their relevance to bank- 
ing operations has been the main cri- 
terion. 'The author has not hesitated in 
the course of comments to express his 
own views. For instance  apropos the 
‘Supreme Court decision in A.LR. 1967 
S.C. 1118, posing the question as to why 
there should be a difference between a 
post-dated cheque and one that is not, 
in regard to limitation, he observes “it 
is submitted that the majority view does 
not provide a satisfactory answer. One 
may feel that the forceful dissenting opinion 
of Bachawat, J., is preferable." The 
book is a real compendium of banking 
law as elucidated by judicial decisions 
and is a welcome addition to the litera- 
ture on banking. l 


II. Tur Law or Contracts by 
M. Krishnan Nair, Fourth Edition, 1978. 
(Publishers: Orient Longman Ltd., 
Madras-2.) Price Rs. 35. 


The instant book is a students’ text-book 
rather than a lawyer’s reference book. 
It covers the syllabus prescribed for the 
law students on Contracts dichotomised 
into General Contracts and Special Con- 


tracts. Being a légal text-book written, 


by an experienced law. teacher who can 
competently present the'law on the sub- 
ject in a lucid and analytical manner, 
it should be of great assistance to law stu- 
dents. 'Lhe glossary of Latin terms and 
legal maxims frequently used in expound- 
ing the law provided in the book. is 
a welcome feature. With several model 
questions given at the end for the bene- 
fit of students the book ‘should amply 
serve their needs and requirements. 
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IV. ABROGATION OF FORTY-SECOND AMEND- 
MENT: Dogs © OUR CONSTITUTION NEED 
A SECOND LOOK? by Paras Diwan. 1978. 
(Published by Sterling Publishers Pvt, 
Ltd., New Delhi). Price Rs. 40. 
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A Constitution is not frafned for all tim® 
A Constitution is not an anchor put only 
a rudder. It is an experiment as al 
life is an experiment. . A Constitution 
to be living must be growing. Amend- 
ments to the parent Constitution are 
inevitable. The Constitution of India 
has attracted attention for the frequency 
of the amendments to which it has been 
subjected as compared with far older 
Constitutions. Of all such amendments. 
the Forty-second Amendment has become 
the subject of bitter controversy and heavy 
criticism. It has been charged with 
*defacing and defiling" the Constitution, 
as eroding the rule of law and trampling 
on the civil. liberties, as crippling the 
jurisdiction and powers of High Courts. 
and as -inspired by oblique motives. 
Criticisms apart, the electorate itself 
has recorded an adverse verdict by return- 
ing to power -the Janata party which 
had pledged itself to the repeal of the 
‘Forty-second . Amendment, lock, stock: 
and barrel in case it was returned: to 
power, and make it impossible: for any 
future Government to put through any 
such or similar legislation. The Forty- 
fifth Amendment (renumbered as forty- 
fourth) is the sequel. This amendment 
has however recognised. the need- for 
retaining some of the things characterised. 
earlier as obnoxious, such as preventive: 
detention, emergency provision etc. While 
the Forty-fifth Amendment as introduced. 


-Jas been passed by the Lok-Sabha, the | 


-Rajya Sabha has rejected some of its. 
key-provisions including the one provi- 
‘ding for a referendum in regard to amend-. 
ing any of the basic features of the Cons- 
titution.- But that is a different story. 


In the instant book Dr. Paras Diwan has 
presented a study in depth of the Forty~ 
second Amendment. The book consists 
of four.parts. Part I -is Preliminary. 
Part IL concerns Fundamental Rights. 
and Duties. Part III- is devoted to 
Judiciary. Part IV deals with Emergency: 
and other provisions of the Constitution. 
The object of the study is to assess whe- 
ther the Forty-second Amendment should. 
"go in toto or whether any of its provisions 
could be retàined at least for the present; 
what provisions of the Constitution need. 
'a second: look and what new provisions 


should be inserted in the*Constitution to. 


enable the nation to achieve its objectives.. 
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‘The Appendix p the full text of the 
Constitution (Forty-second) Amendment 
Act, 1976. The author’s. submissions, 
and suggestions are set out in. Ch. XVIII. 
Among these are: (i).Articles 226 and 227 
should be restored to their original posi- 
tion; (Z) freezing the number of seats in 
Lok Sabhas and Assemblies should be 
done away with; (iii) Education should 
be retained. in the Concurrent List; 


(iv) the provision relating to the setting- 


up of administrative tribunals should not 
be abrogated but should be rationalised; 


(v) fundamental right to property must , 


be deleted; (vz) Article: 222 dealing with 
transfer of Judges should go; a constitu- 
tional provision must be made: that the 
seniormost Judge of the Supreme ‘Court 
and:the High Court will be the Chief 
Justices; -(viz) only Emergency arising out 
of war, external aggression or- financial 
crisis should be recognised etc. Dr. Diwan 
favours the appointment of  jurists 
as High Court Judges. He also -pleads 
that India should be described by the 
modest expression “Republic of India" 
without the need for any prefixes. It is 
possible to reach different conclusions on 
some of these matters. Whether one 


finds the author's conclusions acceptable - 


or not there is no denying that his study 
is thorough. 


Dr. Diwan is an ardent champion of 


civil liberties and a .firm believer in the. 


rule oflaw. During the Emergency period 
he had protested against their erosion. 
The present work shows a scholarly 
examination of the provisions of the 
Forty-second Amendment objectively and 
without any political bias. .The book is 
a valuable contribution on the subject. 





V. Law RELATING to Forcie Dis- 
POSSESSION by A. B. Gandhi. 1978. (Publi- 
shers: Swapna Publications, 15/2, Navji- 
van, Bombay-400 008.) Price Rs. 17. | 


In respect of forcible dispossession of 
immovable property recourse could be 
had to the civil Court for possession, 
injunction or appointment of receiver. 


Civilgeremedy, however, is relatively slow. 


and dilatory. The Criminal Procedure 
Code provides in sections 145 and 146 
and 147 for grant of speedy relief 
in such cases. To qualify for relief 
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the possession of the aggrieved party . 
should have been exclusive and resort 
to criminal Court must be made within 
two months of the dispossession. Under 
sections, 145 and .146 the dispossession 
should lead to a dispute likely to give rise 
to a breach ofthe peace. Under sections 147 
the dispute concerns rights of use of land 
or water which may occasion a breach 
of the peace. The nature of the proceed- 
ings under these sections, their scope etc., 
have given rise to conflicting views and 
there are a crop of decisions. In the pre- 
sent, book of 100 pages the author has 
explained the law under these sections in 
the light of relevant decisions. The book 
is divided into two parts, the first eluci- 


- dating. the Criminal Procedure Code 


provisions and the second providing a 
commentary on sections 6 of the Specific 
Relief Act, 1963. The book should prove 
useful to lawyers and laymen alike 





VI. GowsrITUTIONAL Law or Inpia by 
H.M.Seervai. Second Edition, 1976. 
Volume II. (Publishers: N.M. Tripathi 
Private Ltd., Bombay.) Price for Two 
Volumes Rs. 125: £ 13.80 : $ 30. 


In this Volume, Mr. Seervai considers; 
topics like Rights to Judicial Remedies 

Directive Principles of State Policy, the 
Union and the State Executive, the Union 
and the State Legislatures, Legislative 
power of the Union and the States, the 
Union and Judiciary, Elections, Amend- 
ments of the Constitution. As usual his 
treatment of important cases is clear and 
penetrative and his comments sober” albeit 
forth-right. He likes to keep to the strict 
lines of the law and is not attracted by 
highflown rhetoric. (vide his discussion at 
p. 1064). His comments on the view 
expressed in Dhillon’s case that Art. 248 
is an independent source of all the exclu- 
sive legislative powers of Parliament are 
closely reasoned and convincing. Apropos 
the scope and extent of Parliament’s 
power to amend the Constitution 
considered in Kesavananda Bharatha’s case 
and subjected to an even deeper analysis 
in the Election case, Smt. Indira Gandhi 
v. Raj Narain, the author’s observation 
that the latter case has added a new dimen- 
sion to the questions discussed and decided 
in the earlier case is quite apt and just, 


54 


A remarkable argument in the latter case- 


was that the power of amendment under. 
Art. 368is the very original power ofthe 
people which is unbroken- into the legis- 
lative, the. executivé and -the judicial, 
that the constituent power springs as the 
fountain-head partaking of sovereignty 
and distributes that power, that the consti- 
tuent power is in a sense a super-power 
and that in the exercise of such power 
Parliament could exercise judicial 
power and it had so acted by Article 
329-A, though it was at the same admitted 
that the constituent power is bound 
by the procedure laid.down in Art. 368 
for amending the Constitution. The 
Supreme Court did not accept the argu- 


ment. Mr.-Seervai’s critical examination - 


of the thesis and its'implications is highly 
instructive and luminous. 


The book: gives a correct perspective of 
the constitutional structure in its vari- 
ous parts and is a monument to the 
Author's mastery of Indian Constitutional 
law. 





VII. A STUDY or INDUSTRIAL Law, by 


Dr. G.M. Kothari, Third Edition 1978. 
(Publishers : N.M. Tripathi Private Ltd., 
Bombay). Price Rs. 60. 


Industrial relations and Industrial and: 


Labour laws play a key role in shaping 
a country’s economy. Industrial dis- 


putes, strikes and. lockouts if not properly . 


handled and éxpeditiously dealt with may 
produce serious repercussions. ..A whole 
crop of legislation dealing with different 
labour -problems and’ welfare has got 
into the statute book of which the Indus- 
trial Disputes Act is perhaps the most 
important. Courts have adopted in mat- 
ters relating to labour a liberal and realis- 


tic approach and over the years a dis- . 


tinctive labour jurisprudence has evolved. 
There is just now a new Industrial Dis- 
putes Bill before Parliament designed to 


meet the challenges and developments: 


of modern times. It is noteworthy. that 
a recent judgment of the Supreme Court 
in the Banglore Water Supply and Sewer- 
age case, 
a number of its earlier decisions, has given 
a wide meaning to the term ‘industry’ 

in the Industrial Disputes Act which 
would cover professions like law, medicine, 


accountancy; hospitals, clubs, educational - 
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institutions, research institutions; . chari- 
ties and even religious institutions. ' This 


shows how vast the areas of inda@strial 
relations are at the present time:and show- 
urgent is the need for. understanding indus-- 
trial jurisprudence in all its phases... 


The instant book consists of 4 parts. "Part 
I comprising Chapters 1 to.3 elucidates. 
the Foundations of Industrial Jurispru- 
dence. Part II deals with General Labour 
Laws in Chapters 5 to 9 covering the 
Industrial Disputes Act, 1947, Adjudi- 
cation of Industrial Disputes, Payment of 
Wages Act, 1936, Workmen's Compensa-- 
tion Act, 1923, Law Relating to Trade 
Unions and the Minimum Wages Act,1948.. 

Part III with Chapters 10 to 15 is devoted. 
to Labour Welfare Legislation, such. 
as the Factories Act, 1948, Employees’ 

State Insurance Act,. 1948, Employees’ 

Provident Fund and- Miscellaneous Provi- 
sions Act, 1952, Payment of Bonus .Act, 

1965, Payment of Gratuity Act, 1972, and. 
the Maternity Benefits Legislation. Part 
IV consisting of Chapters 16 to 18 deals 
with Miscellaneous Laws which cover 
the Industrial Employment (Standing: 
Orders) Act, 1946, Mining . ca 


. and sundry labour laws. 


The book is written. in an easy style not- 
withstanding the general abstruseness of 
the subjéct. .Relevant English and Indian 
decisions have been;duly considered. It 
is.gratifying that even the Bangalore Water-- 
Supply and Sewerage case has been noted. 
The book will be found useful to- 
students, business-men, business executives. 
trade unions and.lawyers , alike. It will ` 
also serve as. a take-off for deeper studies. 


in the field.. 


VIII. A Case Book on Company Law- 
by D.S. Chopra. First Edition 1978.  (Pub- 
lished by. S.C. Sarkar & Sons (Pvt.) Ltd... 
Calcutta and Bombay.) Price. Rs. 65.. 


Study of law through decided cases is. 
being increasingly favoured and case 
books on different branches of law are 
béing published. Judicial decisions have: 
made significant contribution to the evolu-- 
tion of statute Jaw. Judicial decisions 
are concerned with proved facts in parti-- 
cular:cases and are focussed on specific 
issues arising out of them. _They amplify 
the statutory provisions and often. esta- 
blish the law where the statute is silent. 
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They facilitate proper understanding of 
the statutory provisions and afford useful 
guidelires to companies in reviewing their 
business procedures. A Case Book on 
Company Law would serve a two-fold pur- 
pose : it supplements a text-book and to 
some extent it.substitutes for the law re- 
ports. The value of such a book depends 
on the cases chosen and the extracts taken 
from the judgments. 


The instant book has selected both English 
and Indian decisions. It consists of 3 
parts. Part I. covers the Formation of 
Company, Part II the Management and 
Part III the Dissolution of Company. 
The topics fallmg within their ambit are 
Companies , generally, their Formation, 
Promotion and Prospectus, Memberships 
Capital Structure, Profits and Dividends, 
Meetings, Directors, Auditors and Office- 
bearers, Official Liquidator, Protection 
of - Minorities, Compromises etc., Mis- 
management, Amalgamation, Inspection 
and Investigation, Offences, Prosecution, 
Winding up etc.. There is however no 
reference to winding up of foreign compa- 
nies operating in this country with 
branches: 


The selection of cases has been done care- 
full; The extracts from judgments are 
pointed and relevant. It would have 
been helpfulif the particular page and 
the particular Journal from which.a pass- 
age had been taken had also been men- 
tjoned. 'A minor blemish which could 
have been avoided with a little care is the 
misspelling found in bold types of. the 
names of eminent Judges: For instance 
Lord Sumner is given -as Lord Summer 
(p.3) ; Farwell as Farewell (p. 13) ; Ast- 
bury as Astubury (p.34) ;Halsbury as 
Malsbury (p.41) ; Stirling as String (p.98); 
Haldane as Hadlane (p:103) ;Simonds as 
Simongs (p.129) ; Jaganmohan | Reddy 
as Jagmohan Reddy (p.217) etc. 


The book is conceived on right lines. It 
should prove useful to students and teach- 
ers of law, company secretaries and char- 
tered accountants as well as to legal prac- 
titioners. ij 


f 


e. " 
IX. INDIAN Law or MARRIAGE AND 
Drvorce by Kumud Desai. Third Edition 
1978. (Publishers: N. M. ‘Tripathi 
Private Ltd., Bombay). Price Rs. 75. 
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The title suggests a hope rather than an 
achievement. Art. 44 of the Constitu- 
tion of India provides for the enactment of 
a, uniform civil code applicable to all peo- 
ple in the country. The Directive seems. 
destined to remain in cold storage for a 
long time. 'The Special Marriage Act 
of 1954 provides for a form of civil marriage 
which may be availed of by any 
one irrespective of religion. The Hindu 
Marriage Act of 1955 applies to a person 
who is a Hindu in any of its forms and 
developments. The Muslim is governed 
by his personal law, judicial decisions and. 
the Dissolution of Muslim Marriages Act 
of 1939. The Parsis are subject to the Parsi 
Marriage and Divorce Act of 1936 in re- 
gard to matrimonial matters. As to 
Christians, they are governed by the pro- 
visions of the Indian Christian Marriage 
Act-of 1872 and the Indian Divorce Act 
of 1869. Though these two enactments 
are more than a century old they are yet 
tobe revised. The Jews in India follow 
customary law derived from the ancient . 
Mosaic law followed in the judicial deci- 
sions of this country. Notwithstanding 
such diverse provisions some common. ele- 
ments seem to, exist, for instance, m the 
field of matrimonial reliefs, such as the 
right: to restitution of conjugal rights, 
judicial separation, nullity of marriage, 
divorce, custody of children and mainte- 
nance. ‘ Such’ common elements brought 
together may contain or suggest’ pointers. 
for a uniform civil -code. 

The book under notice brings together in 
a single volume the statutory and other 
provisions of law relating to marriage and. 
divorce applicable the followers of the 
different religions in India. The radical. 
changes effected by the Marriage Laws 
(Amendment) Act of 1976in the provi- 
sions of the Special Marriage Act and the 
Hindu Marriage Act have been incorporat- 
ed into the parents Acts. The Child Mar- 
riage Restraints (Amendment) Act of 1978. 
has also effected some changes in the 
Hindu Marriage Act by raising the mini-- 
mum marriage age for males and females 
from 18 to 21 in the case of males and from. 
15 to 18 in the case of females. The text 
of the Child Marriage Restraint (Amend- 
ment) Act, 1978 is given in the Appen- 
dices. 'Ihe instant book also deals with 
two new topics— Conflict of Laws and 
Offences relating to marriage. The book 
is divided into 6 parts. Part Iis de- 
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voted to Law of Special Marriage and 
Divorce, Part II to Hindu Law of Marriage 
-and Divorce, Part III to Mahomedan 
Law of Marriage and Divorce, Part IV 
to Parsi Law of Marriage and Divorce, 
Part V to Christian Law-of Marriage and 
Divorce and Part VI to the common ele- 
ments in the several systems. In the Appen- 
dices are set out inter alia the Rules framed 
by the Bombay, Calcutta and. Madras 
High Courts respectively under the Spe- 
cial Marriage Act and the Hindu Marriage 
Act. Some Forms of petitions.under 
the Hindu Marriage Act, the Bombay 
‘Registration of Marriage Act, the Foreign 
Marriage Act, 1969 and the texts of vari- 
ous other enactments. Actually: there 
'are 34 Appendices. B 


"The author suggests that even as compul- 
sory registration of marriages is sought to 
be achieved there should be provision for 
registration of divorces obtained under 
the personal law applicable whether such 
daw is customary or statutory. Another 
suggestion is that there could be a central 
‘enactment which could be availed of by 
any person at his or her option irrespective 
of personal law under which such person 
is married providing for certain commonly 
accepted matrimonial reliefs like custody 
and maintenance. of children. The 
suggestions merit serious consideration. 
"Ihe annotations given are adequate, 
clear and critical. The book is a highly 
useful and welcome publication. 


X. Cope or Civin Procepure by A.N. 
Saha, 1978. (Publishers :Eastern Law 
-House, Calcutta). Price Rs. 120:.510: £20. 


It is trite saying that procedure is the 
handmaid of justice. Technical and 
cumbersome rules however tend to delay 
and, may be, even to defeat justice. 
"To free the Procedure Codes from such 
charges their wholsale revision was un- 
dertaken resulting as regards criminal 
procedure in the enactment of the Cri- 
minal Procedure Code of 1973 (Act 
II of 1974) and as regards civil procedure 
in.the intrcduction of large scale amend- 
ments in the provisions of the Civil 
Procedure Code of 1908 by the Civil 
Procedure Code (Amendment) Act CIV 
of 1976. The author of.the present 
book has described the changes so made 
as ‘‘colossal? (See Preface). To the 
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practising civil lawyer tbe Civil. Proce- 
dure Code is perhaps the most important 
enactment of which he must, have a 
more than nodding acquaintance. There- 
fore a book giving the text of the parent 
Code after incorporating into it the ex- 
tensive changes, made by the Act CIV of 
1976 explaining the why and where- 
fore of such changes is certainly indis- 
pensable for him. 


The present book is among the first 
few books in the field giving the text 
of the Code brought up to date with. 
fairly full commentaries. The author 
has observed in the Preface that the ex- 
cuse for writi g the book “‘-is the insis- 
tence of some of my legal friends to have 
a neat and crisp commentary so designed 
that the desired point may flash in the 
eyes of a busy practitioner even when he is 
on his legs without groping in a labyrinth”. 


Whether the book measures up 
to the goal set or not, it cannot be 
gainsaid that the comments are 


very helpful, neither prolix nor lugu- 
brious. There will) be general agree- 
ment with the author’s remark that the 
Civit Procedure ‘Amendment) Act, 1976 
aimed at simplifying procedure to avoid 
delay and minimising costs of litigation 
has however left much to: be desired. 
Requiring a plaintiff to file along with’ 
the plaint as many copies of it or concise 
statements thereof as there are defen- 
dants (O.7, R.9) taken along with the 
provision in Order 5, rule 19-A that 
simultaneously with the ordinary mode 
of service of summons there should also 
be service of summons by registered 
post means in effect that two summons 
are to be sent entailing that the number 
of copies of the plaint or concise state- 
ment is double the number of defendants 
in the suit. The author has highlighted 
such weak spots. Case law üp to the 
date of publication bas been considered. 
The Index given at.the end is systematic 
and useful. The instant book is a wel- 
come and impressive addition to the 
literature on the Civit PaocebuRE Cops. 


XI. Cope or CRIMINAL PRoGEDURE 981973 
( II or 1974) by A.K. Nanpi. 1978. 
{Publishers : Eastern Law House, Cal- 
cutta.) Price Casebound Rs. 80/ ; Paper- 
back Rs. 55.. P ; 
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The new Criminal Procedure Code has 
been iie force from Ist April, 1974. Among 
the many changes made from the earlier 
Code of 1908-are the separation of the 
executive from the judiciary, abolition 
of preliminary inquiry for committal 
proceedings, new limitation provisions, 
provisions introduced for the benefit 
of the poorer sections of the community 
etc. During the last four years 
since the. Gode came into operation a 
respectable amount of case law inter- 
preting and applying the new provisions 
has come into existence. The legal 
public is familiar with the existence of 
many standard books on the subject 
like those of Sarkar, Sohoni, the A.I.R. 
Commentaries etc. ‘The present. work 
is designed to steer clear between cum- 
brous and lengthy commentaries on the 
one hand and brief or practically no 
commentaries on the other. E 


The case law considered is satisfactory: 
One or two fairly important decisions 
seem to have escaped mention. For 
instance, the decision of the Supreme 
Court holding that an enquiry when 
made under section 340 (1):1s really in 
the nature of a locus penitentiae to a person 
and if at that stage the Court chooses 
to take action it does not mean that he 
will not have full and adequate oppor- 
tuniry in due course of the process of 
justice to establish Lis innocence (1977) 
Ker. L.T. S.C.; and likewise the Supreme 
Court decision. in A.IR. 1977 S.C. 2229 
laying down that inherent powers have to 
be exercised sparingly with circumspection 
and in the rarest of rare cases and that 
the High Court in the exercise of its 
-inherent powers under section 482 can- 
not quash a F.LR. more so, when the 
police had not even commenced 
the investigation and no proceeding at all 
was pending in any Court jn pursuance 
of the F.LR., could have been noticed. 


It is refreshing that State amendments 
to the sections have been incorporated 
in the book enhancing its utility. The 
book has been carefully writter and is 
bound to be of assistance tothe Bench 
ane, menbers of the Bar. 





XII. Law RELATING TO NOTICES by 
Ajit B. Majumder, Fourth Edition 1978. 


THE MADRAS LAW JOURNAL 


57 


(Publishers Eastern Law  House,. 
Calcutta.) Price Rs. 40: $. 12: £ 6. 


The term ‘notice’ in lega! jargon is not 
always as simple as in popular parlance. 
It is not a term of art nor is it a technical’ 
expression. Its popular sense connotes 
intimation, announcement, caution. In 
the field of law the precise sense of the 


term and its implications depend on the 


context in which itoccurs, the object 
or purpose it has to serve, statutory requi- 
rements laid down and other factors. 
The situations in which notice isa con- 


dition precedent for action or to produce 


legal consequences are many 2nd various. 
In very many statutes notices are pres- 


‘cribed for different purposes. The law 
relating to ‘notice’ is essentially proce- 


dural. 


The book is divided into 3 parts. Part 
I comprising 10 chapters deals with 
notices generally, their definition and 
purpose, classes of notices and their 
requirements, service etc. Part IT con- 
cerns itself with notices coming under 
the several Acts and the law relating to 
those are found in the Civil Procedure 


.Qode, Sale of Goods Act; Transfer of 


Property Act, Registration Act, Arbi- 
tration Act etc. In Part III are set out 
188 model forms of notices. The author 
has presented the law ina simple and 
lucid manner with appropriate citations. 
Itis gratifying that the 1976 amendment 
to section 80, Civil Procedure Code, has 
been considered and the changes eluci- 
dated. One or two decisions seem to 
find no mention. Forinstance there is. 
no reference to the Supreme Court 
decision in A.I.R. 1977 S.C.'148 holding 
that section 80, Civil Procedure Code, is 
attracted when anysuit is filed against 
a public officer in respect of any. act 


- purporting to be done by such public 


officer in his official capacity and that 
no distinction can be made between acts 
done illegally and in bad faith and acts 
done bona fide in official capacity. The 
present book will prove helpful to legal 
practitioners and laymen alike. Four 
editions within aspan of 12 years is 
eloquent testimony to the popularity of 
the book. 
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XIII. Tue Customs Act, 1962 by B.C. 
Mitra, Second Edition 1978. (Publi- 
shers : Eastern Law House, Calcutta.) 
Price Rs.50 : £6: $. 12. 


"Ihe Customs Act, 1962 has been amend- 
ed a number of times. Of these, the 
‘Amendment Act XXX of 1963 sought 
to provide for customs and excise duty 
being leviable on all goods imported or 
exported, or produced or manufactured 
by State Governments. Act XIl of 
1969. another amending Act was design- 
‘ed to effectively prevent smuggling. 
Act XXXVI of 1973 alsohas made a 
number of changes some of them by way 
'of insertion of new sections in the parent 
Act, for instance in Chapter XVI deal- 
ing with offences and prosecutions. 


‘The instant book has incorporated all 


the amendments inthe text of the Act, 
Appendices A to Gof the book contain 
a wealth of material conducive to getting 
a correct perspective and understanding 
_-of the provisions of the Act. . They 
contain tnter, alia Statement of Objects 
and Reasons; Text of the Customs Act 
of 1878 (the predecessor of the present 
Act); 'lexts of Extracts from certain 
other Acts; Relevant ‘Rules; Relevant 


Regulations; Relevant Orders and 
‘Relevant Notifications. They collec- 
tively furnish most of the material 


needed to economise labour and time, of 
lawyers, bankers and businessmen. in 
‘solving many of their day to day problems. 


"The commentaries are full and lucid. . 


Important decisions have been taken 
into account. Decisions like those in 
1978 ‘Tax. L.R. 1700 (Delhi) holding 
that where goods had been assessed to 
duty and an order for clearance for home 
consumption had been passed but before 
the goods were actually cleared out of 
the warehouse they are found to be lost, 
the consignee is entitled to refund of 
duty paid. by him on the pilfered consign- 
ment . under: section 23 (1) and.in 
1977 Cr. L.J. 1862 holding that 
the belief referred to.in section 123 (1) 
is a subjective. belief on grounds which 
the officer: concerned need not disclose 
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and which are not subject to judicial 
review and the section does not compel 
him to give reasons, could also have been 
included. The instant book is of high 
quality and presents a luminous expo- 
sition of the provisions of the Customs 
Act. 


—_— ef — 


XIV. Key to INCOME-TAX TRIBUNAL 
DECISIONS by H.R. Gupta. First Edition, 


1978. (Published by Legal Study Circle, 
4906, Kucha Ustad Dagg, Chandni 
Chowk, Delhi. Price Rs. 40. . 

The Income-tax Appellate Tribunal 


is constituted under section 252 of the 
Income-tax Act of 1961. . - Section 
253 states in what cases appeals lie to 
the Tribunal. The Tribunal is, by and , 
large, a fact-finding authority and its 
findings are conclusive. Inasmuch as an 
appeal lies to the Tribunal against 
every order passed by the Appellate 
Assistant Commissioner disposing of an 
appeal it means practically that a second 
appeal is available in the case of every 
appealable order. Also the right of 
appeal to the Tribunal was not confined 
to the party who is a party before the 
Appellate Assistant Commissioner but 
can be exercised by any person who be- 
comes liable to pay tax, by reason of the 
order passed by the Appellate Assis- 
tant Commiüssioner. In hearing. an 
appeal the Tribunal’s function is purely 
judicial and it is under a duty to decide 
all questions of fact and law raised in the 
appeal before it (A.I.R. 1968 S.C. 36). 


There is however no systematic method 
of reporting the orders of the Tribunal. 
The instant book is a topic-wise digest of 
about 500 orders of the Income-tax 
Tribunal arranged under 48 heads. The 
core facts of each case are given to faci- 
litate understanding of the orders passed 
by the de ee The selection of the 


‘cases is judicious covering a large spec- 


trum of income-tax practice. The book 
will prove time and labour-saving for 
busy income-tax practitioners, 





IT] 


AV. THE INDIAN RAILWAYS ACT, 1880 


* by Bhaupik, Fifth Edition, 1978. (Publi- 


shers : Eastern Law House, Calcutta.) 


The Railways Act is now a century 
old. It has been amended often to meet 
new situations like nationalisaion of 
ralways, attainment of Independence 
by the country, etc. 


The book under notice provides brief 
annotations under each section of the 
Act. It sets out inter alia the Rules 
framed under certain sections of the Act, 
Forms of Forwarding Notes, Concerned 
provisions of the Contract Act, Limita- 
tion Act etc. and Relevant Rules under 
the Traffic Code. Though generally 
leading decisions have been considered 
some important decisions have apparently 
escaped notice, such as Union of India 
v. B. N. Prasad, A.T.R. 1978 S.C. 411 on 
the scope of section 138, Associated 
Cotton Traders Lid. v. Union of India, 
(1977) 2 M.L.J. 335 on the liability of 
railway as carrier of goods. The book 
provides to the legal practitioners and 
the general public a helpful guide brought 
up to date as regards the text of the 
Railways Act with a clear exposition of 
its provisions. 





XVI. CAPITAL RECEIPT VERSUS INCOME 
Receipt by H.R. Gupta, First Edition, 
1977. (Publishers: Legal Study Cicle, 
Delhi-110 006). Price Rs. 31. 


The Income-tax Act is for the citizen 
a most baffling enactment. Despite a 
plethora of judicial decisions concerning 
it, the term ‘income’ has no settled mea- 
ning. Not income simpliciter but “‘deem- 
ed income" and receipts included by the 
Act are within the ambit of the term 
‘income’ that are relevant for purposes 
of taxation. The only thing clear about 
income is that it isa dynamic concept to 
which legislation is giving shifting conno- 
tation. The term ‘capital is also- not 
defined in: the Act. The dividing line 
between capital and income is not always 
clear. Capital is a fund, income is a 
flow is a catchy distinction. That does not 
however make their conceptual frame- 
work clear. It is not so much the criteria 
to distinguish them as their application 
to particular fact-situations that proves 


“troublesome.’’ i 


j—13 
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Ihe instant book consists of 16 chapters. 
It endeavours to elucidate the concepts 
of capital and income; their incidence 
and impact and relevance of the distinc- 
tion; the special features of certain cate- 
gories of receipts etc. Indian, English 
and Australian decisions have been: used 
for the purpose. The exposition is lucid. 
Ihe book should prove helpful to members 
oí the Bar and members of the Accoun- 
tancy profession. 


XVII. Lasour RELATIONS—LAW IN 
INprA by S.L. Agarwal. (Publishers : 
The Macmillan Co. of India Ltd., Delhi, 
Bombay, Calcutta, Madras). 1978. 
Price Rs. 37:50. i 


With 2 rapidly changing social and eco- 
nomic structure labour relations cannot 
remain static. The State cannot afford 
to stand still without taking adequate 
measures by. means of legislation to solve 
the large and momentous problems that 
arise in the field of labour and industry 
from day to day almost consistently 
with the country being 2 welfare State 
and the directive priniples of State policy 
being looked upon as the conscience of 
the Constitution. The latest of such 
measures was the 1976 spate of legisla- 
tion abolishing bonded labour, providing 
for equal remuneration for men and 
women for doing the same work etc. 
Though many books have been written. 
on labour relations and labour problems 
a comprehensive survey of the legislation 
passed on the subject is seldom found. 


The instant book discusses the whole sub-- 
ject of labour legislation in ten chapters. 
Chapter I deals with labour and the Cons- 
titution, Chapter II with Trade Unions 
and the Growth of Labour legislation, 
Chapter III with Industrial Disputes, 
Chapter IV with Prevention and Settle- 
ment of Disputes, Chapter V with Labour 
issues and. Judicial Policy-- Industrial Dis- 
putes Act, Chapter VI with Labour issues 
and Judicial Policy-- Interest Disputes, 
Chapter VII with Social Security and 
Welfare, Chapter VIIJ with Labour Ad- 
ministration, Tripartism and I.L.O. Stan- 
and Chapter IX with the Econo- 
mics of Collective Bargaining, and the 


“Scope of Conciliation and Arbitration. 
-Ghapter X suggests certain remeaies for 


our - labour management ` problems. 
There is also an Epilogue dealing with the 


60 


latest developments in, regard to indus- 
trial relations up to June, .1978. p It is 
gratifying that the impact of the Supreme 
Court decision in the. Bangalore Water Supp- 


dy and Sewerage Board v. Rajappa, . (1978). 


|-S:C. J. 481 as to the meaning of the term 
“industry ’ in the Industrial Disputes Act 


is neatly set out (p.589 of the book). In 


that case decided on.21 February, 1978 
a bench of seven Judges have held that 
where systematic activity, organisation by. 
co-operation between employer and em- 
ployee (the direct and substantial element 
is commercial), for the production and/or 
distribution of goods and services calcula- 
ted to satisfy human wants and wishes 
(not spiritual or religious but inclusive of 
materialthings or services geared to cele- 
stial bliss, i.e, making.on a large scale 
prasad or food) prima- facie- there is an 
industry in that enterprise; and profes- 
sions, clubs, ..educational institutions, 
co-operatives, research institutions, chari- 
table projects and other kindred adventu- 
res if they fulfil the aforementioned three 
tests cannot be exempted from the scope 
of section 2 (j) of the Industrial Disputes 
Act. «. Further eveniin departments. exer- 
cising sovereign functions if there are 
units which are industries and they are 
substantially .severable, then. they can be 
considered to come within'section 2 (7). 
Apropos these conclusions, the . author 
rightly observes “‘ The dominant nature 
criteria laid down by the Court have, .no 
doubt, exempted. some of the establish- 
ment where there is no employer --emplo- 
yee relationship or where the employees 
are taken only in minimal matters or 
marginal employees are hired without 
destroying the non-employée character 
of the unit. The true focus is functional and 
the deciding test is in the nature, of the 
activity with special emphasis on the em- 
ployer-employee relationship — irrespec- 
tive of any gainful objective ". ài 
"The instant book projects a masterly sur- 
wey of labour relations in its various 
aspects. It is a valuable contribution to 
:the literature on the subject. 





XVII. INDIAN Jupiciary ,AND — ;BAN$ 
KERS (LEADING. CasEs ON COMMERCIAL AND 
Bango Law) by A.J Pandya, First Edi- 
‘tion, 1978. (Publishers : C. Jamnadas, & 
-Qo., Law Publishers, Ahmedabad). 
Price. Rs. 40). ;. .. : S oso fi. g svi 
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The law of banking evolved as a part of 
the Law Merchant, a compendious name ° 
for thé customs and. usages of merchants 
crystallised partly in judicial decisions 
and partly in statutes. Case study method 
has been adopted by the American 
Universities to. acquire a knowledge of 
any branch of law; in India the differe- 
nces in the conditions and facts of life 
prevalent have not favoured the adop- 
tion of such a system. ‘Since however 
banking law in our country is in large 
part to- be gathered from judicial 
decisions. a Case Book of leading cases 
indicating the application of a particular 
principle or applicability by adapting 
it tosmeet a particular fact situation will 
be both educative and instructive. 


-~ oes 
. 
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The present book ‘contains about - 200 
select leading decisions of the Indian 
judiciary on legal questions ‘affecting 
banks: in their day to day work. The 
cases selected. afford guidelines to ban- 
kers in tackling: their legal-commercial 
problems,. and have little to do with 
routine matters. - The book is. divided 
into 3 parts, and they consist of 11 Chap- 
ters in all. There is also an Appendix 
giving the texts of the Negotiable 
Instruments Act; Chapters VIII and IX 
of the Indian Contract Act dealing ‘with 
Indemnity and Guarantee and Bailments 
respectively, and the Bankers Books 
Evidence: Act. ‘The book is particularly 
concerned: to meet the requirements of 
the student community and the banks as 
well as of members of the Bar. The 
book has been compiled carefully and 
will be of assistance to all concerned 
with: banking. 

XIX. /Drsars—rAw. or TRANSFER by, 
T.R. Desai, Eighth Edition 1978. 
(Publishers : Vora Prakashan, Ahmeda- 
bad). Price Rs. 35. 


Transfers of property are a familiar fea- 
ture of every-day life. The ‘Transfer 
of Property Act deals with the law of 
transfers in ‘India. Commentaries on 
the provisions of the Act are many. The 


, present, book is one such commentary. 


Annotations have been provided under 
each section referring to relevant -deci- 
sions. They are lucid and easy to follow 
The list of corrigenda is rather lengthy: 
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Even apart from the entries. therein, 
other mistakes afSo greet the. eye. At page 
50 in the last para, Act XX of 1979 should 
read Act XX of 1929; likewise at page 58. 
Madras Act I of 1974 should be Madras 
Act I of 1914. Some important deci- 
sions seem to have been miüssed.such -ds 
that of the Supreme Court in Ranchoddas 
Chhaganlal v. Devaji; A.LR.: 1977 S.C- 
1517 explaining the essentials of the 
doctrine of part-performance, and in 
Bhagwandas Agarwalla v. Bhagwandas Kamu, 
(1977) 2 S.C.J. 43 on the construction 
of section "106. There are three Appen- 
dices. Appendix A provides a summary 
of the Act. Appendix B contains Ex- 
planation of technical terms and Appen- 
dix C contains University . Question 
Papers on the Transfer of Property. Act. 
The book should prove useful to students 
in particular. l . 


——À Ullam — 
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SANJIVA Row's REGISTRATION Act, 
Sixth Edition, 1978 (Publishers: Delhi 
Law House, Allahabad). Price Rs. 75 


The chief object of registration. of docu- 
ments is the perpetuation of testimony 
and preservation and protection of titles. 
This is emphasised by registration being 
treated as notice. JN , MEN 


The present .book furnishes a compre“. 
hensive section-wise commentary on the 
provisions of the Indian Registration Act 
of 1908. In 16 Appendices are given 
the Table of Registration Fee pres- 
cribed by the different States. The 


annotations are headed with, appropriate. 


catch words and classified under various 
sub-divisions to facilitate location of a 
desired point easily. 
smooth and easy and relevant case law 
has generally been taken into account. 
One or two decisions seem to have es- 
caped notice, for instance JBeepathumma 
v. Mohamed Nakoor Meera Rowther, A.I.R. 
1977 Ker. 54 holding that in case of gifts 
where the mental capacity of the donor 
is challenged despite the registration of 
the document in question the burden 
to prove that the same had been executed 
by tke executant after understanding 
the document shifts on to the doneé and 
the mere fact that endorsements have been 
made on the document by the Registrar 
cannot prove that the executee has dis- 
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charged the’ onus of proof of animus et 
factum. The impact..of the Limitation 
Act, 1963 and the Specific Relief Act of 
that year on the Registration Act has 
been carefully considered. In line 2 
ofthe Preface to the. Sixth Edition, the 
word “‘unravelled’’ should be“‘unrivalled”’. 
The book is a.satisfactory work from all 
aspects and should.prove a dependable 
guide on the subject. ` 


— 





B.R.  VEeRMA' MOHAMMEDAN LAW, 
(In India and Pakistan), Fifth Edition, 
1978, (Published by Delhi Law House, 
Allahabad). Price Rs. 75. 


Mohammedan law is applied in India 
as a branch of personal law to those, who 
belong to the Muslim persuasion. ‘This 
is done as a.matter of high policy. 
The entire Shariat law is not applied but 
only some parts of it. The parts which 
are not applicable are with .reference 
to Contracts, Criminal Law and ‘Evidence. 
Over the years’ there’ have ` been . only 
fringe changes effected by ' legislation: 
The only important piece of legislation 
having. an appreciable impact is the 
Dissolution of Muslim Marriages Act, 
1939. Standard books on Mohammedan 
Law cre those of Ameer ‘Ali, Tyabji, 
Sir Roland Wilson, and Mulla. The 
literature has been enriched by the present 
work. The ‘methodology adopted im 
the exposition by the author is indeed. 
striking. The basic or ‘core principles 
are set Out in the form of sections and the 
details have been’ discussed referrmg 
copiously to the original - authorities. 
The citations are selective. Summaries 
are provided at the end of each chapter 
explaining the scheme’ of the chapter 
analytically and highlighting the points 
discussed. The limitations observed ‘on 
the applicability of Muslim: law in India 
and Pakistan have been examined m the 
light of judicial decisions and changes 
resulting from legislation. The state-. 
ment of law is accurate and luminous. 
The book should prove valuable to the 
Bench, members of the Bar and students 
alike. ge Wi. 4 e ru 





XXII. R.B. SErHrs COMMENTARIES ON 
CENTRAL EXCISE ACT AND Rurrzs—Second. 
Edition, 1978." (Published by Delhi Law 
House, Allahabad. Price Rs. 75. | 
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A duty of excise is essentially a duty 
imposed on the manufacturer in respect 
of the manufacture of goods. It is a 
levy on home-made goods or goods made 
in the country imposing the tax. Excisa- 
ble goods are listed in the First Sche- 
dule to the Central Excises and Salt 
Act of 1944 containing as many as .68 
entries with a number of .sub-entries. 
‘The interpretation of the entries and the 
demarcation of their scope have often 
resulted, in conflicting ‘udicial opinions. 
The Act has been a fruitful filed of liti- 
gation between manufacturers and tax- 
collectors: Even now -it is not quite 
clear whether in determining the asses- 
sable value of the excise duty of goods, 
non-manulacturing or post manufactur- 
ing expenses are included or excluded. 
a f 


The instant book elucidates the ‘law 
relating to excise in a simple and 
intelligible manner having -due regard 
to the judicial decisions. Topics like self- 
removal procedure have been consi- 
dered in detail. The license, custody 
and sale of the excise articles are regulated 
by rules framed under the Act. The 
Central Excise Rules, 1944; the Central 
Excise (Valuation) Rules, 1975 and the 
Customs and Central Excise Draw-back 
Rules, 1971 are given. There are 32 
Appendices giving the full text or text 
of relevant Extracts from the texts of ancil- 
lary and connected Acts. It is grati- 
fying that the amendments of the: Excise 
Act’ of 1944 by the Customs, Central 
Excise and Salt and Central Board of 
Revenue (Amendment) Act XXV of 
1978 have been taken into account. The 
instant book is verily encyclopaedic in 
range and should be immensely useful 
to the litigant public, manufacturers 
and dealers in excisable goods as well 
as to lawyers. 


XXIII. PRACTICE AND PROCEDURE OF 
THE SUPREME COURT OF !NDIA by B.R. 
Agarwala, Third Edition, 1978. (Pub- 
lishers. N.M. ‘Tripathi. Private Ltd., 
Bombay). Price Rs. 70. 


Lord Collins once observed thet although 
a Court eannot conduct its business 
without a code of procedure, the rela- 
tion of the rules of practice to the work 
of justice is intended to be that of a hand- 
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maid rather than mistress. Even so 
it is often found in Indifn law that pro- 
cedure has become an oppressive emaster. 
Procedure is after all only à means 
toan end, the end being not merely 
justice but justice swift and not costly. 
The Supreme Court being vested with a 
variety of jurisdictions the practice and 
procedure relevant and relating to each 
one of them had to be evolved by Rules 
framed by the Court under Article 145 of 
the Constitution of India. During the 
last 25 years and more the Rules had 
to be periodically amended to meet 
new situations and eliminate defects, 
deficiencies and difficulties revealed in 
their working. A significant change so 
made is that a petitioner may now in the 
special leave petition itself makea formal ' 
prayer seeking exemption from approach- 
ing the High Court for the purpose so 
that litigants are not put to unnecessary 
expense and delay occasioned in moving 
the High Courts for grant of certificates 
of fitness may be avoided. Not infre- 
quently the decisions also contain obser- 
vations construing the rules and clari- 
fying doubts. oo 


The present book is divided into 3 parts. 
Part I is devoted to Practice of the Sup- 
reme Court and Part II to Procedurè. 
Part III carries five Appendices, contain- 
ing’ respectively the Supreme Court 
Rules, 1966 as amended up to June; 1978; ` 
Relevant Sections. of the Advocates Act, 
1961; Relevant. sections and Articles of 
the Limitation Act, 1963; Order 45 of 
the Civil- Procedure Code; and Time 
prescribed. under the Supreme -Court 
Rules. for. taking various steps. The 
decisions bearing on the Practice and 
Procedure of the Supreme Court till 
the end of 1977 and amendments to the 
Rules till the end of June 1978. 


The author has done his job thoroughly. 
The result is a book that would serve as’ 
a dependable guide to the Bench and 
the Bar. : 


XXIV. Crvin MARRIAGE Law. PERs¢ 
PECTIVES AND PROSPECTS PREPARED by 
Tahir Mahmood under the auspices of 
the Indian Law Institute, Delhi, 1978. 
(Published by N.M. ‘Tripathi Private 
Ltd., Bombay). Price Rs. 15. * 


ti] 


Jf in 1772 at the time of introducing his 
Judicia] Plan, Warren Hastings felt that 
the idea of preparing an Indian Civil 
Code agreeable:to the laws and tenets 
of Mohammedans and  Gentoos was 
much ahead of time, the position has 
not appreciably altered even though 
more than two centuries have passed 
smce then and the Government is wholly 
Indian and sovereign. Art. 44 of the 
‘Constitution of India continues to remain 
more as a pious hope than as a practica- ` 
‘ble. proposition. A’ uniform. civil code 
is nowhere in sight. While the Hindus 
are for the most part apathetic towards 
proposals for a uniform civil code the 
Muslims of the country who are relatively 
more homogeneous and less educated 
are for the most part hostile to such 
proposals. A national and secularised 
law of marriage by which’ individual 
citizens could have replaced their per- 
sonal laws materialised for the first time 
as.the Special Marriage Act of 1954. 
The Act provides for two types of marria- 
wes—intra-communal and inter-commu- 
nal, the term ‘community’ including 
religion and caste or division. The 
Act is. however only an enabling legis- 
lation. 'The Marriage Laws (Amend- 
‘ment)Act, 1976 (Act LXVIII of 1976)has. 
«drastically amended several important 
provisions of the 1954 Act. 


The book under notice comprises six 
chapters. ‘Chapter I is devoted to the 
origin and development of civil marriage’ 
2nd Chapter 2 with its nature and scope. 
Chapters 3 and 4 explain and illustrate 
the position of the Special Marriage 
Act vis-a-vis each of the personal 
laws now prevailing in the. country. 
Chapter 5 examines the attitudes and. 
responses to the Act by various sections 
of the people. Chapter 6 is an epilogue 
"wherein it is suggested that in the inte- 
rest of a speedier transition- to: modernity 
and secularism and in order to enforce 
the constitutional guarantee regarding 
equal protection of laws a new look 
should be given to the Act. The author 
feels that some of the provisions of the 
Special Marriage Act discriminate against 
Muslé¢m institutions and are nearest to 
the law of Hindus as contained in the 
Hindu Marriage Act. For instance, two 
-Hindus marrying under the Act after 
the amendment of 1976 will be governed 
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by the Hindu Succession Act and not 
by the Indian Succession Act; two 
Muslims marrying under the Act will 
not be governed by Muslim law of 
succession but by the Succession Act. 
‘There is much to be said for the author’s 
suggestion that the Special Marriage 
Act should be called “Indian Marriage 
and Divorce Act” since it is intended for 
all people and there is nothing special 
about marriage under that Act. Other 
interesting suggestions made by the author 
are that provision must be made in the 
Act for the parties to include in the merri- 
age contract any “‘special terms", that 
“irretrievable breakdown” of the marriage 
should be made a ground for jucicial 
separation and divorce and that ali refer- 
ences to süccession, property and joint 
family: should be eliminated from the 
Special Marriage Act. 


The author's analysis of the subject 
is quite discerning and his exposition 
balanced, detached and lucid. The book 
may be stüdied with profit by our 
law-makers, lawyers, students and laymen 
alike — - 


—M P (M, al À 


XXV. HANDBOOK ON Proression Tax by 
B.G. Merchant and Miss A. M. Merchant, 
Second Edition, 1978. (Publishers: Vora 
Prakashan, Bombay). Price Rs. 13. 


Profession tax is levied by State Govern- 
ments on the basis of power derived by 
them under Article 276 of the Constitu- 
tion of India. The State of Gujarat 
has enacted the Gujarat State Tax on 
Professions, Trades, Callings and Employ- 
ments Act, 1976 (Act XI of 1976). 
The book under notice consists of five 
parts. Part I sets out the Historical 
Background, a General Review, etc. 
Part II provides section-wise annotations 
referring to relevant decisions. Part III 
contains among : other things the ‘case 
law on Profession Tax. At p. 105 the 
decision in Rabindranath Sen v. First Indus- 
trial Tribunal, W.B., 24 F.J.R. 163 is 
cited as holding that a firm of chartered 
accountants is an industry as defined in 
the Industrial Disputes Act. -A clinch- 
ing authority is the Supreme Court 
decision in Bangalore Water Supply and 
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Sewerage Co. v. Rajappa, (1978) 1 S.C.]. 


481. Part IV is an Appendix providing 
inter alia extracts from a number of related 


Acts. Part V provides the Gujarat State 


Tax on Professions, Trades, .Callings, 
and Employment.Rules, 1976. The book 
is bound to be helpful to tax-gatherers 
and tax-payers: alike as also to .lawyers. 





XXVI. COCHIN. -UNIVERSITY Law 
REVIEW, Vol. II, No. 1, 1978. (Published 
by the Department of Law, University 
of Cochin, Cochin.) Oo 


This volume is a memorial number in 
grateful remembrance .of the-late Dr. 
A.T. Markose who by his dynamism 
and total dedication to research in the 
field of law bad given it a new dimension. 
The . volume contains a number of 
interesting articles contributed by 
scholars on a variety of topics like Legal 
Education and its Relevance to Contem- 
porary Indian Society, The Appointmcnt 
of Supreme Court Judges and Contem- 
porary Politics in India, Administration 
of Martial. Law, etc. The Notes and 
Comments also carry a scholarly flavour 
and make interesting reading. The 
Journal is of a high class quality. 


XXVII. My Memoirs. by Justice W.S. 


Krishnaswami Nayudu,` 1977, (Published. 


by the Author, 30 Langs Garden Road, 
Madras). Price Rs. 25. m 


To read this book is an.education. "This 
is the story of one born “with a silver 
spoon in his mouth”, alive tothe prestige 
of the family, facing adversities that 
came in his way with calmness and forti- 
tude and emerging triumphant to become 
a Judge of the High Court, rated high 
for his learning, quickness of grasp, con- 
scientiousness and detached | outlook. 
This is the story of one who by unfilinch- 
ing faith and devotion to God and 
strength of character is serving as an 
example in public and private life as a 
person of high qualities and personal 
integrity. This is the story of one in 
whon humility is a virtue and spirit of 
service a passion. There is no branch 
of activity with which he was associated, 
social, cultural, humanitarian, religious, 
educational or economic where he has 
not made his contribution. 


The ‘sentiment expressed, at the very: 
threshold of the book: I have been. 
frank but I wanted truth to be stated as 
truth without any.polish or embellish-- 
ment" (Preface), permeates the entire- 
book. In the words of Shakespeare,. 
whom he is fond:of quoting, it is “a plain: 
unvarnished .tale" that he has told; but: 
with. what telling effect for. what he has. 
stated and what he has left to his readers ^ 
The author's. reference to the falsehood 
he uttered to his teacher to escape punish-- 
mént which. recoiled on others and. 
his receiving a. beating at the hands of 
his uncle a few days later being suspected. 
of playing truant from .school which. 
in fact was not. working on 

that. .day andi his comment: “I 
used to feel that this was retribution . 
for the.lie uttered earlier", indicate a. 
high degree of.self-introspection on kis 

part even when very ..young. The 

author is a.firm believer in God. The: 
Gita is his gospel. In whatever he did. 
he acted as ever “in his . task-master's 
eye". He observes :."I have been reli- 

gious.by temperament, believing in the 

supremacy of divinity". Again he saysb 
*"Dhere is no superiority among. human 

beings except a temporary difference in. 
status which is fleeting and it is divinity 
that is superior to all"; The author is one: 
who recognised nobility in others and; 
acknowledged handsomely even a small 

help or assistance received from others... 
The Memoirs reveal the,.author as, a. 
devoted votary of music'who believed 

that music was “divinely bestowed upon 

man". The Memoirs also show the 

unflattering picture- of even men of 
status in their club life being involved. 
in intrigues and giving vent,to personal” 
prejudices. and dislikes. "The. author's. 
reference to “‘whispers in Court" and to, 
recrimination by Judges mutually against 

each other shows the deep distress he 

felt at such happenings, 


His advice to the Judiciary: ‘‘A Judge's. 
position is very difficult in these days;. 
it may be, he may come from a particular 
party or persuasion; but, he must keep- 
himself aloof from. his past associations, 
once having accepted a judicial epost 
lest any: unnecessary blame be, thrown 
against him even for correct decisions. 
which he may give on thefacts and law 
of such cases", is eminently sound. 


f 


il 


Apropos some of the appointments to 
the Jgidiciary, he states: ‘But in 
the présent appointments, barring a 
few patronage becomes more and more 
perceptible and notably in the recent 
appointments made not only in the selec- 
tion of the subordinate Judiciary by the 
Public Service Commission and even 
in the appointment of High Court Judges, 
and in course of time, there is bound to 
be an unfortunate decline in the stan- 
‘dards required for these high offices." 
Res ipsa loquitur. 


On the question of total abolition of 
caste; the author makes the interesting 
statement that “caste system should be 
left to live or die according to its vitality 
..and..any attempt by the State to their 
total abolition by any drastic legislation 
is not warranted or practicable." 


‘The Memoirs testify eloquently to the 
life of service the author is living, pro- 
viding inspiration to younger men and 
object-lessons for them to emulate. 
All in all the Memoirs make refresh- 
ing reading and grip the reader's atten- 
tion from cover to cover. 





XXVIII. Lire Insurance Cases 1973- 
1978 by M. N. Srinivasan, 1978. (Pub- 
lished by Ramanuja Publishers ‘“‘Sri 
Madura Puri" No. 4, 9th Main Road, 
Malleswaram, | Bangalore - 560 003). 
Price Rs. 4. 
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This booklet of about 14 pages reviews 
the cases relating to life insurance deci- 
ded by the High Courts and the Supreme 
Court during the period 1973 to 1978. 


Twelve decisions are involved in the 
process. They highlight broadly speak- 
ing, some objectionable features which 
the L.I.C. has got to ecchew. One of 
them is that the L.I.C. should not fight 
on the pattern of ordinary litigants but 
must do so on a higher plane jettisoning 
frivolous pleas and reckless alle- 
gations and must act with utmost good 
faith towards the insured. Another dis- 
quieting feature relates to the methods 
adopted by the sgents during year ends 
to boost up the earnings and indirectly 
help the Corporation to show higher 
record of new business figures year 
after year. The L.I.C. is more than a 
party to an insurance contract; it is also 
the entity that lays down the rules rela- 
ting to the contracts as well as in practice 
the judge deciding almost ell the dis- 
putes. The author strongly pleads for 
a change in the present position. He 
pleads for the enactment of a compre- 
hensive Code as in the U.S.A. regulating 
all aspects of the contractual relation- 
ship between the insurer and the insured. 
The author has pinpointed attention 
to many of the defects to be remedied 
and the need for legislation. 





II) 


LAW MINISTER'S ADDRESS TO 
JUDICIAL OFFICERS*. 


The tasks assigned to Judicial Officers 
ranging from’ District Judge to Sub- 
Magistrate call for not only a -high 
degree of judicial talents but also 
administrative ability of a high order to 
deal with problems arising from day-to- 
day in the various places and stations 
to which they are posted. In addition 
“to judicial ability, they require tact, 
imagination, resourcefulness and general 
alertness. Three years’ practice at the 
Bar for recruitment to posts of District 
Munsifs and seven years’ practice at the 
. Bar for direct recruitment as District 

Judges are sufficient. There should be 
a carefully drawn scheme of training 
which would include practical working 
of the Courts; training with some 
administrative flair for work should be 
given to Judicial Officers. 


Intensive and specialised training ‘for 
about one year of probationary period in 
various fields—a couple of months train- 
ing of probationary judicial officers in 
the Administrative Officers Training 
School at Hirakud or any other Adminis- 
trative Staff College would impart a 
sense of discipline and a spirit of service 
in their future career. Judicial Officers 
would be in a better -position:to secure 
assistance and co-operation from I.A.S. 
Officers in many administrative matters. 
This training will mould the probationers 
to develop a dignified poise, confidence 
and composure ‘which would form their 
general character. Their outlook will be 
widened and certainly help them in their 
work relating to judicial and adminis- 
trative duties throughout their career in 
every field. They must receive some 
good instruction on rural economics, 
sociological aspects of rural people and 
general administration. This will 
enable the Judicial Officer to get an 
insight into the manners and customs of 
the rural people which would help them 
CEEE SE N 


*Speech delivered by Thiru K.N. Mudaliyar 
- Hon’ble Minister for Law, on 20th August, 1978 
at the inaugural function of the Judicial Officers 
Association, Tamil Nadu. 
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in their work. 

lraining in land survey and settlement 
is an essential requisite for every Judicial 
Officer. These matters do arise from 
time to time in some form or other 
before a Judicial Officer both in Civil 
and Criminal cases. Different land 
tenure systems even today prevail in 
different parts of our State. 


Judicial Officers must be given training 
in accounts. In doing their administra- 
tive work they are in charge of the 
accounts in civil and criminal Courts. 
Unless they have some good acquain- 
tance with these matters they cannot 
maintain effective supervision. They 
be given this training for one 
month by expert accountants who are 
familiar with the Services Code, 
Travelling Allowances Code,  Funda- 
mental Rules, General Provident Fund 
Rules and the working of the treasuries 
and the working of the bills and the 
connected ^ registers. The Judicial 
Officers must be given practical chances 
and experience to get an intimate idea 
of maintenance of revenue registers and 
disposals of complaints through training 
in the' Collectorate. They will be 
acquainted with the rules, practice and 
procedure pertaining to land registration, 
survey of boundaries, cess and revalua- 
tion, land revenue sales, irrigation cess 
and transactions pertaining to the 
treasuries. 


The probationer should go and sit with 
an experienced District Munsif to take 
down evidence, and write certain judg- 
ments which may be submitted to the 
District and Sessions Judge for correc- 
tion and valuation. Thereafter the 
District Munsif must be posted before a 
Senior Sub-Judge and later on to the 
District Judge for training. In the 
Office of the District Munsif he must 
also go and work in Nazirat and super- 
vise the work of process-servers. 
Ultimately he must go and work under 
the Senior District Judge for training 
both in civil and criminal work. 


He must also be posted to work with 
an Inspector of Police to study the 
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working of the Police Department with 
special reference to investigation of 
crimes, filing of  charge-sheets and 
launching of prosecutions. He will get 
an idea of -the practical difficulties which 
the police experience in collecting 
evidence for production in Courts. As 


a Presiding Officer he would be in a: 


better position to make a fair assessment 
of the standard of proof expected fróm 
the police, in different ' circumstances. 
He must also visit jails and get useful 
idea of administration of prisons. Later 
he must get himself trained as an Assis- 
tant to a High Court Judge. He must 
sit in the. open Court and make notes of 
the cases heard by the Judge. He will 
get a good.idea of the approach of the 
appellate ‘Courts. Therafter, he would 
be in a-far better position to do his work, 
as an Original Side Judicial Officer 
doing trial work. 5 


DISTRICT JUDGES. 


District Judges should: be given training 
for two months: before Referred Trial 
Bench, two weeks training before a 
single Judge who disposes of criminal 
appeals and criminal revision petitions. 
A week's training before the admission 
Judge must be given. On the civil side 
also suitable training must be given for 
4 month or two... Modalities-of training 
may be worked out by: a Conference: of 
five High Court Judges consisting of the 
Chief Justice, two Judges of the Refer- 
red Trial Bench and two Judges of 
either the. First' Bench or the Civil 


Appellate Bench. 


Liberal education, reading of literature, 
history, current affairs and other sub- 
jects of' general interest will help Judges 
to.acquire zest for his work: and with 
a broadened outlook resulting from 
liberal .education—an ' ideal for public 
servant, judicial. 
tised for general study. The. High 
Court Library “can be used both ‘for 
mastering legal literature and general 
literature on law. a l 


There must be also quarterly meetings 
of all the Judicial Officers in a district 
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centre for exchanging their experiences, 
thoughts and ideas and devising measures 
for practical implementation of such 
methods as would be conducive for better 
discharge of their judicial work. 


You are the guardian angels to uphold 
the rule of law. 


“The rule of law today, ...... , is being 
subjected to great strain. A spirit Of 
unrest is manifest everywhere. The’ 


established institutions have to face a 
serious challenge. A wind of iconoclasm 
sweeps the minds. The gods we worship- 
ped and adored till yesterday are being 
dethroned from the minds of people one 
the other. : It is precisely in 
moments like these that the rule of law 
acquires added importance for it is the 
rule of law | upon which depends the 
existence and orderly progress of” a 
stable society: Laws embody a code of 
conduct and self-discipline which a nation 
speaking through: its . representatives, 
adopts for itself and enforces through. 
the machinery of the Courts. Man, 
it has been said, ,may be a little lower 
than the angels, . but he has not _ yet 
shaken off the brute. His passions, his 
thinking, his body carry their origins with 
them and he fails, if he vain glorious- 
ly denies them. -His path is strewn with 
carnage, the murderer lurks. always not 
far beneath, to break out from time 
to time, peace resolutions to the contrary. 


. notwithstanding. Law is no more than 


the formal expression of the tolerable. 
compromise that we call justice, without 
which the rule of the tooth and claw . 
must prevail. It has accordingly been 
said by Judge Learned Hand that despite 
its inconsistencies, its crudities, its delays 
and its weaknesses, law -still embodies 
so much of the results of that disposi- 
tion as we can collectively impose. 
Without it we cannot live; only with it 
can we insure the future which by right 
is ours. The best ‘of man's hopes are 
enmeshed in its success; when it, fails 
they must fail; the measure in which it 
can reconcile our passions, our wills, our 
conflicts is the measure of our oppor- 
tunity to find ourselves". 


- TI] 


-— 


“In view of the gtrain to which the rule 
of law,is being subjected, a great 
responsibility devolves upon men of law 
and specially the,legal profession. There 
can, in my opinion, be no doubt that in 
the final analysis law can live not in 
books but in the consciousness of the 
legal profession and the attitude of the 
general mass of people. Judges dressed 
with their brief authority may seem to 
speak more finally but it is only for the 
moment. Their pronouncements in a 
great measure reflect the industry and 
the expositions of law by the counsel 
appearing before them. What counts 
is the attitude and vigilance of the legal 
profession, for the bar is not merely the 
Judge of Judges, it is also the reposi- 
tory of the spirit that gives strength and 
sustenance to the rule of law and keeps 


aglow its torch. The contribution of- 


the bar in the great task of the moulding 
and development of law is in no way less 
than that of the Bench—indeed the role 
of the one is complementary to that of 
the other". (Hon’ble Mr. Justice H. R. 
Khanna, Judge, Supreme Court). — — 


To quote another great Judge, Mr. 


Justice Mathew: 


“The rule of law postulates the pervasive- 
ness of the spirit of law throughout the 


whole range of Government in the sense | 


of excluding arbitrary official action in 
any sphere. It is impossible to formu- 
late a concept of the rule of law applica- 
ble to all stages in the development of a 
State. The rule of law is based upon 
the liberty of the individual and has as 
its object, the harmonizing of the oppos- 
ing notions of individual liberty and, 
public order. The notion of justice 
maintains the balance between the two. 
And justice has a variable content. The 
modern Pilate asks, what is justice, and 
stays not for an answer. The standard 
of what is fair and just set by Courts 
e . 
are perhaps the single most powerful 
influence in promoting the spirit of law 
throughout the Government. The Courts 
radiate and release contagious conse- 
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quences. That does not: mean that 
Judges should exceed the professional 


demands of particular decisions. - 


As Frankfurter said, if Judges want 
to be preachers, they should dedicate 
themselves to-the pulpit. If Judges 
want to be primary shapers of policy, 
Legislature is their place. Self-willed 
Judges are the least defensible offenders 
against Government under the law. 
Mr. Justice Holmes, perhaps the most 
creative mind and the least mentally 
muscle-bound Judge, described with 
characteristic pithiness the task a Judge 
of the Supreme Court as "that of solving 
a problem according to the rules by which 


one is bound". Chief Justice Hughes 
echoed the same sentiment when he 
said: “We do not write on a blank 


sheet. The Court has its jurisprudence 
the, helpful repository of the deliberate 
and expressed convictions of genera- 
tions of sincere minds addressing them- 
selves to exposition and decision, not 
with the freedom of casual critics or 
even of studious commentators, but under 
the pressure and in their limits of defi- 
nite social responsibility. - The Judges 
of the Supreme Court cannot afford to 
be knight-errants and attempt to right 
every wrong that might be paraded be- 
fore them without regard to the rules 
of the game. They must be humble 
enough to remember the words of Justice 
Jackson that they are infallible only 
because they are final: They are not 
final because they are infallible. But 
since the grounds of decision of the 
Courts and their general direction suffuse 
the public mind and the operation of 
Government, Judges cannot free them- 
selves from responsibility of the inevita- 
ble effect. of their opinions jn construct= 
ing and promoting the force of law 
throughout Government". 


Ex-Chief Justice of the Supreme Court, 
Hidayatullah said: 


“The individual contribution of Judges 
are absorbed in the anonymity of the 
coral reef by which the judicial process 
shapes the law. Their name and fame 


N 
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are writ in water. In the course of a 
century, the acclaim of a bare handful 
survives". 


Reasonable men are the best Judges of 
Judges. All public offices are tempo- 
rary accretions, accidental, adventitious, 
transitory; a mere passing show. You 
are all lovers of Jaw. Law is an instru- 
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ment for ensuring ‘eg ood life" and 
social justice; that is bn the ,Govern- 
ment seeks to achieve through the instru- 
mentality of law. : 


- 





[End of Volume (1978) 2 MaLa J. 
(Journal) . | 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 


Present.—V. R. Krishna Iyer and 
Jaswant Singh, JJ. _ 
B. Shah Ap pellant 
V. . o 
Presiding Officer, Labour Court, 
Coimbatore and others ] 
Respondents. 


Maternity Benefits Act (LIII of 1961), 
section 5 (1) and (3)—Maternity bene- 
fit under—Computation of—Term ‘week’ 
—Meaning of — If includes Sundays 
and rest days which may be wageless 
holidays. . MER 


Bearing in mind the ordinary dictionary 
meaning or the popular meaning of the 
term *week', in the context of sub-sec- 
tions (1) and (3) of section 5 of the 
Maternity Benefits Act, the term has to 
be taken to signify a cycle of seven days 
including Sundays. The language in 
which the aforesaid sub-sections 
couched also shows that the Legislature 
intended that computation of maternity 
benefit is to be made for the entire period 
of the woman worker’s actual absence, 
e., for all the days including Sundays 
which may be wageless holidays ‘falling 
within that period and not only for 
intermittent periods of six days thereby’ 
excluding Sundays falling within that 
period. Again the word ‘period’ occur- 
ring in section 5 (1) is a strong word. 
It seems to emphasise the continuous 
runniag of time and recurrence of the 
cycle of seven days. [Para. 18.] 





- *C.A. No. 1649 (NL) of 1975. 


are 


12th October, 1977- 


It has also to be borne in mind that in 
interpreting provisions of beneficial 
pieces of legislation like the one in hand 
which is intended to achieve the object 
of doing social justice to women workers 
employed in the plantations and which 
squárely' falls within the purview of 
Article 42 of the Constitution, the bene- 
ficient rule of construction which would 
enable the woman worker not only to 
subsist but also to make up her dissipated 
energy, nurse the child, preserve her 
efficiency as a worker and maintain the 
level of her previous efficiency and out- 
put has to be adopted by the Court. 
[Para. 18.] 


Thus, computation of maternity benefit 
has to.be made for all the days includ- 


' ing Sundays and rest days-which may be 


wageless holidays comprised in the actual 
period of absence of the woman extend- 
ing upto six weeks preceding and includ- 
ing the day of delivery as also for all the 
days falling within the six weeks imme- 
diately ‘following the day of delivery 
thereby ensuring that the woman worker 
gets for the said period not only the 
amount equalling 100 per cent. of the 
wages which she was previously earning 
in-terms of section 3 (n) of the Act 
but also the benefit of the wages for all 
the Sundays and rest days falling within 
the aforesaid two periods which would 
ultimately be conducive to the interest 
of both the woman worker and her 
employer. [Para. 20.] 


Case referred to:— 


Malayalam Plantations Ltd., Cochin v. 
Inspector of Plantations, M fundakayam, 
1975 K.L.T. 191: 1975 Lab. T.C. 848: 
A.I.R. 1975 Ker. 86. 
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ihe Judgment of the Court was deli- 
vered by 


Jaswant Singh, J.—This ` appeal “by 


special leave. which is directed against 
the judgment and order datéd 24th April, 
1974 of the Letters Patent Bench of the 
High. Court of Judicature at Madras 


reversing the judgment and order dated. 


19th April 1971 of the single Judge 
Of that Court passed in Writ Petition 
No. 3822 of 1969 presented under 


‘Article 226 of the Constitution raises. 


a'complex but an interesting question 
relating to the construction of the phrase 
“maternity benefit .' 
the period 'of her actual absence imme- 
diately preceding and including the day 
of her delivery and for the six weeks 
immediately following that day" occur- 
ring in section 5 (1) of the Maternity 
Benefits Act (LIII of 1961). herein- 
after referred to as ‘the Act) which 
in view of  section.2 (1) of the 
Act is the law applicable even to women 
workers employed in plantations. 


æ 


2.- It áppears that in October,. 1967, 


Subbammal, . respondent ..No. 2 herein, > 


who is a.woman worker employed in 
Mount Stuart Estate (hereinafter 
referred to as ‘the establishment’), which 
is carrying on plantation industry, was 
allowed leave of absence by the establish- 
ment on the basis of a notice given by 
her of her expected delivery which 
actually took place. on 16th December, 
1967.. After her: delivery, the respon- 
dent was. paid by her employers on 
account of maternity benefit an amount 
equivalent to ‘what she would have 
earned on the basis of her average daily 
- wage in 72 working days falling within 
twelve. weeks. of the maternity period. 
‘While : calculating the aforesaid amount 
of maternity benefit, the establishment 
admittedly excluded twelve Sundays 
being  wageless holidays, “which fell 
during the period of the respondent's 
actual’ .abserice. immediately preceding 
and including the’ day of her delivery 
and: the six weeks immediately follow- 
ing that day. Dissatisfied ‘with ‘this 


` 


for: 
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computation, the  retpondent made a : 
representation to her employers clam- 
ing’ maternity benefit for the entire 
period of twelve weeks,under the Act, 
t.e., .for 84 days on the plea’ that a 
week consisted of seven days. As her 


demand did not evoke a favourable res- 


ponse, the respondent applied. to the 
Labour Court, Coimbatore, under sec- 
tion 33-C (2) of the Industrial Disputes 
Act for redress of her grievance. The 
claim preferred by the respondent was 
resisted by the appellant herein who con- 
tended that the respondent was admitted- 
ly working and was being paid only for 
six days in a week and that a pregnant 
woman worker is entitled to maternity 
benefit for 72 days which are the 
normal working days in twelve weeks and 
not for 84 days, as no wage is payable 
for the seventh day of the week, i.e., 
Sunday, which is a non-working wage- 
less holiday. By its order dated 26th 
February, 1969, the -Labour Court allow- 
ed the claim of the respondent., There- 
upon: the establishment moved the High 
Court at Madras under Article 226° of 
the Constitution challenging the decision 
of the Labour Court contending that the 
claim made by the respondent was un- 
tenable as normally,a worker works only 
for six days in a week and the mater- 
nity benefit had to be computed only for 
72 days. As against this, the respon- 
dent pleaded that the computation had to 
be made not with reference to the actual 
number of working days but with refer- 
ence io the total number of days cover- 
ed by twelve weeks i.e., 84 days. The 
single Judge of the High Court to whom 
the case was assigned allowed the peti- 
tion holding that twelve weeks for which 
maternity benefit is provided for in sub- 
section (3) of section 5 of the Act must 
be taken to mean twelve weeks of work 
and the computation of the benefit had 
to be made with reference to the actual 
days on which the woman would have 
worked but for: her inability. Aggrie- 
ved by this decision, the respondefit filed 
an appeal under clause 15 of the Letters 
Patent which, as already stated, was 
allowed by the Letters Patent Bench .of 
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e the High Court @bserving that the mater- 
nity benefit which the respondent was 
entitled tó receive was for the period 
of her absence before delivery including 
the day of delivery and also six weeks 


thereafter, each week consisting of seven. 
Dissatisfied - 


days including Sundays. 
with this decision, the establishment has, 


as already stated, come up in appeal to: 


this Court by special leave. 


3. We have heard Mr. Pai, learned 
counsel for the appellant as also 
Mr. Bhatt, who in view of the default in 


appearance of respondent No. 2 and the 


importance of the point involved in the 
case was appointed as amicus curiae. 
We place on record our deep apprecia- 
tion of the valuable assistance rendered 
to us by both of them. 


4. Assailing the judgment and order 
under appeal, Mr. Pai has urged that 
since legislative intent, as revealed from 
the scheme of section 5 (1) of the Act 
is to compensate the woman worker who 
expects delivery for the loss’ that her 
forced absence from work on ‘account 
of pregnancy and confinement may 
entail, the liability which has to be im- 
posed on her employer cannot exceed 
the amount that she would have earned 
if she had not been compelled to avail 
of the maternity leave and since Sunday 
is a non-working  wageless day, the 
employer cannot be made to'pay for that 
day. He has further urged that since 
under . section 5..(1) . of the Act, the 
maternity benefit has to be computed 
with reference to the period of the 
worker’s actual absence thereby meaning 
absence on days on which there was 
work excluding Sundays and the term 
“week” in the context of sub-sections (1) 
and (3) of section 5 of the Act is to 


be understood as a week of work con- . 


sisting of six days and in the instant 
-case, respondent No. 2 was working and 
earning wages for six days in a week, 
the sfventh day being a wageless holi- 
day. her claim. cannot he sustained. In 
support of his contention. Mr. Pai has 
referred us to the Full, Bench decision 
of the Kerala High Court in M alayalam 


Plantations Ltd., Cochin v. Inspector 
of Plantations, Mundakayam and others! 
and to Convention No. 103 concern- 
ing . Maternity Protection ‘Convention 
(Revised). 1952 adopted by the General 
Conference of the International Labour 
Organisation. 


5. Mr. Bhatt has, on the other hand, 
urged that the scheme of section 5 of 
the Act clearly indicates that a woman 
worker who expects delivery has to be 
paid maternity benefit for all the seven 
days of the week including Sundays fall- 
ing within the ante-natal and post-natal 
periods specified in the section. 


6. For a proper determination of the 
question involved in the appeal, it would, , 
we think, be useful to refer to certain, 
provisions of the Act which have a bear- 
ing on the subject-matter of the contro-., 
versy before us. 


-P 


7. Section 2 (1) of the Act makes the 
Act applicable | to every establishment 
being a factory, mine or plantation (in- 
cluding any such establishment belong. 
ing to Government and to every esta- 
blishment wherein persons are employ- 
ed for the exhibition of  equestrain, 
acrobatic and other perfofíinance). 
Sub-section (2) of section 2 of the Act 
specifically excludes the applicability of 
the provisions of the Act to any’ factory 
or other establishment to which the pro- 
visions of the Employees" State Insurance 
Act. 1948 applv for the time being. 
Section 3 (n) of the Act defines “wages” 
as under: E a 


“3 (n).—Wages means all' remunera- 
tion paid or payable in cash to a 
woman, if the terms of the contract 
of employment, express or implied, 
were fulfilled and includes. —(1) such 
cash allowances (including dearness 
allowance and house-rent allowance) 
asa woman is for the time. being 
entitled to ; 


(2) incentive bonus; T 


|. (1975) K.L.J 191 


: (1975) Lab, L.C. 848 ; 
A,LR, 1975 Ker, 86, 
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(3) the money value of the conces- 
sional supply of foodgrains and other 
articles, but does not include— 


(?) any bonus other than incentive 
bonus; : 


. (ïi) over-time earnings and any 
.deduction or payment made on account 
. of fines; 


(9$) any contribution paid or payable 
- by the employer to any pension fund 
. Or provident fund or for the benefit 
‘of the woman under any law for the 
time being in force; and 


(iv) any gratuity payable on the 
termination of service”. 


* 8. The above definition, it would be 
noted, does not restrict the meaning of 
the term “wages” 
but gives the term a composite meaning 
covering all remunerations in the nature 
of cash allowances, incentive bonus and 
the money value of the concessional 
Supply of foodgrains and other articles. 


9. Section 4 of the Act which prohibits 
the employment of, or work by, women 
during certain period lays down :— 


“4. Employment of, or work ` by, 
women prohibited  durina certain 

period—(1) No employer shall 

knowingly . employ a woman in any 
"establishment during the six weeks 

immediately following the day of her 
. delivery or her miscarriage. 


(2) No woman shall^work in any 
establishment ‘during the six weeks 
immediately following the day of her 
delivery or miscarriage. 


(3) Without prejudice to the provi- 
sions of section 6, no pregnant woman 
shall, on a request being made by her 
in this behalf, be required by her 
employer to do during the period 
specified in sub-section (4) any work 
which is of an arduous nature or 
which involves long hours of standing, 
or which in any way is likely to inter- 
fere with her pregnancy or the normal 
development of the foetus, or-is likely 


to contractual wages. 
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to cause her miscarrigge or otherwise 
to adversely affect. her health. . 


(4) The period referred to in 
section (3) shall ‘be— 


sub- 


\ (a) the period of one month imme- 
diately preceding the period of six 
weeks, before the date of her expected 
delivery ; 


(b) any period during the said period 
of six weeks for which the pregnant 
woman does not avail of leave of 
absence under section 6". 


10. Section 5 of the Act which confers 
right to payment of maternity benefit 
on a woman worker provides:— 


"5. Right to payment of maternity 
benefit.—(1) Subject to the provi- 
sions of this Act, every woman shall 
be entitled to, and her employer shall 

. be liable for, the payment of mater- 
nity benefit at the rate of the average 
daily wage for the period of her 
actual absence immediately preceding 
and including the day of her delivery 
and for the six weeks immediately 
following that day. 


Explanation.—For 
this sub-section, the average daily 
wage means the average of the 
woman's wages payable to her for the 
days on which she has worked during 
the period of three calendar months 
immediately preceding the date from 
which she absents herself on account 

. of maternity, or one rupee a day, 
whichever is higher. 


(2) No woman shall be entitled to 
maternity benefit unless she had actual- 
ly worked in an establishment of the 
employer from whom she -claims 
maternity benefit, for a period of not 
less than one hundred and sixty 


the purpose of 


^ days in the twelve months immediately 


preceding the date of her expected 
delivery : * 


Provided that the qualifying period of 
one hundred and sixty days aforesaid 
shall not apply to a woman who has 


Iii 


^ 


I. 


è 5 


immigrated ini the State of Assam 
and was pregnant at the time of the 
immigration. 


Explanation -—For the purpose of 
calculating under this sub-section, the 
days on which a woman has actually 
worked in the establishment, the days 
for which she has been laid off during 
the period of twelve months immediate- 
ly preceding the date of her expected 
delivery shall be taken into account. 

(3) The maximum period for which 
any woman shall be entitled to 
maternity benefit shall be twelve 
weeks, that is to say, six weeks up to 
and including the day of her delivery 


and six weeks immediately following" 


that day: 


Provided that Wiese a woman dies 
during this period, the maternity 


benefit shall be payable only for the 


days, upto and including the day of 
her death: 


Provided further that where a woman, 
having delivered of a child, dies during 
her delivery, or during the period of 
six weeks immediately following the 
date of her delivery, leaving behind 
in either case the child, the employer 
shall be liable for the maternity béne- 


fit for the entire period of six weeks ' 


immediately following the day of her 
delivery but if the child also dies 


-during the said period, then, for the 


days upto and including the day of 
the death of the child". 


Section 6 of the Act which deals 


with: notice of claim for maternity bene- 
fit and payment thereof is to the follow- 
ing effect:— 


“6. Notice of claim for maternity 
benefit and payment thereof .—(1) 
Any. woman employed in an establish- 
ment and entitled to maternity benefit 
under the provisions of this Act may 
give notice in writing in such form as 
may be prescribed, to--her employer, 
stating. that her maternity benefit and 
any other amount to which she may 


be entitled under this: Act may be. 
„paid to her or to such person.as. she 
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may nominate in the notice and that 
she will not work in any establish- 
ment during the period for which she 
receives maternity benefit. 


(2) In the case of a woman who is 
pregnant, such notice shall state the 
date from which she, will be absent 
from work, not being a date earlier 
than six weeks from the date of her 
expected. delivery. 


(3) Any woman who has not given 

' the notice when she was pregnant may 
give such notice as soon as possible 
after the delivery. 


(4). On receipt of the. notice, the 
employer shall permit such woman to 
absent herself from the establishment 
until the expiry of six weeks after the 
day of her delivery. 


(5) The amount of maternity Bene: 
fit for the period preceding the’ date 
of her expected delivery shall be paid 
in advance by the employer to the: 
woman on production of such proof 
as may be prescribed that the woman 
is pregnant, and the amount due for 
the subsequent. period shall'be paid by 
the employer to the woman within 
forty-eight hours of production of 
such proof as may be prescribed that 
‘the woman has been delivered" of a 
child. 


(6) The failure to give notice under 
this section shall not disentitle a 
woman to maternity benefit or any 
other amount under this Act if she 1s 
otherwise entitled to such benefit or 
amount and in any such case an 
Inspector may either of his own 
motion or on an application made to 
him by the woman, order the payment 
of such benefit or amount within such 
period as may be specified in the 
order", ` 
12. The provisions of section 5 of the 
Act quoted above make it clear that a- 
woman worker who expects a child is 
entitled to maternity benefits for a maxi- 
mum period of twelve weeks which is, 
split up into two periods viz., pre-natal , 
or post-natal, -The first one t.e., pre- 


? 
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natal or ante-natal period is limited to 
the period .of woman's actual absence 
extending upto Six weeks immediately 
preceding and including the day on 
which her delivery occurs and the second 
one. which is post-natal compulsory 
period consists of six weeks immediately 
following, the day of delivery. The 
benefit has to be calculated for the 


- aforesaid two periods on the basis of the 


average daily wage. - According to the 
Explanation appended to section 5 (1) 
of: the 'Act, the average daily wage has 
to. be computed taking into considera- 
tion the average of the woman's wages 
payable.to her for the days on which 
she’ has worked during the period of 
three .calendar . months immediately 
preceding the date from which ^ she 
absents herself on account of maternity, 
or one rupee a day, whichever is higher. 
Eor fixing. the averare daily wage, it has 
therefore first to be ascertained whether 
the wages which were paid or were 
payable to.the woman was for ‘time 
work’ or for ‘piece work’. It has next 
to -be ascertained as:to what were the 
cash wages paid to or payable to her 
in terms of: the definition contained in 
section 3 (n) of the Act for the days 
otv which she worked during the period 
of three calendar months immediately 
preceding thé date of delivery, reckoned 
according to the British. calendar month. 
The total wages thus worked out are 
to be divided by the number of days in 
tlie aforesaid three calendar months in 
order to arrive at the average daily 
wage.: After thus finding out the aver- 
age dailv wage, the liability of the emplo- 
ver in respect of the maternity benefit 
has to be calculated in terms of sec- 
,tion 5 of the Act for both pre-natal and 
‘post-natal period indicated above. 


"13. The real though difficult question 


that calls. for determination by us is as 
to’ what is the connotation of. the term 
"week". occurring in sub-sections (1) 
and (3) of. section 5 of the Act. and 


whether the computation of the mater- . 


nity benefit prescribed by the Act for 
the'aforesaid two periods has to be made 
taking a “week” as signifying a cycle 


! e 


of seven days includingea Sunday or a 
cycle of seven days minus a unday 
which is said to be a wageless day., As 
the Act does not contain any definition 
of hhe word “week,” it has to be under- 
stood in its ordinary dictionary sense. 


14. In the Shorter Oxford English 
Dictionary (Third Edition), the word 
"week" has been described as meaning 
"the cycle of seven days, recognized in 
the calendar of the Jews and thence 
adopted in the calendars of Christian, 


Mohammedan and various other peoples. : 


A. space of seven days, irrespective of 
the time from which it is reckoned. 
Seven days as a term for  periodical 
payments: (of wages, rent, or the like). 
or as a unit of reckoning for time of 
work or service". 


15. In Webster’s New World Dictio- 
nary (1962 Edition), the meaning of 
the word “week” is given as “a period 
of seven days, especially one beginning 
with Sunday and ending with Saturday ; 
fhe hours or days of work in a seven- 


. day period". 


16. In Stroud’s Judicial Dictionary 
(Third Edition) it is statd that: “(1) 
though a week usually means any 
consecutive seven days, it will sometimes 
be interpreted to mean the ordinary 
notion of a week reckoning from Sunday 
to Sunday; and (2) probably. a week 
usually means seveniclear days"... 

17. A “week” according to Halsbury’s 
Laws of England: (Third Edition) 
Volume 37 at page, 84 is strictly the 


time between midnight on Saturday and. 


the same hour on the next succeeding 
Saturday, but-the term is also applied to 
any period of seven successive days. ` 


18. Bearing in mind the above-men- 
tioned dictionary or popular meaning of 
of the term “week”, we think that in the 
context of sub-sections (1) and (3) of 
section 5 of the Act, the term “week”, has 
to be taken to signify a cycle of seven 
days including Sundays. The language 
in which the aforesaid sub-sections are 
couched also shows that the Legislature 
intended that computation of, maternity 
benefit is to be made for the entire 
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period of the yoman — S actual 
absence t.e., for all the days including 
Sundays - «which may be wageless holi- 
days falling within that period and not 
only for intermittent periods of six 
days thereby excluding Sundays falling 
within that period, for if it were not 
so, the Legislature instead of using the 
words “for the ‘period of her actual 
absence immediately preceding and 
including the day of her delivery and for 
the six weeks immediately following that 
day” would have used the words “for the 
working days falling within the period 
of her actual absence immediately preced- 
ing and including the day of her deli- 
very and the six weeks immediately 
following that day but excluding the 
wageless days’. Again the word 
“period” occurring in section 5 (1) of 
the Act is a strong word. It seems to 
emphasize, in our judgment, the  con- 
tinuous running of time and recurrence 
of the cycle of seven days. It has also 
to be borne in mind in this connection 
that in interpreting provisions of benefi- 
cial pieces of legislation like the one in 
hand which is intended to achieve the 


object of doing social justice to women. 


workers 'employed in the plantations 
and which  squarely falls within the 
purview of Article 42 of the Constitu- 
ton, the beneficient rule of construction 
which would enable the woman worker 
not only to subsist but alsó to make up 
her dissipated energy nurse her child, 


|preserve her efficiency as a^ wokrer and 


maintain the level of her previous effici- 
ency and output has to be x by 
the Court. 


The interpretation placed by’ us an 
the phraseology-of sub-sections (1) and 
(3) of section 5 of the Act appears to 
us to be.in conformity not only with 
the legislative intendment but also with 
paragraphs 1 and 2 of Article 4 of 
Convention No. 103.concerning Mater- 
nity Protection Convention (Revised), 
1952, adopted by the General Conference 
of the International Labour Organisa- 
tion which are extracted below for 
facilitv of reference: — 
“Articla 4: 
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(1) While absent from work ca 
maternity . leave in accordance with 
the provisions of Article 3, the woman 
` shall be entitled to receive cash and 
medical benefits. 
(2) The rates of cash benefit shall’ be 
fixed by national laws or regulations 
so as to ensure benefit sufficient for 
the full and healthy maintenance of 
- herself. and her child in accordance 
with a suitable standard of living”, 
20. Thus we are of opinion that, com- 
putation of maternity. benefit. has ‘to ‘be 
made for.all the days including Sundays 
and rest days which may be wageless 
holidays comprised in the actual period 
of absence of the woman.extending up- 
to six weeks preceding and including the 
day of delivery as also for all the days 
falling within the six weéks' immediately 
following the day of delivéry thereby 
ensuring that the woman worker géts 
for the said period not only-the amount 
equalling 100 per cent. of the wages 
which she was previously earning in 
terms of séction 3 (n) of the Act but 
also the benefit of the wages for all thé 
Sundays and rest days falling within the 
aforesaid two periods which would ulti- 
mately be conducive to the interests of 


both the woman worker and her 
employer. 
21. In view of what we have Stated 


above, we cannot uphold the view of 
the law expressed by the Full Bench of 
Kerala High Court in Malayalam Plan- 
tations Lid., Cochin v. Inspector of 
Plantations, M undarayam and others. 


22. In the result, the appeals fails and 
is hereby dismissed. . Although. costs 
have to be paid by appellant to respon 
dent No. 2 in terms ofthe Court's: -order 
dated 30th October, 1975, yet in view 
of the fact that the said respondent’ has, 
not chosen to appear at the hearing 'of 
the case and Mr. K. N. Bhatt has assist- 
ed the Court as amicus curiae, we direct 





the appellant to pay Rs. 1,000 i 

Mr. Bhatt as his fee. 

V.K. EN 
_ dismissed. 





l. 1975 K.L.T. 191: ALR. 1975 Ker. 86. 
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THE SUPREME COURT OF.INDIA. 
(Civil Appellate Jurisdiction. ) 
Present :—P: N. Shinghal and P. S. 
Katlasam, JJ. ^ ` 
Smt. K. Kamalam | Appellant* 
R: Ponnuswamy and others 

`.. Respondents. 


Motor Vehiclas Act (IV of 1939), sec- 
tion 64-B—Interference by High Court 
with. the. order of State Transport Appel- 
late Tribunal — Tribunal ignoring the 
greater . experience. of one of claimants 
—High Court, if could interfere. 


Held, that the decision of the State 
Transport Appellate Tribunal to give 
preference to the appellant on the basis 
of higher sector qualification, was exa- 
mined by the High Court and the High 
Court came to the conclusion that the 
R. Pachamuthu Udayars claim that 
hé had for greater experience than .the 
appellant had not been taken into consi- 
deration. The High Court held that, 
such an experience should give way to 
. the sector qualification. It could not 
be said that there was any jurisdictional 
error or illegality or material irregula- 
rity in the exercise of the jurisdiction 
of the High Cout under section 64-D 
of the Act when it had found that 
R. Pachamuthu Udayar’s greater  ex- 
perience was ignored without any justi- 
fication. [Paras. 6, 7.] 
| Cases referred to:— t 


Ajantha Transports (P.), Ltd. v. M|s. 
T. V. K. Transports, Pulamnatti, Coim- 
batore ‘District, (1975) 2 S.C.R. 166: 
(1975) 1 S.C.C. 55: (1975) 2 M.L.J. 
(S.C.) 16: (1975) 2 S. C. J., 320: 
ALILR. 1975 S.C. 123; K. Balasubra- 
mania Chetty v. N. M. Sambanda- 
moorthy Chetty, (1975) 3 S.C.R. 91: 
(1975) 1 S.C.C. 242: A.I.R. 1975 
S.C. 818. 

The Judgment of the Court was deli- 
vered by ME. 


* Œ. As. Nos. 688 and 689 of 1976. 


` 12th January, 1978. 
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Shinghal, J..—These. tyo . appeals .by 
special leave are directed against a ;com- 
mon judgment. of , the. Madras High 
Court, dated 20th April, 1976,:in civil 
revision petitions which. were filed by 
R. Ponnuswamy, R..Pachamuthu Uda- 
yar and M. Ramaswami. : 


2. Thete were fifteen applicants for the 
grant of a stage carriage permit in the 
Rasipuram Pallipalayam route, in Salem 
District. The ‘Regional Transport 


‘Authority granted a permit to R. Ponnu- 


swamy, and rejected the other applica- 
tions, by his order, ‘dated -4th October, 
1974. . Several appeals were filed before, 
the: State Transport Appellate Tribunal, 
Madras. ' The Tribunal took the view 
that a'person having the maximüm sec- 
tor qualification was to be preferred if, 
he possessed the other' necessary quali- 
fications. It accordingly held ‘that as 
“sector qualification” was a vital"factor, 
the qualifications ‘of ‘the appellants had 
to:-be considered “only in’ that back- 
ground". It allowed Smt. Karnalam's 
appeal by its judgment, dated Sth Jan- 
uary, 1976, on the ground ‘that “shé had 
a superior claim-for-the grant -of the 
permit because of her sector qualifica- 
tion on the unserved portion of the 
route, and dismissed the other appeals. 


3. R. Ponnuswamy (to whom'petmit 
was granted by the Regional Transport 
Authority), R. Pachamuthu Udayar and 
M. Ramaswami felt aggrieved and filed 
revision petitions before the High Court 
under section 64-B of the Motor Vehicles 

Act, hereinafter referred to as.the Act. - 
As the High Court had ordered a "fresh 
consideration" of the claims of R. Pon- 
nuswamy. R. Pachamuthu Udayar and 
of Smt. Kamalam by the Tribunal, these 


two appeals have been filed ‚by, Smt. 
Kamalam. - 1 i OR 
4. We shall first deal with Civil 


Appeal No. 689 of 1976 which relates 
to R. Pachamuthu Udayar's application ` 
for the grant of permit, for if we find 
that the High Court's ordér of remand 
is justified in the facts and circumstan- 
ces of his case, it will not really be ne-. 
cessary to examine the other appeal 
separately. AE 


IT] 


5. We find rom the order of the 
Resiona] Transport Authority that the 
parties before us secured a total of eight 
marks each on he basis of their resi- 
dence (or principal place of business), 
technical qualification, workshop facili- 
ties and viability of units. The 
Regional Transport Authority rejected 
R. Pachamuthu Udayar’s application on 
the ground that his performance was not 
satisfactory as he had “given room for 
complaints’. The State. Transport 
Appellate Tribunal however found that 
there was no material to justify that con- 
clusion, and did not give any weight to 
the “so called complaint against him” 
so as to justify the rejection of his claim 
on that basis. All the same, R. Pacha- 
muthu Udayar’s appeal was dismissed on 
the ground that Smt. Kamalam - had 
“greater sector qualifications”. 


6. When the matter came up before the 
High Court in revision, the decision of 
the Tribunal to give preference to Smt. 
Kamalam merely on the basis of higher 
sector qualification, was examined and, 
while doing so, the High Court cate- 
gorically arrived at the conclusion that 
R. Pachamuthu Udayar’s claim that he 
had far greater experience than Smt. 
Kamalam had not been taken into con- 
sideration. The High Court found that 
R. Pachamuthu Udavar had more experi- 
ence than Smt. Kamalam, and took 
note of the fact that the Tribunal had 
not stated that, in its opinion, such ex- 
perience should eive way to the sector 
aualification. While doing so the-High 
Court took into consideration the deci- 
sion of this Court in Atantha Transhorts 
(P.) Ltd., Coimbatore etc. v. Mls. 
T.V. K. Transports, Pulamtatti, C oim- 
batore District, etc.1 and, after examin- 
ing the revision petition of R. Pacha- 
muthu Udavar, it made the following 
observations: 


“The Tribunal should have without 
reference to the preferential claims of 
a person having a sector qualification, 


320: (1975) 2 S.C.R. 166: 
A.LR,. 1975 S.C. 123. 


9.—2 


(1975) 1 S.G.C. 55: 


1, (1975) 2 M.L.J. (S.C) 16: (1975) 2 S.C.J. , 
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considered the qualifications of each of 
the competing claimants and if it finds 
that such qualifications are more or less 
equal then the sector qualification can 
be taken as a tilting factor to select 
the person having that qualification. 
The Tribunal has, in this case, pro- 
ceeded to assume that the person hav- 
ing sector qualification will have a pre- 
ferential claim; so it cannot be taken 
to have considered properly the other 
qualifications, for its consideration was 
on the basis of the preferential claim 
of the person ‘having a sector qualifi- 
cation.’ 


It was for that reason that the High 
Court allowed the revision, petitions of 
R. Ponnuswamy and R. Pachamuthu 
Udayar and ordered a “fresh considera- 
tion” of their claims. and. the claim of 
Smt: Kamalam in the light of its 
observations. l 


7. Counsel for:the appellant has not 
been able to urge any satisfactory argu- 
ment against the impugned order of the 
High Court. ‘He no doubt invited our 
attention to K. Balasubramania Chetty 


v. N. W. Sambandamoorthy Chetty,|- 


but he was unable to show how, in view 
of the aforesaid conclusion of the High 
Court, it could be said that there was 
any jurisdictional error or illegality -or 
material irregularity in the exercise of 
the jurisdiction of the High Court under 
section 64-B of the Act when it had 
found that , R. Pachamuthu Udavar’s 
greater experience was ignored without 
any justification. 


8. As we find no merit in these Bosse 
they are Hereoy dismissed with costs. one 
set. 


V.M.K. —— 4 ppeals dismissed. 


` 





L (1975) 1 S.C.R. 91: (1975y 1 S.C,C, 242; 
A:LR, 1975°S,C. 818, 


— 
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THE SUPREME COURT OF INDIA. ` 


(Criminal Appellate Jurisdiction. ) 


Present.—V. R. Krishna Iyer, N. L, 
Untwalia and P. S. Kailasam, JJ. 


Srirangan . 

| ‘A ppellant* 
v. ME | 
State of Tamil Nadu 

| Respondent. 


Penal Code (XLV of 1860), section 302 
—Criminal Procedure Code, 1973 (II of 
1974), section 354 (3)—Murder—Pro- 
per sentence — Relevant factors to be 
‘borne in mind. 


In the agonisingly sensitive. area. of. sen- 
tencing, especially in the choice between 
life term and death penalty, a wide spec- 
trum of circumstances attract judicial 
attention since they are all inarticulately 
implied in the penological part of ‘section 
302 ‘of the Penal Code read with section 
354 (3) of the Criminal Procedure Code 
of 1973. The plurality factors bearing 
- on the crime and the doer of the. crime 
must carefully enter the judicial verdict. 
The winds: of penological reform nót- 
withstanding, the prescription in section 


302, Penal Code, binds and ‘death penalty’ 


is still permissible in the punitive phar- 
| macopoeia in India. ' [Para. 3.] 


Even ‘so, the lesser penalty of life -im- 
prisonment will be a more- appropriate 
punishment in the present ‘case, where a 
toddy tapper, young in age and a mental 
case, returning aftr.a day-long toil with 
his tool was provoked by some trivia and 
went into tantrums and inflicted gross 
triple killings all in one sombre sunset. 

[Para. 3.] 


Case referred to:— 
. Namu Ram v. State of Assam, (1975) 


Cr.L.J. 646: (1975) S.C.C. (Cr.) 
98: (1975) 1 S.C.C. 318: A.I.R. 
1975. S.C. 762.. 


* Cr, A, No, 470 of 1977. °- * ] 
. 9005. November, 1977. 
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The Judgment. of the «(Court was deli- 
vered by l 


r 


Krishna Iyer, J.—A *toddy tapper, 
young in age and a mental case, return- 
ing after a day-long toil with his tool, 
the sickle, and tense in state was pro- 
voked by some trivia and went into 
tantrums and inflicted triple kill- 
ings, all in one sombre sunset. This 
bleeding tragedy led to prosecution and 
conviction, appeal and confirmation, the 
unimpeachable .offence being murder. 
The defence of insanity tested by the 
hoard rule in McNaghten’s case, codi- 
fied in the Indian Penal Code over hun- 
dred years ago, was rightly dismissed, 
the testimony of dementia falling .far 
short of the prescription in section &+, 
Indian Penal . Code. We have dis- 
covered no error in the factual finding 
and must therefore confirm the convic- 
tion. - Indeed, lleave itself was granted 
confined to the question of sentence. 


2. The trial Judge, whose horror at the 
multiple homicide unsheathed the terror ^ 
of death penalty, decreed capital sen- 
tence on the culprit, and the High Court, 
deeply disturbed by. “the brutal triple 
murder”, set its seal of AD PTOA on guilt 
ang punishment, 


3. In the. agonisingly sensitive area 
of sentencing, especially in the choice 
between life term and death penalty, a 
wide spectrum of. circumstances attracts 
judicial attention, since they are,all in- 
articulately implied in the  penological 
part..of section 302, Indian Penal Code 
read  with.section 354 (3), Criminal 
Procedure Code. . The plurality factors 
bearing on the crime and the doer of the 
crime must carefully enter the judicial 
verdict. The winds of  penological 
reform notwithstanding the  prescrip- 
tion in section 302 binds and death 
penalty is still permissible in the "puni- 
tive pharmacopoeia of India. Even 
so, the current of precedents and rele- 
vant catena of clement facts, personal, 
social and others, persuade us to ‘hold 


n] 


that, even as in amu Ram v. State of 
Assam!, the lesser penalty of life 


‘ imprisonment will be a more appropriate 


punishment here. 


4. We set aside the death sentence and 
award imprisonment for life to the 
appellant under section 302, Indian Penal 


Code. The appeal is disposed of 
accordingly. 
V.K. Appeal allowed. 





THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 

Pnz*gzNT.—V.R. Krishna Iyer and Jaswant 
Singh, 7%. 

Dr. Ram Chander Singh Sagar and 
another .»  Petitioners* 


v. 
State of Tamil Nadu and another 
Respondents. 


Criminal Procedure Code, 1973 (II of 1974), 
section 406—Scope—If clothes with power to 
transfer investigations from one police station 
\ 

to another. 

The Code of Criminal Procedure clothes 
the Supreme Court with power under 
section 406 to transfer a case or appeal 
from one High Court or a Court subordi- 
nate thereto to another High Court or 
to a Court subordinate thereto. But 
it does not clothe the Supreme Court 
wiith the power to transfer investigations 
from one police station to another in 
the country simply because the first 
information report or a remand report 
is forwarded to a Court. [Para. 1.] 


The Order of the Court was made by 


Krishna Iyer, 7.—The Code of Criminal 
Procedure clothes this Court with power 
under setion 406 to transfer a case or 
appeal from one High Court or a Court 
subordinate to one High Court to another 
High Court or to a Court subordinate 
thereto. But it does not clothe this 
Court with the power to transfer investi- 
gations from one police station to another 
in the country simply because the first 
information or a remand report is for- 
warded to a Court. The application 
before? us stems from a misconception 
about the scope of section 406. "There 





l. A.I.R. 1975 S.C. 762. ‘ 
*T,P, (Cr.)No. 10 of 1977. 3rd January, 1973 
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is as yet no case'pending before any’ 
Court as has been made clear in the 
counter-affidavit of the State of Tamil 
Nadu. In the light of this counter- 
affidavit nothing can' be done except 
to dismiss this petition. 

2. If the petitioners are being direc- 
ted to appear in a far-off Court during 
investigatory stage it is for them to move 
that Court for appropriate orders so 
that they may not be tormented by 
long travel or otherwise teased by judi- 
cial process. If justice is denied there 
are other redresses, not under section 
406, though it is unfortunate that the 
petitioners have not chosen to move 
that Court to be absolved from appear- 


‘ance until necessitated by the circum- 


stances or the progress of the investi- . 
gation. To come to this Court directly 
seeking an order of transfer is travelling: 
along the wrong street. We are sure 
that if the second petitioner is ailing, 
as is represented, and this fact is brought 
to the notice of the Court which has 
directed her appearance, just orders 
will be passed in case there is veracity 
behind the representation. ‘We need 
hardly say Courts should use their 
processes to the purpose of advancing 
justice, not to harass parties. Anyway, 
so far as the petition for transfer is con- 
cerned, there is no merit we can see and 
so we dismiss it. j 

V.K. Petition dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PRESENT. —V. R. Krishna Iyer and Jaswant 
Singh, FF. . 

The K.C.P. Employees’ Associations 
Madras e Appellant™ 


v. 
The Management of K.C.P. Ltd., 
Madras and others Respondenis. 


(A) Payment of Bonus Act (XXI of 1965), 
section 3, proviso—Applicabiltty. 

Held, on facts that the proviso to section 3 
of the Payment of Bonus Act was attrac- 
ted to the Central Workshop at Tiru- 
vottiyur, Madras which was one of the 
three business adventures carried on in 
different places in South India by 
K.C.P. Ltd. Separate balance-sheets and 


* C. As. Nos. 2142.43 011970. . 
E 24th January, 1978, 
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profit and loss accounts had been‘. pre- 
pared and maintained in the past and 
in the relevant accounting years also, 
although there was much force in the 
contention that they had not been pro- 
perly maintained. Hence: the, High 
Court was right in directing the tribunal 
to 're-enquire and rectify the balance- 
sheets and profit and' loss accounts for 
the yearsin question taking. due note 
of the requirements of the Act. | 

l i [Para. 4.] 
(B) Interpretation of Statutes—Industrial law 
— Proper interpretation, "| | 8 


In Industrial Law, interpreted and 
applied in the perspective of Part .IV 
of the Constitution, the benefit of reason- 
able doubt on law and facts, if there be 
such doubt, must go to the weaker section, 
labour. [Para. 5.] 


Case referred to : 


Alloy Steel Project v. The Workmen, (1971) 
3 S.C.R. 629. 


The Judgment of the Court was delivered 
by ; 
Krishna Iyer, 7.—Affirming judgments 
need not speak elaborately, and so, in 
these two appeals where we do not: dis- 
agree with the High Court, only a brief 
statement of reasons is called for. 


2. The subject-matter is a bonus dispute 
between the management-respondent and 
the workmen union revolving round 
the applicability of the proviso to section 
3 of the Payment of Bonus Act, 1965 
(hereinafter referred to' as ‘the Act’) for 
the years 1964-1965 and 1965-1966. A 
thumbnail sketch of the facts: >~ 


The K.C.P. Ltd., a public limited.. com- 
pany, carries on three business adventures, 
viz., manufacture of sugar, of cement 
and of heavy éngineering machinery. 
The concerned factories are in three 
different places: in South India ' and 
employ workmen on different terms 
in three . different -units. We are 
directly concerned with the engin- 
eering unit known as the Central 
Workshop run'‘at Tiruvottiyur, Madras. 
When the Payment of Bonus Act, 1965 
came into force the. workmen of this 
unit, which was financially faring ill 
unlike the other two sister units, deman- 
ded bonus on the footing that the three 
different undertakings must be treated 


0 
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as one composite establishment and on 
the basis of the overall profits, bonus 
must be reckoned as provided* in the 
Act. The respondents demurred on 
the ground that the Central Workshop 
was a separate 'undertaking to which 
the proviso to section 3 applied. and - 
consequently the claim for bonus on 
the basis of a single establishment was 
untenably over-ambitious. Although the 
concerned unit was perhaps a losing 
proposition for the relevant years, ' (we 
do not know for certain) the Tribunal 
upheld the claim, of the workmen for 
both the years, but the two awards were 
challenged by‘ Writ Petition, in the 
High Court. 'The award relating to 
1964-65 was upheld by a Single Judge 
of the High Court who took the view 
that since all the three units, though 
divergent and located.in different places 
were owned by the same company and, 
therefore, without more, were covered 
by the main part of section 3 ànd the 
proviso stood . repelled. Two other 
questions, which had engaged the atten- 
tion of the Tribunal, were scantily dealt 
with, the findings, if one may call them 
so, being adverse to the workmen. 
The management duly carried an appeal 
before a Division Bench of the... Court 
which also called up and heard the 
writ petition against the award relating 
to the year. 1965-66. Both the awards 
were set aside, the holdings on the sub- 
stantial points being adverse to; the 
workmen. However, certain follow-up 
inquiry had to be done by the Tribunal 
to correct errors, for which limited pur- 
pose, there was a direction by the High 
Court. The matter stood at that stage 
and the two appeals in this' Court are 
aimed against the decision of the Division 
Bench of the High Court. 


3. The first point that appealed to the 
learned Singlé Judge, but failed before 
the Division Bench, has  admittedly 
no merit in the light of this Court's direct 
ruling on the point. ` 


4. The second point urged by Shri 
M. K..Ramamurthy that the Central 
Workshop has had no ‘separate’ viable 
balance-sheet-and profit and loss accounts 
in respect of that undertaking, and 
that such is the finding of fact by the 
‘Iribunal, does not appeal to us. Nor 


ic 


€ is there life in tBe third limb of his argu- 
ment tkat the respondent has failed to 
show that the Workshop has not been 
treated as part of the common establish- 
ment for the purpose of computation 
of bonus. We agree with the appellate 
judgment that the proviso is attracted. 
Separate balance-sheets and profit and 
los accounts have been prepared and 
maintained in the past and during the 
relevant years of accounting also, although 
there is much force in the contention that 
they have not been properly maintained. 
Some items which may help enhance the 
the bonus have, perhaps, been omitted 
and the High Court is right in directing 
the Tribunal to re-enquire, rectify the 
balance-sheets and profit and loss 
accounts for the years in question 
taking due note of the requirements of 
the Act as mentioned in the judgment 
of the Division Bench vis-a-vis Central 
Workshop. We are inrespectful agrec- 


. V.K. 
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ment with the decision in Alloy Steel 
Project v. The Workmen', but do not 
regard the ratio of that case as applicable 
to the present case on the facts. 


9. In Industrial Law, interpreted and 
applied in the perspective of Part IV 
of the Constitution, the benefit of 
reasonable doubt on law and facts, 
if there be such doubt, must go 
to the weaker section, labour. The 
Tribunal will dispose of the case making 
this compassionate approach but with- 
out over-stepping the proved facts, 
correct the balance-sheets and profit 
and loss accounts of the Central Work- 
shop to the extent justified by the Act 
and the evidence and finish the /is within 
three months, of receipt of this order. 
The appeals are dismissed. No costs. 


Appeals dismissed, 


[END OF voLUME (1978) 2 M.L.J. 
(S.C.)] 
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[FULL BENCH] 


. IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. Govindan Nar, CJ., V. 
Ramaswami and V. Sethuraman, JJ. 


Thvl. Kathiresan Yarn Stores, No. 7, 
Sivasamypuram Extension, Salem-7 
Petitoner* 


v. 


The State of Tamil Nadu, represent- 

ed by the Joint Commercial Tax 

Officer, Salem Town North ! 
Respondent. 


Tamil Nadu General Sales Tax Act (I 
of 1959), section 12 (3)—8Best judg- 
ment assessment — Addition made — 
Penalty levied whether sustainable — 
Assessee’s inability to prove the case 
cannot be ground dii di of penalty— 
Penalty cancelled. 


The petitioner was a dealer in handloom 
cloth and art silk yarn. The assessing 
authority under the Sales Tax Act made 
a best judgment assessment and made 
certain additions to the turnover. He 

also levied a penalty under section 12 
- (3) of the Tamil Nadu General Sales 
Tax Act. The assessee challenged the 
levy of penalty. 


Held: Though ‘for the purposes of 
assessment the estimate of turnover on 
the basis of best judgment can stand, for 
the purpose of imposing penalty under 
section 12 (3) of the Act something 
more goncrete is required to reach the 
conclusion that the dealer actually had 
the turnover which was fixed or had 





* T.C. No. 329 of 1975 (Revision No, 47 of 
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earned the income which had been fixed ' 
by the best judgment method. i 


[Para. 10.] _ 


Penalty was for not disclosing. In 
order that it might be said that there was 
non-disclosure, it had first to be found 
that there was turnover or income to dis- 
close. If the- existence of the 
turnover or income was based on 
the fact that the assessee had not been 
able to establish the case that he pleaded 
that by itself could not prove the positive 
that there was income or turnover. But 
the inability to prove the case pleaded 
would be sufficient to assess the dealer or 
the person liable to pay tax. 

[Para. 10.] 


All the circumstances of the case would 
have to be carefully scrutinised and the 
question whether penalty should be im; 
posed should be considered on the basis 
of the judicial determination of the ques- 
tion whether grounds exist for the im- 
position of such penalty. The mere fact 
of a best judgment zssessment, particu- 
larly when assessment: was based on the 
inference flowing from the inability of 
the assessee to establish the case pleaded 
by him would not be sufficient for the 
purpose of imposition of penalty, for the 
degree of proof required for the impo- 
sition of penalty was quite different from 
and was of a much higher order than 
that required for the purpose of making 
a best judgment assessment. 

- [Para. 13.] 


Cases referred to:— 


State of Madras v. Mohd. Samiulla 
Sahibi and Co., (1973) 32 S.T.C. 179; 
Oveekee Textiles v. Deputy C ommercial 
Tax Officer, (1971) 27 S. T.C. 439; 
Madras Metal Works v. State of Mad- 
(1973) 31 S.T.C. 566; Rajam 
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Textiles v. State of Tamil Nadu, (1977) 


39 S. T. C. 124; Commissioner of | 


Income-tax v. Anwar Ali, (1971) 1 S. 
C. R. 446: (1971) 1I. T. J. 531: 
(1971) 1 S.C.]J. 694: (1970) 76 I.T. 
R. 696: A.I.R. 1970 S.C. 1782; A. 
V. Mewappan v. Commissioner of 
Commercial Taxes, (1967) 20 S. T.C. 
115; 4. V.'Meiyappan v. Commissioner 
of Commercial Taxes, (1967) 20 S.T. 
C. 124. - |, 


Petition under section 38 of Act I of 
1959 praying the High Court to revise 
the order of the Sales Tax Appellate 
Tribunal (Additional Bench), Coim- 
batore, dated 20th June, 1974 and made 
in C.T. Appeal No. 95 of 1974. (Appeal 
No. 9 of 1973—Appellate Assistant 
Commissioner (Commercial Tax), Salem 
M.G.S.T. No. 1462 of 1964-65—Joint 
Commercial Tax Officer Salem Town 
and (North) Salem. E 


e Natarajan, for Petitioner. 


K. Venkataswami, Additional 
ment: Pleader, for Respondent. 


The Order. of the Court was made by 


Govindan Nair, CJ.—Thvl. Kathiresan 
Yarn Stores, registered dealers under the 
Tamil Nadu General Sales Tax Act, are 
the revision petitioners. They were 
carrying on business in handloom cloth 
and art silk yarn.. The Department came 
to know that the revision petitioners had 
imported art silk to the value of 
Rs. 4,25,243 through the Port of Bombay. 
The assessing authority, on estimate basis, 
fixed the petitioner’s taxable turnover at 
Rs. 4,67,767.30 by ‘adding 10 per cent. 
of Rs: 4, 25 ,243 to that. amount. -This 
addition was towards gross profit to the 
purchase. turnover.: 
fixed, Rs. 4,67,767.30, was assessed at 
2 per cent. under section 12 (2) of the 
Act and-a penalty of Rs. 14,033 was also 
imposed on the petitioners under section 
12 (3) of the Act. The appeal taken 
by the petitioners to the Appellate Assis- 
tant Commissioner' and the Tribunal 
failed." - Before the Tribunal three points 
were raised by the petitioners: 


Govern- 


~ (4) The assessment was barred by 
* fime; as the -assessment was’ made 


The : amount 'so. 
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beyond the period offfive years from * 
the expiry of the year to which the 
tax related. (The assessment year 
was 1964-1965): 


(4) The turnover was not liable to 
tax, and 


(iii) The imposition of penalty was 
SUME 


2. The point of limitation was raised 
on the basis of section 16 (1) (a) of 
the Act. The Tribunal found that this 


' was not a case of escaped turnover being 


assessed under section 16 of the Act. It 
referred to the initiation of proceedings 
under section 12 of the Act to assess the 
petitioners on a total turnover of Rs. 
11,59,309.05 for the year 1964-65 by a 
notice dated 18th July, 1966 and the re- 
ply of the petitioners to the notice, dated 
Ist September, 1966. On subsequent oc- 
casions the petitioners had also asked for 
time to produce the accounts before the 
assessing authority. A further notice 
was issued on 15th December, 1969 by 
proposing the assessment now in dis- 
pute. Later the assessment was. con- 
firmed on that basis by an order, dated 
30th November, 1972. No question of 
limitation can arise where action has been 
taken under section 12. (2) of the Act. 
The Tribunal therefore rightly negatived 
the plea of limitation. 


3. The second point raised before the 


Tribunal was based on the contention 


- that, though the art silk was admittedly 


imported through the Port of Bombay, 
the art silk was.never brought to the 
State of Tamil Nadu, that it was never 
converted into handloom cloth and that 
it was never sold in Tamil Nadu. The 
dealers also contended that the art silk 
itself was sold in Bombay. But there 
was no proof of such sale of the art silk 
in Bombay. In those circumstances the 
Tribunal took the view that, the dealers 
not having established the case pleaded 
by them, an inference could be drawn 
that the goods were brought to Madras, 
converted into handloom cloth and sold 
in Madras. ‘This view was supported 
by the decision in State of Madras v. 
Mohammed Samiulla Sahib and Com- 
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pany “relied on uus by: the Tribimal. 
We see: no reason to-interfere with the: 


view taken by the Tribunal on this point. 


4. The only other point remaining to be. 


considered: is whether the. imposition of 
penalty, in the circumstances, of the case, 
was justified. Penalty was imposed un- 
der section 12 (3) of the Act. 


the relevant time, was in these terms: 


“When making any assessment under 


~ 


in addition to the tax assessed, a penal- 


ty not exceeding one and a half times , 


the amount of tax due on the turnover 
that was not disclosed by the dealer in 
his return or, in the case of failure to 
‘submit a return, one and half times 
the tax assessed, as the case may be.” 


5. The sub-section has been amended 
by Act XXX of 1972, and the words, 
“not wilfully disclosed,". were substitu- 
ted for the words, “‘not.disclosed’’. 


6. On the wording. of sub-section (3) 
it was contended that the sub-section 
did not require any conscious violation 
of any provision of the Act and that no 
mental element to constitute a | guilty 
mind had to be established in order that 
penalty might be imposed. In cases 
where a return has been filed, and an 
estimate had to be made applying sec- 
' tion 12, the difference in. the turnover 
returned and the turnover fixed will be 
the turnover that was not disclosed, and, 
-penalty ‘can be imposed to the extent of 
one and a half times the tax due on that. 
difference. It was further pointed out 
that in cases, where no return had been 
filed, penalty could be imposed-at one 
and a half times the tax assessed. When’ 
this part of the section comes into opera- 
tion, there.can be no question of any turn-. 
over not being disclosed. Dealing with 
this læt submission, we would like to. 
point out that, when no rettirn has been 
filed, there- will be ho turnover disclosed, 
and therefore the turnover fixed can be 
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Sub- . 


section (3) of section 12, as it stood at . 


sub-section (2), the assessing autho- < 
‘rity may also direct the dealer to pay, | 


taken tobe the turnover not disclosed. 

So-we-see no difference between the first 
part of sub-section (3) of section 12 and 
the latter part of that sub-section. ` The ` 
question, then is whether, in all cases of 
an estimate under section 12 (2) of the 
Act, the authority would be justified in 
imposing penalty under section 12 (3) of 
the Act. Counsel for the petitioners 
relied on a number of decisions of this 


; Court in support of the submission that, 
‘ when an estimate is made on the amount 


of turnover not disclosed, no penalty 
could be' imposed. .The wording of 
section 12 (3) was compared with the 
wording of section 16 (2). Section 16 
(2) provided that the assessing autho- 
rity may, if it is satisfied that the escape 
trom assessment is due to wilful non- 
discloser of assessable turnover by the 
dealer, direct the dealer to pay,.in addi- 
tion to the tax assessed a penalty not 
exceeding one and a half times the tax 
so'assessed. It was stressed that the 
words "wilful non-disclosure" occurring 
in section 16" (2) were- significantly 
absent in section 12 (3), which only talks 
of turnover not disclosed. Reliance was 
placed on the decisions of this Court in 
Oveekee Textiles v. Deputy Commercial 
Tax Officer; Madras Metal Works v. 
State of Madras? and Rajam Textiles v. 
State of Tamil Nadw?. In Oveekee 
Textilas v. Deputy Commercial Tax 
Officer’, it has-been held that the levy 
of perialty under section 16 (2) is condi- 
tional upon the satisfaction of the autho- 
rity that the escapement of turnover was 
the result of an overt culpable act on the 
part of the assessee; that though such a. 
satisfaction referred to the mental satis- 
faction of: the assessing authority, yet a 
finding to that effect is the siné qua non 
for the imposition of penalty under sec- 
tion 16, that therefore a penalty levied 
in the purported exercise of jurisdiction 
under section 16, but without such a 
finding, is’ unsustainable and that, on the’ 
other hand, if the penalty is levied while 
the assessment is made under section 12, 
then it'is. valid and has to be sustained. = 





l. (1971) 27 S. T-C. 483. - 
2. (1973) 31 S. T.C. 566. 
3. (1977) 89 S.T.C, 124, 
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7. In Madras Metal Worhs v. State of 
Madras*, a similar view has been taken: 


‘“The learned counsel for the assessee 
‘also contends that there is no justifica- 
tion for the levy of penalty in this case 
and that, in any event, the quantum of 
penalty is excessive. It is seen that 
the penalty originally levied ‘by the 
assessing authority was Rs. 2,230 and 
this has been reduced by the Tribunal 
to Rs. 750 having regard to the cir- 
“cumstances of the case. The conten- 
tion advanced on behalf of the asses- 
‘see in this regard is that mere suppres- 
sion of turnover for a particular period 
during the assessment year will not 
show that there was a wilful suppres- 
„sion of turnover throughout the year 
and that, unless the assessee 1s shown 
‘to have had sufficient mems rea leading 
to the inference of wilful suppression 
of turnover, there could be no levy of 
.penalty. We are not able to accept 
this contention for, if there was non- 
disclosure of a portion of the turnover 
from the regular account books, and 
the turnover has actually been — sup- 
pressed from the regular  acccount 
books it would easily be inferred that 
.the assessée had the necessary mens 
rea to exclude such turnover from his 
. regular accounts, with a view to evade 
payment of tax on such turnover. 
As a matter of fact, section 12 (3) 
_of the Tamil Nadu General Sales Tax 
. Act,- which empowers the assessing 


authority to levy penalty in cases of. 


this kind, does not make it a condi- 
tion that the assessee should have the 
. necessary mens rea before he is found 
guilty-of making cértain suppressions. 
_In our view, the imposition of penalty 


in this case. cannot legally be taken 


exception to", T 
8. The matter was again dealt with by. 
this Court in-Rajam Textiles v. State of 
Tamil Nadw?. "There is.a more exhaus- 
tive review of the case law and the view 
has been taken that wilful non-disclosure 
is not essential for invoking the power 


of imposition of penalty under section 12 
f 


cee all e 


1. (1973) 31 S.T. C. 566. 
2. (1977) 39 S. T.C. 124. 


(1979 


e 

(3). The assessee in that case rejied on 
the decision in 4. V. Metyappan v. Com- 
missioner of Commercial Taxes’, where 
it had been held that, though a power 
to impose penalty for non-disclosure 
was conferred on the assessing authority, 
it should not be imposed : as a routine 
matter and that it should be exercised 
with proper judicial discretion.. The 
Court, however, observed, that this deci- 
sion could not be taken as an authority 
for the position that a factual wilful non- 
disclosure was essential for invoking 
section 12 (3). 


9. In Ponnusamy Asari v. State of 

Tamil Nadu?, this Court dealing with a 

similar question, observed: 
“The next question is whether the 
orders levying penalty can be upheld 
in these cases. As already stated, 
there is no positive material to show 
that the assessee in fact built the lorry 
bodies for a lump sum. As a matter 
of ‘fact, the assessments are based on 
the fact that the assessee has not esta- 
blished his case that the customers did 
not -supply the material. In -such 
cases, where there is no positive evi- 
dence to: show that the assessee sold 
the lorry bodies as such, it cannot be 
said that the levy of penalty under. 
section 12 (3) is justified. The Tri- 
bunal has not separately discussed this 
aspect of the case. It has merely con- 
firmed the penalty after giving some 
reduction. We therefore set aside the 
orders of penalty in those cases, while 
upholding the assessments on merits”. 


10. The above view expressed by this 
Court opens up a line of thinking which 
will have to be examined before the justi- 

fiability or otherwise of an order impos- 
ing penalty under section 12 (3) can be 
decided. An estimate. of turnover can be 
made under various circumstances. . More 
often an estimate of best judgment assess- - 
ment, whether it be for the pürpose'of im- 

posing sales tax or for the purpose of im- 
posing income-tax under the Income- 

tax Act, can be based on nothing more 
than an honest guess. ` This is permis- 
sible in law and no one at this distance 
icula aS Kel quc EMEN RO SENDER UU 


1. 20S. T.C. 115. 
2, T.C, Nos, 451 to 455 of 1969, 
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of time can contend that the assessment 
to tax on such guesses is unsustainable. 
But the question then arises. whether by 
virtue of the mere fact that on the basis 
of best-judgment, the extent of the turn- 
over has been fixed or the income has 
been fixed, it automatically follows that 
the assessee had that income or had real- 
ly sold the goods for the amount of the 
turnover. In all cases this result would 
not follow. Though for the purpose of 
assessment the estimate can stand, we 
consider that for the purpose of impos- 
ing penalty something more concrete is 
required which would enable the judicial 
mind to reach the' conclusion that the 
dealer actually had the turnover, which 
was fixed, or had earned the income 
which was fixed by the  best-judgment 
method. This is becàuse in all cases of 
imposition of penalty, a greater degree of 
proof is insisted upon then in the case 
of assessments. It is unnecessary to 
to labour this point further, because the 
matter has been dealt with in detail by 
the Supreme Court in Commissioner of 
Income-tax, West Bengal v. Anwar Al. 
The Supreme Court ruled that the mere 
fact that the assessing authority, in 


assessing a person, was satisfied that the - 


return filed by the assessee did not dis- 
close his correct income, and proceeded 
to make a best-judgment assessment, 
and assessed him on that basis, would 
not by itself lead to the conclusion that 
the assessee had ` concealed the parti- 
culars of his income or had furnished 
inaccurate particulars thereof, in order 
to attract section 271 (1) -(c) of the 
Income-tax Act, 1961. Though. the 
word “concealed” is not used in sec- 
tion 12 (3), nor the words "furnished 
inaccurate particulars thereof", it would 
not materially alter the situation. Penal- 
ty is for not -disclosing.. In order that 
it may be said that there was  non- 
disclosure, it has first to be found that 
there was turnover or income to dis- 
close. If the existence of the turnover 
or income is based on the fact that the 
assegsee has not been able to establish the 
case that he pleaded, that by itself would 





1. (1971) 1 L.T.J. 531:(1971) 1 S.C.J. 694 
(1971) T'S. C. R. 446: (1970) 76 I.T, R. 696: A.LR, 


1970 S.C, 1782, 


show that the assessee 
bodies as stich, it cannot be said that the 


not prove the positive that there was 
income or turnover. But the inability 
to prove the case pleaded would be suffi- 
cient to assess the dealer or. the person 
liablé to pay tax. In this case itself, 
the decision to assess has been founded 
on the principle of the decision in State 
of Madras v. Mohammed Samiulla and 


Company. The dealer therein, who was 


in Madras, had admitted that he had 
sold goods, but claimed that the situs of 
the sale was at Bombay where he had 
no branch. It was held that it was for 
him to show that the sales, being out- 
side sales, were not taxable under the 
Tamil Nadu General Sales Tax Act, 
1959. It was further held that, if the 
assessee failed to establish that the sales 
were outside sales, a presumption could 
be drawn that the sales had taken place 
in Madras where the assessee normally 
carried on business. This inference is 
possible 'for the purpose of assessment. 
But the question is whether such an 
inference can be drawn for the pur- 
pose of imposition of penalty. We do 
not think so, because it was the inability 
of the. dealer to prove the case pleaded 
by him that resulted in the assessment. 
In such circumstances, we consider that 
the view expressed in the judgment in 
T.C. Nos. 451 to 455 of 1969, viz., 
«where there is no positive evidence to 
sold the lorry 


levy of penalty under section 12 (3) is 
justified”, is the correct view to take. 


11. In this connection, it will be useful 
to refer to the observations in the judg- 
ment in 4. V. Meiyappan v. Commis- 
sioner of. Commercial Taxes?. Consi- 
dering sections 12 (3) and 16 (2) of 
the Act, it was observed in that case: 


“Sub-section (2) of section 16 pro- 
vides for the imposition of a penalty 
and a penalty not exceeding 134 times 
the tax so assessed is leviable in case 
the assessing authority is satisfied that 
the ‘escape from assessment is due to 





wilful ‘non-disclosure of assessable 
turnover by the dealer. The mere 
179 


1, (1973) 32 S.'T.C. 


2. (1967) 20 S. T.C. 115, 
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fact that the turnover has escaped 
..assessment does not invite the imposi- 
tion of the penalty. Under this pro- 
vision, the assessing authority, has to 
find that there has been an evasion of 
the tax due to wilful non-disclosure 
of turnover which should have been 
‘disclosed. Section 12.(3), on the 
other hand, does. not appear to require 
any such finding of wilful non-dis- 
closure in the return. . The mere fact 
that some item of turnover has failed 
to be included in the return would 
appear to confer upon the assessing 
authority the jurisdiction to impose a 
penalty. It seems. to us that even in 
the case covered by section 12 (3) of 
the Act, a deliberate non-disclosure is 
really contemplated. The section 
refers to the imposition as a- penalty 
and a penal provision of this nature 
. cannot have been intended, to apply to 
cases other than, where a deliberate 
concealment by non-disclosure. is in- 
volved. But, on the question, whe- 
ther such a provision is unconstitu- 
tional, we are unable to agree with the 
‘learned counsel. It is well recognis- 
ed that a power to penalise evasion of 
tax which is lawfully due is ancillary 
to the taxing power and the provision 
cannot therefore be struck | down. 
On the further part of the argument 
of the learned counsel that mere non- 

' disclosure cannot invite the levy of 
` penalty, we agree. -Having regard 
to the underlying intent of the sec- 
. tion, it is still necessary for the assess- 
ing authority to be satisfied that the 
non-disclosure is, wilful and is design- 
ed to evade the tax. Jt can hardly 
be that the Legislature though that an 
innocent omission by oversight or 
some such reason should still invité 

penal consequences", 


12. -The above passage: was. referred 
to by this- Court in Rajam Textiles v. 
State -of- Tamil Nadu’, but it was not 
accepted, apparently because it was felt 
that the reasoning in the paragraph that 
followed the one that.we have extracted 
above was the real reason for relieving 





1. (1977) 89 S.T. C. 124. 


- to. tis. 


‘respect, 


[1973 


the assessee of the liakility for penalty. , 
That passage runs thus: 


“But it is a point worthy of note that 
between 1956 ' when:the Sales Tax 
Appellate Tribunal rendered its, deci- 
sion and the date on which these 
impugned orders were passed, every 
one concerned, including the Depart- 
ment, was under the view that turn- 
overs of this description were not 
liable to be included in the turnover of 
the dealer. It is in that context that 
we have to examine whether the levy 
of the penalty for non-disclosure of 
the alleged turnover in the return is 
justified". 


13. We do not think that it will be a 
correct approach to belittle the import- 
ance Of the observations in the earlier 
paragraph in the judgment, by referring 
to the subsequent paragraph. Both the 
passages contain very valid reasons for 
holding that the imposition of penalty 
was not justified, and they are to have 
cumulative effect. “This does not mean 
that the earlier reasoning is less impor- 
tant. The observations in the judgment 
in T.C. Nos. 451 to 455 of 1969 appeal 
So also the reasoning in 4. V. 
Metyappan v. .Commiéssioner of Com- 
mercial Taxas!. Those observations are 
in consonance with what the Supreme 
Court has held. in Commissioner of 
Income-iax, West Bengal v. Anwar 
Ali. We therefore prefer to rest out 
decision on such reasoning. With great 
we are not able to agree 
with the views expressed in Oveekee 
Textiles v. Deputy Commercial Tax 
Officer*, Madras Metal Works v. State 


of Madras* and Rajam Textiles v. State 


of Tamil Nadu’, when it is said that the 
process of imposition of penalty is almost 
an automatic one whenever an estimate is 
made when it is found that no return has 
been filed or that the return filed did 
not indicate the turnover to the extent 
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e fixed on the basis of the best-judgment 
basis. All the circumstances of the case 
will have to be carefully scrutinised and 
the question whether penalty should - be 

e imposed must be considered on the basis 
of the judicial determination of the ques- 
tion whether grounds exist for the im- 
positión of such penalty. In order that 
penalty may be imposed, it must be 
possible first to come to the conclusion 

|that there was actually turnover and 
further that that turnover was not dis- 


closed. The mere fact of a.best-judg-' 


ment assessment, particularly when the 
assessment is based on the inference 
flowing from the inability of the assessee 
to establish the case pleaded by him, will 
not be sufficient for the purpose of im- 
position of penalty, for the degree of 
proof required for the imposition of 
penalty is quite different from and is of 
a much higher order than that required 
for the purpose of making a best judg- 
ment assessment. | | 


14. In the light of the above, we set 
aside the order of the Tribunal, in so 
far as it has imposed penalty on the 
revision petitioners. We allow the revi- 
sion petition to this extent and dismiss 
it in other respects. We direct the 
parties to bear their respective costs. 


oss Petition, partly 


allowed . 
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IN THE HIGH COURT OF JUDI- 
CATURE ‘AT MADRAS  .,- 


(Special Original Jurisdiction) . 
ParsEN1:-—5. Mohan, F. | 


A. S. Kannan and others ..Petitioners* 


- 


U c 


The Union of India owning Southern 
Railway represented by its General 
Manager, Southern Railway, Mad- 
ras-2 and others .. Respondents. 


Industrial Disputes Act’ (XIV of: 1947)a 
sections 2 (oo) and 25-F—Railway Esta- 
lishment Manual Rule 2501—Casual labour 
—Meaning—Petitioners' engaged as casual 
labour on projects on daily wages—Work ‘at 
Railway yards to execute construction’ etc.— 
Good mental and bodily health free from 
any defect required — Petilioners ‘required to 
undergo medical examination— Medical 
examination certificate that petitioners were 
unfit for service—Petitioners given notice of 
termination—Notice whether’ liable to be 
guashed—No duty to provide alternative 
employment. 9 o 


The facts of the instant case showed 
that the case was not one of dispensing 
with surplus labour in which event alone 
section 2 (00) of the Industrial Disputes 
Act would apply and the necessity to 
comply with section 25-F of the said 
Act would ever arise. -So long as the 
petitioners had not been given an order 
in writing conferring temporary status 
it cannot be held that they had acquired 
temporary status. If they are casual 
labourers they could not, be called 
Railway servants in view of Rule No. 
102 (13) of the Indian Railway Estab- 
lishment Manual, Volume I. Rule 152 
of the Railway Establishment Code states 
that alternative appointment could be 
purely as an ex-gratia measure. There- 
fore, there is no obligation on the part 


. of the Railway to: provide -alternative 


employment. The moment the peti- 
tioners were medically declared unfit 
their service should have been termi- 
nated, but by mistake that was not 
done, The fact that they were allowed 


*W.P. Nos. 3847 to 3851, 4002 to 4005 and 4011 to 
4029 of 1977, 13th February, 1978. 
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to continue for some more time after 
the declaration of medical unfitness 
would not confer upon them any right. 
Where the petitioners had become 
medically incapacitated paragraph 2604 
of the Manual would apply . 

[Paras. 14, 15 and 16.] 


Held that the order of termination was 
perfectly legal and valid and the peti. 
tions were dismissed. 


Cases referred to : 


State Bank of India v. Sundramani, (1976) 
1 Lab.L.J. 478; B. Mukherjee v. Union of 
India, (1971) 75 Cal.W.N. 284; Assis- 
tant Personnel Officer v. K. T. Antony, 
(1977) 35 F.L.R. 439; D. C. & General 
Mills v. S. .N. Mukherjee, (1978) 1 Lab. 
L.J. 1; Hindustan Steel Ltd. v. State of 
Orissa, (1977) 1 Lab.L.J. 1; Workmen v. 
Bangalore W.C. and S. Mills Co.,. A.LR. 
1962 S.C. 1363. ` 


Petitions under Article 226 cf the Consti- 
tution of India praying thet in the cir- 
cumstances stated therein, and in the 
respective affidavits filed therewith, the 
High Court will be pleased to issue 
writ of certiorari calling for the records 
(1) in the order of the 2nd Respondent 
bearing No. RM./SG.| E.L.R./Vol. 11 
dated Ist October, 1977 and to quash 
the same (in W.P. Nos. 3847 to 3851 of 
1977). (2) in the order. of. the 2nd 
Respondent bearing No. MW/SG/155/ 
ELR dated 10th. October, 1977 and to 
quash the said order of the 2nd Respon- 
dent in so far as the respective petitioners 
are concerned (in W.P. Nos. 4002 to 
4005 of 1977) and (2) in the order of the 
2nd respondent bearing TBM/SC/P/407/1/ 
Vol. II dated 13th October, 1977 and 
to quash the same in so far as the respec- 
tive petitioners are concerned (in W'P. 
Nos. 4011 to 4029 of 1977). 


Aiyar and Dolia, for Petitioners. 
K. Venkateswara Rao, for Respondents. 


The Court made the following 


OnbER.—All these writ petitions can 
be dealt with under a common judgment. 
The common issue involved can be 
determined by referring to the facts of 
Writ Petition No. 4011 of 1977 alone. 
The facts are identical in all these cases. 


(1978 


2. 'The petitioners were engaged ase 


casual labour/Khalasis on projects on 
daily wages. They were required 
to work in Railway Yards to execute 
construction work, laying of cables along 
the track, erection of signal poles, dress- 
ing up of permanent way points, works 
relating to installation of point machine, 
and signals and various other scphisti- 
cated materials, providing new signalling 
arrangements, etc. Under the rules, 
to be fit for appointment, each candi- 
date must be in good mental and bodily 
health and free from any defect likely 
to interfere with the efficient performance 
of the duties of his appointment. 
Medical examination for fitness for 
employment will include— ` 


(i) -General physical examination; 
(ii) Vision tests. 


Vision tests are carried out according 
to paragraph 1018 Rule (i) of the Rail- 
way .VFstablishment Manual. For the 
purpose of vision tests all candidates 
for appointment will be allocated by 
group and class, to the appropriate 
category. The petitioners were engaged 
in works which fall under category B-1. 
The petitioners were required to under- 
go medical examination to test their 
fitness for the works for which they 
were engaged. In the medical exami- 
naiton it was certified that the peti- 
tioners were unfit Íor service in class 
B-l and hence could not be continued 
in the works for which they were engaged. 
Hence by order dated Ist October, 
1977 the petitioners were given notice 
that their services would not be required 
any longer beyond 31st October, 1977. 
The petitioners have filed the above writ 
petitions seeking to quash the said order, 
on the following among other grounds, 


3. The petitioner in W.P. No. 4011 of 
1977 had put in continuous service 
from the year 1970. He had put in 


‘continuous service within the meaning 


- 


of section 25-B of the Industrial Dis- 
putes Act for the purpose of Chapter 
V-A of the Act. The present temina- 
tion under the impugned order amounts 
to retrenchment within the meaning of 
section 2 (00) of the Industrial Disputes 
Act as the termination in the instant 
case is not by way of punishment and 


` 


I1) 


it, is not a voluntary retirement or the 
retirement on reaching superannuation 
or termination on the ground of continu- 
ed ill-health. [tis a retrenchment as laid 
down by the Supreme Court in State 
Bank of India wv. | Sundaramoney! and 
again reiterated by the Supreme Court 
in a subsequent judgment reported in 
Hindustan Steel Ltd. v. State of Orissa?. 


4. The impugned order retrenches the 
petitioner without complying with the 
requirement of section 25-F of the Indus- 
trial Disputes Act and therefore is bad 
and liable to be quashed. 


_ 5. Although the petitioner is called a 
casual labourer the definition in rule 
2501 (a) of the Manual does not apply 
to him and therefore he is not .a casual 
Jabourer. Even otherwise having com- 
pleted continuous service of more than 
six months, the petitioner had attained 
temporary status within the meaning 
of rule 2501 (b) (i) of the Manual. 


6. Chapter XXVI of the Manual 
specifically provides for absorption of 
medically incapacitated staff in the 
alternative employment. No attempt 
has ever been made to absorb the peti- 
tioner in any cther category, even assum- 
ing without admitting that he is not 
fit for B-l category. In the- counter 
affidavit of the respondents it is stated: 


“The dates of engagement of the 
petitiorers as casual labour/Khalasis, 
nature of work for which they were 
engaged and the standard of........ 
er d medical classification 
required, the dates when they were 
medical examined and other details 
are given in. Annexure-I. The miri- 
mum standard of medical fitness 
required for the petitioners is B-l 
classification and on medical exami- 
nation it was certified tbat they were 
unfit in- Clas B-l* Hence by the 
impugned notice the petitioners were 
informed that their services would 
no longer be required beyond 31st 
October, 1977. It is further submit- 
ted that the petitioners were engaged 
on projects and they are not entitled 
to be conferred with temporary status 
1. (1976) 1 L.L.J. 478. 

2. (1977) 1 L.L. ]. 1. 
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and therefore they are not treated as 
temporary and they are therefore not 
entitled to all the rights and privi- 
leges admissible to temporary Railway 
Servants as laid down in Chapter 
XXIII of the Indian Railway Esta- 
blishment Manual. 


7. 'The petitioners are put to strict 
proof of the allegations contained in 
paragraph 5. Even assuming without 
admitting that the petitioners have put 
incontinuous service within the mean- 
ing of section 25 (8) of the Industrial 
Disputes Act, it isriot relevant for the 


purpose of these writ petitions as the 
petitioners are not retrenched from 
service. 


8. The petitioners are only casual 
labourers as defined in Para. 2501 of 
the Railway Establishment Manual and 
as the petitioners were labour on pro- 
ject they were not entited to be treated 
as temporary and .are not entitled to 
all the rights and privileges admissible 
to temporary Railway servants as laid 
down in Chapter XXIII of the Railway 
Establishment Manual. The project 
casual labourers do not attain temporary 
status and are not governed by Para. 
2501 (6) (i) of the Railway Establish- 
ment Manual. 


9, The petitioners are not retrenched 
within the meaning of section 2 (o0) 
ofthe Industrial Disputes Act. In the 
circumstances compliance with provi- 
sions of section 25-F does not arise. 
Asthe petitioners were found medically 
unfit for the category of service they 
were engaged, there could not be conti- 
nued ín service. In these circumstances 
it does not amount to retrenchment 
as contended by the petitioners and the 
peticioners are not entitled to the bene- 
fits of the provisions of the Industrial 
Disputes Act. The decision of the Supreme 
Court referred to by the petitioners had no 
application to the case of the petitioncrs. 


10. Mr. B. R. Dolia, learned counsel 
for the petitioners, reiterating the 
various grounds, argues as follows:— 


11. The petitioners in this case have 
acquired what is known as temporary 
status, which is dealt with under Chapter 
23 ofthe Railway Establishment Manual. 
All these petitioners were working in 


10 


Signalling and Telecommunication Sec- 
tion which certainly : cannot be consi- 
dered to be project within the meaning 
of paragraph 2501 of the Railway 
Establishment Manual, in which event 
alone it could besaid that they could 
be called ‘casual labour. Under the 
note to that paragraph, what is meant 
by a ‘Project’ has been explained and 
this particular Signalling and Telecom- 
munication Section does rot come within 
the same. In fact, the meaning of 
Project has come to be laid down in 
B. Mukherjee v. Union of India}, succinctly 
and judged in the light of that ruling 
it cannot, however, be said as stated in 
the counter-affidavit that the petitioners 
were working in a project. If their 
Services are terminated after they had 
acquired temporary status, it would 
amount to retrenchment within the mean- 
ing of section 2 (oo) of the Industrial 
Disputes Act. The nen-cempliance cf 
section 25-F of the said Act would render 
the termination illegal. In support of 
this submission, learned counsel relies 
on Assistant Personnel Officer v. K. T. 
Antony?, based on the ruling reported 
in D. C. &General Mills v. S. N. Mukherjee3, 


wherem it was held even striking'of a . 


name of an employee would amount to 
retrenchment. In this case, it is worse 
because there was termination of ser- 
vices. ‘Termination for any reason con- 
stitutes retrenchment as laid down in 
Hindustan Steel Ltd. v. State of Orissa‘ 
and State Bank of India v. Sundaramoney5. 


12. Mr. K. Venkateswara Rao, learned 
counsel for the Railways would submit 
. that if it is the case of the petitioner that 
there has been a retrenchment, the pro- 
per remedy would be to raise an indus- 
trial dispute and not to come to this 
Court by way of writ petition. Retrench- 
ment contemplates dispensing with 
surplus labour. Here the cause for termi- 
nation is not that the petitioners were 
found surplus but they were medically 
unfit. Where they have been so found, 
it will not be a case "of retrenchment. 
It bas been categorically laid down in 
c EE 

1. (1971) 75 Cal.W.N. 284, l 

2. (1977) 35 1.F.L.R. 439. 

3. (1978) 1 L.L.J. 1. 

4. (1977) 1 L.L.]. 1. 

5. (1976) 1 L.L,J. 478, 
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Workmen v. Bangclore W.C. & $. Mills 
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15. It is not correct on the part of 
the petitioners to contend that they 
have acquired tempcraiy status. But 
even assuming that they had obtained 
such a status it is rule 152 of the Railway 
Establishment Code that will apply. 
If that rule is applicable, there is no 
obligation on the part of the Railway to 
provide alternaiive employment. In fact, 
being casual labours, 
cannot be considered to be Railway 
Servants at all within the meaning of 
rule 102, clause 13 which ‘clearly 
excludes the casual labour, while defin- 
ing the railway servant. If the peti- 
tioners are temporary Railway servants 
it is paragraphs 2604 and 2606 that 
will apply. This is not a case in. which 
during the course of employment or 
arising out of the employment, the peti- 
tioners became medically unfit. There- 
fore, the question or: providing alter- 
native employment cannot arise. 


14. Having regard to the above con- 
tentions, ihe questions that arise in this 
case are:— 


(1) Does the termination of the ser- 
vices of the. petitioners amount to 
retrenchment within the meaning of 
section 2 (o0) of the Industrial ,Disputes 
Act? If so, have the provisions of 
section 25-F of the said Act been complied 
with? 


' (2) Whether the petitioners have 
acquired temporary status so as to gain. 
the benefit of the provisions of Chapter 
23 of the Indian Railway Establishment 
Manual (hereinafter called Manual 
for the sake of brevity) or are they casual 


labourers as defined under paragraph 
2501 of the Manual? `> - 


(3) Even if they have acquired tempo- 
rary status, could it be said that it is 
obligatory on the part of the Railways 
to provide them with alternate employ- 
ment? : 


Question No. (1).—In this case, thegpetiti- 


'oners were engaged in works which fall 


under category-l. They were required 
to undergo medical examination to test 


e 





1- A.I.R. 1962 S,C. 1363. 
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e their fitness, which included (t) general 
physical examination and (4) vision 


test. They were carried out in accor- 
dance with paragraph 1018 of the 
Manual. By ‘that medical examina- 


tion, it was testified that they were unfit 
for service in class B-1 category. Where, 
therefore, consequent tc their being 
- declared medically unfit, if their .services 
are terminated it cannot amount to 
retrenchment. In fact, in Workmen v. 
Bangalore W. C. & S. Mills Co.!, the 
identical question arose. Their Lord- 
ships of the Supreme Court held in 
paragraph 7 thus:— wo om. 4 
' “Now when a workman is discharged 
on the ground that he is medically 
unfit as happened in the case of the 
ten workmen with wbom alone we 
are concerned in this appeal, it can- 
not be said that they had been dis- 
charged on the ground that their 
services .were no longer required; on 


the contrary they were not in a fit , 


condition of health to continue in 
service at all.. Their physical condi- 
tion prevented them from rendering 
the service for which they had been 
employed. The reason for their dis- 
cbarge was that they could not render 
the services required of them and 
which underthe contracts of service 
.they were bound to render. Their 
services cannct besaid *o have: been 
‘terminated on the ground that such 
services were rot required. But Mr. 


Jha says that we have to construe tbe ` 


award by itself. According to him, 
under the award the company. is bound 
to pay gratuity according to the terms 
of the Ordinance, and, therefore, to all 
whose services were terminated by way 
of retrenchment within the definition 
of that word inserted in the principal 
Act by the Ordinance. We do not 
think that this contention either of 
Mr. Jha is tenable. The definition 
makes retrenchment a termination of 
service. Itseems to us that a service 
cannot be said to beterminated unless 
it was capable of being continued. If 
it is not capable of being continued, 
thaf is to say, inthe same manner in 
which it had been going on before, and 
itis therefore, brought to an end, that 
is not a termination of the service. It 


1, AIR, 1962 8.C.1363- 


KANNAN J. UNION OF INDIA (Mohan, F.) I! 


is the contract of^ service which is 
terminated and,that contract requires 
certain physical fitness in the work- 
men. Where therefore a workman is 
discharged on the ground of ill-health, 
it is because he was unfit to discharge 
the service which he had undertaken 
to render and therefore it had really 
come to an end itself. That this is 
the idea involved in the definition of 
the word ‘retrenchment’ is also sup- 
ported by section 25-C of the Act 
which provides that where any work- 
men are retrenched, and the employer 
proposes to take in his employ any 
person he shall give an opportunity 
to the retrenched workmen to offer 
themselves for re-employment and the 
latter shall have preference over 
other persons in the matter of employ- 
ment. '' Obviously, it was not con- 
templated that one whose services 
had been. terminated on grounds of 
physical unfitness or ill-health would 
be offered re-employment; it was 
because his physical condition pre- 
vented him from carrying out the 
work which he had been given that 
he had to leave and no question of 
asking such a person to take up the 
work again: arises. If he could not 
do the work, he could not be offered 
employment again. It would follow 
that such a person cannot be'said to 
have been retrenched within the mean- 
ing of the Act, as amended by the 
Ordinance." 


Therefore, it will clearly follow that this 


is not the case of dispensing with surplus 


labour, in which event alone section 


2 (oo) of the Industrial Disputes Act 
would apply and the necessity to comply 


. with section 25-F of the said Act, would 


ever arise. Therefore, the decisions 
reported in State Bank of India v. 
Sundaramoney!; Hindustan Steel Ltd. v. 
State of Orissa®; D. C. & General Mills v. 
S.N. "Mukheijee? 5 and Assistant Personnel 
Officer v. K. T. Antony4, have no appli- 
Cation to the facts of this case. 


15. Question No. (2) :—The definition of 


'«casual labour’ is contained in para- 





1. (1976) 1 L.L.J. 478. 
2. (1977) 1L.L.J. 1. 

3. (1978) 1 L.L. 1. 

4, (1977) 35 I. F. L.R. 439. 
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graph 2501 (a) of the Manual, which 
runs as follows:— 


"Casual labour refers to labour whose 
employment is seasonal, intermittent, 
sporadic or extends over short periods. 
Labour of this kind is normally recruit- 
ed from the nearest available source. 
It is not liable to transfer, and the 
conditions applicable to permanent 
and temporary staff do not apply to 
such labour.” 


Paragraph (b) reads:— 


“The casual labour on railways should 
be employed only in the following 
types of cases, namely:— 


(4) Labour on projects, irrespective 
of duration, except those transferred 
from other temporary or permanent 
employment." 


What is meant by ‘Project’ is contained 
under Note 1 of paragraph 2501 of the 
Manual, which reads:— 


“A project should be taken as con- 
struction of new lires, major bridges, 
restoration of dismantled Jines and 
other major important open line works 
like doubling, widening of tunnels 
etc., which are completed within a 
definite  time-limit. The General 
Manager/Heads of the Department 
concerned, in ccnsultation with the 
F.A. & C.A.O. will decide whether a 
particular open line work is a ‘Project’ 
or not. In deciding whether a parti- 
cular open line work should be treated 
as a ‘Project’ or not the test to be 
applied will be whether the work is 
required for the day-to-day running 
of the railway, as distinct from the 
provision of large scale additional 
facilities to impreve the carrying capa- 
city of the railway," 


In fact, this has come up for discussion 
in B. Mukherjee v. Union of India’. That 
case related to electrification. Tt was 
held therein :— 


“The word ‘Project’? generally conveys 
the idea of a scheme or a venture. 
As a matter of fact it has been stated 
in the Note (1) of Chapter XXV of 


ee m e 


1, (1971) 75 Gal.W.N. 284, 
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Railway Establishment Manual that, 
in deciding whether a particular open 
line work should be treated as project 
or not the test to be applied is to see 
whether the,work is required for the 
day-to-day running of the railway as 
distinct from the provision of large 
scale facilities to improve -the carry- 
ing capacity of the railways. Judged 
by this standard Railway  Electri- 
fication would certainly be a project.” 


But the question here is, so long as they 
have not been given an order in writing 
conferring temporary status, it cannot 
be held they had acquired temporary 
status. If they are casual labourers, 
they could not be called railway servants 
in view of rule 102 (13) of the Indian 
Railway Establishment Code, Volume I, 
which runs as under: 


“ “Railway servant! means a person who 
is à member of a service or who holds 
a post under the administrative con- 
trol of the Railway Board and includes 
a person who holds a post in the 
Railway Board. Persons lent from a 
service or post which is not under the 
administrative control of the Railway 
Board to a service or post which is 
under such administrative control do 
not come within the scope of this 
definition. This term excludes casual 
labour for whom special orders have 
been framed.” 


16. Question Wo. (3).— Turning to 
question No. 3, I will assume that they 
had acquired temporary status, in which 
event it is paragraph 2511 of the Manual, 
relating to rights and privileges, that 
will apply and it says:— 


“Casual labour treated as temporary 
are entitled to all the rights and pri- 
vileges admissibleto temporary Railway 
servants as laid down in Chapter 
XXIII of the Indian Railways Estab- 
lishment Manual.” 


But where rule 152 of the Indian 
Railway Establishment Code applies, 
what is the position? That Rule reads:— 
eÙ 3 
* 152. Termination of service on 
account of inefficiency due to failure 
te conform to the requisite standard 
of physical fitness. A Railway servant 
who fails in vision test or otherwise 


dij 


becomes physically incapable of per- 
forming the. duties of the post which 
he occupies but not incapable of per- 
forming other' duties, should not be 
discharged forthwith but should be 
granted leave in accordance with 
rule 2237-A-R. During the period 
of leave so granted, such a Railway 
servant must be offered some alter- 


native employment on reasonable 
emoluments having regard to his 
former emoluments. Further, the 


extraordinary leave portion of the leave 
granted in accordance with rule 
2237-A-R should not be cut short 
purely on account of his refusing the 
first offer which is made to him, but 
he must be discharged if he does not 
accept one or more offers during the 
period of his leave." 


The Railway Board's Orders above 
referred to clearly state that the alter- 
native appointment could be purely as 
an ex gratia measure. Therefore, there 
is no obligation on the part of the Railways 
to provide alternative employment. In 
fact, as correctly stated in the counter- 
affidavit, the moment the petitioners 
were medically declared unfit, their 
services should have been terminated, 
but by mistake that was not done. The 
fact that they were allowed to contmue 
for. some more time after their declara- 
tion of medical unfitness, does not con- 
fer upon them any right. 


Where the petitioners had become 
medically incapacitated, paragraph 2604 
of the Manual would apply. ‘That lays 
down :— 


“If a temporary employee has become 
medically unfit for the post held by 
him, on account of circumstances which 
did not arise out of and in the course of 
his employment, tbe benefit of ruleZ152 
will not be admissible. While, therefore, 
it is strictly not obligatory to find 
alternative employment for such an 
employee, every effort should, never- 

theless, be made to find alternative 
employment.” 


However, inasmuch as I have held that 
there is no obligation on the part of the 
Railways to find alternative employment, 
the petitioners cannot put forth a claim 
to that effect. 
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In the result, I hold the order of termina- 
tion is perfectly legal and valid and these 
petitions are hereby dismissed. Howevet; 
they. being casual labourers, I do not 
think that they should be mulcted with 
costs. 


R.S. ———— Petitions dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT :— 7. Ramaprasada 
S. Suryamurthy, FF. 


Binny Ltd., Madras-1?, Name of the 
Appellant amended vide order dated 
6th August, 1975 in C.M.P. No. 4278 
of 1975 Appellant” 


U. 


Rao and 


Land Acquisition Officer Madras 
Respondent, 


Land Acquisition Act (1 of 1894), section 23 
(3)—Severance compensation—Mere slicing 
of property not enough—Proof of damage ne- 
cessary. 


Severance compensation which is the 
subject matter of cl. (3) of section 
23 of the Land Acquisition Act 
has a special significance. It is not every 
'severance' within the dictionary meaning 
of that word that could provoke the owner 
whose property has been sliced to come 
to the Court or ask for severance compen- 
sation for thesame before the Land Acqui- 
sition Officer. It is such ‘severance’ which 
in the eye of law could be said to have dam- 
nified by reason of compulsory acquisition 
that could be the subject-matter of the 
claim. In every case such damage has not 
only to be pleaded but alsoto be proved 
by acceptable evidence. Mere slicing of 
a property from a large extent without 
further proof of damage cannot be the 
basis of the award for severance compen- 
sation under section 23 (3). If this were to 
be the intention then no proof of damage - 
which is contemplated under section 
23 (3) of the Land Acquisition Act would 
be required. Such grants are made and 
compensation given only on proof of 
damage and not by mere allegation as to 
damage. [Para. 3.] 


me — a 


*A.No. 696 of 1975. 
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29th November, 1977. 
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Case referred to: 


Tribeni Devi v. Collector of Ranchi, (1972) 
3 S.C.K. 208: A.LR. 19°2 S.C. 1417.. 


Appeal against the decree of the Citv 
Civil Court I, Additional Judge, Madras, 
dated 5th April, 1973 and passed. in 
L.A.C. No. 35 of 1972. 


M/s. King and Partridge, for Appellant. 


The Additional 
for Respondent. 


Government Pleader» 


The Judgment of the Court was delivered 
by 

Ramaprasada Rao, 7.—The aggrieved clai“ 
mant in L.A.C. No. 35 of 1972 on th 

file of the City Civil Court at Madras is the 
appellant. An extent of 19 grounds and 
685 sq. ft. which roughly forms at 1/19th 
of the total extent owned by the appel- 
lant-claimant was the subject-matter of 
compulsory acquisition persuant to a 
notification under section. 4 (1) of the 
Land Acquisition Act datéd 6th. Novem- 
ber, 1968. The property is situate in 
Purasawalkam comprised in R.S. No. 
2201/10. "The public purpose for’ which 
the property was acquired was for the 
Corporation School and playground. The 
Land Acquisition Officer relied upon 
Exhibits R-2 and R-3 which were sales 
of plots of land to the south-west of the 
acquired land. Under Exhibits R-2 
and R-3 properties were sold at the rate 
of Rs. 5,500 per ground. ‘The Land Ac- 


quisition Officer bearing .in mind the. 


locality in which the acquired property is 
situate increased the compensation and 
awarded a sum of Rs. 6,000 per ground as 
just compensation payable to the appel- 
lant. The appellant not being satisfied 
with the award .sought for a reference 
under section 18 of the Land Acquisition 
Act to the civil Court and asked for com- 
pensation at the rate of Rs. 12,000 per 
ground. ‘The claimant relied upon Exhi- 
bits C-1 and. C-2 and sought for the in- 
creased compensation as above. The 
Court below..however noticed Exhibits R-8 
and R-9 which were also sales enumerated 
bythe. Land Acquisition Officer in the .list 
of data sales referred to by him in his.award. 
Exhibits R-8 and R-9 relate to -sales of 
plots of land to the west of the acquired 
land under which a price of about Rs. 
9,000 per ground was paid in the years 
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1967 and 1968. This was adqpted by 
the Court below, The appellant ap- 
peals against the grant. — 


2. Learned counsel for the appellant 
strenueusly relies upon Exhibits C-1 and 
C-2 and would urge that the price paid: 
thereunder represents the fair price for 
the acquired lands as well. Itis no doubt 
true that the property acquired is part 
of a vast extent of land belonging to the 
appellants and this has been sliced away 
from it for a public purpose. It is 
abutting a road known as Angalamman 
koil Street in. Purasawalkam divisicn and 
it had an access throughout its length on 
the east to that road. That it is in a 
fairly busy and popular locality is not in 
dispute. But what is sought to be relied 
upon for purpose of evaluation is the hypo- 
thesis provided for under Exhibits C-1 
and OC-2. From Exhibit R-1 which is 
the topo-sketch: which contains both the 
acquired lands and the lands with wbich 
they are compared we find Exhibits C-1 
and C-2 relate to sales of plots of land far 
removed from the acquired land. They 
are to the south of it and in a locality 
which is different from the acquired land. 
Learned counsel for the appellant him- 
self had to say at one time that Exhibits 
C-l and C-2 may not provide a safe and 
absolute guide for valuation of the ac- 
quired lands. We are also of the view 
that when sales of land in the neighbour- 
hood and nearer to the acquired Jand are 
available then it will be an empty exercise 
to seek for more hypcthesis and material 
and rely upon the date provided from sales 


_Of plots far away removed from it and try 
to value the compulsorily acquired lands. 


The nearer the acquired land, the better 
for purposes of Comparison. In Exhibit R-1 
we see that the lands sold under Exhibits 
R-8 and R-9 provided the data for com- 
the lands sold 
thereunder could easily and reasonably 
be said to be lands which are similar to 
the acquired lands and are situate in the 
neighbourhood of it. In such circum- 
stances, therefore, the price ` paid under 
Exhibits R-8 and R-9 cculd safely be taken 
for purposes of valuing the acquired“lands. 
This was attempted and done by the 
Court below. We are unable to grant 
an increased compensation for the rea- 
son that Exhibits C-1 and C-2, cannot for 
any purpose be taken into consideration 
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* for fixing the market price of the acquired 
land. We therefore agree with the Court 
below that the price paid under Exhibits 
R-8 and R-9 can, be adopted and that the 
acquired lands could be valued at Rs. 
9,000 per ground. 

:3. One other head of claim which was 
made by the claimant was severance com- 
pensation under section 23 (3) of the 
Land Acquisition Act. What is urged by 
Mr. Ramasubramanian is that by reason 
of the acquisition the frontage of the 
property has been sufficiently and coris- 
picuously cut and the left out portion is 
at a disadvantage having lost such an 
access to the east of it. But the question 
is whether there has been severance at all 
and if there was a severance whether there 
was a damage as a resultant thereof and 
if such damage js alleged whether it has 
been proved. C.W. 1 was examined on 
the side of the claimant. He would say 
that the portion left behind has lost its 
value because it is no longer abutting 
the road. 574 grounds have been left 
out of acquisition and therefore the seve- 
rance compensation claimed at the rate 
cf Rs. 1,100 per ground was payable. But 
in cross-examination he admitted that 
the unshaded portion left out of the ac- 
quisition is also a corner property and 
that the unacquired property has access 
of frontage to Pcrambur Barracks Road. 
He had to admit that on the south it has 
access to Kalyana Maistry Street and on 
the East the remaining portion has got 
access to Angalamman Koil Street. C.W.1 
virtually bad to admit in cross-examina- 
tion that excepting for the loss of part of a 
frontage on a pre-existing road, there has 
not been any further damnification to the 
unacquired portion of tbe land. Seve- 
rance compensation which is the subject- 
matter of clause (3) of section 23 of the 
Land Acquisition Act has a special signi- 
ficance. It is not every severance within 
the. dictionary meaning of that word that 
could provoke the owner whose property 
has been sliced to come to the Court or 
ask for the same before the Land Acquisi- 
tion Officer. It is such severance which 
in the eye of law could be said to have 
damnified by reason of a compulsory ac- 
quisition that could be the subject-matter 
cf the claim. In every case such damage 
has not only to be pleaded but also to be 
proved by acceptable evidence. We have 


already referred to the evidence, in sup- : 1417. 
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port of this claim which does not support 
the claim for severance compensation. 
On the other hand the' evidence of C.W. 1 
gives the impression that excepting for 
the shortening of the road frontage no 
damage has been done at all to the pro- 
perty. It remains as a corner plot which 
has the advantage of three roads in the 
neighbourhood. | No one either inside 
the property or outside has complained 
that by reason of the acquisition it has 
become inconvenient for them to gain 
ingress or egress from the remaining por- 
tion of the land. Conspicuous evidence is 
necessary for a Court to accept such a 
claim for severance compensation. Mere 
slicing of a property and particularly 
1/19th of a property from a large extent 
without further proof of damage cannot 
be the basis of the award for severance 
compensation, under section 23 (3) of the 
Land Acquisitior. Act. Mr. Ramasubra-, 
manian relied upon a passage in  Tribeni 
Devi v. Collector, Ranchi*, In that casel 
the Supreme Court did not want to 
interfere with the grant which the Judi- 
cial Commissioner (probably the civil 
Court) made towards severance com- 
pensation. In that case the High Court 
disallowed the award made by the Judi- 
cial Commissioner as compensaticn for 
severance. ‘The High Court apparently 
expressed the view tbat merely because 
there was an entrance to the land before 
and there was a diminution of that 
amenity later by reason of the acquisition 
the severance compensation granted by 
the Judicial Commissicner had to be 
disallowed. It was in those circumstan- 
ces, the Supreme Court was of the view 
that when a portion of the land in 
acquisition and a large portion is*left out 
there would -be diminution in the value 
of the land that is left out for which some 
compensation has to be allowed. We are 
of the view that this is not a generic state- 
ment made by the Supreme Court to be 
adopted axiomatically in every case where: 
there has been a slicing cf a property from 
a large extent of quandom property by 
reason of-the acquisition. The facts there- 
in shown have established damage as a 
fact. If this were to be the intention then 
no proof of damage which is contemplated 
under section 23 (3) ofthe Land Acquisi- 





I. (1972) 3 S.C.R. 208 ; ALR. 1972 S.C. 
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tion Act would be required. Such grants 
are made and compensation are given 
only on proof of damage and not bya 
mere allegation as to damage. In this 
case, we are of the view that there is no 
proof cf such damage though it has been 
alleged. Presumably in the other case 
referred to by the Supreme Court there 
was such proof. We are not inclined to 
accept the contention of learned counsel 
for the appellant that severance compen- 
sation should mechanically be granted 
in this case because 1/19th of the property 
has been taken away from the whole. 
In the result, therefore the appeal fails 
and is dismissed. No costs. 


R.S. | 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Appeal dismissed, 


— 3 


PRESENT :— T. Ramaprasada Rao and 


S. Suryamurthy, FF. 
G.V. Gopalachary, Power-of-Attorney 


Agent, Uttiradi Mutt,  Triplicane, 
Madras-5. Appellant* 
D. 


State of Tamil Nadu, represented by 
the Land Acquisition Officer, Madras 
‘ Respondent. 


\ 


Land Acquisition Act (1 of 1894), section 18— 
Reference—Acquisition of composite property— 
Fixing the quantum of compensation—Factors 
to be considered for fixing multiple for capita- 
lisatior . 


No hard and fast rule could be laid down 
in the matter of arriving atthe multiple for 
the purpose of capitalisation cf the net an- 
nual rental value of a composite property 
subjected to compulsory acquisition. The 
situation of the property, the age of the 
building, its potential and all other sur- 
rounding circumstances have to be borne 
in mind before a multiple is thought of 
for capitalisation. A mechanical adop- 
tion of the rate percent.on gilt-edged secu- 
rities as the guide for fixing the multiple 
or adherence to the conversion value of 
such gilt-edged ‘securities for purposes of 
arriving again at the years of purchase is 


hence RR PP 


* App.No. 812 of 1975. 
23rd December, 1977. 


not always safe. Each ease has 
decided on its own merits. In ¢he pre- 
sent case the multiple is fixed at 274 
times the net yield, because the Land Ac- 
quisition Officer himself thought that the 
multiple of 22 was reasonable basing his 
conclusion on the conversion value of the : 
securities in 1964. ‘The conversion value 
of such securities can only furnish addi- 
tional hypothesis to arrive at the number 
of years of purchase and ought not to 


: form the sole guide for evaluation. As the 


method of evaluaticn in all such cases is 
not totally bereft of guess work the multi- 
ple of 274 times is adopted having re- 
gard to the circumstances of the case. 

[ Para. 5.] 
Cases referred to:— 
Collector of Kristna v. Sivarama ^ Prasad, 
(1937) 2 M.L.J. 744: 46 L.W. 877: 
A.I.R. 1938 Mad. 33; State of Kerala v. 
P.P. Hasan Koya, (1969) 1 S'C.J. 259: 
(1968) 3 S.C.R. 459: (1969) 1 I.T]. 454: 
A.I.R. 1968 S.C. 1201; M.N. Khan v. 
Collector (1975) 2 S.O.R. 184: (1975) 1 
S.C.C, 238: ALR. 1974 S.C. 2247; 
S. Manicka Chetty v. The Collector of Madras, 
(1975) 88 L.W. 747. 


Appeal against the decree of the City 
Civil Court (X Assistant Judge), Madras, 
dated  l6th July, 1974 and passed in - 
L'A.C. No. 34 of 1978. 


A. Kamala Dew and C. Hanumantha Rao, 
for Appellant. 


The Judgment of the Court was delivered 
by 

Ramaprasada Rao, 7.—In this appeal the 
claimant in Land Acquisition Case No. 
34 of 1973 on the file of the City Civil 
Court, Madras, is the appellant. An 
extent of 6 grounds and 66 sq. feet in 
S. Nos. 1916 and 1917 of Triplicane, 
Madras, with a pucca superstructure 
thereon was acquired by the Govern- 
ment for the public purpose of providing 
additional space to the National High 
School for Boys, Triplicane. The pro- 
cess of acquisition was challenged under 
Article 226 of the Constitution of India. 
But finally in Writ Appeal No. 272 of 
1968, a Division Bench of this Couft up- 
held the process and dismissed the writ 
petition filed by the claimant question- 
ing the right of the State to acquire its 
property. Originally the notification for 
acquisition under section 4 (1) of the 


to be ® 


HY] 


Land Acquisition Act was dated . 11th 
Februasy, 1964. The Land Acquisition 
"Officer himself described the property as 
‘being one in the midst of a pucca residen- 
tial area and is completely built up and 
"was also occupied by the National High 
School for Boys, Triplicane. Apparertly 
‘the funds for acquisition were provided 
'by the Institution for whose benefit 
the compulsory process was undertaken. 
"The Land Acquisition Officer issued due 
notices under sections 9 and 10 of the Act 
in the year 1965. But those proceed- 
ings were stayed till the writ proceedings 
:above referred to concluded in 1968. ‘The 
ILand Acquisition Officer rightly held the 
view that the value of the property had to 
ibe arrived at by capitalising the annual 

met rental income at a certain. number of 
years with reference to the market quo- 
tation of the  gilt-edged securities and 
found that such three per cent. securities 
had a conversion value of Rs. 65.80 
during the relevant time. He therefore 
adopted the multiple of 22 and multipled 
the net annual rental yield of the pro- 
perty with the said multiple and arrived 
at the value of the acquired property at 
Rs. 1,09,733.80. He would not agree 
with the claimant that the land and the 
superstructure thereon have tobe valued 
ündependently. He gave a nomiral value 
of Rs. 90 for the trees in the land and 
after providing for solatium granted the 
requisite compensation. After observ- 
ing that the administrators of Satyapro- 

modha Theertha Shripadangalavaru of, 
‘Uttradi Mutt were not empowered to 

‘alienate the property, he directed that the 

«entire compensation be deposited in the 

‘City Civil Court, Madras under section 

'31(2) of the Land Acquisition Act with a 

weference to that Court under section’ 30. 


2. The claimant not being satisfied with 
the quantum of compensation awarded, 
„sought for a reference under section 18 
of the Land Acquisition Act. The 
learned trial Judge, who enquired into' 
the matter, after noticing the fair rent 
which was fixed for the property under 
tthe Madras Buildings (Lease and Rent 
‘Contrgl) Act and after making the 
xnecessary deductions, .adopted the multi- 
ple of 2* years purchase and fixed the 
compensation accordingly. It is ^ as 
against this, the present appeal has been 
filed. — ' 
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3. We mayatonce state that as regards 
reference under section 30 of the Land 
Acquisition Act made by the Land Ac- 
quisition Officer, no orders have been 
made, nor any such orders have been 
brought to our notice and we are not 
therefore called upon to decide on it. 


4. In this appeal, we are concerned 
only with the valuation of the acquired 
property. It is common ground that a 
fair rent of Rs. 694 per month has been 
fixed as the fair rent payable by the te- 
nants in occupation as is seen from Exhi- 
bit C-6 dated 29th July, 1964. This 
order as to the fixing cf fair rent, it is. 
common ground, has become final. 
Learned counsel for the appellant raised 
two contentions. One is that as the 
award enquiry was really taken up for 
consideration only in the year 1968 be- 
cause ofthe pendency of the writ pro- 
ceedings, the date of the final order made, 
by the Division Berch in W.A. No. 272 
of 1968, is the relevant date for valuation. 
Secondly it is said that the multiple adop- 
ted by the Court below 1s inccrrect and 
as the Land Acquisition Officer himself 
took the value of 3 per cent. gilt-edged 
securities for evaluation, the multiple 
should automatically be 334 times. 
Miss Vimala, learned counsel for the 
Government pointed cut tbat such an 
adoption of the multiple is not automatic 
but would depend upon the circumstances 
of each case. She would point out : 
that the building is 60 years old and that 
there are several cracks in it and there- 
fore the mechanical adoption of multi- 
plying the net annual yield by 33$ years 
of purchase is not possible. The only 
question for consideration in thjs case is 
whether the learned trial Judge was 
right in having adopted the multiple 
of 25 in arriving at the capitalised value 
of the building. We may at once point 
out that there is no dispute in this, case 
regarding the net annual rental value 
which was arrived at by the learned trial 
Judge as Rs. 4,987.90. The question 
is with what should this figure be multi- 
plied to arrive at the capital value. Mrs. 
K. Kamala Devi, appearing for the ap- 
pellant relied upon the decision in Col- 
lector of Krisina v. Sivarama Prasad), After 





1. (1937) 2 M.L.]. 744: 46 L.W. 877 : A.I.R.- 


, 1938 Mad. 33. 
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ascertaining the net annual revenue of 
the zamindar from the land acquired, 
the Division Bench in the above case 
went on to observethat the said net an- 
nual rent must be capitalized by com- 
puting the number of years’ purchase. 
Twenty times the net revenue from pro- 
perty has in the past been commonly 
taken to be the capital value of any pro- 
perty or interest in property, and the 
true justification for this was that ap- 
proximately 5 per cent. was the preva- 
lent rate of interest. Thus it is clear that 
the number of years purchase must de- 
.pend on the rate of interest prevailing 
on gilt-edged securities at the time of the 
acquisition 7.¢., on the date of the notifica- 
tion under section8(4) ofthe Land Acquisi- 
tion Act. The higher the rate of interest 
on that date, the fewer will be the number 
of years’ purchase. Relying on this, it 
is stated that the net annual value should 
be multiplied by 333 as the rate of in- 
terest on the gilt-edged securities at cr 
about that time was admitted by the 
Land Acquisition Officers as 3 per cent. 
Even in the Land Acquisition Manual, 


a similar procedure for capitalisation is: 


indicated. The Supreme Court in 
State of Kerala v. P.P. Hassan Koya, while 
deprecating the practice of determining 
the compensation payable to composite 
properties consisting of land with build- 
ing by assessing the value of the land 
and the break up value of the building, 
observed that the land and the building 
constitute one unit and the value of the 
acquired unit must be determined with all 
its advantages and its potentialities. They 
also said that the method of capitalisa- 
tion of the return actually received or 
which might reasonably be received from 
the land is the general method which is 


resorted to in valuing composite pro- 
perties. But it should be noted as poin- 
ted out by the learned Judges of the 


Supreme Court in that case, that it can- 
not be laid down as a universal rule 
applicable to all situations and circum- 
stances that a multiple . approximately 
equal to the return from gilt-edged se- 
curities prevailing at the relevant time 
forms an adequate basis for finding out 
the market value of the land. In M.N. 


er ————É 


1. (1969) 1 S.C.J. 259 : (1968) 3 S.C.R. 45): 
(1909) 1 I... 454 : A.T.R. 1968 S.C. 1201. 
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Khan v. —Collector!, it , would appear 
that the Supreme Court woyld re- 
fer only to the rate per cent. of the in- 
terest allowed on gilt-edged securities 
at the relevant time and hot to the con-- 
version rate of such securities for purposes. 
of arriving at the multiple. But the coun- 
sel for the Government would refer to a 
decision cf a Division Bench of this Court 
in S. Manicka Chetty v. The Collector of 
Madras*, in which a reference was made 
by this Court to the market quotatiors: 
given by the Reserve Bank of India in 
connection with  gilt-edged securities. 
Ultimately in that case to which one of: 
us was a party, the Bench had to take: 
judicial notice of the fact that the-inte— 
rest rate on satisfactory investments in. 
the year 1961 could easily be 5 per cent.. 
and the multiple of twenty was adopted 

having regard to the nature of the pro- 
perty acquired and its situation. 


5. Ona review ofthe authorities, we arey 
satisfied, that no hard and fast rule could} 
be laid down in the matter of arrival of| 
the multiple for purposes of capitalisa-| 
tion of the net annual rental value of a}; 
composite property subjected to compul-| 
sory acquisition. The situation of tbe]; 
property, the age of the building, its po- 
tential and all other surrour.ding circum- 
stances have to be borne in mind before af 
multiple is thought of for capitalisation.|} 
A mechanical adoption of the rate per 
cent. on gilt-edged securities as the guide: 
for fixing the multiple or an adherence . 
to the conversion value of such gilt-edged 

securities for purposes of arriving again| 
at the years of purchase is not always safe. 

Each case has to be decided on its own 

merits. he Ccurt below noticedthat.in the- 
year 1964 on gilt-edged securities 3 per 
cent. interest was payable and that the: 
conversion value of the same was Rs.: 
65.80. In the absence of any other evi-- 
dence regarding the rate per cent. of.: 
interest referred toit can be takenas a 

base for calculation of the number of years.. 
purchase. The Jower Court adopted the. 
multiple of 25. The learned counsel for- 
the appellant expects that the multiple. 
should be 333. Having regard to the 

age of the building and the cracks found. 


. 


1. (1975) 1 S.C.C. 238 : (1975) 2 S.C.R. 1842, 


— 









 A.LR. 1974 S.C. 224%. 


. 2. (1975) £8 L.W. 747. 
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thereon, we areunable to accept that the 
net angual yield should be multiplied by 
331. We agree with Miss. Vimala the 
learned counsel for the Government that 
a deduction has to be made towards the 
location of the property, its age etc. We 
fix the multiple at 273 times the net 
yield. We are constrained to fix this 
multiple because the Land Acquisition 
Officer himself thought that the multiple 
of 22 was reasonable basing his conclusion 
on the conversion value of the securities in 
1964. But as we are ofthe view that the 
conversion value of such securities can 
only furnish additional hypothesis to 
arrive at the number of years of purchase 
and ought not to form the sole guide for 
evaluation and as the method of valua- 
tion in all such cases is not.totally bereft 
of guess work, we adopt: the multiple of 
274 times having regard to the circum- 
stances of the case.. The nett annual 
rental yield of Rs. 4,987.90 would be 
multipled by 274 and that amount shall 
be awarded to the claimant. The clai- 
mant would also be entitled to 15 per- 
. cent. solatium on the additional ccmpen- 
sation given by us. ‘The claimant is also 
entitled to interestat 4 per cent. on the 
additional compensation awarded from 
the date of possession z.e., 18th June,1973 
till the date of deposit. The compensa- 
tjon shall be worked out as stated above. 
The excess compensation shall be deposi- 
ted in Court to the credit of the Land 
Acquisition case. The appeal is allowed 
to the extent indicated: above. But there 
will be no order as to costs. 


RS. Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 


Present :—7. Ramaprasada 
S. Ratnavel Pandian, F]. 


Parameswaran Pillai and 


Rao . and 


others 
Appel tants* 


Ve 


- Sivathanu Pillai and others 


s Respondents. 
(A) Hindu Law— Family trust of tarwad property 
in favour of temple—No deed of dedication nor 
deed prescribing mode of succession to ` truslee- 
ship—Succession to office—Determination of— 
Office, if merely one of honour or property. 


(B) Hindu Succession Act (XXX of 1956), sec- 
tions 4 (1) (a) and 7—Overriding effect 
on custom as to succession. 


The phrase “succession to whose office is 
regulated by usage " would only apply 
when the ordinary rules of succession. 
under Hindu Law are modified by 
usage, and succession has to be deter- 
mined in accordance with the modified. 
rules. The office ofa hereditary trustee 
is in the nature of property. Succession. 


‘in relation to property implies passing 


of an interest from one person to another. 


-There will-be no difficulty at all if there was. 


a deed or in the absence of a deed there 
was such acceptable data or hypothesis. 
There- 
fore the two norms as to succession to the 
office namely, by custom or by the invo- 
cation of the ordinary rule of succession 
have to be invoked to find out the cor- 
rectness of the claim of the rival parties. 
Section 7 of the Hindu Succession Act 
is the section which deals with devolution 
of interest in the property of a tarwad, 
tavazbi or illom. In the present case, 
having regard to the recitals in the docu- 
rnent the office of the trustee cannot be 
said to be a bare office of honcur, but 
it is an office coupled with certain entitle- 
ments. and material . benefits. Such 
being the case, it will be'property which 
has to devolve in 2gcordance with the 


^ ` provisions of section 7 of the Act. 


[Paras. 13, 15 and 21.] 
Cases referred to : 


K.A. Samajam v. Commissioner,H.R. & C.E., 
(1971) 2 S.C.]J. 527 : (1972) 1 An.W.R. 


" up 





* App. No. 900 of 1975. 24th Septeraber, 1976 
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S.C.) 5 : (1972) 1 M.L.J. (S.G.) 5: 
$5971) 2 S.G.R. 878 : A.LR. 1971 S.C. 
891; Manathunainatha v. Surdaralingam, 
(1970) 2 M.L.J. 156 : 83 L.W. 640: 
AIR. 1971 Mad. 1; Tilkayat Shri 
‘Govindlalji v. State of Rajasthan, (1964) 
2 $.0.J. 715 : (1964) 1 S.C.R. 561: 
A.LR. 1963 S.C. 1638;  Sambandamurthi 
-Mudaliar v. State of Madras, (1970) 2 
An.W.R. (S.G.) 58 : (1970) 2 M.L.J. 
(S.C.) 58 : (1970) 2 S.G.]. 131 : (1970) 
2 S.G.R. 424: A.LR. 1971 S.C. 2363 ; 
G. Sethurajar v. Arumanayagam,. (1969) 
2 e.G.J. 102 : (1969) 2 M.L.J. (S.G.) 
25 : (1969) 2 An.W.R. (S.C.) 25 : A.I.R. 
1969 S.C. 569;  Sethuramaswamiar v. 
Meruswamiar, 34 M.L.J. 130 : 45 T.A. 1: 
A.L.R. (1918) 41 Mad. 296: A.LR. 1917 
P.C. 190; Narayana Pillai v. Dharman, 
(1972) 1 M.L.J. 15. 


Appeal against the decree dated 16th 
september, 1975 of the Court! of the 
. Subordinare Judge, Nagercoil in Origi- 
mal Suit No. 33 of 1975. 


IK. Yamunan, for Appellants. 


S. Padmanabhan, Mohamed Reyz 
Francies Julian, for Respondents. 
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- 


and 


‘by 
Ramaprasada Rao, 7.—Defendants in O.S. 
No. 33 of .1975 on the file of the Court 
of the Subordinate Judge, Nagercoil, 
are the appellants. The relevant facts 
‘which led the plaintiff's to file the present 
suit for declaration that the lst plaintiff 
ds entitled to administer the plaint pro- 
perties which are trust properties,. being 
the eldest male member and conse- 
quently karnavan of the tarwad, is as 
follows : - 


2. Long time before and which time 
is not known, the plaint schedule pro- 
perties are said to have been endowed 
by the ancestors of the plaintiffs in favour 
of Keezbatheru  Illangam  Badrakali 
Amman Temple. Admittedly, both the 
plaintiffs and the defendants are members 
of a Marumakkathayam tarwad. The 
properties of the temple constituted 
according to the plaintiffs a private 
family trust. It is alleged that it had 
deen the custom for the karnavan ` for 
the time being of the tarwad to act as 
trustee and administer the trust proper- 
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ties. There is no deeds of trust and 
there is no significant material te prove 
dedication either. :But we shall refer 
to that salient fact and hypothesis which 
was brought to the notice of, the’ trial 
Court and to us on which both the plain- 
tiffs and the defendants find a case of 
dedication. Originally, the tarwad 
constituted of two main branches, One 
branch consisted of Padmanabha Pillai 
Bhoothalingam Pillai and others. In 
the year 1105 ME. 1929 A.D. one 
Padmanabha Pillai Narayana Pillai was 
the sole surviving member in that branch. 
The second branch consisted of two sub- 
branches. The plaint allegations make 
it clear that the branch of Padmanabha 
Pillai - Narayana Pillai -and the 'sub- 
branch of the second branch became 
extinct and according to the plaintiffs 
the branch of | Ananthapadmanabha 
Pillai Nellayandar Pillai alone got the 
right to administer the temple. The 
branches set out in the plaint, which is 
not necessary for us to recite herein, is 
contained in a clearcut genealogical 
table appended to the proceedings. 


3. Onthe death of Ananthapadmanabha 


Pillai Nellayandar Pillai in or about 
1948, . Ananthapadmanabha Pillai 
Bhoothalingam Pillai, who is the 


father of defendants 1 to 3, being the 
seniormost member, got into the manage- 
ment of the trust properties. The 
plaintiff's case is that Ananthapadma- 
nabha Pillai Bhoothalingam Pillai died 
in 1974 and the right to manage the 
trust vested with the seniormost male 
member of the tarwad and in that behalf 
and as sons of Nagammal, the sister of 
Ananthapadmanabha Pillai Bhootha- 
lingam Pillai, the Ist plaintiff as- the 
eldest male member of such tarwad 
is entitled as of right, according to the 
personal law, to be in charge of the pro- 
perty and in accordance with the pre- 
vailing custom to seek for a declaration 
that he is entitled to administer the 
plaint trust solely for himself but as 
representative of the tarwad and inci- 
dentally has sought for possession of 
the plaint schedule properties from defen- 
dants 1 to 3, who apparently continued 
to be in possession of the- office and the 
properties attached thereto, after the 
death of Ananthapadamanabha Pillai 
Bhoothalingam Pillai in 1974. 


II] ; 


4. The defendants while denying firmly 
the allegations made in the plaint would 
aver that it was true that successive 
karnavans were managing the trust 
till the death of the father of the defen- 
dants, when the devolution fell on the 
defendants by reason of the provisions 
of the Hindu Succession Act. Mainly, 
the defendant's case:-is that the 
office of the trusteeship in the instant 
case is decipherable from Exhibit B-1 
which is a photostat copy of an 
inscription in the precinct of the 
temple which gave out the sum and sub- 
stance of the origin of the temple and 
the manner and method by which the 
properties of the ‘temple were dedicated 
and it has to devolve accordingly. It is 
said that the plaintiffs cannot claim any 
right, much less, the Ist plaintiff cannot 
claim the sole right to be in charge 
of the properties of the temple as 
the trustee and also proclaim that as 
such karnavan of the tarwad in ques- 
tion he is entitled to be the sole trustee 
for the management of the temple pro- 
perties. The following issues were 
‘framed by the trial Court: 


> 


l. Whether it had been the custom 
and usage in the trust that the same 
should be administered by successive 
karnavans of the tarwad? 


2. Whether the founder of the trust 
also intends that Successive karnavans 
be the trustees? 


3. Whether the relationship and details 
as regards the two main branches of 


the tarwad contained in paras. 4 to 6, 


of the plaint are correct? 


4. Whether on the death of A. Bhootha- 
lingam Pillai, the right of managing 
the trust vests with P. Pavanasam Pillai, 
the next karnavan and. whether on 
the latter’s death, the right to managé 
vests with the Ist plaintiff? 


5. Whether the defendants 1. to 3 
are entitled to claim the office of trus- 
teeship ? 


6. Whether the defendants 1 to 3 
are guilty of acts.of breach -of trust? 


. 7. What is the quantum of mesne 
profits derivable from plaint properties? 
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8. Whether the plaintiffs are entitled! 
to get recovery of possession of plaint 
properties? ü 


"9. To what relief plaintiffs are entitled ? 


The trial Court beld that by reason of 
the prevailing custom which enabled 
the plaintifis to enter upon the office 
of trustee as claimed by them and as: 
according to the said practice it was the 
eldest male member of the family who 
would be entitled to administer the 
plainttrust-properties, he gave a decree 
as prayed for. It is as against this, the 
present appeal has been filed. 


5. The learned counsel for the appel- 
lants mainly urged two contentions— 
firstly, there being no guideline or any 
deed either expressly stated or by neces- 
sary inference to be gathered for the 
dedication of the suit properties in favour 
of an approved trust by the temple in 
question, the two rules of succession to 
the office which are available and 
could be taken advantage of by the 
parties to this action are—(z) succession 
by reason of an existing practice or 
approved custom; (i) succession under 
the Hindu Succession Act. Pursuing 
the first contention, it is said that the 
learned trial Judge did not have such 
abundance of material as would be 
usually called upon by a civil Court to 
establish custom. Ever assuming that 
on the faint evidence that was sought 
to be introduced into the case on the 
foot of an earlier judgment—(Exhibit 
A-2 dated 16th August, 1935—not wholly 
inter parties between the members of 
the tarwad) the prevalence of practice 
for a.long.time could be assumed, the 
argument is, by reason of section 4 (1) (a) 
of the:Hindu Succession Act, this custom 
should be :deemed to have been over- 
ridden by the express provisions of the 
Act and therefore succession to the 
office of the trustee should be worked 
out on that basis. Secondly, it is said 
that the office of trusteeship in the instant 
case is not a bare office of honour or 
prestige but an office which carries 
with it such integrated rights which 
projects in the holder a right to enjoy 
such properties and administer the same 
for the benefit of the trust. The integ- 
ration: of such right to. hold a bare 
office together with the right to enjoy 
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the properties anriexed to that office 
makes such an office, an office which 
is equatable to and understood as pro- 
perty in law and so understood such 
property after the passing of the Hindu 
Succession Act, 1956, should  devolve 
in accordance with the provisions there- 
in. Our attention bas been drawn to 
section 7 of the Hindu -Succession Act 
which in its turn overrides the normal 
law prevailing in Malabar, namely, 
the Marumakkathayam Law. and jt 
is said that notwithstanding the personal 
law which was in force prior to the 
passing of the Hindu Succession Act 
succession to the properties in the 
instant casé has to be worked out in 
accordance with the provisions of the 
Hindu Succession Act, more full with 
reference to section 7 read and under- 
stood fully. and completely. 


6. The learned counsel for the respon- 
dent, on the . other hand, would 
emphasise that such was the practice 
so far as the instant temple administra- 
tion is concerned that it cannot be over- 
looked that for a long period of time the 
practice was that the eldest member of 
the tarwad was the person who was 
recognised and accepted as the trustee 
of the temple and was also considered 
as an entity who would be entitled not 
“only to administer the property annexed 
to it but also to be in possession of it 
for the purpose of such administration. 
‘Such being the custom and such custom 
having been established in the instant 
case, no other matter need be consi- 


dered for the purpose of ascertaining 


the mode of succession to the office. 
On the other question as to the nature 
of the office in the instant case, which 
is a bare trusteeship of a temple for the 
purpose of administering, it and inci- 
dentally to be in possession of the pro- 
perties owned by the temple, it is argued 
that it cannot by any stretch of imagi- 
nation be said to be property. 
It is a bare incorporeal right to be in 
charge of the properties of the temple 
. and the entitlement of the person, who, 
for the time being is recognised by the 
tarwad as the person entitled to be the 
trustee of the temple holds only an office 
of honour which is not heritable under 
any provision of law and much less under 
the Hindu Succession Act, 1956. Pur- 
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Suing this contention, it 3s said that the 
Hindu Succession Act is inapplicable 
to the facts of this case and even if it is 
to be held that section’ 4 overrides any 
such custom yet, section 7 prescribes 
the mode by which such properties, 
assuming it is property, should devolve, 
and the devolution of the ‘property’ 
should be worked out not in the manner 
suggested by the appellants but in accor- 
dance with the text of section 7 read 
with the first Explanation thereto. 


7. In order to appreciate the conten- 
tions, it is necessary for us to refer to 
the fundamental basis on which the argu- 
ments are raised. It is common ground 
that there is no deed of dedication in the : 
instant case in and by which the pro- 
perties have been dedicated to the temple, 
nor i$ there any deed or document 
prescribing the mode of succession to 
the office of trusteeship created in con- 
nection : with the temple. We are to 
therefore fall back upon an inscription 
in the temple which is admittedly of 
the year 1949 Kollam era, which may be 
1774 AD. As there is no controversy 
about the acceptance of the recitals in 
Exhibit B-l'we have looked into the 
recitals therein. We are extracting 
below the same: à; 


Ke K & «34 om eir on ac» T d G LD xe KK ck 
ulme$£5 GObusHayarer Gum 
sommig GuTBéa qesar @Weae 
(3 Lo uir Ae Oar eroutr yir sey tbh ect iig. 
LLe»sujib ft 5er 
G) eu FBI 5 CHS EG 


The sum and substance of the above 
excerpt isthat—until the sun and moon 
rule the world, the trustee for the time 
being should be in enjoyment of the pro- 
perties attached to the témple and be 
answerable to the other members cf his 
family. Read in the context of the other 
recitals in the inscription, one gains 
the impression that the dedication is full 
and complete and the subject of the 
dedication is that the trustee for the 
time being should enjoy properties 
and be domestically accountable to 
the other members and also perform the 
various obligations more fully referred 
to therein. Prima facie therefore it can- 
not be said that under this inscription 
there was no beneficial right which. the 


TIJ 


trustee obtained ‘in relation to the pro- 
perties., The right to enjoy the stated 


properties specifically provided for in’ 


‘the deed is so wide and unlimited that 
excepting for the obligation to perform 
those kattalais and other obligations 
under the citation there is nothing which 
prevented the trustee in charge to 
‘materially benefit thereby from being 
‘a trustee in office and contemporaneously 
"be in possession of the properties for his 
own enjoyment. This by itself would 
be sufficient for us to dispose of this 
‘appeal as in our view the inscription 
and the citation- referred to under 
Exhibit B-l not only created an office 
of honour but also created an office to 
which is annexed certain material 
‘benefits which form part of the dedica- 
tion. 


$. Mr. Padmanabhan, the learned 
counsel for the respondents relied upon 
K. A. Samajam v. Commissioner, H.R. & 
C.E.!. as also a Full Bench decision of 
our Court in Manathunainatha v. Sundara- 
ilingam*, to contend that the, office of 
trustee is only a bare right to manage 
and administer the secular estate of 
the institution or the endowment and 
it does not carry with it any proprietary 
«or beneficial interest either in the corpus 
or in the usufruct of the estate. In 
K. A. Samajam v. Commissioner, H.R. & 
C.E.S, the Supreme Court indeed laid 
‘down the proposition that the position 
of a hereditary trustee does not appear 
to be in any way diflerent from that of 
a Dharmakartha or a mere manager 
or custodian of an institution or endow- 
ment. There is one exception only. 
"The hereditary trustee succeeds to the 
office as of right and in accordance 
with the rules governing succession. 
But in all other respects his duties and 
obligations are the same as that of 
Dharmakartha. No one has ever sug- 
Eee that a hereditary trustee can 

e equated to a Shebait of a religious 


$nstitution or Madhathipathi or the 
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Mahant. 'The ingredients of both 
office and property, of duties and personal 
interest are blended together in the 
rights of a Mahant as also a Shebait 
and a Madhathipathi. The position of 
Dharmakartha, on the other hand, is 
not that of a Shebait of a religious 
institution or of the head of a math. 
They followed the opinion expressed by 
the Court in an earlier case  Tilkayat 
Shri Govindlalji v. State of Rajasthan!. 


9. It is seen éven from the ratio of the 
Supreme Court decision in the above 
case that in cases, where there is no 
blending of the office with ‘property’ 
and there is no integration of duties and 
personal interest of the trustee, then 
the office would be considered as a bare 
office of honour and not as property 
within the meaning of Article 19 of the 
Constitution. of India. As a matter of 
fact, a poser was assumed by the Supreme 
Court itself jn that case when they said: 
*We may add that even if it was held 
that the rights in question constituted 
‘property’ their regulation by the rele- 
vant provisions of the Act would un- 
doubtedly be protected by Article 19 
(5b)". The emphasis therefore in that 
case was on the question whether the 
office of hereditary trustee or trusteeship 
of an endowment would be property 
for the purpose of Article 19 (1) (g) 
of the Constitution. It was this proba- 
bly which was responsible for the Supreme 
Court to take the view that the opinion 
expressed by the Court in Sambandamurth: 
Mudaliar v. State of Madras?, was not 
necessary for a decision of that case. 

10. Even cur Full Bench in Manathunai- 
natha v. Sundaralingam®, reiterated the 
same principle laying accent upon the 
difference between the position and 
functions of the Dharmakartha of a 
religious endowment in the south on 
one hand and eosaries, — archakas, 
mahants, heads of Mutts and Shebaits 
of North India on the other. The 
Dharntakartha is a mere manager, his 
liabilitity will be that of a trustee, but 





“1. (1964) 2 S.C. ]. 715 : (1964) 1 S.C.R. 561: 
A.LR. 1963 S.C. 1638. 
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"he holds an office 


The learned Judges 
also observed: 


“It may be held individually, collec- 
tively or by a family or by a number 
of families.” 


Undoubtedly, therefore if it is proved 
beyond doubt, in the facts and circum- 
stances of a particular case, that the 
office of Dharmakartha was merely an 
office of honour without there being 
any personal interest or material benefit 
attached to that office in relation to the 
endowment or the temple in question, 
then such office of Dharmakartha or a 
trustee is not ‘property’. In the above 
Full Bench case the learned Judges 
expressed the view that the office may 
be held by an individual or collectively 
by persons or by a family or by a number 
of families. Necessarily therefore, if a 
dispute arises as between one family 
and another family who are competing 
for the office or between individuals or 
between one group of persons or another 
group of persons, then a formula has 
necessarily to be found as to which greup 
has to be preferred or which individual 
has to be preferred. Then again the 
question comes—what js the law of 
Succession which should apply in that 
particular case ? 


li. We would have felt a real embarrass- 
ment in this case having regard to the 
pronouncements of the Supreme Court 
in K.A. Samajam v. Commissioner, H.R. and 
C.E... But we have two decisions of 


the Supreme Court which emphatically - 


support the view that such rights of 
trusteeship are ‘property’. ‘The first 
one is C. Sethurayar v. Arumanayagam®. 
Therein interpreting a will, the Court 
observed that at one particular point 
of time the prescribed mode of trustee- 
ship delineated in the will of the testator 
came to an end and thereafter the Court 
was of the view that the succession was 
regulated: by the ordinary rule of 
Mitakshara Law as the parties were 
Hindus. Ex facie this Rule was made 
relying upon the observations of the 
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Privy Council in  Sethuramaswamiar v=- 


e 

"Assuming without deciding that the- 
expression ‘property? used in Act IF 
of 1929 does not include a trusteeship» 
right still it is a well established pro-- 
position of law that succession to~ 
trusteeship similar to the ore before’ 
us is governed by the ordinary rules.” 
of inheritance under the Hindu Law”... 


12. In that case, the question arose. 
whether Act II of 1929 which amended: 
the generallaw of inheritance in certain: 
respects ‘should be given effect to im 
regard to succession to trusteeship as. 
well. Dealing with this, the Supreme 
Court observed as above. 'They also- 
accepted another quotation though that. 
was in relation to the sbebaitship of a: 
temple ard observed as follows: 


"Assuming that the word 'property? 
jn Act XVIII of 1937 is to be inter- 
preted to mean property in its common. 
and ordinarily accepted sense and is 
not to be extended to any special or 
peculiar type of property even then 
we think that the other contention of 
Mr. Tek Chand is perfectly sound.. 
Succession to Shebaitship, even though. 
there is an ingredient of office in it 
follows succession to ordinary or 
secular property. It is the general 
law of succession that governs succese- 
sion to shebaitship as well. While 
the general law has now been changed . 
by reason of Act XVIII of 1937 there 
does not appear to be any cogent. 
reason why the Jaw as it stands at 
present should not be made appli- 
cable in the case of devolution of: 
shebaitship.” 


13. Closely following this decision is one: 
rendered by the Supreme Court again in- 
Sambandamurtht Mudaliar v. State of Maaras?. 
It 1s enough if we refer to the ratio there-- 
in which is to the effect that the phrase: 
‘succession to whose office is regulated 
by usage’ would only apply when the 
ordinary rules of succession under the 
Hindu Law are modified by usage, and 


` succession has to be determined in accor-} 


dance with the modified rules. E Ther 
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office of a hereditary trustee is in the 
nature of property. Succession  'in 
relation fo property implies passing of an 
interést from one person to another. 


e 14. Relying strongly upon the dicta 
in C. Sethurayar v. Arumanayagam!, and 
Samba-damurthi. Mudallar v. State. of 
Madras?, Mr. Kesava  lyengar urges 
that, trusteeship is ‘pro- -perty’ and 
therefore heritable. To this extent 
there cannot be any controversy, 
having regard to the pronouncements 
of the Supreme Court as above. 


15. \Then}the question is as to what is 
meant by ‘succession’, There would 
be no difficulty at all if there was a deed 
or in the absence of a deed there was 
such acceptable data or hypothesis deli- 
neating the line of succession. But here 
in this case unfortunately there is no 
guideline. Therefore, the other twc 
norms as to succession to the. office, 
namely, by custom or by the invocation 
of the ordinary rule of succession have 
to bé invoked for the purpose of finding 
out-as to whether the plaintiff's claim 
is correct or the defendants! contention 
has to be upheld. j 


16. We have already referred to the 
insufficient material on which the Court 
- below accepted the plaintiff’s contention 
thatthere was a usage which was long and 
immemorial. For this purpose the Court 
relied upon Exhibit A-2 which was a 
judgment rendered in a litigation be- 
tween the predecessor-in-interest of the 
plaintiff and some other parties to the 
suit. There the question was whether 
the person in office of the trustee of the 
temple in question .was to be removed 
for maladministration. Certain  obser- 
vations were made by the trial Judge in 
that case which is to the following effect: 


"It is very clear from the’ above 
admissions of the lst defendant.that 
the plaintiffs and the defendant Nos. 
one and three are members of one 
.and the same tarwad, though the Ist 
defendant belongs to a divided branch, 
that the plaint Bhadrakaly Amman 


— 


belongs to the members of the tarwad: 


in both the branches, that the manage- 


Man -— —— ———————Ó  Ü—————————À—— 
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ment and trusteeship of the Amman- 
koil and its properties vest in the senior- 
most member for'the time being and 
that in accordance with thir practice. the 
plaintiff’s. , karnavan Subramonya 
Thevar was trustee and manager in. 
1056.” 


17. Relying upon this observation, the 
Court below accepted that there was a: 
custom which ought to prevail in this- 
case under which the entitlement of 
the plaintiffs has to, be recognised. 
We are unable to go. into the question. 
whether tbere has beén enough proof of 
such custom as it is ordinarily required 
in a civil Court, as in our view. the 
other argument of Mr. Kesava Iyengar 
that notwithstanding the existence of a 
custom section 4 cf the Hindu Succession 
Act, has an over-riding effect and by 
invocation of this provision read with 
section 7 of the Act, the plaintiff's claim. 
is untenable. 87 


18. We will assume for the purpose of 
argument that there is a custom in the. 
instant case. Mr. Kesava lyengar's 
argument is that under the provisions: 
of the Hindu. Succession Act, to wit, 
section 4, the custom, if any, is over- 
ridden by the express provisions of 
section. 4 (1) (a) of the Act and there- 
fore the normal law of succession as pro- 
-vided for in the Act has to prevail. While 
this is accepted to a certain extent by 
Mr. Padmanabhan, appearing for the 
respondents, he- would invite our atten- 
tion to section 7 of the Act which governs. 
the situation. It is -common ground. 
that prior to the passing df the Act, the 
Marumakkathayam Law applied to the 
facts and circumstances of this case, but 
by- reason of section 7-which practically 
abrogates the -peculiar system of law 
prevailing in that part of our country and: 
having regard to the Explanation to 
section 7, the learned counsel for the 
respondents says that the lower Court 
has to adjudicate hereafter the quantum 
of entitlement of each of the parties to. 
this‘ litigation and others, if any, and. 
find out as to what relief has to be given. 
in the present action. 


19. It is no doubt true that in their 
pleadings the defendants besides raising; 
the, question. that the. Hindu Succession. 
Act and the principles, enunciated. 


i 
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therein are to be applied after the death 
-of Bhoothalingam Pillai, they have not 
pursued this argument, nor was the con- 
-tention put before the trial Court in the 
manner and fashion done before us. 
In fact, even in the Madras case in 
Narayana Pillai v. Dharman!, the learned 
_Judge has laid down that m the absence 
of the founder himself prescribing a 
line of succession and no special custom 
to the contrary pleaded or proved, it is 
‘the general law of intestate succession 
applicable to the last holder of the office, 
“that would be applicable for succession 
to the office of trusteeship. The argu- 
ment that section 4 woud override a 
- pre-existing custom and that the succes- 
asion in’ such circumstances in relation to 
matters governed by Marumakkathayam 
law has to be interpreted with reference 
to section 7 of the Hindu Succession Act, 
"was not made before the learned Judge. 
As a matter of fact, even before the 
-Supreme Court in the case cited, such 
a contingency did not arise. Undoubtedly 
section 4 has an overriding effect. 
Ihe statute law having made marked 
in roads, upon the personal law of the 
parties, has provided that any custom 
“or usage immediately before the com- 
mencement. of the Act shall cease to 
have effect with respect to any matter 
p which provision is made under this 
ct. 


.20. A faint argument was addressed 
‘before us by placing reliance upon section 
-4 (1) (b) of the Act. But as the special 
excludes the general and as section 4 
(1) (a) specifically refers to the inappli- 
scability of any pre-existing custom or 
.usage after the commencement of the 
Hindu Succession Act, no further dis- 
‘cussion is necessary to hold that even 
:if a custom has been established in the 
particular case under consideration, it 
has no effect. 


‘21. Section 7 of the Hindu Succession 
Act is the section which deals with devo- 
lution of interest in the property of a 
tarwad, tavazhi or illom. We have 
(already expressed the view that the 
{office of trusteeship, having regard to 
he facts of this case and after fully read- 
Bing the recitals in the inscription Exhibit 


ae 
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B-l, cannot be said ta be a bare officeje 


ofhonour, but it is an officee coupled 
with certain entitlements and material 
benefits. Such being the case, it would 
be property which has to devolve ine 
accordance with the provisions of section 
7 of the Act. We have already noticed 
that the trial Court was not obligated 
to discuss the facts in the light of the 
provisions of the Hindu Succession Act, 
as it upheld the contention about the 
pre-existence of a custom or practice, 
and basing its judgment on the ratio 
in Narayana Pillai v. Dharma’, it decreed 
the suit. But having regard to our view 
which we have expresscd in the light of 
the fresh arguments addressed before 
us, this case has to be given a new and 
a fresh look in accordance with the 
provisions of section 7 of the Hindu 
Succession Act. Though no doubt the 
plaintiffs claim the right to be the trus- 
tees of the temple to the exclusion of the . 
defendants who prima facie are the des- 
cendants of the immediate predecessor 
in charge of the trust, yet it has to be 
resolved in this case as to what was the 
content of authority of the notional 
tarwad which in the light of Exhibit 
B-1 possessed such entitlements as we 
have described before to be in charge 
of the office of the trusteeship. It is 
therefore necessary to find out as to who 
are the members of the notional tarwad 
whom Bhoothalingam Pillai was repre- 
senting when he passed away in 1974 
and who are the surviving members of 
that notional tarwad who will be entitled 
to succeed and claim the office as well 
as the material benefits attached to it. 
Mr. Kesava Iyengar would say that 
once it is accepted that the office of 
trusteeship is “property”, in the instant 
case, having regard to the facts, no 
other investigation is necessary to find 
out who are the persons entitled to 
succeed excepting to look at the genea- 
logical tree and find out the heirs of 
Bhoothalingam Pillai. We do not think 
that such a superficial investigation only 
is called for in the instant case. We are 
not inclined to express any opinion at 
this stage in view of the conclusfon we 
intend arriving at. Prima facie the con- 
tention of Mr. Padmanabhan that the 
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Explanation to section 7 has to be con- 
„sidered and appfled to the facts of this 
„case appears to be well-founded. Even 
here, we refrain from making any posi- 
‘tive observation: As the question was 
not gone into by the trial Court and as 
-it is normally the duty of the trial Court 
-to find facts and adjudicate upon them 
-after giving an opportunity to the parties 
and as it is hazardous for the appellate 
“Court to undertake such a task without 
-calling for further evidence, if necessary, 
we intend remanding the matter, 
‘though allowing the appeal in part. 


‘22. In the result, therefore, the’ argu- 
ment of the appellants’ counsel is accep- 
ited, and the subject-matter is still open 


in the sense that it is for the trial Court. 


‘to find out as to who are the parties 
who would be entitled to succeed as 
«trustees and manage the trust properties 
.and enjoy the same as prescribed in 
Exhibit B-l, and after finding such 
group of persons which might include 


"the parties who are not already on record, 


it can come to the conclusion -whether 


:the plaintiff's claim to be the sole trus- 


tees is right or not. The subject-matter 
is therefore remanded for the above 
‘purpose. There will be no order as 
sto costs in the appeal The appellants 
-will be entitled to a refund of the Court 
.feelpaid on the memorandum of appeal. 


RS. — ———- Order accordant, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdictions): 
PRESENT :—S. Mohan, 7. 
Miss Mary Varghese represented by 


father and natural guardian K.T. 


Varghese and another .. Petitioners” 


U. 


The Principal, Jawaharlal Institute 
of Post-Graduate Medical Education 
and Research, Pondicherry and others 

Respondents. 


Constitution of India (1950), Articles 15 and 
29.—Admission to Medical College—Selection 
based on nativity of applicant—Selection chal- 
lenged as violative of Article 15—Selection 
invalid. 


The petitioner challenged the constitu- 
tional validity of the selection made for 
admission to the First year M.B.B.S. 
Course in Jawaharlal Institute of Post- 
Graduate Medical Education and Re- 
search, Pondicherry, on the ground that 
respondents 3 and 4 had been selected on 
the basis of nativity and this was viola- 
tive of Article 15 of the Constitution. 


Article 29 alone does not govern the right 
of a person to seek admission to an 
educational institution. An administra- 
tive direction has to stand the test of 
each and every fundamental right, be 
it Article 14, 15 or 16. 


-[Para. 12.] 


One can well understand reservation 
being made in favour of the wards of 
Central Government employees or on the 
ground of residence to enable the local 
residents to have higher education without 
much difficulty. But merely because a 
person was born there long ago, if he is 
enabled to get -classified under the 
Pondicherry general seat, that will be 
unreasonable. ‘There is no nexus between 
such reservation and reasonableness. 


[Para. 16.] 


Waiver cannot be pleaded as far as funda- 
mental rights are concerned. Only when 
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a person is not selected, he can come up 
to the High Court and complain that the 
method of selection or the basis of selec- 
tion, or evenrthe rules relating to the selec- 
tion or even the basis of reservation is 
violative of the rights guaranteed to a 
citizen under Part III of the Constitution. 

[Para. 17.] 


lhe fundamental rights claimed under 
Part III of the Constitution, if could be 
compared to a crown, each of the rights 
guaranteed therein is a priceless gem 
emitting its own rediance. One does not 
either diminish or dullen the lustre of 
another. : All of them conjointly add to 
the grandeur of the crown. If this back- 
ground is kept in mind, the scope of the 
discussion can be narrowed down. Articles 
14 to 16 occur under the title * Right to 
equality’. Article 14 provides the light and 
the manifestations of various shades are 
found in Articles 15, 16 and 29. In 
other words, Article 14 is the genus rela- 
ting to equality while the other Articles 
are the species. [Para. 23.] 


lhe basis of grouping under the head 
"Pondicherry General” wherein one of the 
categories mentioned was “Nativity in 
Pondicherry” was clearly violative of 
Article 15. [Para. 43.] 


The vice in allowing candidates to enter 
the compartment of “Pondicherry Gene- 
ral? on the ground of place of birth, is 
clearly violative of Article 15. 

i [Para. 44.] 
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Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the res-- 
pective affidavits filed therewith the High 
Court will be pleased to issue writs of 
declaration declaring the selection of 
admission to I M.B.B.S. course in Jawa- 
harlal Institute of Post-Graduate Medical 
Education and Research, Pondicherry for- 
the academic year 1977-78 as illegal and’ 
liable to be struck down and issue conse-. 
quential directions directing the respon- 
dents herein to allot a seat to the petitioner 
in each of the petitions in the I M.B.B:S.. 
course for the academic year 1977-78. 


K.K. Venugopal for M.N. Krishna 
Mam, P.R. Kumaralingam and Mrs. Shantha: 
Venugopal, for Petitioners. 


T. Chengalvaroyan, Senior Central Govern- 
ment Standing Counsel, for Resp@ndents_ 


The Court made the following 


OnpER.—Both these writ petitions can. 
be dealt with by a common judgment, 


July, 1977. On 29th july, 
petitioner was called for interview. She - 
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"suffice it to notesthe facts of Writ Peti- 


tion No.e 2644 of 1977. The petitioner 
‘(Miss Mary Varghese) was à candidate 


. Ifor admission to the First year M.B.B.S 
*course in Jawaharlal Institute of Post- 


‘Graduate Medical Education and Re- 
search, Pondicherry (hereinafter referred 
to as JIPMER) for the academic year 
1977-78. She passed the Pre-University 


examination in first class and obtained 


distinction in Physics and Chemistry, 
ihaving secured more than 68 per cent. in 
iBiology. Since she was interested in 
taking up Medical Profession, she took 
‘second group in the Pre-University with 
the intention of doing M.B.B.S. She 
applied to the First year M.B.B.5. course 
dn JIPMER. She was given Roll. No. 
.C/9/P and was asked to appear for the 
entrance examintion on 19th June, 1977. 
Accordingly, she took the examination 





«pen General i "ul 
(Pondicherry General i 
Pondicherry Scheduled Caste 
Pondicherry Scheduled Tribe 
“Open Scheduled Caste , 

«Open Scheduled Tribe 
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and she did well The admission. is 
based upon the results of the entrance 
examination. 'lo the 65 seats for.the 
First year course, the seats are distribu- 
ted as under : i 


~ Open General 27 
Pondy General 11 
Pondy 8/Cs. a, 

- Pondy S/Ts. l 
Open 5/Cs. 6 
Open S/Ts. a 2 
Government nominations 15 

Total 65 


The number of applications received 
against these various categories are as 
follows: ; 


Applications Candidates 
received . appeared 
5873 4881 

.^ l6l 141 

5 - 2 5 

Nal 25 NU 

119 94. 


l8... .. B 


a 


Tt requires to be noted at this stage that 
ifor these 11 seats in Pondicherry General 
144 candidates had taken’ the examina- 
‘tion. Pondicherry General seats are 
allotted to the following candidates:- 


1. Native of Pondicherry by virtue of 
birth; í 


:2. Candidates having continuous- re- 
ssidence for five years or more at the 
time of submission of application form; 


.3. The wards of Central Government 
employees including employees of 
Public Sector undertakings under Cen- 
.tral Government posted in the Union 
Territory of Pondicherry irrespective 
~of the period of their residence in the 
--Union Territory. 


“2. As said above, the written entrance 
«examination took place on 19th June,1977. 
The results were published on 17th 
1977 the 


vwas asked to make ready:the money for 


the payment of admission fees etc. Along 
with her five others were also called for 
interview. No marks were allotted in 
the interview under the rules. Except 
that the petitioner was placed in the 
waiting list as No. 3 she was not admitted. 
Thus having been unable to secure admis- 
sion to JIPMER she has filed the present 
writ petition on the following grounds: 
(1) Under the Admission Rules, reserva- . 
tions have been made jn favour of re- 
sidents of Pondicherry, Scheduled Castes 
and Scheduled Tribes and Central Go- 
vernment nominees. The practice adop- 
ted by the first respondent discloses that 
an unreasonably large percentage of seats 
appears to have been reserved for children 
for the JIPMER staff. This is outside 
the rules and ‘illegal and void. The 
classification of children of JIPMER staff 
as a separate class has no basis and it 
is violative of Articles 14 and 15 of the 
Constitution of India. a 


(2) The admission based upon the results 
of the entrance examination is capable of 
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The candidates past 
performances are not taken into consi- 
deration ; hence violative of Article 
14 of the Constitution of India. 


(3) Tbe petitioner submits that respon- 
dents 3 and 4 came to be selected purely 
on the basis of their nativity certificates 
that they were born in Pondicherry. Such 
a selection would be violative of Article 
15 (I) of the Constitution as discrmina- 
tion based on mere place of birth which is 
prohibited under Article 15 (1). 


permitting abuse. 


is made for 


3. Thus the prayer 

declaration , declaring that the selec- 
tion for admission to the First 
Year M.B.B.S. Course in JIP- 


MER for the academic year 1977-78 as 
illegal and liable to be struck down and 
for issue of consequential directions direc- 
ting thé first respondent herein to allot a 
seat to the petitioner. 


- 


4. In the counter-affidavit, tbe above 
details relating to the distribution of 
seats under various heads are mentioned. 
The classification for Pondicherry general 
seats as stated by the petitioner is also 
admitted to be correct. As regards res- 
pondents 3 and 4, what is stated in para- 
graph 7 of the counter-affidavit is as 
follows: 


* Pondicherry General seats are al- 
lotted to the following candidates: 


I. Native of Pondicherry by virtue 
of birth; 


2. Candidate having continuous resi- 
dence for five years or more at the time 
of submission of application form; 


3. The wards of Central Government 
employees including employees of 
Public Sector undertakings under Cen- 
tral Government posted in the Union 
Territory of Pondicherry irrespective 
of the period of their residence in the 
Union Territory.” 


These candidates had applied against the 
Pondicherry General seats and submitted 
their Nativity Certificates from the Tahsil- 
dar, Pondicherry as per paragraph 2-5-1] 
of the. Prospectus. Before admission, it 
has been the practice every year to send 
all the applications of .the candidates 
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Pondicherry Reservede. seats 
Government of Pondicherry fow discreet 
enquiry to satisfy that they are genuine 
candidates of Pondicherry State. This. 
year. also, all the applications of the- 
candidates including those of the two res- 
pondents were sent to the Secretary, Edu- 
cation Department, Government of 
Pondicherry for detailed enquiry and 
they have confirmed the bona fides of their- 
nativity in Pondicherry State, by letter 


dated 2nd August, 1977. 


9. The entrance examination was con~ 
ducted and the merit list was put up under 
the direction and supervision of the 
Director-General of Health Services, New 
Delhi. The Deputy Director-General (G),. 
New Delhi was nominated for this year’s. 
admission work and he brought the mark 
sheet as well as the evaluated answer 
sheets to this Institute on 14th July, 1977. 
The merit list of the candidates on the 
basis of the marks at the entrance exa- 
mination was prepared on 15th July,1977.. 
The answer sheets of about 300 candidates: 
in the order of merit were re-checked to. 
ensure that there is no mistake in the- 
merit list. After re-checking the answer 
sheets, the final merit list was prepared 
under the direct supervision of the Deputy 
Director-General of Health Services (G),. 
New Delhi. The list of selected candi-. 
dates was put up in the notice board on. 
l6th July, 1977 and not on 17th July,1977 
as stated by the petitioner. The selected. 
candidates were called for interview on. 


28th July, 1977, and the interview cards. 


to selected candidates were despatched 


on 18th July, 1977. As there was always. 


possibility that some students from the: 
selected list may not turn up, a few candi-- 
dates from the waiting list in the order: 
of merit from each of the categories were- 
also called for interview on 29th July,1977: 
in order to avoid any delay and fulfil the- 
University requirements as the admission 
had to be finalised by 31st July, 1977, as. 
per University Regulations. Interview 
cards for these candidates in the waiting: 
list were despatched on 19th July, 1977. 
The petitioner Miss Mary Varghé&e was. 
No. 4 in the waiting list for Pondicherry 
general seats and she was called for in-- 
terview on 29th July, 1977. It was speci- 
fically mentioned in the interview memo. 


selected as well as in waiting list) against that the petitioner is in the waiting list 


to the 9 
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@nd she will be cgnsidered for admission 
only if vacancy arises. The purpose of 
the interview is to find out the physical 
fitness of the candidates and it was made 
«clear in the prospectus that no allocation 
of marks are given for the interview. In 
the interview for the regular candidates 
on 28th July, 1977, one candidate from 
the Pondicherry General quota namely 
Shri Satyanarayanan did not attend the 
interview. The’ resultant vacancy was 
filed in from the waiting list candidates, 
who attended the interview on 29th 
july, 1977 against the Pondicherry Gene- 
ral seats. The first in the waiting list 
Shri S. Ganesh, who had secured highest 


marks namely 131 was admitted. The, 
other three candidates, in the waiting 


list namely Shri Anil Kumar C.C. (Roll 
No. G/2597/P), Shri M.Venugopalan (Roll 


Á 








No. C/4591/P) and Miss Mary Varghese: 
(Roll No. C/9/P) have all secured 130° 


‘marks at the entrance examination. In 


such case of tie, the Director-General of 
Health Services had given instructions. 
in his letter No. DD. 6/HA-76-JIPMER, 

dated 17th July, 1976 that the marks 

at the qualifying examination should be 
taken into account for- determining the- 
interse merits of the candidates. Ac-- 
cordingly the marks of these candidates. 
at the qualifying examination were consi-- 
dered and on this basis, the merit list 

was prepared in which Miss Mary Var-- 
ghese was last and No. 3 in the order. 

Details of the marks obtained at the en- 
trance examintion and percentage of 
marks at the qualifying examination in. 
respect of the waiting list candidates are- 
as follows: 


—- 


Qualifying 


s Entrance 
S.No. Name of the candidates Examination Examination 
. marks. marks. 
l. Shri Anil Kumar C.G. ^ i 130 72.5%, 
2 Shri M. Venugopalan 3 130 71.2% 
3. Miss Mary Varghese | 130 70.4% 


— a 


6. After the interview of the waiting list 
cancidates was over on 29th July, 1977, 
the merit lists of these candidates were 
also published on the same day. The 
whole procedure was as per admission 
rules and regulations and not contrary 


to the admission rules, as stated by the 


petitioner. In the result, it is submit- 
ted that there is no illegality or irregula- 
rity or impropriety in the process of selec- 
tion for admission. ‘There is no error of 
law or jurisdiction in the said selection 
and the writ petition is liable to be dis- 
missed. 


7. A reply affidavit has been filed re”: 


iterating most of the statements contained 
in the main affidavit. It is further stated 
that the Nativity, v/z., birth cannot be 


a fact of discrimination, since it is viola-: 


tive of Article 15. 
8. Mr. KK. Venugopal, learned counsel 


for the petitioner, argues the following: 


. It is admitted that the reservation for 
Pondicherry General is based upon three 
factors: 





ment employees. 





l. Nativity: By nativity it is men- 
tioned place of birth. 


2. The residence of the candidate for 
five years or more at Pondicherry at the- 
time of submission of the application. 
form. 


3. The wards of Central Government 
employees including employees of 
Public Sector undertakings under the- 
Central Government posted im the 
Union Territory of Pondicherry irres- 
pective of the period of their residence 
in the Union Territory. 


The petitioner does not attack categories 2 
and 3, viz., based on residence for five 
years and the wards of Central Govern-- 
However, where re- 
servation is made on the ground of birth,. 
it is violative of Article 15 of the Consti- 
tution. Jf that test 1s applied, respon- 
dents 3 and 4having been selected on the 
ground of place of birth, their selections. 
wil have to be set aside. It is true that. 
the selection was on the basis of an en- 
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trance test. Nevertheless, where in the 
ultimate selection, their marks were 
considered only as against the Pondicherry 
General seats and they were able to se- 
cure - admission solely on the ground of 
place of birth, it is violative of Article 15. 
in support of this submission, learned 
counsel relies upon the decision reported 
in State of U.P. v. Pradip Tandon.1. In 
that case, place of birth in rural area was 
fheld to be violative of Article 15. 


9. This argument of Mr. K.K. Venugo- 
-pal is met by T. Chengalvaroyan, learned 
„counsel for the respondent stating that 
; this is a case of an admission to an educa- 

`; tional institution, viz., Medical College. 

In such a case, itis only Article 29 that 
-Will govern to the exclusion of Article 15. 
‘The framers of the Constitution have deli- 
vberately omitted the ground of discrimi- 
--nation viz., place of birth from Article 29. 

In such a case, therefore, it is not open to 
-the petitioner to complain of discrimina- 
-ion on the ground of violation of Article 

15. In fact; a Division Bench of this 
«Gourt specifically dealt with this question 
„and answered that Article 29 (2) would 
„exclude Article 15 (1). That was re- 

.- ported in University of Madras v. Shanta- 
` Ba?. The same view was taken in State 
„of Bombay v. Bombay | Educational Society® . 

In interpreting these two decisions a 
` Division Bench ofthe Kerala High Court 
. in Joseph Thomas v. State of Kerla*, holds 
-that in matters of admission to educa- 
: tional Institution, it is only the infrac- 
. tion of Article 29 that could be com- 
- plained of. 


-10. It is further urged that the re- 
-8ervation | under various categories is 
..only to enable the choice to be drawn 
--from various sources and at the time of 
. application there is no discrimination what- 
.soever. In such a case, no fundamen- 
„tal right of the petitioner is violated as 
xlaid down in State of Andhra Pradesh v. 
. U.S.V. Balaram.’ 





1. (1975) 1 S.C.C. 267 : (1975) 2 S.C.R. 

- 761 : A. T. R.. 1975 S.G. 563. 
. 2. LLR. (1954) Mad. 426: (1953) 2 M.L.J. 

- 287 : 66 L.W. 665 : A.I.R. 1954 Mad. 67. 

3. (1954) S.G.J.678 : A.I.R. 1954 S.C. 561. 

4. AIR. 1958 Ker. 33. 

5. (1972) 3 S.C.R. 247 : A.I.R.1972 S.C. 
r 1375 at 1384- ' 
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11. Under Rule 4-5 gf the |Prospectuse 
admission is based upon merit only. In 
this case, since respondents 3 and 4 secu- 
red higher marks, they came to be selec- 
ted, whereas both the petitioners got lesse 
marks and therefore they were placed in 
the waiting list. In any event, inasmuch 
as the petitioners have chosen to apply 
under the rules, merely because they were 
not ultimately selected, they are estopped 
from contending that the rules under 
which they sought admission are discri- 
minatory in character. Support 1S 
derived for this argument from JVarasappa 
v. Shaik Hazrat}, l 


12. Necessarily having regard to the vari- 
ous arguments raised by Mr. T. Chengal- 
varoyan, by way of counter to the petitio- 
ners’ solitary contention Mr. K.K. Venu- 
gopal had to reply somewhat elaborately. 
It is his submission that each fundamen- 
tal right acts inits own sphere withont 
either determining or diminishing the 
other. It can no longer be urged that 
Article 29 alone should govern the right 
of a person to seek admission to an edu- 
cational institution. If a Law, or a 
Rule or even an administrative direction 
violates any one of the Articles guaran- 
teed under Part III ofthe Constitution 
of India, this Court has to strike it down. 
In other words, the Law or the adminis- 
trative direction will have to stand the 
test of each and every fundamental 
right, be it Article 14, 15 or 29. No doubt 
in the decision: reported in University of 
Madras v. Shanta Bai?, the question arose 
with reference to admission to Medical 
College, whether Article 29 (2) alone 
would govern theright of the petitioner 
and that question came to be answered 
in the affirmative. - But since then the 
law has taken a different and a definite 
course holding to the contrary. In Chitra 
Ghosh v. Union of India?, the reservation of 
seat to an educationalinstitution on the 
ground of residence was tested as against 
Articles 14, 15 and 29 of the  Constitu- 
tion. 


- 





1. A.LR.1960 Mys.59. a 

2. (1953)2 M.L.].287 : A..R. 1954 Mad. 67- - 

3. (1970) 1 S.C.]. 240 : (1970) 1 S.C.R. 413: 
A.I.R. 1970 S.C. 35. ar 


qT] 


e 13. Again in „State of U.P. v. Pradip 
Landon", it was categorically laid down in 
paragraph 29.that the reservation on the 
ground of place of birth would be viola- 
tive of Article 15 and a similar conten- 
tion as raised by the learned counsel for 
the respondents, was in fact raised by the 
learned Attorney-General and the ulti- 
mate answer was given testing it on the 
touchstone of Article 15. 


14. A careful reading of the decision in 
State of Bombay v. Bombay Educational 
Society”, would clearly show that it is not 
an authority for the proposition that Arti- 
cle 29 (2) excludes the application of 
Article 15 (1). A passage from that deci- 
sion has been torn out of the context-by the 
Division Bench of the Kerala High Court 
an Joseph Thomas v. State of Kerala?, to ren- 
der a finding that it is only Article -29 
that applies in matters of admission -to 
educational institution. That judgment 
is not binding on this Court. It has only 
persuasive force. In any event, that can- 
not be held to be good law, having re- 
gard to the two Supreme Court decisions 
cited, viz., Chitra Ghosh’ v. Union of Indiat 
and State of U.P. v. Pradip Tandon}. 
Manju v. State’, is also a case on that 
point. . l 


15. The last cited decision of the Supreme 


Court, viz., State of U.P. v. Pradip Tandon}, ` 


cannot be ignored merely because there is 
no discussion on this aspect., That is a 
law laid down by the Supreme Court 
which is the law of the land in'view of 
Article 141 of the Constitution of India. 
‘This Gourt cannot ignore that. The 
décisions reported in T.G. Mudaliar v. State 
of Tamil Nadu’, and .B.M. Lakhani v. 
Malkapur Municipality’, are authorities 
which would support this submission. 


16. ‘This again cannot be tested on the 
ground of reasonableness because once 
£here 1s infraction of Article 15, the peti- 
———————— Á—P— Hi 
|." (1975) 1 S.G.C. 267 : AT. R. 1975 S.C. 563, 
2. 1954 S.0.]. 678 : (1954) 2 M.L.J. 359: 
A.LI.R.19548-0.561. ^. 
3. ^L ee 1958 Ker. 33. 
4. (1970) Í S.C.J. 240: A.L.R. 1970 S.C. 35. 
5. A.LR. 1972 Him. Pra. 37. | 
6. (1973) 3 S.G.R. 222 : ALR. 1973 5.0. 
974. . -— - EI 
7. A.I.R. 1970 S.C. 1002. 


ML J—5 


MISS MARY VARGHESE 7. PRINCIPAL; JAWAHARLAL INSTITUTE (Mohan, F.) 


‘Prospectus, which contains 


33 


tioner is well entitled to succeed. Assu- 
ming it has to be tested on the ground of 
reasonableness, what exactly is the ratio- 
nale for this kind of reservation. One 
can well understand reservation’ being 
made in favour of the wards of Central 
Government emplovees or on the ground 
of residence to enable ‘the local residents 
to have higher education without much 
difficulty. But merely because a person 
who was born there long ago, if he is 
enabled to get classified under the Pondi- 
cherry General seat, certainly that will be 
unreasonable. In other words, there 
is no: nexus between this reservation and 
the reasonableness. 


17. The law is well settled that waiver 
cannot be pleaded as far as fundamental 
rights are concerned. Only when the peti- 
tioner is not selected, he can come up to 
this Court and complain that the method 
of selection or the basis of selection, or 
even the rules relating to selection or 
even the basis of reservation is violative 
of the fundamental rights guaranteed to 
a citizen (like the petitioner) under Part 
III of the Constitution. 


18. No doubt, the selection is based 
purely on the performance in the entrance 
examination. Where the petitioner had 
secured such high marks as to qualify 
her to be the first inthe waiting'list and 
where her legitimate seat had gone to 
persons like respondents 3 and 4 who 
came to be selected ultimately on the ground 
of place of birth, they will go out of the 
selection: for Pondicherry General, in 
which case in those two vacancies caused, 
by respondents 3 and 4, both the peti- 
tioners will have to be selected because 
the petitioners are 1 and 3 in the waiting 
list. The second in the waiting list 
(M. Venugopalan) .not.having submitted 
his certificate relating to his residence can- 
not come under the category of Pondi- 
cherry General. 


19. I have already narrated the 
admitted facts. Let me now go to the 
the rules 
relating to selection to the First 
Integrated M.B.B.S. course. 

2-l of the Prospectus states— 


“Sixty-five students will be admitted 
during -1977-78 to the First Year 


Year 
Paragraph 
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Integrated .M.B.B.S. course. These 65 
seats are distributed as under : 


Open General 27 
Pondicherry General 1l 
Pondicherry Scheduled Castes 3 
Pondicherry Scheduled Tribes : I 
Open Scheduled Castes ` 6 
Open Scheduled Tribes 2 
Government nominations: 
Subject to fulfilment of basic 
requirements laid down vide 

paras. 3-2, 3-3 and 3-4 15 
| 65 





Paragraph 2-5-1 reads:— 


“The Pondicherry , Nativity/Residence 
Certificate should be obtained from 
the Tahsildar of the Commune con- 
cerned accompanied by Birth Certi- 
ficate of the candidate. si 


Paragraph 3-2 dealing with eligibility 
for admission, states thus :— 


“Candidates for admission to the first 
year of the Integrated Course in Medi- 
cine should have completed the age 
of sixteen years on 3lst December, 
t.e., they should have been born not 
later than Ist January, 1962. Request 
for exemption from the prescribed age- 
limit wil not be considered and such 
applications will be rejected." 


The basis and method of admission are 
contained in paragraph 4. Paragraph 
4-] reads:— 


“All the candidates who have applied 
for admission and who are found 
eligible will be required to take at 
"their own cost, the Entrance exami- 
nation to be conducted by the Insti- 
tute during the first week of June, 
1977. The actual date of the exami- 
nation will be communicated to the 
candidates through the Admit Cards 
(Hall Tickets). ‘The examination will 
be conducted in four centres, viz., 
Pondicherry, Hyderabad, Delhi and 
Bombay. The examination will be 
conducted in a particular centre only 
ifthere are sufficient number of candi- 
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„dates for these centres; 

dates will be allottd to the other 
centres in order of preference given 
in the application form. So, the candi- 
dates are required to give their choice 
for three centres in order of prefe- 
rence, as required in item No. 10 of 
the application form." 


Paragraph 4-5 is to the following effect: 


“Admissions will be made entirely 
on the basis of merit in the Entrance 
Examination." 


After this entrance examination, - what 
is to. be done is contained in paragraph. 
4-6. Item 4 of . this paragraph is 
Pondicherry.- General seats. Under 
this ‘Pondicherry General seats’, what 
exactly would come, can be deciphered 
from the application form. That con- 
tains nativity or residence certificate. 
That requirement is in accordance with 
paragraphs 2-5 and 2-5-1, which read: 


. “2-5. Candidates applying against the 
seats reserved for Pondicherry General 
(including the Scheduled Castesf 
Tribes) quota, should specifically 
mention in the application form in 
SI. No. 9 that he/she applies against 
the quota on the basis of Nativity or 
continuous residence for five years. 
or more, at the time of submission of 

application form. False residence: 
certificates produced by the candi- 
dates, if any, are liable for rejection 
of their applications summarily. 


2-5-1. The Pondicherry Nativity} 
Residence Certificate should be 
obtained from the Tahsildar of the 
* Commune concerned accompanied by 
Birth Certificate of the candidate.” 


20. Therefore three categories fall under 
this group of Pondicherry General. They 
aré:-—(1) Nativity, or place of birth; 
(2) continuous residence for five years 
or more; (3) wards of Central Govern- 
ment employees. Though the place 
of birth is not as such used in the pros- 
pectus, the counter-affdavit in para- 
graph 7 clearly admits so. It is stated: 


“Pondicherry General seats are allot- 
ted to the following candidates:— 


1. Natives of Pondicherry territorial 
area by virtue of birth. 


otherwise candi- e 
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2. Candidates, having continuous 
residegce for five years or more in 
Pondicherry at the time of submission 
of application form. 


3. The wards of Central Government 
employees including employees of 
Public Sector Undertakings under 
Central Government posted in the 

. Union Territory of Pondicherry irres- 
pective of the period of their residence 
in the Union Territory.” 


21. I have already made note of the 
limited arguments of Mr. K. K. 
Venugopal that he does not question 
the candidates falling under categories 
2 and 3, viz., residence for five years and 
the wards of the -Central Government 
employees being brought under this 
group of Pondicherry General. His only 
attack is on those belonging to the cate- 
gory as natives of Pondicherry. In other 
words, by virtue of their birth, if they 
are brought under this group of Pondi- 


cherry General, it will be violative of - 


Article 15 of the Constitution of India. 
This attack is warded off by the learned 
counsel for the respondents with the 
shield of Article 29 (2). m ' 


22. Thus the major question that fall§ 
for my determination is, in matters relat” 
ing to admission to educational insti- 
tution, is it only Article 29 that will 
give protection and not others? 


23. The fundamental rights claimed 
under Part III of the Constitution, if 
could be compared to a crown, each of 
the rights guaranteed therein is a price- 
less gem emitting its own radiance. 
One does not either diminish or dullen 
the lustre of another. 
jointly add to the grandeur of the crown. 
If this background, is kept. in mind, the 
scope of the discussion can be narrowed 
down. Articles 14 to 16 occur under 
the title “Right to equality”. Article 
14 provides the light and the mani- 
festations of various shades are found 
in Articles 15, 16 and 29. In otber 
words, Article 14 is the genus relating 
to equality while the other Articles are 
the species. It'also requires to be noted 
at this"stage that Article 15 underwent 
an amendment in 1951 by the Consti- 
tution First Amendment Act, 1951, as 
a result of which clause (4) came to be 
added, which reads:— 


All of them con- . 
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“Nothing in this Article or in Clause 
(2) of Article 29 shall prevent 
the State from making any special 
provision for the advancement of any 
' socially and educationally backward 
classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes.” 


24. Article 29 occurs under the heading 
“Cultural and Educational Rights” 
and the marginal note reads:— 


*"Protection of Interests of minorities". 
- Article 29 reads:—- 


(1) Any section of the citizens residing 

4n the territory of India.or any part 
thereof: having a distinct language, 
script or culture of its own shall have 
the right to conserve the same. 


(2) No citizen shall be denied admis- 
sion into any educational institution 
maintained by the State or receiving 
aid out of State funds on grcunds 
only of religion, race, caste, language 
or any of them." | 


25. A mere reading of Articles 15 and. 


29 will show that sex and place of birth 
occurring under Article 15 do not find 
a place in Article 29. Why in carrying 
out an amendment to Article 15, Article 
29 (2) came to be mentioned is also a 
point worthy to be taken note of. 


26. In Anjali v. State of West Bengal! 
the question arose whether Article 29 
(2) should be read as controlled by 
Article 15 (1) and the Division. Bench 
answered as follows:— 


«Some argument appears to have 
been addressed to Bose, J., on Article 
29 (2) and the learned Judge has held 
that the Article should be read as 
controlled by Article 15 (1) which is 
of a general character and covers all 
matters. Before assenting to that 
provision, I should require to consider 
the matter further when a proper 
occasion arises. Article 29 (2) deals 
specifically with denial of admission 
into educational institutions main- 
tained by the State and it may not be 
without significance that it does not 
mention sex as one of the grounds on 
which such admission may not be 


1. AIR. 1952 Cal. 825 at031. 
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denied. The framers of the Consti- - 


"tution may have thought that because 
of the physical and mental differences 
between men and women and consi- 
derations incidental thereto, exclu- 
sion of men from certain institutions 
serving women only and vice versa 
would not be hostile or unreasonable 
discrimination. It is true while 
‘formerly Article 29 (2) was, in form 
at least, an independent provision 
concerned with the particular’ subject 
of admission into educational insti- 
tutions, it has now been linked up, 
to a certain extent, with Article 15, 
‘since. Clause (4), added to the last 
Article, authorises special provision for 
the advancement of educationally 
backward classes: Such. provision may 
obviously be a provision, reserving 
certain educational institutions for the 
backward classes or reserving a cér- 
tain number of seats for them, with 
the consequence of denying admission 
-to other classes and; therefore, the 
clause suggests that the subject of 
admissicia to ‘educational institutions 
is not outside the ambit of.Article 15. 
It may, however, be said that Article 
15 (4) has been added as an exception 
to that part of Article 15 (1), which 
forbids discrimination on the ground 
of race or caste and as an amendment 
of that part of Article 29 (2) which 
forbids denial of admission into edu- 
cational institutions. on the same 
grounds; but since no such provision 
regarding educational institutions has 
been made in Article 15 in the case of 
the ground of sex, Article 29 (2) in 
so far as it:'does not mention sex 

^as a. forbidden "ground of. discrimina- 

, tion in regard to admission into educa- 

‘ tional institutions, remains unaffected. 
"The matter is not free from difficulty, 
but I would prefer not to express any 
final opinion on it, since, even on the 
view that Article 29 (2) is ‘controlled 
by Article 15 (1). the appellant: has 
no case.’ 


27. - The leading Soi ‘which 
deals with the inter-relation between 
these two Articles is State of Bombay v. 
Bombay Education Societyt.. The Bombay 
Government in its Education. Depart- 





a- 
-- 
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ment, 
primary and secondar schools within 
the State teaching through the*medium 
of English not to admit in future “any 
pupil other than a pupil belonging. to 
a section of citizens the language of which 
is English, namely Anglo-Indians and 
citizens of- non-Asiatic descent. The 
validity of the order was questioned by 


issued an, order requiring all, 


P 
w: 


students not belonging to Anglo-Indian 


community or being of. Asiatic descent, 

as also by an Anglo-Indian School teach- 
ing through the. medium -of English. 
Therein two. questions arose for deter- 
mination: namely, (1) as to the right of 
students who are not Anglo-Indians or 
who are of Asiatic descent to be admitted 
to a recognised Anglo-Indian School which 
imparts education through the medium 
of English, and (2) as to the right of 
the said recognized Anglo-Indian School 
to admit non-Anglo-Indian students and 
students of Asiatic descent. It was held 
thus:- . . 

“The learned Attorney-General then falls 
back upon two contentions to avoid the 
applicability of Article 29 (2). In the 
first place he contends that Article 29 
(2) does not confer any fundamental 
right on all citizens generally but guaran- 
tees the rights of citizens of minority 
groups by providing that they must not 
be denied admission to educational insti- 
tutions maintained by the State or recei- 
ving: aid out of State funds on grounds 
only. of religion, race, caste, language or 
any of them, and he refers us to the margi- 


nal note to the Article. This is certainly 


a: new contention put forward before us 
for the first time. It-does not appear to 


-have" been specifically taken in the affida- 


vits In opposition filed in the High Court 
and there is no indication in the judgment 
under appeal. that it was advanced in this 
form before the High Court. Nor was 
this point : specifically made a ground of 
appeal in the petition for leave to appeal 
to this Court. Apart from this, the con- 
tention appears to us to be ‘devoid of 
merit. Article 29 (1) gives protection to 
any section of the citizens having a dis- 
tinct language, script or- culture by gua- 
ranteeing their right to conserve the same. 
Article 30 (1) secures to all minorities, 
whether based on religion or language, 
the 'right' to, establish and administer 
educational institutions of their choice. 


X 


eNow suppose the State maintains 


, 


II] 


an 
educational institution to «help conserv- 
ing the distinct language, scriptor culture 


of a section of the citizens: or makes grants- 


in-aid of an educational institution. es- 
tablished by a minority community based 
on religion or language to conserve their 
distinct language, script or culture. Who 
can claim the protection of Article 29 (2) 
in the matter of admission into any such 
institution? Surely the citizens of the 
very section whose language, script- or 
culture is sought to be conserved by:the 
institution or the citizens who belong to 
the very minority group Which- has "es- 
tablished and is administering- the insti- 
tution, do not need any protection aga- 
inst themselves and therefore Article 29 (2) 
is not designed for the protection of this 
section or' this ‘minority. : Nor do we see 
any reason to limit Article 29 (2) to citi- 
zens belonging to a minority group other 
than the section or-the minorities referred 
to in Article 29 (1) or Article 30 (1), for 
the. citizens, who do not belong to any 
minority group, may quite. conceivably 
need this protection just as much, as the 
citizens of such other minority groups. If 
itis urged that the citizens of the majority 
group are amply protected by Article 15 
and do not require the. protection `. of 
Articlé 29 (2), then there are several ob- 
vious answers to that argument. ' The 
language of Article 29 (2) is wide and un- 
qualified and may well cover. all citizens 
whether they belong.to the: majority: or 
minority group. Article 15 protects all 
citizens against the State whereas "the 
protection of Article 29 (2) extends against 
the State or anybody who. denies -the 
right conferred by it. Further. Article 
15 protects all citizens against discrimi- 
nation generally but Article 29 (2) is ‘a 
protection’ against a particular’ species 
of wrong namely denial of admission into 
educational institutions of the specified 
kind. In the next'place Article 15 is 


' quite general and wide in its terms and 


applies to all citizens, whether they be- 
long to the majority or minority groups, 
and gives protection to all the citizens 
against discrimination by the State on 
certain, specific - grounds. Article 29 (2) 


confers a-special right on -citizens for. 


admission ‘into educational institutions 
maintained or aided by the State. To 


limit this right only to citizens belonging to- 


minority groups wil be to provide: a 
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double protection for such citizens and to 
hold that.the citizens of the majority 
groups have no special educational rights 
in the nature of a right to be admitted 
into an educational institution for the 
maintenance of which they make contri- 
‘butions by way of taxes. We see no 
cogent reason for such discrimination. 
The heading under which Articles 29 
and 30. are grouped together—namely 
‘Cultural and Educational Rights’—-1s 
quite general and does not in terms con- 
template such differentiation. If the 
fact that ‚the institution is maintained or 
aided out of State funds is the basis.of this 


‘guaranteed, right then all citizens, irres- 


pective of whether they. belong to the 
majority or minority groups, are alike 
entitled to the protection of this funda- 
mental right. -In view of all these consi- 
derations the marginal note alone, on 
‘Which the Attorney-General relies can- 
not be read: as controlling the plain 
meaning -of the language in which Arti- 
cle 29 (2). has been couched. Indeed in . 
"The - State of Madras «v. Srimatht Champa- 
kam Dorairajan?, this. Court has already 
held as follows:— . A 


- 4 Tt will be noticed that while clause (1) 
, "protects the language, script or culture 
'.:of a section of the'citizens,' clause (2) 
` guarantées" the fundamental right of 

any individual citizen. The right. to 
get. admission into any, educational 

institution of ‘the kind mentioned in 
“ "clause (2) is a right which an individual 
. citizen has. as a citizen and not as a 
;. member of any community or class of 
^ citizens. . In ‘our .judgment this part 
'-of:the contention of’ the learned 

Attorney-General cannot be sustained.’» 


It is this case which is. very much pressed 
into service, by. Mr. T. Chengalvaroyan, 
learned counsel for the respondents. On 
the passage above extracted, he forcibly 
argues that it is only the infraction of Arti- 
cle 29 (2) that can be complained of. 
I am unable to accept this contention. 
A‘ careful reading of the above passage 
in my view, shows that this decision is an 
authority for the proposition that even 
citizens belonging to majority community 
can complain of the violation of Article 





1, 1951 S.C-R. 525, 530: 1951 S.OJ. 
313 : (1951) 1 M.L.J. 621: A.LR. 1951 S.C. 
226. | l 
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29 (2). The decision nowhere says that 
to the exclusion of Article 15 only Article 
29 (2) would govern. 


28. To add to our difficulty, a Division 
Bench of the Kerala High Court in 
Joseph Thomas v. State of Kerala}, in inter- 
preting this decision held in paragraphs 
7 and, 8 as follows :— 


“Article 29 (2) of the onstitation 
provides :. 


‘No citizen shall be denied admo 
into any educational institution mdin- 
"tained © by the State or' receiving aid 
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out of State funds-on grounds only of ' 


religion, ‘race, caste, > anguage e or- any 
~- Of them’: 


‘Sex’ and ‘place of birth’ which occur 
in Article 15 (1) do not occur in Article 
29 (2). In -University of Madras v. 

. Shantha Bai?, it was held that Article.29 

(2) is a special provision and that it is 
that Article and-not Articlel5 (1).which 
will prevail i in matters of m into 
educational institutions : 


*Now, it will be seen that while: Ee 
cle 15 (1) enacts a general, ;principle, 
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admitted and the restriction in favoure 
of persons who belong to the locality 

is to be rejected as inconsistent with 

Article 15 (1), the result would be that 

persons in the locality might be pre-e 
vented for all time from improving 

their lot. 


It is to avoid such consequence that 
*place of birth' which is included in 
Article 15. (1) would appear to have 
been omitted in Article 29 (2). In 
- the same manner the omission of ‘sex’ 


in Article .29 (2). would appear to be ~ 


a deliberate departure from the lan- 
guage-of Article 15 (1) and its object 
must have been .to leave it to the. edu- 
_ cational authorities to make their own 
"rules suited- to the conditions and to 
force on them an obligation. to admit 


. women. .  ., . o 


In the view we have taken às to ihe 


F meaning of Exhibit P-4 it is unnecessary 


Article, 29 (2) deals with.a particular . 


- topic, viż., admission to -educational 
institutions, If the principle generalia 
specialibus non derogant is to apply the 
controlling -provision would be 29 (2) 

` and not 15 (1). It should also be 

. noted that the language of. Article 
29 (2) is .significantly different . from 

. that of Article 15 (1). Thus as pointed 
out by the learned Advocate-General 
while Article 15 ~(1) prohibits discri- 
mination on the ground ‘inter alia’ of 
"place of birth’ these words are omitted 
in Article 29 (2). ` E 


The omission is clearly deliberate and 
there is a purpose behind it. A State 
might be minded to open an institu- 
tion for the advancement of knowledge 
jn a particular region which might be 
. backward and for carrying, out this 
. Object it might restrict admission into 
the institution to persons of the locality. 
If persons from other and more ad- 
vanced regions are to insist on being 


> 





I. A.I.R. 1958 Ker: 33. 
2. LL.R. (1954) Mad. 426 : 
287 : A.I.R 1954 Mad. pug 


for us to decide this question, It may, 
however, be pointed out that the 
"Madras view apparently drives some 
support from the following passage ‘in 
State of Bombay v. S Educational 
Society. 


- Article 15 protects all citizens against 
' discrimination generally but Article 29 
: (2) is a protection against a particular 


- ispecies of ‘wrong namely denial of 


admission. into educational institu- 


tions of the ipee kind.” ? 


However, it requires to be noted that one 
of the decisions relied on by the Division 


Bench of the Kerala . 


really poses a problem before me. 


High Court .is 
University of Madras v. Shania Bai?, which 
"This 


is the sheetanchor of the learned counsel 


for the respondents. 


Therein the three 


contentions urged on behalf of the appel- 


lant, Ze., University of. Madras, 
(i) Article 15 (1) prohibits discrimination 
only by the State; 


were ; 


the University of 


Madras is not a State and its directions 
are therefore unaffected by the operation 
of Article 15 (1); (i) The right of a 
citizen to get admission into an educa- 
tional institution is governed not byArticle 


( 
(1953) 2 M.L.J. -. 





l. 1954 $.0.]. 678 : A.LR. 1954 S.C. 561 
C). 
2. (1953) 2 ML, 287 : 
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15 (1), but by Article 29 and that Article 
does no prohibit any restriction based on 
the ground of sex ; (iż) The directions 
given by the University do not deny the 


right of women’ to be admitted into co- : 
leges but only regulates the exercise of that ` 


right and that having regard to the na- 
ture of the right, the restrictions-are rea- 
sonable and not discriminatory. 


29. The decision on the second. conten 
EE came to be laid down at t page 435 
tnus: 


“Tt is also urged on ‘behalf of the ap- . 


pellant that the matter is governed 
not by Article 15 (1), but by Article 
29 (2)- which runs a$ follows: ' i 


‘No citizen shall be denied admission ` 
into any ‘educational institution main- ' 
tained by the State or receiving aid.out ` 


of State funds on grounds only of reli- 


gion, race, caste, ae or bui “òf 


them’, 


This Article does not prohibit refiisal of 
admission to educational institutions 
on the grourd of sex and if that is- the 
governing provision, then the educa- 
, tional authorities are within their: rights 
. in declining to .admit, the petitioner. 
The argument which found favour with 
Subba Rao, J., was.that Article 29 (2) 
did not expressly authorise any dis- 
crimination on the ground of sex, that 
it was only by implication that an in- 
ference could be made that there could 
‘be an exclusion on the ground of sex, 
. that no such implication should be made 
as that would run counter to the clear 
language of Article 15 (1) and that the 
omission to specify sex as a ground of 
refusal in Article 29` (2) might be ex- 
plained on the ground that its inclu- 
sion would conflict with Article 15 (3) 
. which saves special provisions made 
by the State for women and children. 
Now, it will be seen that while Article 
15 (1) enacts a general principle, Arti- 
cle 29 (2) deals with a particular topic, 
Jiz. admission to educational institu- 
tions. Ifthe principle generalia speciali- 
bus non derogant is to apply, the controlling 
provision would be Article 29 (2) and 
not 15 (1). It should also be noted 
that the language of Article 29 (2) is 
significantly different from that of 
Article 15, (1). Thus, as pointed out 


by the learned Advocate-General,while 
Article 15 (1) prohibits discrimination 
on the ground inter alia of ‘place of 
birth’ these words ‘are omitted in Arti- 
cle 29 (2). The omission is clearly 
delibérate and thereis a purpose behind 
it. A'Staté might be minded to open 
an institution for the advancement of 
knowledge in a particular region which 
might be backward and for carrying 
out this object it might restrict admis- 
sion into the institution to persons 


ofthe locality. - If persons from other 


and  more,advanced regions are to 
insist on being admitted and, .the-res- 
triction in favour cf persons who be- 


" long to. the. locality i is to be rejected as 
inconsistent with Article 15 (1), the 


resiilt would be that persons in the 
locality , might be prevented for all 
time from i improving their lot. Itisto 
avoid such consequence that ‘place of 
birth’ which is included in Article 15 
(1) would appear to have been omitted 
in Article 29 (2). In the same manner 
the omission of ‘sex’ in’ Article 29 -(2) 
would appear to be a deliberate de- 
parture from the language of Article ` 15 


'- (1) and its Object must have-- been to 
< leave it to the educational authorities 
. to make their own rulessuited to the con- 


ditions and not to force on them an 
obligation to admit women.: 


Some argument was ‘addressed before 


. us on the exact significance of Article 


15 (3) which enacts that— 
‘nothing in this Article shall prevent the 


. State from making any special provision 


for women and children? 


l The true scope of Article 15 (3) is T 


notwithstanding Article 15 (1) it will 
be lawful for the State to establish edu- 


.cational institutions solely for women 


and that the exclusion, of men students 
from such institutions would not con- 
travene Article 15 (1). That is not 
inconsistent with the authorities of 
educational institutions; not falling 
within Article 15 (3), from being 
clothed with power to admit or exclude 
women students from those institutions. 
The combined effect of both Article 
15 (3) and Article 29 (2) is that while 
men students have no right of admis- 
sion in other oe itisa matter within. 
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_ the regulation of the authorities of those 
colleges. In Anjali v. State of West 
. Bengall, Bose, J., was of the view that 
. Article 29 (2) would be controlled by 
_ Article 15: (1). But on appeal, the 
` learned Judges. left the point open. We 
, are of opinion that Article 29 (2) is a 
special article and is the controlling 
. provision when the question relates to 
the admission to colleges." 


30. On the first contention it was held 


that the regulations of the ` University, 


of Madras, which is State-aided and not 
State-maintained are not within the prohi- 


‘bition enacted ‘under Article 15 (1). The ^' 


decision .on the first contention alone 
‘would have been enough to dispose of the 
appeal. Nevertheless’ it proceeded to 
render a finding on the second conten- 
tion which I have extracted.above. There 
is no gairisaying that this decision fully 
supports Mr. T. Chengalvaroyan and that 
is the reason why I said it is a sheet- 
anchor. | 


31. This view of the Division Bench is 


not in accord with thelater decisions of 


the Supreme Court as will be seen below: 
Mr. K.K. Venugopal is right in his submis- 
sion that since this decision of the Madras 
High Court the law has taken a definite 
and a different course ‚holding that in 
matters of this kind violation of Articles 
14, 15 and 29 can be complained of. First 
of all; in. all the decisions which relate to 
admission to Medical Colleges the rule 
or the selection came to be struck down 
because they violate Article 15 (vide A 
Periakaruppan v. State -of Tamil Nadu?, 
P. Rajendran v. State of Madras?, R. Chitra- 
lekha v. State of Mysore*, Balaji v. State of 
Mysore? and Stateof Andhra Pradesh v. 
U.S.V. Balaram’. - 


32. In Chitra Ghosh v. Union of India’, 
the reservation on the basis of 


- v 
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2. (1971) 2 S.G.J. 222 : 
2303. 
3. (1968) 2 S.C.J. 801 
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residence with regard to admission toe 
Medical College was tested in the light of 
Articles 14, 15 and 29. That is clear from 


the passage occurring at paragraph 5:— 


-“ Before the High Court only two. 
.questions were raised. "The first was 


.. whether the provision for reservation of 


seats was. unconstitutional. The 
second was whether the nominations to- 


" the reserved seats had been made con-. 


trary to the rules. Mr.. Misra, has 
amplified the first submission by urging: 
that the reservation of seats of admis- 
.,Sion to the Medical College was not 
based on any reasonable classification: 
" and suffered from the vice of discrimina- 
tion. According to him such reservation. 
was. hit by Article 14 read with clauses. 
(1) and (4) of Article 15 and clause 
(2) of Article 29 of the Constitution." 


33. On the facts of the particular Case, 
it came to be held in paragraphs 6 and 7 
as follows :— 


* Article 29 (2) may be read first. It 
Says, no citizen shall be denied admis- 
sion into any educational institution: 
maintained by the State or receiving: 
aid out of State funds on ground only 
of religion, race, caste, lariguage or any 
: of them.: Under clause (1) of Article 
15 the State cannot discriminate against 
any citizen on grounds only of religion, 
caste, sex, place of birth or any of them. 
Clause :(4) however, provides that 
nothing in tlie Article shall prevent the 
State from making any special provi- 
sion for the advancément of any social- 
ly and educationally backward classes. 
, of citizens or for the scheduled castes and 
tribes. According to Mr. Misra, the 
` categories (c) to (A) contained in rule 4 
relating to eligibility for admission for 
: whom seats are reserved do not falk 
within the- exception contained in 
clause (4) Article 15. The persons in 
these categories, it is said, cannot be: 
regarded as socially and educationally 
~ backward classes of citizens nor can it 
be supposed that all of them must be- 
long to scheduled castes and tribes. 
We are unable to see how Article 15 (1) 
~ can be invoked in the present case. 
The rulés do not discriminate between 
‘-any citizen on grounds only of religion, 
: race, caste, sex, place of birth er any of 


TI} 


' them. Nor is Articles 29 (2) of any 
assistapce to "the appellants. They 
are not being denied admission into 


the Medical College on grounds only . 


of religion, race, caste, language or 
any of them. This brings us to Article 
14. It is claimed. that merit should be 
the sole criterion and as soon as other 


factors like those mentioned in clauses , 
(c) to (h) to Rule 4 are introduced, dis- 


crimination becomes apparent." 


Therefore, this case did consider whether 
such a reservation, would be violative 
of Article 15 as well as Article 29 (2). In 


other words, it did not say that Article 29 - 


(2) would ever exclude Article 15:- 


34. The more direct authority is State of 
U.P. v. Pradip Tand^n!; that also related 
toa dmission to Medical; College, wherein 
the combined pre-medical test for ad- 
mission to five medical colleges at Allaha- 
- bad, Kanpur, Meerut, Agra’ and! ‘Jhansi 
for the year 1971 was challenged. The 
total number of seats was 758. 26 seats 


were reserved for the: nominees of the - 


Government of India under various heads. 


732 seats were available to be filled in - 


through the combined pre-medical test. 
368 seats were open to general competi- 
tion. 89 seats were reserved for rural 
areas. 
for Uttrakhand division. The reserva- 
tions for.the rural, hill and Uttrakhand 
areas were challenged as unconstitutional. 


35. One of the two contentions raised by 


the learned Attorney-General on behalf 


of the State was that the classification has 
not been made only on, the basis of place 
ofbirth as is evident from the State affi- 
davit. If this classification "be neither 
within the vice of Article 15 (1) or Article 
29(2), then the classification of rural, hill 
and Uttrakhand areas can.be justified on 
the basis of reasonable .sources for the 
purpose of admission to medical colleges. 
The sources are the rural, hill and Uttra- 
khand areas which form geographical or 
territorial basis. 


In paragraphs 12 and 13 it was held: 

. "Article 15 (1) states that the State 
shall? not discriminate against any citi- 
zen on grounds only of religion, 


1. (1975) 1 S.Q.C. 267; A.LR. 1975 S.C, 
63. 


MLIJ—6 


23 seats for hill areas and 23 seats -^ 


. l. 1951 
A.I.R 1951 S.C. 226. 
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- race, caste, sex, place of birth or any 
of them. The Attorney-General sub- 
mitted that’ the reservation was not on 
grounds only of place of birth or caste. 
Articles 29 (2) statesthatno citizen shall 
be denied admission into any educa- 
tional institution maintained by the 
State or receiving aid out of State funds 
on grounds only of religion, race, caste, 
language or any of them. It is said 
by the Attorney-General that inasmuch 
as place of birth is not mentioned in 
Article 29 (2), the reservations in the 
present case would not offend Article 
29: (2). .The Attorney-General sub- 
mitted that the reservations in the pre- 
sent case were not on ground of place 
of birth, but on ground of residence, 
and;: therefore, ‘the reservations would 
not fall within the mischief of either 
Article 15 (1) or Article 29 (2). 


Article 15 (4) was added by the Constt 
tution First Amendment Act, 1951. The 
object of the amendment was to bring 
_ Articles 15 and 29 in line with Article 
16 (4). Article 16 (4) states that 
nothing in that Article shall prevent 
the State from making “any ‘provisions 
for the reservation. of appointments or 
posts in favour of any backward class. 
of citizens: which in the opinion of the 
State is not adequately represented in 
the services under the State. In the 
State of Madras v. Smt. Champakam 
` Dorairajan* , the reservation of seats for 
non-Brahmins, backward Hindus, Brah- 
mins;: Harijans, Anglo Indians and 
Indian Christians and Muslims was held. 
to offend Articles 15 (1) and 29 (2). 
This Court pointed out that the omis- 
sion of a clause like Article 16 (4) from 
Article 29 indicated the intention of 
the Constitution-makers not to in- 
‘troduce communal consideration in 
matters of admission ‘to educational : 
institutions." 
Ultimately, in paragraph 29 the finding 
was : 


* 'l'he incident of birth in rural areas. 
“is made. the "basic qualification. No 
reservation can be made on the basis. 
of place of birth, as this would offend. 
Article 15.” 





S.C.J. 313 : 1951. S.GR. 525; 
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36. These are the two decisions rendered seeking to deprive a person of his pro-e 
by the Supreme Court, which has decided perty otherwise than by wayyof acqui- 
the law of the land. In fact, Article 141 sition or requisition was open to chal- 
of the Constitution says:— lenge on the ground that it constituted 


infringement of the fundamental rightse 
"The law declared by the Supreme guaranteed by Article 19 (1) (f). It 
Court shall be binding on all Courts was, therefore, open to those affected 
within the territory of India." by the provisions of Chapter IV-A to 
E. have agitated before this Court the 
37. it may be argued that this point as question which is being raised now 
MES decided in University of Madras v. based on the guarantee embodied in 

Piden E "i wa full pie by Er dai m Article19(1) ( f). which was never done. - 
DHT A ir cman Cee It is apparently too late in the day now 

the question would arise whether these ] 

d fthe S Couckcould to pursue this line of argument. In 
two decisions of the Supreme Court.co this connection we may refer to the 


be ignored in the absence of detailed dis- observations of this Court in Md. Ayub 
a My amet should Pe m the Khan v. Commissioner of Police, Madrasa 

according to which even certain 

v Siate Toni Nadiè At = ,Mudalia aspects of a question were not brought 

held 6 . to the notice ofthe Court it would dec- 

. line to enter upon re-examination of the 


“The argument of, the appellants is question since the decision had, been 
that prior to the decision j in R.C. Cooper’ s followed in other cases. In Smt. Soma- 


case?, it was not possible to challenge 
Chapter IV-A ofthe, Act as violative 
-of Article 19 (1). (f) owing to the deci- 
sion of this Court that Article 19 (1) (f) 
-could not be invoked when a case fell 


2 within Article 31 and that was the rea- 


:son why this Court in all the previous 
decisions relating to the validity of 
‘Chapter IV-A proceeded on an exa- 


“mination ofthe argument whether there . 


"was infringement of Article 19 (1) (g) 
.and clause (1) of that Article could not 
possibly be invoked. We are unable 
to hold that there is much substance 
in this argument. Bhanji Munji*, and 
-other decisions which followed it were 
. based mainly on an examination of the 
inter-relationship between Article 19 
. (1) (f) and Article 31 (2). There is 
no question of any acquisition or re- 
quisition in Chapter IV-A of the Act. 
The relevant decision for the purpose 
of these cases was only the one given in 
Kochunni’s case?. after which no doubt 
was left that the authority of law 





1. (1953)2 M.L.J.2°7: A.I.R. 1954 Mad. 67. 
(1973) 1 S.G.C. 336: A.L.R. 1973 S.C. 974, 
3- (1970) 1 S.C.J. 564: (1970) 1 Comp.L.]. 


244 : (1970) 3 $.C.R. 530 : A.I.R. 1970 S.C. 564. 


4, 1955 S.G.J. 10 (1955) 1 S.C.R. 777: 


.A&.LR. 1955 S.Ö. 41. 


5. (1961) 2 S.G.J. 443 : (1960) 3S.C.R. 887; 


-A'I.R. 19560 $-C. 1080- 


vanti v. State of Punjab? a contention was/ 
raised that in none of the decisions the 
argument advanced in that case that a 
law may be protected from an attack 
under Article 31 (2) but it would be 
still open to challenge under Article 
19 (1) (fj, had been examined or consi- 
dered. "Therefore, the decision of the 
Court was invited in the light of that 
argument. ‘This contention, however, 
was repelled by the following observa- 
tions at page 794: 


‘The binding effect of a decision does 
not depend upon whether a particular 
argument was considered therein or not, 

provided that the point with reference 
to which anargument was subsequently 
advanced was actually decided. ” 


38. Again in B. M. Lakhani v. Malkapur 
Municipality? in paragraph 4 it was held 
that a decision of the Supreme Court 
was binding on the High Court and the 
High Court could not ignore it because 
they thought that relevant provisions 
were not brought to the notice of the 
Court. "Therefore, I have to necessarily 





J. (1965) 2 S-Q.R. 884 : (1965) 2 SGI. 706° 
A.I.R.1965 S.C. 1623. 

2. (1963) 2 S.C.R. 774 : (1963)? S.C.J. 35: 
(1963) 2 M.L.J. (S.C.) 18 : (1963) 2 An.W.R. 
(S.C) 18: A.I.R.19€2.5.C.18). . 

3. A.I.R.1970 S.C. 1002 ät 1003. ^ 


iI] 


follow the law e 2s laid down by the 
Supremg Court. 


39. For the sake of completion, let n me . 


also refer to the decision in Manju v. 


State!, 


At page 38 the very .question 


that is under consideration came up 


"for decision. 
at was held: , 


_-dered in deciding the validity of restric- : 


. "One of the contentions on behalf 
lof: the opposite parties was. that the 
only Article which could ‘be consi- 


tions on admissions to educational 
institutions in Article 29 (2) ‘of the 
‘Constitution. which: lays down— 


““No citizen shall be denied admission 


into any educational institution main- - 


tained by the ‘State or réceiving -aid 


out of: State funds on grouhds only of . 


religion, race, pue ^x e or usi 


‘of them’. c - 


‘The contention was that this 
specific provision relating to admis- 
sions into such institutions, , pre- 
vénts the use of Articles 15 and 14 of 
the Constitution for Considering the 
validity of restrictions on admissions 
to such colleges. Article 29 (2) res- 
tricts bars struck by it to those on 
one of the four grounds mentioned 
there or to.a combination of these 
only. Hence it was submitted, bars 
could be imposed, without any let 
or hindrance by the State Government 
on grounds such as residence or sex 
Or nature of service of the parents 
as Article 14 or 15 (1) did not come 
into play at all in such cases. 


382. We are unable to accept the- cor- 
rectness of this extreme submission 
iplaced before us on behalf of the oppo- 
Site parties, relying on the maxim, 
generalia — specia ibus, non de-ogant 


-. ‘which was thus explained in Barker 


v. Edger?: 


. "When the Legislature has’ given . its 


i_ 


„attention ‘to a separate subject and 
made provision for it the presumption 
is that a subsequent general enact- 
ment is not intended to interfere with 
the “special -provision unless it mani- 
fests that intention very clearly.' 





i. ALR. 1972 -Him. Pra. 37.. 
2, (1898) A.C,748, 754 (P.C.). 
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It will be seen that this statement 
puts the principle on no higher footing 
than that of a presumption of non- 
interference withthe,special provision 
and that too where the general enact- 
ment is subsequent to the special enact- 
ment. This is not the position here 
on the provisions we have to construe. 


83. We may also point out that in 
P. Rajendran v. State of Mysore’ although 
the district-wise distribution of seats 
was held notto violate Article 15 (1) 
of the Constitution, yet, it was held 
that it was struck by, Article 14 of 
the Constitution. Similarly, in D. P. 
: Foshi’s case? it was held (hat "Article 14 
and: not,Article 15 (1). of the Consti- 
“tution was . violated." In Chitra 
Ghosh’s: case’, the question. whether 
the reservations .on residential grounds 
were struck by any:.of thethree Articles 
14, 15. or 29 of the- Constitution was 
considered and decided on the assump- 
tioithat each -of these three Articles 
could be separately applied and that 
the restrictions under consideration were 
not to be judged merely by reference 
to Article 29 (2) of the Constitution. 
F urthérmore, we may point out that 
Article 15 ( f)of the Constitution 
introduced by the Constitution (First 
Amendment) Act of 1951, as a result of 
the decision ofthe Supreme Court in 
State of Madras v. Smt. Champakam* 
deals with both Article 29 (2) and 
Article 15 (1) of the Constitution 
together. Hence the principle of 
interpretation applicable héreis obvi- 
ouslythat the provisions of Articles 14, 
and 15 and.29 (2) must be read 
together and as a whole. In other 
words, Article 14 lays down a princi- 


. ple of general application in àll cases. 


Articles 15 (1) and 29 (2) were to 
be considered as merely amplifications 
or special application of the general 
principle contained in Article 14 of 
the Constitution, but they do not 
displace or exclude a test by applying 





Article 14in those cases which fall 

1. (1968) 2 S.G.J. 861 : A.LR. 1968 S.C* 
1012. d 

2. 1955 S-C.J.-298 :- A.LR. 1955 S.C. 


334. 


3. (1970) 1 S.Q.]. 240: A.I.R. 1970 S.C. 35. 
4. 1951S.C.J.313: A.I.R.1951 S,C.226. 
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‘outside Article 29 (2) of the Constitu- 
tion. ‘This means, in our opinion, 
.that the protections conferred by 
Article 29 (2) of the Constitution do 


not exhaust those conferred upon 
- citizens, seeking entry into .educa- 
tional institutions mentioned there. 


The result is that even though a bar 
to admission to such an educational 
* institution may not be struck by 
~ Article 29 (2), ‘yet, it may have to 
pass the tests imposed by Articles 14, 


and 15 (1) of the Constitution also . 


before it can be held to be valid.” | 


40. Ifthe argument .of Mr. T. Chengal- 
varoyan is accepted that only Article 
29 (2) would govern not only Article 15 
would get excluded, by the same line 
of reasoning, Article 14 also would- get 
excluded, ‘which in effect would mean 
the species obliterates the genus or the 
shade would envelope the light. 


41. Support for this view can also be 
derived from R. C. Cooper v. Union of 
India. . In dealing with the property 
right, whether it could be challenged 
both under Article 19 (1) (f) and 831, 
it was held in paragraphs 61, 62 and 64 
thus: UM ar: 


. “In dealing. with the argument that 
- Article 31, (2) is a complete code 
relating to infringement..of the right 
to property by compulsory acquisition 
and the validity of the law-is not liable 
to be tested in the light of the reason- 
ableness of the restrictions imposed 
thereby it is necessary to bear in mind 
the enunciation of the guarantee of 
fundamental rights which has taken 
different forms. In some cases it is 
- an express declaration of a guaranteed 
right. ‘Articles 29, 30 (1), 26, 25 and 
32; in others to ensure protection. of 
individual rights they take specific 
forms of restrictions on State action— 
legislative. or executive—Articles 14, 
15, 16, 20, 21, 22 (1), 27 and 28; in 
some others it takes the form of:a posi- 
tive declaration and simultaneously 
enunciates the restriction thereon; 
Articles 19 (1) and 19 (2) to (6);in 
Some cases, it arises as an implication 
from the delimitation of the autho- 





E (1970) 1 SC.J. 564 :.A.LR. 1970 S.C. 
564. 
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rity of the State, e.g., Articles 31(1)and e 


'31 (2); in still others it takesgthe form 
of a general prohibition against the 
State as well as others; Articles 17; 23 
and 24. The enunciation of rights 
either express or by implication does 
not follow a uniform pattern. But 
one thread runs through them; they 
seek to protect the rights of the indi- 
vidual or groups of individuals against 
infringement of those rights within 
‘specific limits, Part III of the Consti- 
tution weaves a pattern'of guarantee on 
the texture. of basic human rights. 
The guarantees delimit the protection 
of those rights in their.allotted fields; 
they do not attempt to enunciate 
' distinct rights. ” ! 
42. We are therefore unable to hold 
that the challenge to the validity of the 
provision -for acquisition is liable to be 
tested only on the ground of non-com- 
pliance with Article 31 (2). Article 31 
(2) requires that it must be acquired 
‘under a law with characteristics set out 
in that Article. Formal‘ * compliance 
with the ‘conditions under Article 31 
(2) is not sufficient to negative the’ pro- 
tection of the guarantee of the right to 
property. Acquisition must be under 
the authority of a law and the expression 
‘Law’. means a law which is within. the 
competence’ of the Legislature and does. 
not impair the guarantee of the rights 
in Part TIN! > ` = ; 
"We are'unable, therefore, to agree 
that Articles 19 (1) (f) and 31 (2) 
are mutually exclusive. 


+o * 0 ck. * 


We have found it necessary to examine 
the rationale of the two lines of autho- 
rity and determine whether there is 
anything’ in the Constitution which 
justifies this apparently inconsistent 
development of the law. In 
judgment, the assumption in 4. K. 


our 


Gopalan's case* that certain Articles in | 


the Constitution exclusively deal with 
specific matters and in determining 
whether there.is infringement of the 
individuals guaranteed .rights, the 
` object and the form of the State action 
alonesneed be considered and effect 


- * 
— — 
. 


l: 1950 S.G.J. 174: 1950 2 M-L.J. 42: 
1950 $C. R.88 : A-T.R.1950 S.C. 27. ; 
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e of the laws on fundamental rights of 
the x pened in general will be 
ignored cannot be accepted as correct. 
We hold that the validity of ‘law’ 


e which authorises deprivation of pro- 


perty and ‘a law’ which authorises 


compulsory acquisition of property 
for a public purpose must be adjudged 
by the application of the same tests. 


A citizen may claim in an appropriate : 


case that the law authorising com- 
pulsory acquisition of property impo- 
ses fetters upon his right to hold pro- 
perty which are not reasonable res- 
trictions in the interests of the general 
public. It, is immaterial that the 
scope for ‘such challenge may be 
attenuated because of the nature of 
the law of acquisition which provid- 
.ing as it does for expropriation of 
property of the. individual for public 
purpose may be presumed to impose 
reasonable restrictions in the inte- 
- rests of the general public." 


Therefore, the old theory that one funda- 
mental rule excludes another has clearly 
been given a gobye. The same  prin- 
ciple lias been applied to a case of 
preventive detention as” seen from 
Khudiram Das 'v. State of West Bengal? 
in'paragraph 12 it was held thus: 


“The next question which then arises 


.for consideration is whether section 3 
of the Act in so far-as it empowers the 
detaining authority to exercise the 
power of detention on the basis of 
its subjective satisfaction imposes un- 
reasonable ‘restrictions on the funda-, 
mental rights of the: petitioner under. 
clauses (a) to (d) and (g) to Article- 
19 (1):and is, therefore, ulira vires, 
and void. The view taken by the 
majority in A. KA. Gopalan v. State of 
Madras*, was that Article 22 is a 
self-contained Code, and therefore, a” 
law of preventive detention does not 
have to satisfy the requirements of 
Articles 14, 19 and 21. "This view 
came to be considered by this Court 
in three subsequent decisions to all 


Cavasjee Cooper v. Union of India! it 


. was held by a majority of Judges, only 


Ray, J., as he then was, dissenting 
that though a law of preventive 
detention may pass the test of 


"Article 22, it has yet to satisfy the 
. requirements of other 


fundamental 
rights such as Article 19. ‘Fhe ratio 
of the majority judgment in R. C 
Cooper's case*, was explained in clear 
and categorical terms by Shelat, J., 
speaking on behalf of seven judges in 
Sambhu Nath Sarkar v. State of West 
Bengal? The learned Judge said :— 


‘In Cobdlesis case? the majority Court 
had held that Article 22 was a self- 
contained Code and therefore a law 
of preventive detention did not have 
to satisfy the requirements of Articles 
19, 14 and 21: The.view of Fazl 
Ali, J., on the other hand, was that 
preventive detention was a direct- 
breach of the right under Article 19 
(1) (a) and (d) and that a law providing 


. for preventive detention had to be sub- 


jectto such judicial review as isobtain- 
able under clause(5) of that Article. In 
R.C. Goo per’s ceset the aforesaid premises 
of the: majority in Gopalan’s case? 
was disapproved and therefore it no 
longer holds the . field.. ' Though 
Cooper's case!, dealt with the inter- 
relationship of Article 19 and Article 
31, the basic “approach to construing 


-the fundamental rights guaranteed in 


the different provisions of the Consti- 
tution adopted in this case held the 
major premise.of the majority in 


. Gopalan’s case? to be incorrect." Subse- 


quently in. Haradhan Saha v. State of 
West Bengal^, a Bench of five Judges, 
after-referring to the decisions in A. K. 
Gopalan’s case? and R. C. Coopers 
case? and pointing out the context 
in which R. C. Coofer’s case held that 
the acquisition of property directly 


impugned on the right of the pane 





1- (1970) 1 S.C.J. 564 : (1970) 3 S.C.R.530: 


- of which one of us (P. Jaganmohan 


Reddy, J.) was a party. In Rustom 


(1975) 2 S.0O.C. 81 : A.I.R. 1975 $.C. 550 
"T ' t 
2. 1950 S: C J 174 1950 S.C.R. 88; 


A: LR. 1950 S: C27. Du 


A.I.R .- 1970 S.C.564. 
2. (1973) 2 S.C.J* 401 : 
ALR: 1973 S.C. 1425. 


(1973) 1 S.C-C.. 856: 


3. -19508:-C.R.88 :1950- S.C: 174 : A.Y.R, 
1950 S.C.27. 

4. (1975) 1 S.G,R,. 778; A.LR. 1974 S.C. 
2154. 
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to carry on business, other than bank- 
ing, guaranteed under Article 19 and 
Article 31 (2) was not a protection 
against the infringement of that 
guaranteed right, proceeded on the 
assumption that the Act which is 
for preventive detention has to be 
tested in regard to its reasonableness 
with reference to Article 19: That 
decision ‘accepted and applied the 
ratio in Shambu Nath Sarkar’s caset 
as well as R. C. Cooper’s case? to both 
of which Ray, G.J., was a party. 
This question, thus, stands concluded 
and a final seal is put on this contro- 
versy and in view of these decisions, 
it is not open to any one now to con- 
tend that a law of preventive deten- 
tion, ‘‘which falls within Article 22, 
does not have to meet the requirement 
of Article 14: or Article 19. Indeed, 
in Haradhan S ha's case? this Court 
proceeded to consider the challenge 
of Article 19.to the validity of the 
Act and held that the Act did not 
violate any of the constitutional 
guarantees embodied in Article 19 
and was valid. Since this Court 
negatived the challenge to the validity 
of the Act on the ground of infraction 
of Article 19 and’ upheld it as a valid 
piece of legislation in Haradhan Saha’s 
case? the petitioner cannot be permitted 
' to reagitate the same question merely 
on the ground that some argument 
directed against the constitutional vali- 
dity of the Act under Article 19 was 
not advanced or considered by the 


Court in that case. ‘The decision 
in  Haradhan Saha’s case must 
be regarded as having finally 


laid at rest any question as to the 
constitutional validity of the Act on 
the ground. of challenge under Article 
19." - 


43. Thus I conclude that the basis of 
grouping under the head “Pondicherry 
General", wherein one of the categories 
mentioned in “‘Nativity in Pondicherry” 


^ 


1. (1973)1 S.C.C. 856: (1973) 2 S.G.J. 401: 
A,I.R., 1973 S.C, 1425, 

2. (1970) 3 S.C.R. 530 : (1970) 1 S.C. ]J. 564: 
A.I.R. 1970 S.C. 564. 

3 (1975) 1 S-C.R. 778 : A:L.R. 1974 S.C. 
2154. 
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is clearly violative of Article 15. Once * 
this position is arrived at, thege is no 
need for me to test the redsonableness 
of the rule. Even then merely because 
a person who was born’10 or 15 years 


‘ago in Pondicherry, how could he be 


preferred to admission in Medical 
College at Pondicherry? He might have 
ceased to have any connection with 
Pondicherry at all, exception for “the 
accident of his birth", One can well 
understand that the persons having 
residence at Pondicherry being given 
encouragement to get admission in the 
local Medical College. Equally it may 
be considered reasonable for ‘the wards. 
of the Central Government employees. 
working in Pondicherry to gain admis- 
sion on that score. But Mr. K. K. 
Venugopal is not attacking the cate- 
gorisation concerning these two. There- 
fore, it cannot even be said that this 
classification, based upon the  nativity 
which is admitted to be the place of 
birth could ever be held reasonable. 


44. I am unable to accept the conten- 
tion of Mr. T. Chengalvaroyan, that} 
these are the sources from which the 
selection is drawn. The vice in allow-} 
ing candidates to enter the compart 
ment of “Pondicherry General on the 
ground of place of birth, is clearly vio-| 
lative of Article 15, as I have held, 
above. Nor can it be contended that| 
neither at the time of thé applicatio 
nor at the time of selection discrimina- 
tion ever operated. If those persons 
cannot be validly grouped under 
“Pondicherry General” their selection 
will have to necessarily be set aside. 





45. Only when that candidate applies 
under the existing rule and does not 
get selected, he could be considered to 
be an aggrieved person and not until 
then. ‘Therefore, it is not open to the 
respondents to argue that even before 
the application, this complaint relating 
to discrimination on the ground of place 
of birth could have been made. Not again 
is there any force in the contention that 
because the petitioner chose to apply 
under the rules he would be estopped 
from questioning the validity of selec- 
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cases, it has already been seen that 11 
persons came to be distributed under 
the group “Pondicherry General”. Three 
seats distributed under the heading 
“Pondicherry Scheduled Caste" and one 
seat under the heading “Pondicherry 
Scheduled Tribe” were not filled and 
therefore they were taken under the 
group ‘Pondicherry ‘General’. Thus, 
the total became 15. As against those 
15 the following were selected, as seen. 
from Appendix A of the counter :— 


?etion, since it is well settled there 
is no waiver of fundamental rights. 
(Vide ele eee Rao v. State of 
Andhra Pradesh). As and when he is 
, aggrieved alone. he can complain of 
violation of any one of the fundamental 
rights guaranteed under Part III. of 
the Constitution. Therefore Narasappa v. 
Shaik - Hazhat?, relied on by Mr. T. 
Chengalvaroyan is of no assistance to 
im. 


46. Turning to the facts of these two 


Pondicherry General Merit List 





Seats 11. 
S.No. Roll No. Name of the Candidate Marks Remarks 
: obtained 
l. C/907/D Sanjeev Kumar Gupta 173 
2; C/1215/P Manjunath, H. S. : 157. 
3. C/1606/P Rohit Bhargava . 153: 
4. C/1363/P Suparna Gupta (Mis) ' . . 150 Nationality 
| i : Certificate. 
5. C[2150[E Satyanarayana, P. 147 ` Marks did not 
. i UC om. 
6. C/613/P Punam Sood (Miss) 140 62.3%, 
7. C/1218/F Rajaraman, T. ` 140 marks 
8. C[3484/P Sridhar, K. 140 marks 
9, C/303/P Ashok Puri 138 marks 
10. C/94/P Rita Sanyal (Miss) 136 
11. C/7/P Latha Prasannan (Miss) 134 
12. C/1524/P John Britto-R. 133 marks 
13. C/1214/P Palaniswamy, H. 132 65.395 
14. C/2163/P Abdul Hamide @ 132 71.1% 
l Abduoul Moulk 
15. C/731/F: Uthrapathy, M. 131 74.7 
16. C/678/P Ganesh, S 131 65.7 
17. G/2597/P Anil Kumar, C. C. 150 72.5 
18. C/4591/P Venugopalan, M. 130 71.2 
19. C/9/P Miss Mary Varghese 130 70.4 








Since item No. 5, P. Satyanarayana did 
not join, item No. 16 S. Ganesh was 
selected. It is admitted that item No. 1 
Sanjeev Kumar Gupta, 4th respondent, 
and item No. 4 Suparna Gupta, the 
3rd respondent came to be selected 
under ethis group of “ Pondicherry 
General” solely on the ground of 


1, (1961) 1 S.C.J. 310: ALR. 1961 S.C. 564- 
2, ALR. 1960-Mys. 59. . :, ^ 


their nativity in Pondicherry (nativity 
meaning only place of birth). Their 
selection will have to necessarily be set 
aside in view of what I held above. 
That means two vacancies would occur. 
The first of the vacancies will goto 
item No. 17, Anil Kumar C. C. petitioner 
in W.P. No. 3198 of 1977. The next 
person in the waiting list is M. Venugopa- 
lan. Admittedly, he did not produce the 
necessary certificate relating to his resi- 
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dence. Therefore he cannot be placed 
in the waiting list at all. That means 
item No. 19, Miss Mary Varghese 
(petitioner in W.P. No. 2644/77) will get 
selected. It is- also the common case 
that only these three were placed in 
the waiting list. 


47. - I should not fail to take note of 
the fact that-the selection as stated. in 
paragraph 4-5 of the prospectus is, made 
entirely on the basis of.the merit.in the 
entrance examination. It is only on 
that basis Appendix A has come to be 
prepared. But where the ultimate 
selection of respondents 3 and 4 is based 
upon nativity, meaning place of birth; 
theirs will have to be necessarily set 
aside being violative of Article 15. 


48. In the result these writ petitions 
will stand allowed with costs. "Counsel's 
fee Rs. 250 one set.. p 


49. The setting aside of the selection 
of respondents 3 and 4 does not prevent 
the authorities concerned from accom- 
modating the claims of these two res- 


pondents, either by admitting in the. 


group ‘Open. General on the basis of 
marks, or by the increase of seats, which- 
ever is found feasible. 


S.J. Petitions allowed. 
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IN THE HIGH COURT OF JUDLe 


CATURE AT MADRAS. 


PRESENT :—M. M. 
Natarajan, 37. 


The State of Tamil Nadu through the 
Secretary, Department of Commer- 
cial Taxes, Government of Tamil 


Ismail ard S. 


Nadu, Madras Appellant* 
Ue 

M/s. National Trading Company 
through its Partner C. Kamachi 
Ammal , Respondent. 


(A) Civil Procedure Code (V of 1908), section 9 
—Suit for refund of sales tax—Plaintiff respon- 


- dent dealer in matches—Mandamus directing 


refund of tax issued originally on 30th Fanu- 
ary, 1968—Contempt petition for disobedience 
of order dismissed—Suit filed on 23rd June, 
1971 to enforce the writ of mandamus— 


(B) Limitation Act (XXXVI of 1963), sections 
12 (2), 14 (1) and Article 113—Cause of action 
alleged to have arisen under order of Court dated 
30th January, ~1968—Suit filed on 23rd 
june, 1971—Time ‘taken to obtain copy 
of the order if allowable in computing period— 
Time taken in prosecuting contempt proceedings 
whether could be excluded under section 14 (1). 


The respondent a dealer in matches and 
certain others who weré both manufac- 
turers and dealers had been assessed to 
tax under the Central Sales ‘Tax Act, 
1956. All of them filed writ petitions 
for refund of the tax on the- ground that 
sections 8 (2), 8 (2-A) etc., of the Central 
Act were ultra vires. The writ petitions 
were disposed of on 30th January, 1968 


. and mandamus was issued directing refund, 


the High Court merely following its 
earlier decision in The Larsen and Toubro 
Ltd. case, (1967) .2 M.L.J. 552: 20 
S.T.G. 150. Subsequent to the disposal of 
the petitions, the Supreme Court onl8th 
July, 1968 reversed the judgment ‘of the 
High Court in the Larsen and Toubro Lid., 
case, (1967) 2 M.L.J. 552: 20 S: T.C. 150, 
in State of Madras v. Nataraja Mudaliar, 
(1969) 1 S.C.J. 318:22  S.T.C* 376. 
In view of this, the respondent and the 
other writ petitioners represented to the 


pel 


*A.S. No, 1013 of 1974. 
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*Authorities that ¢hey would be content 
and acceft in full satisfaction if the tax 
referable to the excise duty. portion which 
was included in theturnover was refunded 

"to them, filing affidavits to that’ effect. 
The assessing authority accordingly re- 
vised the assessment orders and made re- 
funds. After the other persons had re- 
ceived the refunds, the respondent and 
some others filed petitions in the High 


Court for taking action against the res- ` 


pondents in the writ petitions by way of 
contempt for non-implementation of the 
orders of writs of mandamus. As far asit may 
concern the present respondent the order 
was “so far as the other petitioners are 
concerned we are not inclined to make any 
order except to observe that the petiti- 
oners will be at liberty to- pursue any 
remedy available to them under the law. 
They are accordingly dismissed”. There- 
after the respondent filed a suit on 23rd 
June, 1971, seeking to recover the entire tax 
it had paid for the years 1961-62, 1962- 


63, 1963-64 and 1965-66 because it was- 


not a manufacturer and therefore there 
was no question in its case of its getting 
refund of tax referable to the Central 
Excise Duty portion included in theturn- 
over. The State contended inter alia 
that the suit was riot maintainable and 
was also barred by limitation. The 
lower Court decreed the suit. The State 
preferred an appeal to the High Court 


Held : It is well settled that when once 
the Court had allowed the writ petition, 
the rights accrued to it (the petitioner) 
had to be worked out only by way of exe- 
cuting the orders passed by the Court in 
the writ petition and based on those 
orders no suit can be filed. As far as the 
procedural law of this country is concern- 
ed, except with regard to foreign judg- 
ments provided for in the Civil Proce- 
dure Code, with reference to all other 
judgments, they cannot constitute an 
independent cause of-action enabling a 
person to file a suit and such persons 
will have to work out their rights flowing 
from a judgment only by executing the 
decree which was passed on the basis of 
the judgment. It is not as if in the 
present case, there are no executable 
orders in the writ petition. When the 
Court delivers the judgment deciding to 
issue a writ of mandamus, it is followed by a 
‘writ absolute issued by the Court to be 
UL j—7 
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served on the respondent to the writ peti- 
tion. Therefore, there is a -decretal 
order in the writ petition and that decre- 
tal order has to .be executed. In fact, 
the respondent pursued only that remedy 
by filing a petition for contempt and once 
it has failed in getting the relief in that 
petition, it is not open to it tò turn round 
and say that it will file a separate suit on 
the judgment. itself, ^ . [Para. 12.] 


In the present case, the writ of mandamus 
issued by the Court was not one not ca- 
pable of execution but is actually capable 


of execution. Only in the case of the 


respondent herein and certain others the 


. Court refused to issue any such direction 


and dismissed the petition stating that 
the petitioners herein will be at liberty 
to pursue any remedy available to them 
under the law. This only emphasises that 
even the Court considered that the writs 
of mandamus issued by it already were 
executable by further orders of this 
Court itself. In view of this alone, the 
suit filed by way of enforcing the writ of 
mandamus cannot besaid to be maintain- 
able. [Para. 14.] 


The analogous provisions contained. in 
Order 21, rule 32, Civil Procedure Code, 
dealing with mandatory injunctions will 
clearly apply to such cases. Sub-rule (1) of 
rule 32 says that where the party against 
whom the decree for specific performance 
of a contract, for restitution of conjugal 
rights, or for an injunction has been 
passed has had an opportunity of obey- 
ing the decree and has wilfully failed 
to obey it, the' decree may be enforced 
in the case of a decree for restitution of 
conjugal rights by the attachment of his 
property or in the case of.a decree for the 
specific performance of a contract or for ^ 
an injunction by his detention in the civil 
prison, or by attachment of his property 
or by both. There is no reason for not 
applying these provisions to a case of 
writ of mandamus issued by the Court, 
since such a writ is in the nature of merely 
a mandatory injunction issued by the 
Court. Having regard to all these as- 
pects a separate suit for the purpose or 


enforcing the writ of mandamus- is not 


maintainable. [Paras. 16, 17.4 


Again, on the facts while issuing the writ 
of mandamus on 30th January, 1968 in 


50 


favour of the present respondent the 
Court had made it clear that the right 
of the respondent would depend on the 
final outcome of the appeal then pending 
before the Supreme ‘Court in the Larsen 
and Toubro Lid. case, (1967) 2 M.L.T. 552, 
and when once that Court reversed the 
decision ofthe High Court, the writs issued 
on 30th January, 1968 became automati- 


cally unenforceable. [Para. 10.] 


Under Article 113 of the Limitation Act, 
the particular Article applicable to suits 
of this nature, the period of limitation is 
3 years fram the date when the right to 
sue accrues. If the respondent rested its 
right to sue on the High Court’s judg- 
ment on 30th January,, .1968, the present 
suit brought on 23rd June, 1971, would 
be barred by limitation. . [Para. 20. 


Section 14 (1) of the Limitation Act also 
will have no application to a case of 
this nature. 'It is doubtful if proceedings 
by way of an order or decree already 
passed will be covered by that section. 
Apart from that, even assuming that the 
contempt proceedings taken in this Court 
by the respondent herein shall be brought 
within the scope of section 14 (1), still. 
section 14 (1) cannot apply to the facts 
of this case because the respondent herein 
cannot be said to have been unable to 
obtain relief from the Court in contempt 
proceedings from defect of jurisdiction or 
other cause of a like nature. In fact, writs 
of mandamus had been issued by the 
Court. The only - Court competent to 
deal with contempt is the High Court 
and therefore, when the High Court dis-- 
missed the petition for contempt it can- 
not be said that the Court dismissed the 
same for defect of jurisdiction or other 
cause ofa like nature. Hence section 14 
(1) of the Limitation Act also cannot ap- 
ply. From another point of view also 
section 14 (1) will have no application. 
The ‘another civil proceeding! referred 
to in section 14 (1) must be against the 
defendant i.e, the appellant herein,’ Ad- 
mittedly the contempt proceedings were 
not taken against the appellants. If so, 
the respondent cannot plead connection 
between the former and the later proceed- 
ings. [| Para. 21.] 


Cases referred to: 


Larsen and Toubro Ltd., Madras-2 v. Joint 
Commercial Tax Officer, Mount Road II 
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Division, Madras-2, (1967) 20 S.T.C. 150 :* 
(1967) 2 M.L.J. 552 : A.I.R. 1968 Mad. 

407 ; State of Madras v. N.K. Nataraja: 
Mudaliar, (1968) 22 S.T.C. 376 : (1969) 

1 M.L.J. (S.C.) 28: (1969) 1 An.W.R.. 
(S.O.) 28 : (1969) 1 8.C.J. 318 : (1968). 
3 S.C.R. 829: ALR. 1969 S.C.. 147 ; 
Ramaswami Nathan v. Mutha Chetty, 47 


M.L.J. 829: LL.R. 48 Mad. 482: 
A.I.R. 1925 Mad. 279; Annoda Prasad 
Banerjee v. Nobo Kissore Roy, (1905) 


I.L.R. 33 Cal. 560. 


Appeal against the decree and judgment 
of the Court of the Additional Subordinate 
Judge, Tuticorin, dated 16th December, 
1972 in Original Suit No. 161 of 1971. 


K. Venkataswamy, Additional Government 
Pleader, for Appellant. 


M.R.M. Abdul Karim, for Respondent. 


The Judgment of the Court was delivered 
by : l 
Ismail, J—The defendant ‘in O.S. 


No. 161 of 1971 on the file of the Court 
of the Subordinate Judge of Tuticorin is 
the appellant’ herein. The defendant- 
appellant is no other than the State of 
Tamil Nadu, through the Secretary, De- 
partment of Commercial Taxes, Govern- 
ment of Tamil Nadu, Madras-9. The 
respondent herein filed the suit for re- 


. covery of a sum of Rs. 62,369.19 being the 


sales tax paid by it for the years 1961-62, 
1962-63, 1963-64 and 1965-66. ~ `. 


2. The respondent herein, a  partner- 
ship firm is a dealer in matches. There: 
were also certain others who were not only: 
dealers in but were also manufacturers 
of matches. All of them were assessed. 
to tax under the Central Sales Tax Act, 
1956. All of them joined together and 
filed writ petitions for refund of the tax 
on the.contention that sections 8 (2), 8 
(2-A), etc., of the Central Sales Tax Act, 
1956, were ultra vires. Those writ peti- 
tions along with certain other writ peti- 
tions were disposed of by à Bench of this 
Court on 30th January, 1968. By the 
order dated 30th January, 1968, writs 
of mandamus, were issued for refund of the 
tax paid by the various petitioners in the 
writ petitions. While disposing of these 
writ petitions, this Court simply followed 
its earlier judgment in Larsen and Toubro. 


IT: 


* Ltd., Madras-2 andgthers v. Joint Commercial 
Tax Offices, Mount Road, II Division, Madras-2 
and others*, After the said writ petitions 
were allowed, the decision of this Court in 
* Larsen and Toubro Lid., Mudras-2 and 
others v. Joint Commercial Tax Officer, 
Mount Road, 1l Division, Madras 2 and 
others*, was reversed-by the Supreme 
Court in the State of Madras v. N. K. 
Nataraja Mudaliar?. The earlier judg- 
ment of this Court in Larsen and Toubro 
Lid., Madras-2, and others v. Joint Commercial 
Lax Officer, Mount Road, LU Division, 
Madras-2 and otherst, was rendered on 
7th April, 1967 and the subsequent 
decision of the Supreme Court was 
rendered on 18th April, 1968. Thus 
it will be seen that the writ petitions 
filed by the respondent and others were 
disposed of by this Court on 30th 
January, 1968, that is, after the judgment 
of this Court in Larsen and Toubro’s 
case’ and before its reversal by the 
Supreme Court in the State of Madras v. 
N. K. Natarga Mudaliar® on 18th April, 
1968. After the decision of the Supreme 
Court dated 18th April, 1968, the res- 
pondent and all the other writ petitioners 
approached the Commissioner of Com- 
mercial Taxes, Board of Revenue as 
well as the assessing authority for imple- 
mentation of the orders of writs of manda- 
mus issued by this Court and they repre- 
sented to the Commissioner as well as 
the authority that in view of the subse- 
quent judgment of the Supreme Court 
dated 18th April, 1968, they would be 
content if the tax referable to the excise 
duty portion which was included in the 
turnover was returned to them and that 
they would receive the same in full 
settlement of whatever rights that had 
accrued to them under the writs of 
mandamus issued by this Court on 30th 
January, 1968. To that effect they 
filed affidavits before the assessing autho- 
rity and on the basis of those 
affidavits, the assessing authority also 
revised the assessment orders and made 
refund of the tax. "Thereafter only, 
the respondent herein and others filed 
suits on the file of the Court of the 





e 

1. (1967)2 M.L.J.552: (1967) 20 S.T.C. 
150: A.I. R.1968 Mad. 407. 

2. (1969)1 M.L.].(S.C.) 28: (1969) | An. 
W.R.(S.C.)28:(1969) 1 S.C.J. 318: (1968) 22 
S.T.C. 376: (1968) 3 S.C.R. 829: A.LR. 1969 
S.C. 145. ; 
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Subordinate Judge, 'Tuticorió, others 
seeking to recover. the balance of the 
tax after giving credit to the tax refer- 
able to the Central Excise Duty portion, 
and the respondent herein seeking to 
recover the entire tax which it had 
paid for the years 1961.62, 1962-63, 
1963-64 and 1965-66. 'The respondent 
herein happened to claim thc entire 
amount because it was not a manufac- 
turer and therefore there was no question 
of the.respondent getting refund of the 
tax referable tothe Central Excise Duty 
portion included in the turnover, while 
in the case of others, that position was 
present.. The others contended that 
the affidavits obtained from them were 
forced affidavits, that they had not 
executed those affidavits voluntarily and 
that therefore they were entitled to the 
balance of the tax due to them as. per 
the orders of this Court in the writs of 
mandamus in the respective writ peti- 
tions filed by them. One of the conten- 
tions put forward by the State which, 
was the defendant in the suits was that_ 
by virtue of their own conduct. in 
approaching the Commissioner of Com- 
mercial Taxes, Board of Revenue, and 
the assessing authority and offering to 
receive the refund of tax referable to 
the Central Excise Duty portion included 
in the turnover in full settlement of their 
right, they were estopped from putting 
forward the, present claims because if 
they had not made such offers, the 
State would have preferred ^ appeals. 
to the Supreme Court against the orders 
of this Court dated 30th January, 1968. . 


3. This case was accepted by the trial 
Court and the suits instituted by those 
persons were dismissed. As far as the 
present case is concerned, the respondent 
herein was not a manufacturer and there- 
fore it did not obtain refund of the tax 
referable to the Central Excise Duty . 
portion included in the turnover. 'The 

learned Subordinate Judge took the view 
that the question of estoppel did not 
arise in the case of thé respondent and 
that therefore it was entitled to the 


` refund of the entire tax paid by it. 


Accordingly the suit instituted by the 
respondent herein was decreed by the 
trial Court. We are referring to those 
facts rather elaborately, in view of the 
confusion present in the written: state- 
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ment filed in the present suit. Since 
the present.suit was filed along with 
other suits, the defendant originally 
did not take note of the special footing 
of the present respondent not being a 
manufacturer and therefore in the 
written statement put forward all the 
- defences which the defendant had put 
forward in the other suits. Only in 
the additional, written e statement filed 
by the appellant herein the position was 
made clear that the respondent herein 
~ was not a manufacturer, but only a dealer 
and therefore the question of the res- 
pondent obtaining a refund of the tax 
referable to the Central Excise Duty 
portion did not arise. This confusion 
was present even in the issues framed by 
the trial Court. : 


4. The issues framed by the trial Court 
in this suit were: : 
1. Whether the  plaintifis agreed to 


^ receive the refund of tax of the Central 


Excise Duty portion of the turnover only 
and filed an affidavit before the defen- 
dant’s officer to that effect and, whether 
the plaintiff is therefore not entitled to 
claim refund of the suit amount? Í 


9. Whether the plaintiff is estopped 
from claiming the suit amount?  - 
3. Whether the plaintiff got refund 
of the Central Excise Duty portion of the 
turnover only in full satisfaction of his 
claim against the defendant and is hence 
disentitled to claim the suit amount? 


4, Whether the plaintiff is entitled to 
recover the suit amount from the defen- 


dent? o -> e 4 
5. Whether the suit is barred by 
limitation? 

6. Whether there is valid notice 


under section 80 of the Civil Procedure 
Code? ; 

7. What relief is the plaintiff entitled 
to? . 


5. It will be seen from the above issues, 
that issues Nos. 1 to 3 have no reference 
to the facts of the respondent's case and 
only issues Nos. 4 to 7 are relevant for 
the respondent's case. As we have 
pointed out already, the learned Subordi- 
nate Judge has decreed the suit for 
_the entire amount claimed by the res- 
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pondent herein. It ds against this g 
judgment and decree of theð-learned 
Subordinate Judge dated 16th December, 
1972, that the defendant in the suit has 
filed the present appeal. 


6. During the pendency of this appeal; 
the appellant herein filed two petitions, 
for permission of this Court to raise 
additional grounds. The first petition. 
namely, C.M.P. No. 11751/77 sought to 
raise the following ground as additional 
ground: l 


“Tt is submitted that in view of the 
judgment of the Supreme Court in 
.Nataraja Mudaliar’s caset, no decree 
could be passed in the suit without 
violating Article 141 of the Consti- - 
tution of India; on this ground alone 
the suit should be dismissed." 
The next petition, namely, C.M.P. No.. 
12027/77, sought to raise the following 
two additional grounds: 
*(]) It is submitted that the cause 
.of action stated to arise on 30th: 
. January, 1968 when this Hon’ble 
Court delivered .judgment in writ 
.of mandamus. cannot be relied upon 
by the plaintiff inasmuch as the judg- 
ment in writ of mandamus (W.P. 
Nos. 2818 to 2821 of 1967) cannot 
form the basis for filing the suit as 
it will amount to filing of a suit. on a 
.judgment which is clearly. barred 


under the provision of Civil Proce- 
dure Code. Equally the other cause 
of action relied on by the. plaintiff 


viz., delivery of notice under section 
80, Civil Procedure Code, on 22nd 
April, 1971 is also unsustainable in law. 
(2) Itis also submitted that the suit 
is not. maintainable as it is barred 
by the principles of res judicata.” 


Since all these grounds were purely 
grounds of law not réquiring any investi- 
gation into the facts, we allowed 
these petitions and permitted the 
appellant herein to raise these points. 


7. Before proceeding further, we would 
like to refer only to one other fact. 
After the other persons concerned had 

1. (1969) 1 $.0.]. 318: (1969) 1 M.LJ. (S. 
C.) 28: (1969) 1 An. W.R. (S.O.). 28: (1968) 3 
S.C.R. 829: (1968) 22 S.T.C. 376: A.LR. 1969 
S.C. 147. 
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received the refund of the part of the 
tax referable to Gentral excise duty por- 
tion thé respondent as well as other 
petitioners in the writ. petitions - filed 
petitions before this Court for taking 
action against the respondent in the 
writ petitions by way of contempt for 
not implementing the writs of .manda- 
mus issued by this Court. A certified 
copy of.the order in W.M.P. No. 88 to 
90 etc. of 1970 has been marked as 
Exhibit A-7 in these proceedings. As 
far as the rspondent is concerned 
, Court held as follows:— 


“So far as the other petitions are con- 
cerned we are not inclined to make 


any order except to observe that the. 


petitioners will be at liberty to pursue 
any remedy available to them under 
the law. They are accordingly dis- 
missed.” 


-~ We will have to consider. the effect of 
this order of this Court also on the right 
or claim of the respondent herein. 


8. Under the above circumstances, two - 


questions arise for consideration namely: 

- (1) whether the suit instituted by the 
respondent herein is maintainable at 
all; and (2) whether the suit, even if it 
is maintainable, is barred by limitation 

“or not? ` 


9. For the purpose of considering the 
first point, it is relevant to refer to the 


plaint itself, as to what according to ` 


the plaint was the cause of action for 
the suit. Paragraph 7 of the plaint 
States :— 


“The cause of action arose on 16th 
March, 1963, 7th January, 1964, 
20th January, 1968 and 7th January, 


1967 when the assessments were made ` 


at Kovilpatti and on 30th January, 
1968' when the High Court delivered 
judgment on 24th June; 1968 when 
the copy of judgment was obtained, 
and on 22nd April, 1971 when the 
notice was delivered and subsequently 
within the jurisdiction of this Hon’ble 
Court.” T 
Thus it will be seen from this paragraph 
that the plaintiff appears to rely on 
three facts namely: (1) the assessment 
"orders themselves; (2) the order of this 
Court in the writ petitions dated 30th 
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January, 1968 and the date on which 


it obtained certified copy thereof that 


is 24th June, 1968; and (3) the date 
on which section 80, Civil Procedure 
Code, notice was served on the appellant 
herein, that is 22nd April, 1971. The 
learned counsel for the respondent 
frankly represented to this Court that 
he cannot rely on the assessment orders, 


"as constituting cause of action in favour 


of the respondent for the simple reason 
that if the assessment orders were allowed 
to stand the respondent herein will 
have no right whatever to claim refund 
of the tax. In fact, it is rather doubt- 
ful whether the writs of mandamus - 
could have been issued at all calling 
upon the assessing authority to refund 
the tax without setting aside the assess- 
ment orders themselves. In the writ 
petitions what was done was only to 
issue writs of mandamus to the assessing 
authorities to refund the tax, allowing 
the assessment orders to be intact. As 
far as the statute is concerned, it con- 
templates remedies to be taken against 
the assessment orders. If those remedies 
are not pursued and the assessment 
orders are allowed to become final, it 
may not be possible for an assessee to 
ignore the assessment orders and ‘claim 
any relief collaterally treating the assess- 
ment orders as illegal or void. How- 
ever, it is unnecessary for us to pursue 
this matter further except to point out 
that the learned counsel himself did not 
rely on the assessment orders as: consti- 
tuting any cause of action. 


10.. Equally the learned counsel for 
the respondent does not rely on the date 
on: which notice under section 80, Code 
of Civil Procedure, was served, as consti- 
tuting cause- of action enabling - the 
respondent to file the present suit. - 


11. Consequently we are left only, 
with one thing namely the writs of 
mandamus issued by this Court. The 
learned counsel for the respondent drew 
our attention to paragraph 8 of the plaint 
wherein the respondent had referred 
to the petitions filed by it and others 
for committing the respondentin the writ 


petitions for contempt .and the orders 


passed. by: this Court on 23rd April, 
1971 extracted already, as constituting 
another cause of action. Even though 
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the cause of action has been expressly 


given only in paragraph 7 of the plaint, - 
.We are prepared to consider this ques- - 
tion also against the background of the . 


facts set out already. 


|12.' It is well settled that once this 
{Court had allowed. the, writ petitions 
lin favour of the respondent herein, the 
rights accrued to it had to -be worked 
jout by it only by way of executing the 
*orders passed by this Court in the writ 
|petitions and. based on those orders no 
separate suit can be filed by the respon- 
jdent. As far as the procedural law of 
this country is concerned, except with 






' -|regard to foreign judgments ‘provided ^ 
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jof.action enabling a person to file a suit 
jand such person will have to work out 
jhis rights flowing from a, judgment only 
by executing the. decree which was 
{passed on the basis of the judgment. 
Alt is not as if in the present case, there 
are no executable orders in the writ 


|judgment deciding to. issue a writ of 
mandamus, it is followed by a writ 
absolute issued by the Court to be served 
jon the respondent to.the writ petition. 
|Therefore there is a decretal order in 
the writ petition and that decretal 
jorder has to be executed. In fact, the 
respondent itself pursued only that 
. remedy by filing a petition for contempt 
and once it has failed in getting the 
relief in that petition, it is not open to 
jit to turn round and say that it will 


\file a separate suit on the judgment 
itself. : 


. 13. According to the. Crown Practice 
in England:— l 


“If the party against whom a peremp- 
tory- writ of mandamus ^ has been 
obtained does not, after being served 
with the writ, do the act required to 
be done, he will be liable to attach- 
ment, as to which see that title post, 
p. 343. The Court or Judge, besides, 
or instead of, proceeding against the 
disobedient .party for contempt, may 
direct that the act be done so far as 
practicable by the party by whom 
the judgment or order has been obtain- 


jreference to all other judgments they. `- 
jcannot constitute an independent cause ' 


ipetitions. When the Court delivers the - 
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ed, or some other person appointed 6 
by the Court or Judge, at the cost of 
the disobedient party, and Bpon the 
act being done, the expenses incurred 
may be ascertained in such manner 
as the Court or a Judge may direct, — 
and execution may issue for the 
amount so ascertained and costs. 
(R.S.C. Order 42, R. 30, R. 207.) 


* 


T 


E i * 

In the~case of a éorporation ‘wilfully 
disobeying,’ the mandamus may be 
enforced, by leave of the Court or a 


.. Judge, by -sequestration . against the 


' corporate property, or by attachment 
against the directors or other officers 
thereof, or by writ of sequestration 
against their property (Order 42, 
R. 31)". (Crown Practice by Short 
and  Mellor, Second Edition, pages 
248 and 249.) . 


14. The: above position has: been set 
out in paragraph 1568 of Vol. 11 of 
Halsbury’s Laws of England, Fourth 
Edition, as follows :— “A 


“Disobedience to an order of certiorari, 
mandamus or prohibition is a contempt 
of Court and is punishable-by commit- 
tal for contempt.” 


^ 


After stating the above proposition 
generally with regard to mandamus, 
it is stated: - 


“In case of disobedience to an order 
of mandamus, a Court may also direct 
that the act required to be done may 
be done, so far‘as practicable, by the 
party by whom the order was obtained 
or some other person appointed by 
the Court, and the costs recovered 
from the disobedient party". 


"Ihe position would appear to be the 


same even in America. In Corpus 


Juris Secundum, Vol. 55, at page 629, 
im paragraph 360 it is stated: 


“The Court entertaining a proceed- 
ing for a mandamus has jurisdiction, ' 
and is under a duty, to enforce its 
command by subsequent praceedings 
and orders to that end. -Thus, as 
already, shown supra paragraph 354, 
it has been held that an alias writ of 
mandamus may issue when -the first 


11] 


order has not been complied with, 
and, if the writ has been disobeyed 
contifmaciously, ‘further appropriate 
steps may be taken to compel obedience 
and in addition as discussed infra 
paragraph 361, the delinquent parties 
may be punished for contempt." 


In paragraph 361'on the same page, 

it is again stated: 
*Disobedience of the command of 
the Court in mandamus proceedings 
may* be punished by fine or imprison- 
ment or both in contempt proceed- 
ings, which proceedings are governed 
by the--rules applicable in contempt 
proceedings generally." — . 


The alias writ referred to in paragraph 
360 is dealt. with in paragraph 354 at 
page 621 wherein it is stated: 


“When the writ 1s not obeyed, a second 
or alias writ is sometimes issued instead 
of proceedings at once by attachment. 
Ordinarily, where it appears that there 
was no intentional or contumacious 
disobedience of the writ of  manda- 
mus, an qlias writ, rather than an 
attachment against respondent, will 
issue, and where the original respon- 
dent's term of office has expired, an 

- alias writ to his successor is permissible 
and proper." 


All that we are interested in pointing 
out in this context is that a- writ of 
Imandamus issued by this Court, as in 
the present case, is not one not capable 
of execution but is actually capable of 
execution. In fact, Exhibit A-7, certi- 
fied copy of the order of this Court in 
W.M.Ps. referred to above has dealt 
with several other petitions also in which 
directions have been actually given 
directing the. respondents in the writ 
petitions to pay the amounts due to the 
concerned writ petitioners. Only in the 
case of the respondent herein and cer- 
tain others, this Court refused to issue 
lany such directions and dismissed the 
petitions stating that the petitioners 
{therein will be at liberty to pursue .any. 
remedsy available to them under the 
law. This only emphasised that even 
ithis Court considered that the writs of 
mandamus issued by it already were 
lexecutable by further ‘orders of this 
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Court. itself. In view of this alone, we 
are pointing out that the present suit 
by way of execution of the writ of manda- 
mus cannot be said to be maintainable. 


15. There is one other ground which 
may be taken note of in considering 
the maintainability of the present suit. 
A perusal of Exhibit A-1, certified copy 
of the order of this Court dated 30th 
January, 1968 in W.P. Nos. 454 etc. of 
1967 shows that the respondents to those 
writ petitions were the assessing autho- 
rity as well as the Commissioner of 
Commercial laxes, Board of Revenue, 
Madras. ‘Therefore when such writs 
issued by this Court were sought to be 
executed, they could be executed only 
against the parties in the writ petitions 
and they cannot be executed against 
others. The present suit, as we have 
pointed out already 'is instituted against 
the State of Tamil Nadu through the 
Secretary, Department of Commercial 
Taxes, Government of Tamil Nadu, 
Madras. It is not instituted against 
the respondents to the writ petitions m 
which Exhibit A-1 order was passed. 
From this point of view also, the present 
suit cannot be said to be by way, of 
executing the writs issued as per the 
order of this Court in Exhibit A-1. 


16. Mr. M. R. M. Abdul Kareem, 
learned counsel for the respondent 
relied on a decision of this Court in 
Ramaswami Nathan and others v. M.P. M. 
Muthiah Chetty! and in particular, the 
following passage: 


“The decision in Annoda Prasad 
Banerjee v. Nobo Kissore Roy*, shows a 
suit is maintainable on a judgment 
where no mode of execution (other 
than proceedings in contempt) is 
available...... 


In our opinion, there is nothing in 
all the Indian authorities cited before 
.us against the maintainability of the . 
suit. Such a case can occur only 
very rarely. Ordinarily the ‘Indian 
Courts pass judgments which are to 
i E t —— 
1. 47 M.L.J. 829: I.L.R. 48 Mad. 482; A.LR, 


1925Mad.279. — 
2. (1905) I.L.R. 83 Cal. 560. 
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be enforced in execution and even 
when they create new relation involv- 
ing fresh rights and obligations, they 
provide for working out the rights 
in execution. Rarely do they create 
a new obligation without providing 
for its execution and indicating a 
.suit as the only method of enforcing 
it." But when they do as in the case, 
the suit is maintainable.” 


We are of the opinion that for the reasons 
mentioned above, the above decision 
-will have no application to the present 
case. In fact Mr. M. R. M. Abdul 
Kareem, learned counsel for the res- 
pondent, fairly stated that he was not 
able to produce any direct authority 
with regard to writs of mandamus. 
On the other hand, we are of the opinion 
that the analogous provisions contained 
in Order 21, 
Code, dealing with mandatory injunction 
will clearly apply to such - cases. Order 
21, rule 32 deals with execution of 
decree for specific performance, for 
restitution of conjugal rights and for 
an injunction. Sub-rule 1 of rule'32 
says that where the party against whom 
a decree for the specific performance of 
a contract or for restitution of conjugal 
rights, or for an injunction has been 
passed has had an opportunity of obeying 
the decree and has wilfully failed to obey 
it, the decree may be enforced in the 
case of a decree for restitution of conjugal 
rights by the attachment of his property 
or, in the case of a decree for the specific 
performance of a contract, or for an 
injunction by his detention in the civil 
prison, or by attachment of his property, 
or by both. We do not see any ground 
for not applying these provisions to a 
case of writ of mandamus issued by this 
Court, since such a writ is in the nature 
of merely a mandatory injunction issued 
by the Court. 


17. Having regard to all these aspects 
we are clearly of the opinion that a 
separate suit for the purpose of enforcing 
whatever rights the respondent obtained 
under Exhibit A-l dated 30th January, 
1968 is not maintainable. 


18. There is another aspect of the'matter 
to which we would like to draw atten- 
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tion. We have already given the dates 
of the decision of this, Court and the 
decision of the Supreme Coust. . As 
we have pointed out already, this Court 
in Exhibit A-1 simply followed its earlier 
decision in Larsen and Toubro Ltd. , Madras-2: 
and others v. Joint Commercial Tax Officer, 
Mount Road. II Division, Madras-2 and 
others?, Exhibit A-1 dated 30th January, 
1968 simply states: 


“The chargeability of the turnover 
in dispute in each of the sections is 
covered by Larsen and Toubro Ltd. v. 
Joint Commercial Tax Officer, which 
is in favour of the assessees. Follow- 
ing that judgment these ‘petitions are 
allowed.” 


! 


Thus, it will be seen that this Court did 
not go into the merits or the claim of 
the respondent herein in those cases and 
simply followed its decision in Larsen 
and  Toubro's case. From this point of 
view, the writs of mandamus issued by 
this Court can be said to be dependent 
in the sense that they were dependent 
upon the continued validity of this 
Court's earlier decision in Larsen and 
Toubro's case*. Since that decision was 
reversed in 18th April 1968 by the 
Supreme Court in the State of Madras v. 
JV. K. Nataraja Mudaliar*, the validity. 
of that judgment cannot be said to be 
any longer continuing and therefore the 
writs of mandamus issued by this Court 
on 30th January, 1968 relying upon 
Larsen and Toubro’s case? can also be 
said to have become unenforceable. 
In fact, the subsequent observation of 
this Court in Exhibit A-l, itself will 
make it clear that this Court wanted to. 
make its order dependent upon the con- 
tinued validity of its earlier decision. 
in Larsen and Toubro Lid., Madras-2 and 
others v. Joint Commercial Tax Officer, 
Mount Road, II Division, Madras-2 and 
others!. After the portion extracted: 
above from Exhibit A-1, this Court 
proceeded to states: 


“Learned Special Government Pleader 
made a request for adjourningethese 





^l. (1967) 2 M.L.]. 552: 20 S.T.C. 150. 
2. (1969) 1 S.C. ]. 318: 22 S,5.C. 376. 
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cases. But we see no particular 
reason to do ¢0, since the petitions 
have been pending for over a year. 
We shall, however, make this safe- 
guard that the petitioners will be 
entitled to refund of the proportionate 
tax only on furnishing security there- 
for in each case to the satisfaction of 
the assessing officer." 


Thus, it will be seen that the request 
for adjournment on behalf of the respon- 
dents in the writ petitions was made 
solely on the basis of the pendency of 
the appeal before the Supreme Court 
and equally only on account of such 
pendency this Court itself provided for 
the safeguard. Otherwise, while ‘issuing 
writs of mandamus, there was no need 
for this Court to provide for this safe- 
guard, namely that the petitioners 
wil be entitled to refund of the propor- 
tionate tax only on furnishing security. 
Thus it is clear that even while issuing 
writs of mandamus on 30th January, 
1968 in favour of the respondent herein, 
this Court took care to make it clear 
that the right of the respondent would 
depend upon the final outcome of the 
appeal which was then pending before 
the Supreme Court against its earlier 
decision in Larsen and Toubro Lid. 
Madras-2 and others v. Joint Commercial Tax 
Offuer, Mount Road, IT Division, Madras-2 
and others’, Ultimately the decision of 
this Court was reversed by the Supreme 
Court and once the decision of this 
Court was reversed naturally the writs 
issued by this Court on 30th January, 
1968 became automatically unenforce- 
able. 


19. The above result can be achieved 
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of the Constitution of India states that 
the law declared by the Supreme Court 
shall be binding on all Courts within the- 
territory of India. When once on 18th. 
April, 1968 the Superme Court reversed 
the decision of this Court in Larsen and 
Toubro Ltd. Madras-2 and others v. 
Joint Commercial Tax Officer, Mount Road 
II Division, Madras-2 and others! and 
held that section 8 (2), 8 (2-A) etc. of 
the Central Sales-Tax Act, 1956 were- 
valid the said declaration as to the 
validity of those sections and the conse-- 
quent assessments made thereunder 
would be binding oh all the Courts. 
within the territory of India and there- 
fore in view of the said constitutional 
provision, the civil Court in the present 
case should not have granted relief which 
the respondent herein prayed for which 
could be only on the basis that those 
sections and the assessments made on 
the basis of those sections werc invalid. 
Looked at from anv point of view, we 
are of the opinion that the suit instituted. 
by the respondent herein is not main- 
tainable. 


20. ‘That takes us on to the second ques- 
tion as to the limitation even assuming 
that the suit was otherwise maintainable.. 
As we have pointed out already the 
learned counsel for the respondent rested 
only on the order issued by this Court 
on 30th January, 1968 as constituting 
the sole cause of section in support of 
the suit. That order as we have pointed 
out already was made on 30th January, 
1968 and the suit was admittedly filed 
on 23rd June, 1971. Again it is not in: ` 
dispute that the particular Article which 
is applicable to suits ofthis nature is- 
Article 113 of the Schedule to the Limita- 


from another aspect also. Article 141 tion Act, 1963 which is as follows:— 
Period Time from which period 
Description of suit of begins 
Limitation to run 


— —— Hü[ 


*113 Any suit for which no period Three years 


of limitation is provided else- 
where in this schedule. 





1. (1967)2 M.L.J.552 :20 S.T.C.150, 


ML J—8. 





When the right to sue 


accrues’. ` 


l. (1963) 2 M.L,J.552:20 S, T.C. 150. 
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iThus under Article 113 the period 
of limitation is three years from the date 
when the right to sue accrues. If the 
respondent, contends that it has acquired 
|the right to sue by virtue of the judgment 
|rendered by this Court on 30th January, 
1968 the period of three years must be 
Jcomputed -from that date and if so 
computed admittedly. the suit which 
was instituted on 23rd June, 1971 is 
jbeyond three years and therefore barred 
by limitation. In order to get over 
this difficulty the learned counsel: for 
the respondent urged two grounds. 
‘One was that the certified copy of the 
order of this Court was received by the 
respondent only on 24th June, 1968 
and that the period of limitation should 
be computed only from 24th June, 1968 
and if so computed: the: suit instituted 
on'23rd June, 1971 would- be ‘within 
time. We are of the opinion that this 
contention is misconceived. It is section 
12 (2) of the Limitation Act, 1963 that 
deals with exclusion of time for obtaining 
certified copies of judgment. But that 
section deals only with the case of an 
appeal or an application for leave to 
appeal orfor revision or for review of a 
judgment and.it has no application to 
a ‘case of suit at all Section 12 (2) 


. States: 


^In computing the period of limita- 
tion for an appeal or an application 
for leave to appeal or for revision or 

for review of judgment the day on 
which the judgment complained of 
was pronounced and the time requi- 
site for obtaining a copy of the decree 
sentence or order appealed from or 
sought to be revised or reviewed shall 
be excluded.” 


On the terms of the section it will have 
no application to a suit of this nature. 


21. The learned counsel then conten- 
- "ded that under section 14 (1) of the 
Limitation Act the respondent will have 
a right to exclude the period during 
which he was prosecuting the petition 
filed by it for contempt of the respondent 
inthe writ petition and that the refore 
that period must be excluded. As we 
have pointed out already in paragraph 
9 of the plaint ‘the respondent has 
referred to the order of this Court in 
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Exhibit A-7 dated 23rd April; 1971.8 
Itis with reference tf that’ order the 
present argument was advanced. Here 
again we are of the opinion that section 
14 (1) of the Limitation Act will have 
no application to a case of this nature. 
Section 14 (1) states: — x 


"In computing the period of limita- 
tion for any suit the time during which 
the ‘plaintiff has been prosecuting 
with due diligence-another civil pro- 
ceeding whether in a Court of first 
instance or of appeal or revision 
against. the defendant shall be exclu- 
ded where the proceeding relates 
to the'same matter in issue and is 
prosecuted in good faith in a Court 
which from defect of jurisdiction or 

- other cause of a like nature is: unable 
to entertain it.” 


We are not ‘sure whether this section 
will take in the proceedings by way 
of executing an order or decree already 
passed. Apart from that, even assuming 
that the contempt proceedings taken 
by the respondent herein can be brought 
within the scope of section 14 (1) -of 
the Limitation Act, still section 14 (1) 
cannot apply to the facts of this case, 
because the respondent herein .cannot 
be said to have been unable to. obtain 
relief from this Court in the contempt 
proceedings from defect of jurisdiction 
or other cause of a like nature. In 
fact, writs of -mandamus have been 
issued by this Court. The only Court 
competent to deal with contempt was 
this Court and therefore when ‘this 
Court dismissed the petition filed by 
the respondent herein for contempt, 
it cannot be contended that this Court 
dismissed the same from defect of juris- 
diction or other cause of a like nature. 
Further, as we have pointed out already, 
Exhibit A-7 itself shows that in the case 


_of certain other petitioners, this Court 


really gave relief and only in the case © 
of the respondent and certain others, 
this Court dismissed the petitions and 
therefore the inability of the respondent 
to obtain relief in the petition for con- 
tempt cannot be said to be the result 
of any defect of jurisdiction on the part 
of the High Court or other cause of a 
like nature.” Hence section 14 (1) of 
the Limitation Act also .cannot apply. 


31) 
g From another point of view also section 
14 (1) wil .imve no application. 
*Anothet civil proceeding" referred 
to in section 14 (1) must be against 
the defendant z.e., the appellant herein. 
Admittedly the .contempt proceedings 
weré not taken against the. appellant. 
If so the respondent cannot plead con- 
nection between the former and the 
later proceedings. No other principle 
. or provision of law- was brought to our 
notice for holding that the suit instituted 
on 23rd June, 1971, was within time. 


22. The learned “counsel made a faint 
attempt to contend that only "when 
the High Court dismissed the contempt 
petition on 23rd April .1971, the res- 
pondent acquired the right to file the 
present suit and that calculating from 
that day onwards the suit was within 
time. We are unable, to except this 
argument even.’ We have already refer- 
red to the terms in which this Court 
. passed the order in Exhibit A-7. So 
far as the petitioners (including the 
.respondent herein) are concerned this 
Court merely stated: ' 


“So far as the other petitions are 
concerned we are not inclined to 
make any order except to observe 
that the petitioners will be at liberty 
to pursue any remedy available to 
them under the law. They are accord- 
ingly dismissed.” 


All that can be stated with reference to 
this order is that this order did not 
constitute any cause of action, did not 
confer any new right on the respondent 
nor did not it give liberty to the respon- 
dent to pursue any new remedy. All 
that this Court stated was that what- 
ever remedy the respondent might have 
had with reference to the writs bf manda- 
mus it would be at liberty to pursue the 
same and that the Court itself would 
not commit the respondents in the writ 
petitions for contempt in those petitions. 
Hence such an order cannot be said 
to givg a cause of action to the respon- 
dent herein, nor could it enable the 


respondent to compute the period of. 


limitation for filing the suit from that 
day onwards. 
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23. Under these. circumstances, we are 
of the opinion that the respondent 
herein ought not to have been granted 
any relief in the present suit and- that 
the suit should have been dismissed. 
In the result; the appeal is allowed and 
the decree and judgment of the learned 


Subordinate Judge of Tuticorin dated 


16th December, 1972 are set aside and 
the suit O.S. No. 161 of 1971 will stand 


. dismissed with costs both here as well 


as in the trial Court. | 


———— 
— 


Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


PRESENT :—N.S. Ramaswam, 3j. - 


The General Secretary, National and 


Grindlays Bank Employees Union, 
| "n Appellant 
v. 

I. Kannan Respondent. 


Industrial Disputes Act (XIV of -1947) 
section 2 (k) (p)—Tamil Nadu Industrial 
Disputes Rules (1958), rule 25 (3)—Merger 
of L Bank with N Bank—Plaintiffs former 
employees of L Bank—Agreement at the time of 
merger that the period of service of the employees 
of L Bank earlier to merger would be counted . 
for seniority in N Bank—Agreement sought 
to be altered by the employees union afier 
the merger by another | settlement Subsequent 
settlement challenged by the plaintiffs in a 
suit—Sutt mainiainable—Subsequent agreement 
held not to be a settlement at ail. 


There was a merger of L Bank with N 
Bank. At the time of merger, it was 
agreed that the number of years of service 
put in by an employee in the L Bank 
would be counted regarding his seniority. 
The plaintiffs were employees of Z Bank. 
After ` the merger, the employees 
union ofthe M Bank entered into 
an agreement with JV Bank Employees 
Union according to which the seniority 
of the employees was to befixed city- 
wise and branch-wise. According to this 
subsequent agreement, the plaintiffs 
became disentitled to the years of service 
they had put in L Bank for counting 


Pnn 





as, € 
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seniority. The plaintiffs filed the suit 
fdr a declaration that they were entitled 
to count the period of service rendered 


^. in L Bank for seniority in M Bank after. 


merger and that the civil Court ‘had 
jurisdiction as the question of seniority 
" was an individual right under common 
law. The suit was decreed in part. On 
appeal by the defendants who failed in the 
first appeal, - s 


Held : The civil Court’s jurisdiction was 
in fact not ousted regarding the dispute. 
The dispute might be one coming under 
the definition of the term “industrial 
-dispute” contained in section 2 (X) of the 
-Industrial Disputes Act. But, as pointed 
out by the Supreme Court in Premier 
Automobiles v. K.S. Wadke, A.LR: 1975 
S.C. 2238, even if the dispute was an 
industrial dispute, but was one arising 
out of a right or liability under the 
general common law and not under'the 
Act, the jurisdiction of the civil Court 
was not ousted. [Para. 10.] 
Ouster of a civil Court's jurisdiction is 
based on the principle that where an Act 
creates an obligation and enforces the 
Performance in a specified manner the 
rule is that performance. cannot be en- 
_ forced in any other manner. .[Para. 12.] 


‘From the definition of “settlement ” in 
section 2 (5), it was clear that if there was 
an agreement between the employer and 
the. workmen arrived at otherwise than 
. in the course of conciliation proceedings, 
unless a copy thereof had been sent to an 
officer authorised by..the appropriate Go- 
vernment, it would not be a "settlement" 
as per the definition. Therefore, it was 
no good saying that, there was only a 
breach of rule 25 (3) and even if the 
settlement was illegal on that score it 
could be-so declared not by the civil 
Court but,only by the Labour Court. 


| [Para. 17.] 
Cases referred to.: : 


- Premier Automobiles v. KS. Wadke, (1976) 
‘1 S.C.C. 496: (1976) 1 
A.I.R. 1975 S.C. 2238; Doe 
(1831) 1 B and Ad. 847; Union of India v. 
| M.L. Capoor,(1974) 1 S.C.R. 797: A.LR. 
1974 S.C. 87; Brook Bond (India) Ltd. 
v. Their Workmen, (1966) 1 L.L.J. 402: 
(1966) 2 S.C.J. 473: (1966) 9 S.C.R: 
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465 : A.LR. 1966 S.C. 668 ; Brook Bend, 
(India) Lid. v. Their Workmen, (1963) 1 
L:L.].956 ; State of Mysore v. C.R. Seshadri, 
(1974) 1 Lab.I.C. 362 ; State of Mysore v- 
Syed Mahmood, (1968) 2 S.C.J. 713.: 
(1968) 3 S.C.R..363 : A.LR. 1968 S.C. 
1113 ; Krishnan v. East India Distilleries and 
Sugar Factories, (1964) 1 L.L.J. 217: ALR. 
1964 Mad. 81. . | 


Appeals against the decree of the 
IV Additional Judge, City Civil Court, 
Madras in’ A,S.- No. 238 of- 1974 
preferred against the decree ‘of the 
III Assistant City Civil Court of Madras 
in O.S.No. 6668 of 1971 etc. 


Ring and Patridge, SS. K. Rajavelu and 
S. Ramalingam, for Appellants: 


Aiyer and- Dolia, G. Venkataraman 
and A.L Somayaj , for Respondents. 


The Court delivered- the. following” ` 


JupGMENT.— These two appeals arise out of 
a suit for declaration regarding the plain- 
tiffs’ seniority and consequential ~ relief. 
The two plaintiffs were originally work- 
ing in the Lloyds Bank which ultimately 
merged with the National and Grind- 
lays Bank, Ltd., the first defendant in the 
suit. The second defendant is the Natio- 
nal and Grindlays Bank Employees Union 
represented’ by its General Secretary. 
At the time of merger of the Lloyds Bank . 
with the - National and- Grindlays. 
Bank hereinafter referred to as the first 
defendant, it had been agreed that the 
number of years of service put in by an 
employee in the Lloyds Bank would be 
counted regarding his seniority. 


2. After the merger, there-is said to be a 
settlement under the- Industrial Disputes 
Act, hereinafter referred to as the Act 
between the first defendant and the 
second defendant Union (the plaintiffs 
are members of the second defendant) 
according to which the seniority of the 
employees isto befixed city-wise and 
branch-wise. Tt' is not now in dispute 
thatas per the terms of the abovesaid 
settlement the year of service put in by 


the plaintiffs in the Lloyds Ban before 


its merger with the first defendant 
would not be taken into account regarding 
seniority. f 


[f T: T 
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3. The contentiogs of the plaintiffs have 
been thatthe said settlement has comeinto 


effect behind their back and without their : 


knowledge, that the same is not binding 


on them and that the second defendant, 


namely, the Union, which was also a party 


to the original arrangement under which: 


the seniority of the employees of the erst- 
while Lloyds Bank has to be fixed by 
taking into account the number of years 
of service put in by them in that Bank, 
did not act in the interests of the plaintiffs 
in arriving at the later settlement. It 
is their further case that the question of 
fixing their seniority is an individual right 
under common law and not an industrial 
dispute, and that therefore,the civil Court 
has to deal with it. They- prayed for a 
declaration that their seniority should be 
based on the total number of years of 
service put in. by them in the Lloyds 


Bank as well as the first defendant bank ` 


after the Lloyds Bank merged with the 
latter and also for a declaration that the 
so-called settlement entered into between 
the two defendants regarding branch-wise, 
and city-wise seniority was in violation 
of the service conditions guaranteed to the 
plaintiffs and for a consequential relief 
that they should be considered for pro- 
motion to the post of Special Assistant] 
Head clerk/Sub-Officers. X 


4. Both the defendants who filed ` se- 
parate written statements resisted the suit 
contending that the civil Court has no 
jurisdiction to entertain the suit inasmuch 
as the dispute is an industrial dispute 
caming within the purview of the Act, 


that the plaintiffs had originally elected’ 


to raise an industrial dispute over the 
same question and did raise it through 
. another Union which came to be ulti- 
mately negatived, that, therefore, in any 
event, the plaintiffs cannot agitate the 
said question over again in the civil 
Court and that the plaintiffs who were 
members of the second defendant Union 
are bound, by the settlement arrived at 
by the two defendants. 


5.' The trial Court negatived the con- 
tentions of the defendants and decreed the 
suit of the plaintiffs in part. The decla- 
rations prayed for had been granted, but 
their further relief that they should be 
considered for promotion to certain posts 
enumerated was negatived. Both the 


defendants filed separate appeals and they 
were heard by the IV Additional Judge, 
City Civil Court, Madras. The learned 
Judge, though has stated that the trial 
Courts decree is modified has in fact 
confirmed the decree im iofo.." The 
appeals have been dismissed. Now, S.A. 
No. 1800 of 1976 is filed by the second de- . 
fendant in the suit while S.A. No. 1307 
of 1977 is filed by the first defendant. 
The arguments are common in both th 

second appeals. : 


6. Onthe arguments on either side, the 
first question that arises for consideration 
is whether the dispute in the present case 
is an industrial dispute as defined in 
section 2 (k) of the Act, and if so; whether 
the jurisdiction of the civil Court is 
ousted, section 2 (X) is as follows:— 


* Industrial dispute? means any dis- 
pute or difference between employers 
‘ and employers or between employers 
and workmen, or between workmen 
`- and workmen, which is connected ‘with 
the employment or non-employment 
or the terms of employment or with 
the conditions of labour,of any person.^» 


The contention on behalf of. the defen- 

dants is that the question raised by the 
plaintiffsrelates to the termsofemployment, 
and therefore, it would come within the 
definition quoted above. As already 
seen, the dispute is on the question whe- 
ther in fixing the seniority. of the plaintiffs 
the number of years of service put in by 
them in the Lloyds Bank ' before its mer- 
ger with the first defendant ought to be 
taken into account or not. According 
to the plaintiffs when the merger took 
place, a guarantee was given to them that 
their service in the Loyds Bank would be 
counted for seniority. Therefore, it is 
contended on behalf of the defendants 
that the dispute. raised: by the plaintiffs 
really relates to the _terms- of their em- 
ployment, and therefore, it satisfies the 
definition of section 2 -(k). I think the 
contention of the learned counsel for the 
defendants in this regard has to be ac- 
cepted. But, the question does not stop 
there. The mere fact that the dispute 
comes within the definition of section 2 
(k) does not automatically mean that the 


civil Court's jurisdiction is ousted in res- 


pect of the dispute. - 
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7. Though the reasoning of the Courts 
below for holding that the civil Court has 


jurisdiction is not altogether right, on a. 


careful consideration, I am of the view 
that the civil Court’s jurisdiction is not 
ousted. The Courts below have re- 
ferred to the second schedule and the 
third schedule wherein matters within 
the jurisdiction of the Labour Courts 
and those. within the jurisdiction of the 
Industrial Tribunal are enumerated and 
have said that a dispute as in the present 
. case is not covered by any of the items 
of the two schedules. This is one of 
the grounds on which the Courts below 
` said that this is not a dispute which 
should go. before the authorities under 
the Act and that the civil Court has 
jurisdiction. This reasoning is not 
right. It should be remembered that 
the two schedules came into the statute 
book only after the Amending Act, 
Act XXXVI of 1956. That Amending 
Act substituted the present sections 7, 
7-A, 7-B and 7-C for the original section 
7 and also amended section 10 under 
which references are to: be made, apart 
from other amendments. As sections 7 
and 10 originally stood, the appropriate 
Government can refer a dispute to a 
Board for promoting a settlement, refer 
any matter appearing to be connected 
-~ with or relevant to the dispute to a Court 
for enquiry (—a Court of enquiry ` as 
contemplated under the Act) or refer 
the dispute or any matter appearing. to 
be connected with, or relevant to, the 
dispute to a "Tribunal for adjudication. 


9. After the amendment, section 10 
(1) speaks of referring a dispute to a 
Board for promoting  a'settlement or 
referring any matter to a Court for 
enquiry or refer the dispute, etc.,^to a 


Labour Court if it relates to any matter 
specified in the Second Schedule or refer- 


the dispute, etc., to a Tribunal if: it 


relates to any matter specified in the. 


second- Schedule or the third Schedule: 
It is in this connection the second and 
third schedules came into the statute 
book by the said Amending Act. Assum- 
ing that the dispute in question is not 
one coming under any one of the headings 
enumerated in the second schedule or 
the third schedule, that by itself would 
not mean that it is not an industrial 
dispute under the Act. ES 
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9. That apart, the Coyrts below are not* 
right in thinking that the dispute in the 
present case is not-covered by either the: 
second schedule or the third schedule. 
The learned counsel appearing for the 
defendants sought to bring the dispute 
under heading 4 in the second schedule 
or heading 7-of the third schedule. 
The former relates to withdrawal of any 
customary concession or privilege. - The: 
latter relates to classification by grades.. 
Neither has any relevance to the present 
dispute. But, what is missed by the: 
Courts below as well as by the counsel’ 
appearing on either side is heading 6- 
in the second schedule. That heading 
reads: “All matters other than those 
specified in the third Schedule”. .It is. 
clear that the said heading brings in. 
all the residuary matters within the juris- 
diction of the Labour Court. There- 
fore, if a dispute is an industrial dispute: 
under the Act, it is not right to-hold 
that the second schedule and the: third’ 
schedule do. not specifically refer to- 
the dispute, and therefore, 'the civil 
Court has jurisdiction. | - ` , 


10. But, as I said, the civil Court’si 








term ‘industrial dispute’ contained i 
section 2 (k). But, as pointed out b 
the Supreme Court in Premier Automo- 
biles v. K. S. Wadke1, even if the dispute} 
is an industrial dispute, but is onet 
arising out of a-right or liability undert 
the general: common law and not under. 
the Act, the jurisdiction of tlie civil 
Court is not  ousted. The learned 
counsel for the defendants referred to. 
the above decision of the Supreme Court 
and contended that ‘it supports his argu- 
ment that the present dispute is outside- 
the jurisdiction of thé civil Court. But 
on a careful scrutiny, I am- unable- 
to sec anything in the said judgment in. 
support of the present contention of the 
defendants. After elaborate discussion 

of all the case-law, their Lordships of 
the Supreme Court have summed, up the 
principles: applicable to the jurisdic~ 
tion of the civil Court at page 225]. 
——  ———ÁÉ—X—A 0 e A 


1. (1976) 1 $,C.C. 496 : (1976) 1 S.C.R, 427: 
A.I.R, 1975 S.C. 2238. 


/ 


II] NATIONAL AND GRINDLAYS BANK EMPLOYEES UNION 7. KANNAN (Ramaswami, F.) 65: 


*In the.same page it has been observed 


that there would hardly be a dispute. 


which will be an industrial dispute with- 
. in the meaning of section 2. (k), and yet 
one arising out ‘of a right or liability 
under the general or common law only 
and not under the Act. This. is the 
observation very much relied on by the 
Jearned counsel for the defendants. 


11. However the judgment undoubtedly 
recognises cases where a dispute might be 
one within the definition of section 2 (k), 
but, yet, not exclusively. within the juris- 
diction of the functionaries under the 
Act. A clear distinction has been made 
between an industrial dispute for enforc- 
ing any right, obligation or liability crea- 
ted under the Act and such a dispute for 
the purpose of enforcing any right; obli- 
sation or liability under the general law 
or common law. If the dispute is of the 
farmer category, the civil Court has no 
jurisdiction: But, if the industrial dis- 
pute is of the latter category, namely, for 
enforcing any right, obligation or lia- 
bility under the general law or the com- 
mon law, surely, the aggrieved party can 
go to civil Court and the jurisdiction of 
the civil Court 1s not ousted. 


12. The ouster of the civil Court's 
jurisdiction is based on the principle that 
where an Act creates an obligation and 
enforces the performance in a specified 
manner, the rule is that performance 
cannot be enforced in any other manner. 
The above principle had been enunciated 
in Doe v. Bridges, by Lord Tenderden,CJ. 
This has been quoted with approval by 
the Supreme Court in the above case. 
After referring to the various provisions 
of the Act, this is what the Supreme 
Court observed in paragraph 9: 


* Tt would thus be seen that through the 
intervention of the appropriate Govern- 
ment, of course not directly, a very 
extensive machinery has been provided 
for settlement and adjudication ` of 
industrial disputes. But since an indi- 
vidual aggrieved cannot approach the 
Tribunal or the Labour Court directly 
for the redress of his grievance without 
intervention of the Government, it is 
legitimate to take the view that the 


1. (1831) I B. and Ad, 847. 


remedy provided under the Act is not 
such as to completely oust the jurisdic- 
tion of the civil Court for trial of in- 
dustrial disputes. If the dispute is. 
not an industrial dispute within the 
meaning of section 2 (1) or within the 
meaning of section 2 (A) of the Act, it 
is obvious that there is no provision for 
adjudication.of such disputes under the 
Act. Civil Courts will be the proper 
forum. But where tbe industrial dis-. 
pute is for the purpose of enforcing any 
right, obligation or liability under the 
general law or the common law and 
not a right, obligation or a liability: 
created under the Act, then, alternative 
forums are there giving an election to. 
the suitor to choose his remedy of 
either moving the machinery under the 
Act or to approach the civil Court.. 
It is plain that he cannot have both. 
He has to choose the one or the other. 
But we shall presently show that the 
civil Court will have no jurisdiction ‘to- 
try and adjudicate upon an industrial 
dispute if it concerned enforcement of. 
certain right or liability created only 
under the Act. In that event civil 
Court will have no jurisdiction even to: 
grant a decree of injunction to prevent 
the threatened injury on account of 
the alleged breach of contract if the 
contractis one which is recognised by- 
and enforceable under the Act alone". 


The question now is whether the right 
which the plaintiffs want to enforce is one- 
recognised. by and enforceable under the- 
Act alone. I am quite clear that it is not 
so. - 


13. Some arguments were advanced that 
the -question of promotion is not a vested 
right and that therefore it is not a civil right 
based on common law or general law.. In 
this connection reference was made to 
Union of India v. M.L. Capoor1, Brook Bond: 
(India) Lid. v. Their Workmen?. and Brook 
Bond (India) Lid. v. Their Workmen?, were 
also referred to for emphasising the 
contention that promotion is a function 
of the management and the same can be 
challenged only if it 1s mala fide or invol- 


1, (1974) 1 S.C.R, 767: A.LR.1974 S.C. 87. 

2. (1966) 1 L.L.J. 402: (1966) 2 S.C.T. 473: 
(1966) 2 S.C.R. 465: A I.R. 1966 S.G. 668. 

3. (1963) 1 L.L.]. 256. 
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-ved victimisation resulting in unfair 
labour practice. On behalf of the plain- 
tiffs reference was made to State of Mysore 
v. C.R. Seshadri* and State of Mysore v. 
Syed Mahmood?, contending that in cases 
"where the rule of promotion is one of 
sheer seniority it is a matter of course and 
not a function of the management lia- 
"ple to be challenged only if there was 
unfair labour practice. All these con- 
tentions, in my opinion, are irrelevant for 
the present question. As already seen, 
the Courts below have negatived the 
plamtiffs prayer for an injunction that 
they may be considered for promotion 
to certain posts. The only relief that has 
been granted isa declaration which is to 
"the effect that the number of years put 
jn by the plaintiffs in the Lloyds Bank be 
taken into account in fixing their senio- 
rity. That has nothing to do with the 
question of actual promotion. 


14. I am unable to hold that the right 
which the plaintiffs want to enforce is one 
recognised and enforceable only ünder the 
Act. It is not in dispute that the first 
defendant gave a guarantee to the plain- 
tiffs at the time of the merger that their 
services in the erstwhile Lloyds Bank would 
be taken into account in fixing their 
seniority. All that the plaintiffs want to 
enforce is their right under such guaran- 
tee. It cannot be disputed that there 
was an offer by the first defendant's bank 
and an acceptance by the plaintiffs mak- 
ing a concluded contract regarding the 
question of seniority at the time-when the 
two banks merged. As pointed out by 
the Courts below, the offer to take the 
plaintiffs as employees of the first defen- 
dant (after merger) on -the basis that the 
number of years of service put in by them 
in the Lloyds -Bank would be taken into 
account for seniority was made under 
Exhibit A-2 and there was acceptance of 
the said offer by the plaintiffs as seen from 
Exhibit A-3. Therefore, there was a 
concluded contract between the parties. 
If the plaintiffs tried to enforce their 
right under the above contract, I fail 
to see how it can be said it is one which 
is recognised and enforceable only under 
the Act and not under the common law. 
The mere fact that the dispute comes 


1. (1974) 1 Lab. I.C. g62. 
2, (1968) 2 S.C.J. 713: (1968) 3 S.C.R. 363: 
ALR. 1968 S.C. 1118. 
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under the definition of gection 2 (k) does s 
not automatically mean that ¢he right ` 
sought to be enforced is one created or 
recognised and enforceable only under 
the Act. I hold therefore that the civil 
Court’s jurisdiction is not ousted. 


15. It is contended on behalf of the de- 
fendants that the plaintiffs who were 
members of the second defendant Union 
were bound by the settlement between 
the two defendants. It is not in dispute 
that when the two defendants agreed that 
seniority of the emiployees are to be fixed 
city-wise and branch-wise (this arrange- 
ment undoubtedly affects the rights of the 
plaintiffs regarding their seniority, the 
plaintiffs were members of the second de- 
fendant Union. The contention is that 
the said settlement, though it had not 
complied with rule 25 of the Tamil Nadu . 
Industrial Disputes Rules, 1958, still is a 
settlement under the Act, and if that be so 
only the Labour Court can go into the 
question whether: such a settlement is 
illegal or valid. In this connection re- 
ference is made to the judgment of Veera- 
swami, J., as he then was, in Krishnan v. 
East India Distilleries and Sugar Factories!. 


16. Itis common gfound that the agree- 
ment between the two defendants which is 
not in the course of conciliation proceed- 
ings has not complied with rule 25 (3). 
That sub-rule contemplates sending of 
copies of the proceedings to the Concilia- 
tion Officer concerned, the Commissioner 
of Labour, Madras and the Secretary to 
the Government of Madras in charge of 
Labour. It is stated that such copies had 
not been forwarded to the concerned 
officers. The learned counsel contends that 
in spite of breach of rule 25 (3), still, it is 
a.settlement and binding assuch between 
the parties to the same as contemplated 
under section 18 (1) of the Act. As 
already seen, the further contention is 
that even if there is any illegality about 
the settlement due to the fact that copies 
had not been forwarded to the concerned 
officers, the forum which could declare 
the settlement so is not the civil Court 
but only the Labour Court. This con- 


‘tention is not acceptable. . 


17. What is overlooked is that it is not a 
case of mere breach of the abovesaid rule 
25 (3). The word ‘settlement’ is defined 


1. (1964) 1 L.L.]. 217: A. IR. 1964 Mad. 81. 
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gin section 2 (p) of the Act, and it is “as 
follows— e 


‘@ 

“ ‘Settlement’ means asettlement arrived 
at in the course of conciliation proceed- 
ings and includes a written agreement 
between the employer and workmen 
arrived at otherwise than in the course 
of conciliation proceedings where such 
agreement has been signed by the 
parties thereto in such manner as may 
be prescribed and a copy thereof has 
been sent to an officer authorised in this 
behalf by the appropriate Government 
and the Concilation Officer.” 


Tt 1s in view of the latter part of the above 
definition which contemplates sending of 
copies to an Officer authorised by the 
appropriate Government, that rule 25 (3) 
has been made. From the above defini- 

ion it is clear that if there is an agreement 
ibetween an-employer and the workmen 
arrived at otherwise than in the course of 
‘conciliation proceedings, unless a copy 
hereof had been sent to an officer autho- 
rised by the appropriate Government, it 

ould not be a settlement as per the de- 
\finition. Therefore, it is no good say- 
ing that there is only a breach of rule 25 
](3) and even if the settlement is illegal on 
that score it can be so declared not by the 
{civil Court but only by the Labour Court. 





18. In the present case, it is not even 
necessary for the plaintiffs to have a decla- 
ration that the agreement between the 
two defendants is not binding on them. 
As the agreement does not squarely fall 
. within the definition of the word -‘settle- 
ment' under section 2 (f) of the Act, the 
plaintiffs are entitled to treat it as mon 
est. It is enough if they get a declaration 
that the number of years of service put 


in by them in the Lloyds Bank before its: 


merger with the first defendant Bank have 
to be reckoned in fixing their seniority. 
Such a declaration cannot be granted only 
if there is a ‘settlement* which is binding 
on the plaintiffs. As already indicated, the 
agreement between the two defendants is 
not a settlement as per the definition con- 
tained in section 2 (y) referred to above. 


19. The only other contention is that even 

if the dispute is not regarding enforce- 

ment of a right or liability created only 

under the Act, it is still an industrial dis- 

ipute, even though one for the purpose of 
M L J—-9 


enforcing the right under. the general law 
or the common law, and that being so, 
the plaintiffs who have a right to elect the 
forum had already done so by going to 
the Labour Court, and therefore, they 
cannot file a suit in the civil Court. It is 
pointed out that as held by the Supreme 
Court in Premier Automobiles v. K.S. 
Wadke' if the dispute-is an industrial dis- 
pute arising out of a right or liability under 
the general common law and not under 
the Act;the jurisdiction of the civil Court 
is alternative leaving it to the election of 
the suitor concerned to choose his remedy 
for the relief which is competent to be 
granted in a particular remedy. 


20. What is'said is that another Union, 
namely, the All India Bank Employees 
Federation, raised an industrial dispute 
over this very question and that the same 
had been negatived. It is contended that- 
the plaintiffs through the abovesaid Union, 
having elected to raise an industrial dis- 
pute over the question, thgy cannot come 
to the civil Court again, on the score that 


.they cannot approach both the Courts. 


o 


In the abovesaid case, the Supreme 
Court has pointed out that when the suitor 
has to choose his remedy of either moving 
the machinery under the Act or to 
approach the civil Court, he cannot have 
both. 


21. The argument of the learned coun- 
sel would be sound if the industrial dis- 
pute had been validly raised by the other 
Union, namely the All India Bank Em- 
ployees Federation, and if it is either pend- 
ing or disposed of one way or the other. 
It is common ground that the move of the 
other Union was infructuous. The in 
dustrial dispute had not been validly 
raised inasmuch as the said Union had 
no representative capacity. Under such 
circumstances, it cannot be said that the 
plaintiffs had elected to choose the re- 
medy provided under the Act. The deci- 
sion reported in Safire Theatre v. Commis- 
sioner for Workmen’s Compensation®, would 
not help the defendants. That decision 
speaks of a valid reference having been 
made under the Act, if relief under sec- 
tion 41 of the Tamil Nadu Shops and 


— MTM UMMÓÓ rtt | 
1. (1976) ! S.O.C. 496 : (1976) | S.C.R 
427 : A.LR. 1975 S.C. 2238. 


2. (1977) 2 L.L.J. 312: 90 L.W. 490 (F.B,), 
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Establishments Act is to be denied. But, 
as already seen, in the present case there 
was no valid reference at all under the 
Act ‘inasmuch as the Union which sought 
to raise the dispute had no representative 
capacity. 

22. The result is, the appeals, fail, and 
they are dismissed ; but in the circum- 
stances, I direct the parties to bear their 
respective costs. i 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


- Appeals dismissed. 





Present :=-G. Ramanujam, F. 


A. P. Vasudevan Petitioner* 


JU. 


State of Madras, represented by the 
Commissioner for Land Revenue, 
Food Proc)g.ion and Commercial 
` Taxes, Boar of Revenue, Madras. 

Respondent. 


Tamil Nadu Entertainment Tax Act 
(I of  1939)—Constiuton of India 
(1950), Article 226—-Touring — talkies— 
Duplicate Tickets found issued on the next 
day—Relurns rejected and best judgment 
assessment made for the particular week and 
for earlier weeks—Whether | correct—Addition 
permissisible only for the particular week— 
Petitioner filing 18 revision petitions before 
Commissioner—CGommon order of dismissal 
by Commissioner. —Single writ petition against 
the common order—Petitioner ought to have 
filed 18 writ petitions. 


The petitioner was running a touring 
talkie. During inspection the petitioner 
was found to have issued duplicate 
tickets of the numbers which were al- 
ready issued. The Entertainment Tax 
` Officer rejected the returns filed by the 
petitioner for nine weeks and passed. 1 
orders on the basis of best judgment. 
The petitioner filed revision to the Com- 
missioner who by a common order dis- 
missed all the revisions. The petitioner 
. filed a-writ petition against the comimon 
order. 


*W.P. No. 36800f1973. 18th Navmber, 1977. 
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Held: Merely because duplicate ticketS@ 
contained certain numMers one cannot go 
backwards from that number up to 1 and 
say that the petitioner had actually 
evaded tax in the earlier weeks by the 
use of duplicate tickets. It was not there- 
fore possible to agree with the assumption 
made by the authorities that the petitioner 
had actually used duplicate tickets in the 
earlier' weeks. [Para. 2.] 


Though the order passed by the Enter- 
tainment Tax Commissioner in this case 
was one, it should be taken to be 18. 
orders passed in 18 proceedings and, there- 
fore, the petitioner could not maintain a 
single writ petition. [Para. 7.} 


Cases referred to : 


Mahabir Prasad v. B.S. Gupta, A.I.R. 1957 
M.P. 109 ; C. Motor Services v. Appellate 
Authority, A.I.R. 1958 M.P. 9; Management 
of R.B.D. Factory v. Industrial Tribunal, I. 
L.R. (1959) Mad. 74: (1959) M.L. J. (Crl.). 
39: (1959) 1 M.L.J. 53: A.LR. 1959 
Mad. 137; K.B. Manufacturing Co. v. 
Sales Tax Commissioner, A.I.R. 1965 All. 
517 ; Chandrabhan Gosain v. State of Orissa, 
(1963) 14 S.T.C. 918 ; Kishanchand v. 
Commissioner of Income-tax, (1962) 46 I. T.R. 
640: (1963) 1 S.C.J. 153: (1963) 2 
S.C.R. 268: A.LR. 1963 S.C. 390. — 


Petition under Article 226 of the Consti- 
tution of India praying the High Court: 
to issue a writ of certiorari -calling for 
the records of the respondent relating 
to his order dated 14th November, 1972 
in B.P. Rt. 4077 of 1972 confirming the . 
levy of tax and penalty of Rs. 5976-99 
under the provisions of section 7-B of 
the Tamil Nadu Entertainments Tax Act 
I of 1939, and quash the said Orders. - 


ok. C. Rajappa, for Petitioner. - 


M- V. B. Bhaskaran for Additional Gov- - 
ernment Pleader, for Respondent. 


The Court made the following 


ORDER.—The petitioner was running a. 
touring talkie under the name and style- 
of ‘Karthikeyan Touring ‘Talkies’ at 
Sankari. On 27th December, 1968, the 
Deputy Commercial Tax Officer (Enter- 
tainments Tax Squad) arranged for the 
test purchase of one male floor ticket and 
one male bench ticket for the second 


i) . 


è show on 27th December, 1968 in the 
theatre éhrough two persons, one M.S. 
Vasudevan and one K.V. Palanimalai, 
last grade Government servants and 
inspected ‘on 28th December, 1968 at 
8-45 p.m. when the first show was in 
progres. During the inspection it was 
found that two tickets bearing Nos. 28743 
and 13426 which were issued on the 
previous day were found to be re-issued 
and werein -possession of two spectators. 
Immediately statements were taken from 
the spectators who were in possession of 
the two tickets and also fromthe petitioner. 
In view of the fact that the tickets 
bearingsame numbers were re-issued on a 
subsequent date,the inspecting officers felt 
that the petitioner has been ‘in the habit 
of issuing duplicate tickets and suppres- 
sing the same with a view to evade pay- 
ment of entertainment tax. Therefore, 
the matter was referred to the Entertain- 
ment Tax Officer, Tiruchengode, who 
issued a notice, dated Ist February,1969 
to the petitioner calling upon him to ap- 
pear for an enquiry regarding the ins- 
pection of the theatre on 28th Decem- 
ber, 1968. After enquiry the Enter- 
tainment Tax Officer issued a notice to 
the petitioner to show cause why his 
returns for the weeks ending from 3rd 
November, 1968 to 29th December,1968 
should not be rejected and assessments 
made on best judgment basis for those 
weeks and why penalty should not also 
be levied. After considering the ob- 
jections filed by the petitioner, the Enter- 
tainment tax Officer passed 18 inde- 
pendent orders on 7th July, 1969 for the 
said nine’ weeks both under the Enter- 
tainment Tax Act and under the Tamil 
Nadu Local Authorities Finance Act, by in- 
cluding the tax escaped under the paral- 
lel set of tickets sold by the proprietor. 
He also levied penalty for all the weeks. 
The petitioner filed 18 appeals against 
the 18 orders of the Entertainment Tax 
Officer, dated 7th July, 1969 which were 


however dismised on 12th November, 


1969. The petitioner thereafter pre- 
ferred 18 revision petitions to the Deputy 
Commissioner, Coimbatore, which also 
failed. “Subsequently, the petitioner pre- 
ferred 18 revision petitions to the Com- 
missioner (Entertainment tax), the res- 
pondent herein. The Commissioner dis- 
missed all the revision petitions by a 
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common order, dated 14th: November, 
1972. In this writ petition the petitioner 
has questioned the validity of the said 
common order relating to nine indepen- 
dent orders under the Tamil Nadu Enter- 
tainment tax Act, and another nine inde- 
pendent orders under. the Tamil Nadu 
Local Authorities Finance Act. 


2. In this writ petition the petitioner 
has contended that the fact that two dupli- 
cate tickets were found on a particular 
day will not lead to the assumption that 
he has been in the habit of issuing dupli- 
cate tickets and evading tax for about 
nine weeks especially when there is no 
material to indicate that in all the earlier ` 
weeks he had issued duplicate tickets. 
The petitioner’s case is that if, at all, there 
can be a revision of assessment only for 
the week during which the inspection took 
place and not for the earlier weeks. From 
the counter affidavit it is seen that the 
assessing authority proceeded on the basis 
that havmg ‘regard to the numbers which 
arefound to be duplicate tickets detected 
at the tinte of inspection it can fairly be 
assumed that the entire series from 1 up 
to the number found in the duplicate 
ticket should have been utilised by the 
petitioner during the earlier weeks. There- 
fore, it is only from. an assumption or 
inference that there has been an escape- 
ment of tax in the earlier weeks also, the 
revision of assessments for the earlier 
weeks has been made, having regard 
to the fact that if a theatre owner wants to 
use duplicate tickets from a particular day 
or a week he can do so only by using the 
numbers which are found in the original 
tickets. Merely because duplicate tickets 
contained certain numbers one cannot}. 
go backwards from that number up to 1| 
and say that the petitioner has actually 
evaded tax in the earlier weeks by the 
use of duplicate tickets. It is not there- 
fore, possible to agree with the assump- 
tion made by the authorities that th 








sessment for the earlier weeks, he cannot 
be granted the relief except for the first 
week ending 3rd November, 1968, as I 
am upholding the preliminary objection 
taken by theState as to the maintainability 
of a single writ petition challenging the 
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validity of as many as 18 independent 
orders of assessment. 


3. It is not in dispute that there were 18 
proceedings before the assessing authority, 
the appellate authority and the two re- 
visional authorities. In fact, the original 
appellate and the first revisional authority 
had passed independent orders and it is 
only the Entertainment Tax Commis- 
sioner who has passed a common order, 
in all the .18 revision petitions. ‘The ques- 
tion is whether in the circumstances of 
this case the petitioner can maintain a 
single writ petition. 


4. According to the learned counsel for 
the Revenue though a common order has 
been passed by the Entertainments Tax 
Commissioner in 18 revision petitions,that 
will not enable the petitioner to question 
the validity of the said common order by 
filing a single writ petition. The case 
of the petitioner is that though originally 
there were as many as 18 proceedings, 
since the order sought to be quashed is 
only one order passed by the Entertain- 
ment Tax Commissioner, it is not 
necessary for the petitioner to file as 
many writ petioners as there were 
original proceedings. 


5. In Mahabir Prasad v. B.S. Gupta}, a 
Division Bench took the view that a com- 
posite petition under Article 226 is main- 
tainable where grounds of attack, for all 
the years of assessment to tax are the same 
and common questions arise for considera- 
tion and the ordersof assessment in question 
are practically simultaneous. In C. Motor 
Services v. Appellate Authority?, it has been 
held that when orders passed in ‘various 
appeals by the appellate authority consti- 
tuted under the Central Provinces and 
Berar Motor Vehicles Act,1939 are inter- 
connected,the pretitioner is entitled to chal- 
lengethem by filing one writ petition.But, 
a Division Bench of this Court in Manage- 
ment of R.B.D. Factory v. Industrial Tribunal? 
has taken a different view. In that case, 
on a reference by the Government for 
adjudication of various issues relating to 
wages,’ dearness allowance, bonus 
and holidays with pay arising between 





(1. ALR. 1957 M.P. 109. 
2. A.LR. 1958 M.P. 9. 
3. LL.R. (1959) Mad. 74: (1959) M.L.. 
(Cel.) 39: (1959) 1 M.L.J, 53: AIR. 1959 Mad. 
137. 
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30 industrial establishments and the . 
persons working in those establishments, 
the Industrial Tribunal passed a common 
award in relation to all the establishments. 
The question arose whether a single writ 
petition could bé filed by all the aggrieved 
industrial establishments against the 
said award. The Court held, after a 
detailed consideration of the earlier de- 
cisions on the point, that the interests of 
30 concerns, although similar, were several 
and distinct, and therefore, each one of 
them must file separate writ petitions and 
a joint petition by all of them was in- 
competent. In A.B. Manufacturing Co. v. 
Sales Tax Commissioner, a Division Bench 
expresed the view that a writ petition 
to quash two assessment orders pertaining 
to two assessment years or. one petition for 
the quashing of two 'assessment orders 
under two different taxation statutes, 
even though the assessee and the assessing 
authority are the same, cannot be enter- 
tained. In Chandrabhan Gosain v. State of 
Orissa?, the question arose as to whether: 
a single appeal can be filed in respect of 
an order passed in a writ petition relating 
to nine assessment orders. In that case 
one writ petition was filed challenging 
the validity of nine assessment orders and 
against the order in the writ petition, a 
single appeal was filed before the Supreme 
Court. In these circumstances the 
Supreme Court held that as the matter 
originated out of one writ petition there 
was only one proceeding and not as many 
proceedings as there were assessment 
orders, that when an appeal is taken from 
the judgment of the High Court in such a 
single petition, it is impossible to contend 
that there are more appeals than one, and 
that therefore,there can be a single appeal 
against the order of the High Court 
passed in one writ petition. The: Supreme 
Court, however, referred to its two ear- 
lier decisions in Lajwanti Sial’s case? and 
Kishanchand | Chellaram's case* and dis- 
tinguished the same. 

6. In Lajwanti Sials case? there were a 
number of applications under section 66 
(2) of the Indian Income-tax Act, for 
reference of the same question. These 
eq 
A.I.R. 1965 All. 517. 

(1963) 14 S.T.C. 918. 

S.L.P. No. 673 of 1959. 

(1962) 46 I. T.R. 640:(1963) 1 S.C... 153: 
(1953) 2 S.C.R. 268: A.I.R. 1963 S.C, 399. 


1. 
2. 
3. 
4, 


IT] 


e separate references were dealt with by 
one judgment ofethe High Court against 
which ohe appeal was taken to the 
Supreme Court. When the maintaina- 
bility of such an appeal was questioned, 
the Supreme Court held that though a 
single appeal has been filed against the 
High Court's judgment it was really five 
appeal, and that a common judgment 
should be taken to have been delivered in 
each of the different reference cases. In 
Kishinchand Chellaram’s case, there were 
four applications by four different as- 
sessees for reference of three identical 
questions arising in each assessment case 
under section’ 66 (1) of the Income-tax 
Act. There was one order of reference to 
the High Court andthe High Court treat- 
ed the case as a single case of reference. 
When the order of the High Court was 
taken in appeal to the Supreme Court by 
a single appeal it was held that though 
there was one reference and a single order 
in that reference by the High Court it 
should be taken that there were in fact 
a number of references and number of 
orders. 


7. lam of the view that the principle of 
the decision in Chandra Bhan Gupta v- 
State-of Orissa? cannot apply to the facts 
of this case. As a matter of fact, the deci- 
sion in that case seems to suggest that the 
proper test is to find out whether the 
matter agitated in the writ petition arises 
out of a single proceeding or different 
and independent proceedings. Admittedly 
in this case there were 18 independent 
assessment orders and 18 independent 
revision petitions before the ultimate 
revisional authority. Therefore; the com- 
mon order passed by the respondent 
should be taken to have arisen out of 18 
. revision petitions as per the principle 
laid down by the Supreme Court in 
Lajwanti Stal’s case’ and Kishanchand 
Chellaram’s caset. ‘Therefore, I have to 
hold that though the order passed by the 
Entertainment Tax Commissioner in this 
case is one it should be taken to be 18 
orders passed in 18 proceedings, and that 
therefore, the petitioner cannot maintain 
a single writ petition. In this view, I 
e 


-— 


1. (1962) 46 I, T.R. 640: (1963) 1 S,C.J. 153: 
(1963) 2 S.Č.R. 268: A.LR. 1963 S,C. 390, 

2. (1963) 14 S, T.C. 918, 
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hold that the petitioner cannot. maintain 
a single writ petition. However, I shall 
treat this as a petition filed against the 
assessment order under the Entertain- ` 
ments Tax Act for the week ending with 
3rd November, 1968. In that view, the 
re-assessment made on the petitioner for 
the week ending with 3rd November, 
{968 will stand quashed, In other res- 
pects the order will stand. 


8. The writ petition is allowed to the 

extent indicated above. There will be 

no order as to costs. 

S.J. Petition partly 
allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—JN. S. Ramaswmi, f. 


M. Abdul Aziz _ Appellant 

y. 

Yasodammal and another 
Respondents. 


Tamil Nadu Act (XXXVIII of 1972), sec- 
tion 2 (2) —Chit transaction —Successful bidder 
executing equitable mortgage regarding 
future instalments due by him—Decree on the 
mortgage—Execution—Application under sec- 
tion 16 of the Act—Decree held to be ‘debt’. 


The successful bidder in a chit transaction. 
executed an equitable mortgage in respect 
of the future instalments. ‘The mortgagee 
obtained a decree, and filed an execution 
petition. . The judgment-debtor filed 
an application under section 16 of the 
Tamil Nadu Act XXXVIII of 1972.'T his 
was dismissed on the ground that the 
decree amount.was not a debt as defined 
in section 2 (2). On Appeal by the decree- 
holder, 


Held, the clear language of the definition 
ofthe word ‘debt’ in section 2 (2) of Act 
XXXVIII of 1972 could not be overlook- 
ed. It was needless to stress that if there 
was a liability in cash or in kind due from 
a debtor whether it was payable under a 
decree or otherwise, it was a debt unless 
the liability wasrent as defined in clause 
(9) thereof.: There was no escaping the 


qM E eee 


* A.A.ÀA. No, 22 of 1977. 12:h August, 1977. 
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position that the decree that was sought 
to be executed by the respondents was 
a debt as defined in section 2 (2) of Act 
'" XXXVIII of 1972. 


E [Paras. 5 and 7.] 


The Tami Nadu Debt Relief Laws 
(Amendment) Act, 1976 amended the 
definition of ‘debt’ contained in Act 
XV of 1976 and that in Act XVI of 
1976. By such amendment any liability 
incurred or arising under any  chit 
the by-laws of which have been regis- 
tered under the Tamil Nadu Chit Funds 
Act, 1961 has been specifically excluded 
from the definition of the word ‘‘debt’’, 
No such exclusion has been made regard- 
ing the definition contained in section 
2 (2) of the Act X XXVIII of 1972. 

[Para. 6.] 


Cases referred to : 


Arunagiri Chit Fund v.Md. Hanafi, (1976) 
89 L.W. 687; P. N. Raghavan v. Arumu- 
£ham, (1934) M.W.N. 70 : 41 L.W. 376: 
68 M.L.J. 283 : AIR. 1935 Mad. 
385; Sri Visalam Chit Funds Lid. v. Srinivasa 
-Mudaliar, (1975) 88 L.W. 415. ^ 


Appeal against the order of the District 
Judge, Coimbatore, ‘dated 7th March, 
1977 in C.M.A. No. 179 of 1976 —E.A. 
No. 1760 of 1976 in E.P. No. 474 of 1969 
in O.S. No. 157 of 1964, Sub-Court, 
Coimbatore. 


M. Shyamalam, for Appellant. 
WV. Varadarajan, for Respondent. 
‘ The Court made the following 


‘ORDER.—The only question in this civil 
miscellaneous second appeal is whether 
the decree debt, which arose under a 
chit transaction is a debt as defined 
under section 2 (2) of the Tamil Nadu 
Act XXXVIII of 1972. The judgment- 
debtor filed an application under section 
16 of the said Act for stay of the execu- 
tion proceedings. The Courts below, 
holding that the decree amount is not a 
debt as defined in the abovesaid provi- 
sion, dismissed the petition. The Courts 
below relied upon a decision of Surya- 
murthy, J. in Arunagirt Chit Fund v. 
Md. Hanafi? for coming to the above 
conclusion. That was a case under 


1. (1976) 89 L.W. 687, 
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Act XV of 1976 and Act XVI of 1976. e 
The definition of the, word ‘debt? in. 
Act XV of 1976, is not similar to that in 
Act XXXVIII of 1972. But, the debt 
in Act XVI of 1976 is almost.similar to 
the definition contained in Act XXXVIII 
of 1972. | 


2. The definition in Act XXXVII 
of 1972 1s as follows:— 


"2 (2), ‘debt? means any liability in 
cash or kind, whether secured or 
unsecured, due from a debtor whether 
payable under a decree or order of 
a civil or revenue Court or otherwise, 
but does not include rent as defined 
in clause (9).”’ 


In Act XVI of 1976 also the definition 
is more or less the same. 


3. Suryamurthy, J., referred to a 
Bench decision of this Court in P. N. 
Raghavan v. Arumugham1 and held that 
the liability arising out of a chit transac- 
tion is not a debt as defined in Acts XV 
and XVI of 1976. The Bench decision 
referred to by the learned judge only 
holds that a chit fund transaction is 
different from a loan transaction and that 
it is not a case of borrowing. Even this 
view of the said Bench has been dissented 
from by another Bench of this Court in 
Sri Visalam Chit Funds Lid. v Srinivasa 
Mudaliar?. Even otherwise, as I said, 
in the earlier Bench decision, the ques- 
tion was whether under a chit transaction 
there was a borrowing or not. 


4. As far as the definition of the word 
‘debt’ in Act XXX VIII of 1972 (which 
is almost similar to the definition in 
Act XVI of 1976), one is concerned 
whether there is a liability in cash or 
kind or not. If there is a liability, 
whether it is due to borrowing or other- 
wise, it would be a debt as defined in 
section 2 (2) of Act X XXVIII of 1972, 
unless the liability is rent as defined in 
clause (9) thereof. The learned Judge 
has not considered whether under a 
chit transaction where the successful 
bidder executed a promissory note for 
due payment of the future instalments 





1. 1934 M.W.N. 70:4] L.W. 376: 68 M.L.J. 
283: A.I.R. 1936 Mad. 335. 
2. (1975) 88 L.W. 415at 418. 
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e whether there is not a liability—as con- 
templated in theedefinition. The Bench 
decision felied on by the learned Judge 
does not say anywhere that in a chit 
transaction there is no liability as con- 
templated under section 2 (2) of Act 


XXXVIII of 1972 or any correspond- - 


ing provision. Further, as already seen, 
the later Bench decision reported in 
Sri Visalam Chit Funds Lid. v. Srinivasa 
Mudaliar1, has disapproved the view 
of the earlier Bench even regarding the 
point that there is no borrowing in a 
chit transaction. 


5. The clear language of the definition 
of the word ‘debt’ in section 2 (2) of 
Act XXXVIII of 1972 cannot be over- 
looked. It is needless to stress that if 
there is any liability in cash or kind due 
from a debtor whether it is payable 
under a decree or otherwise, it is a debt 
unless the liability is rent as defined in 
clause (9) thereof. In the present case, 
the decree is on an equitable mortgage, 
and I fail to see how it can be said that 
it.is not a debt as per the above definition, 
merely because.the liability arose on, his 
being the successful ‘bidder in the auction 
of a chit and he executed the document 
regarding future instalments due by 
him. 


6. The first appellate Court has wrongly 
assumed that the Tamil Nadu Debt 
Relief Laws (Amendment) Act, 1976 
(XLVI of 1976) has amended section 
2 (2) of Act XXXVIII of 1972 also. 
The said amending Act amended the 
definition of the word ‘debt’ contained 
in Act XV of 1976 and that in Act XVI 
of 1976. By such amendment, any 
liability incurred or arising under any 
chit, the by-laws of which have been 
registered under the Tamil Nadu Chit 
Funds Act 1961, came to be specifically 
excluded from the 
{word ‘debt’. But, as I said, such exclusion 
has not been made regarding the 
definition contained in section 2 (2) of 
Act XXXVIII of 1972.In the present 
case, one is concerned only with Act 
XXXVIII of 1972, and not either with 
Act XV of 1976 or Act XVI of.1976. 





1. (1975) 88 L. W. 415. 


definition of the 


7. There is no (si) escaping the posi 
tion that the decree that was sought 
to be executed by the.respondents is a- 
debt as defined in section 2 (2) of Act 
XXXVIII of 1972. That means, the 
executing court ought to have granted 
stay of execution’as per the provisions 
of section 16 of the said Act. ‘This civil 
miscellaneous second appeal is allowed 
and stay granted under section 16 of Act 
XXXVIII of 1972. I direct the parties 
to bear their respective costs in these 
proceedings in both the Courts. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :——T. Rameprasada Rao and S. 
Ratnavel Pandian, Ff. 


Muniammal Abpellant* 
De. xd 
Raja Respondent. 


Hindu Adoptions and Maintenance Act 
(LXXVIII of 1956),. section. 25—Scope— 
Suit for enhanced maintenance by wife—Scope 
of section 25-—Prior agreement where lump 
sum payment made in full quit of past and 
future maintenance—When bar for enhanced 
maintenance. 


Under section 25 of the Hindu Adoptions 
and Maintenance Act a decree or agree- 
ment fixing maintenance would ' not 
bar a wife from claiming increased 
maintenance if the circumstances justify 
such alteration. It is immaterial whe- 
ther the decree or agreement was before 
or after the Act, notwithstanding the 
fact that the claimant had agreed not 
to claim higher maintenance -even 
in changed circumstances. The right 
conferred under the section  süpersedes 
any contract to the contrary. This 
section conferred ample powers on the 
Court to alter either by varying or modi- 
fying any order fixing the amount .of 
maintenance made by: a decree of the 
Court or by agreement subsequently: if 
there was a material change in the 
circumstances justifying such alteration. 

. [ Para. 9.] 





* Appeal No. 165 of 1973. 
4th March, 1977. 
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The obligation to maintain the wife is 
personal in character and arises from the 
very foundation of the existence -of the 
relationship between the parties. If the 
right is given up or relinquished com- 
pletely m consideration of a lump sum 
or consolidated’ payment, the’ mainte- 
nance-holder cannot agitate her clam 
over again unless the contract of relin- 
quishment is attacked or vitiated by 
undue influence or fraud. But if the 
right to maintenance is given up on 
receipt of a consolidated amount under 
an agreement with a stipulation not .to 
ask for more but without relinquishing 
her subsisting right - the position will 
be different. [Para. 9.] 


Cases xettstei: to : 


Muhammad  Muin-ud-din v. Jamal Fatima, 
(1921) LL.R. 43 All. 650 : ALR. 1921 
All. 152; Subramaniam Pattar v. Vembam- 
mal, (1904) 14 ML J. 339; S. 
Kameshwaramma v. Subramanyan, (1959) 
1 An.W.R. 12: AIR. 1959 A.P. 
269; C. Amlayamma v. C. Ganapathi, (1969) 
1 An.W.R.41: ALR. 1969 A.P. 213; 


Seshi Ammal v. Thaiyu Ammal, (1963) 
9 M.LJ. 408 : LLR. (1964) 1 Mad. 
107 : 76 L.W. 571: A.I.R. 1964 Mad. 


217 ; Rangamma v. V.  Venkatarajulu, 
I.L.R. (1965) 1 Mad. 320: 79 L.W. 87: 
A.I.R. 1966 Mad. 428 ; - Kondamma v. 
Seethamma, (1973) 2 An. W.R. 317 : (1973) 
2 AP.L.J. 114: AIR. 1973 A.P. 
319; Mutyalamma v. China Appanna, (1968) 
1 An.W.R. 499. 


Appeal against the decree of the Subordi- . 


‘nate Judge, Tirupattur, North. Arcot 
District in O.S. No. 11 of 1968. 


R. S. Venkatachari, for Appellant. 


V. Shanmugham, for 
Respondent. 


„The Judgment of the Court was AEN 
by | 

Rainavel Pandian, F.—The plaintiff in 
.O.S. No. 11 of 1968 on the file of the 
-Court of the Subor dinate Judge of 
Tirupattur, North Arcot, who failed 
. before the trial Court is ‘the appellant 
herein. She filed the said suit against 
her husband, the defendant for main- 
tenance at the rate of Rs. 250 per men- 
sem and for the recovery of Rs. 24,000 


G. Annamalai, for 


~ 


one R. K. Gopalakrishna 


(1978 


as arrears of past maintenance and fot ® 
a charge over the plafnt schedule pro^ 
perties. According to the pláint alle- 
gations, she was married to the defen- 
dant in 1931 and begot a child in 1940 
which of course, died. -- Thereafter, 
differences arose between them, which 
led to the plaintiff filing O.S. No. 15 of 
1943 in the trial Court for maintenance, 
in which she. also obtained a decree dated: 
4th March, 1944 for maintenance at 
the rate of Rs. 10 per mensem, Rs, 2 
for residence and Rs. 20 per annum for 
clothing, along with arrears ,of main- 
tenance coming to Rs. 457-3-0. On a 
fresh trial after remand, a charge over 
the defendant's 1/12 share of the joint : 
family properties (coming to 444 cents) 
was also granted in her favour. 'The plain- 
tiff filed E.P. No. 6 of 1952 for recovery 
of Rs. 1,936-11-0 and in the said execu- 
tion proceedings, the charged" properties 
were sold for Rs. 401. With a view to 
prevent the plaintiff from realising the 
balance of the decree amount, the defen- 
dant's father executed a registered will 


‘on 27th June, 1953 under the original of 


Exhibit A-2, conveying all the properties. 
nominally in the name of his son-in-law, 
- Gounder, 
thereby putting the plaintiff in a desti- 
tute position. Because of the deadlock 
created by the defendant, his brothers, 
his brother-in-law and his father and 
due to her helpless position, she was on 
6th August, 1954 made to compound 
her claim with them and receive Rs. 500 
in full quit of the entire decree debt of 
Rs. 2,000 and also reconvey the 1/12 
share purchased in Court auction Ħin 
favour of the defendant's father. There- 
after, the ,defendant's father, on 20th 
March, 1955 under the original of Exhi- 
bit A-3 has cancelled the will under the 
original of Exhibit A-2. On his death, - 
the defendant and his brothers and their 
mother divided all the family. proper- 
ties on 2nd July, 1958 under the original 
of Exhibit A-4 and this conduct of theirs. 
really: proves the real character of the 
properties as joint family properties. 
On 5th November, 1964 the defendant 
has sold an extent of 49. cents out of 1 

acre 28 cents comprised in S. No. 206/2 
in favour of one Meda Krishna Chettiar. 

In the above circumstances, the plaintiff 
is entitled to maintenance under section 
18 of Act LXXVIII of 1956, as he had 


.suit claim. 


I1] 


abandoned her without reasonable cause 
and neglected hér. He was also afflicted 
with leprosy. Hence the suit for main- 
tenance at the rates mentioned above. 
The plaintiff claimed that her suit is 
not barred because of the proceedings 
in the previous suit which ended in 1954. 
The arrears of maintenance have been 
claimed from 21st December, 1956 when 
Act LX XVIII of 1956 came into force. 


2. The defendant filed a written state- 
ment contending as follows: He admits 
that the plaintiff was married to him 
and that there were misunderstandings. 
But, he denies that he or.anybody in his 
family wanted to get rid of the plaintiff 
or that they ill-treated her or drove her 
out of the house.. As the defendant was 
afflicted with leprosy, the plaintiff did 
not want to live with him and she 
resorted to questionable ways of living, 
which the defendant's family resented. 
Due to a mediation effected at the 
instance of the relations, the plaintiff 
entered into full satisfaction of the decree 
in O.S. No. 15 of 1943 under the original 
of Exhibit B-2 dated 6th. August, 1954 
after receiving a sum of Rs. 500 having 
regard to the circumstances, and she 
agreed not to claim any future main- 
tenance from the defendant and thus 
she is estopped from making the present 
Now, in order to grab the 
property which fell to the defendant's 
share in the partition after his father's 
death, the plaintiff has filed this suit at 


.the instance of the defendant's enemies. 


: memo? is not maintainable. 


The suit properties are worth Rs. 10,000 
the net annual income therefrom being 
not more than Rs. 500 or Rs. 600 out of 
which he has to spend for his treatment. 
Because of the lump sum payment in 
full quit of her past and future claim of 
maintenance, her right has become 
extinguished. In view of the said full 
satisfaction: of the decree in O.S. No. 15 
of 1943, sections 18 and 25 of the Hindu 
Adoptions and Maintenance Act, 1956 
are not applicable. The suit without 
seeking to set aside the full satisfaction 
The suit 
is also barred by limitation. "There is 
no cause of action for the suit and it 
should be dismissed. In any event, the 
maintenance claimed.is excessive. 
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3. On the above pleadings the follow- 


ing issues were framed by the. trial 
Court: 


l. Whether the plaintiff was defrauded 
and compelled by fraud and misrepre- 
sentation, to .enter satisfaction of the 
decree in O.S. No. 15 of 1943? 


.2. Whether the plaintiff is estopped 
from claiming future maintenance? 


3. Whether the plaintiff's claim, even 


' if true, is barred by limitation? 


4. In any event, whether, the amount 
claimed is far too excessive? B 


5. What is the value and income from 
the suit properties ? ' l 
-6, Whether the plaintiff is entitled to 
any, if so, what maintenance? : 


7. Whether the plaintiff is entitled to 
any chàrge and if so on what proper- 
ties? uii 


8. To what relief, if any, is the plain- 
tiff entitled ? 


/ á . - 
The plaintiff marked Exhibits A-1 to 
A-6 and examined herself as P.W. 1, 
her brother as P.W. 2, and two other wit- 


‘nesses. The defendant- marked Exhibits 


B-1 to B-5 and examined himself as D.W. 
1 and six other wicnesses. The learned 
Subordinate Judge found that the plain- 
tiff had failed to prove that the full 
satisfaction memo. in O.S. No.’ 15 of 
1943 under Exhibit B-2 was vitiated by 
fraud, misreprésentation or coercion, 
that the plaintiff did not have any sub- 


‘sisting right to claim future maintenance, 


that. she was estopped from making 
such claim and that the said claim is 
barred by limitation under Article .59 
of the Limitation Act. The Court also 
held that even if the plaintiff be entitled 
to any past maintenance, her claim for 
any period beyond three years prior to 
suit was barred by limitation. On 
Issues -4 and 5, it was found that the 
defendant gets Rs. 3,000 from his lands 
in Peddur village and Bheemkulam 
village and that therefore the amount 
claimed by the plaintiff is excessive. 
Thus, the plaintiff was held not entitled 


+o any maintenance and even if she is 


so entitled, she was entitled only at 


$ 
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Rs. 100 per mensem. On Issue 7, it 
was held that if at all the plaintiff was 
entitled to any charge, she was entitled 
to such a charge over the plaint schedule 
propertiesless 1.95 acres sold to strangers. 
‘The suit was therefore dismissed with 
costs. Aggrieved by this dismissal, the 
plaintiff has filed the present appeal. 


4. -Mr. R. S. Venkatachar learned 
counsel appearing for the appellant, 
would contend that the appellant’s 
claim for maintenance against the res- 
pondent is a statutory right of main- 
tenance arising under the Hindu Adoptions 
and Maintenance Act (LXXVIII of 1956) 
that the appellant is not estopped from 
making her claim on the basis of the 
said Act, that the trial Court has failed 
to see the overriding effect of section 4 
of the said Act and that the maintenance 
right under section 18 read with sections 
26 and 27 of the Act cannot be defeated 
by reason of Exhibit B-2 or Exhibit B-3 
dated 6th August, 1954, which docu- 
ments were prior to the commencement 
of this Act. He would attack the find- 
ing of the lower Court that the appellant 
has no subsisting right to claim main- 
tenance by reason of Exhibits B-2 and 
B-3, on the ground the said finding is 
erroneous by virtue of the Hindu Adop- 
tions and Maintenance Act. Accord- 
ing to the appellant, Exhibits B-2 and 
B-* have been executed by her, being 
a victim of circumstances, coercion and 
fraud and compelling events, and the 
said documents have not been executed 
by her of her own free will and volition. 
At any rate, according to the learned 
counsel for the appellant, the appel- 
lant cannot be precluded from claiming 
maintenance for subsequent periods, due 
to change of circumstances, under the 
said Act. He would attack Exhibit 
B-2, urging that the said document is 
opposed to public policy, offending the 
provisions of section 23 of the Indian 
Contract Act. 


5. There cannot be any dispute, and 
indeed there is none, that the plaintiff 
is the legally wedded wife of the defen- 
dant and their relationship as husband 
and wife still subsists, their marriage 
having taken place in or about 193]. 
It is the case of the plaintiff that there 
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arose some misunderstanding im thee 
year 1948 and on acceunt of ’that, her 
husband, the defendant, he father- 
in-law and other members of their family 
obviously imputed infidelity and ulti- 
mately abandoned her, whilst it 15 
the case of the defendant that it was 
the plaintiff who left the house of her 
own accord due to the fact that the 
defendant is inflicted with leprosy, and 
that she resorted to questionable ways 
of living, which was resented by the 
defendant’s family. The fact that the 
defendant is suffering from leprosy is 
mentioned by the plaintiff also in her 
plaint. The plaintiff admittedly insti- 
tuted the suit in O.S. No. 15 of 1943 
on the file of the Court of the District 
Munsif, Tirupattur, for maintenance, 
which was decreed on 4th March, 1944, 
awarding a sum of Rs. 10 per mensem 
for maintenance, Rs. 2 per mensem for 
residence and Rs. 20 per annum for 
clothing, and a sum of Rs. 437-3-6 
towards arrears of maintenance. The 
plaintiff claimed a charge over the 
family properties; but that, claim was 
resisted by the defendant, his father and 
brothers. The father of the defendant 
set up a plea that the properties were 
his self-acquisitions. The charge claimed 
by the plaintiff was refused. On appeal, 
in A.S. No. 44 of 1946 (Exhibit A-11), 
the matter was remanded and at the 
re-hearing, a charge was granted over 
a 1/12 share of the first defendaut, her 
husband, in S. No. 409/1 extending to 


‘2 acres 3 cents in S.No. 408 extending | 


acre 83 cents and S. No. 407 extending 
to l acre 48 cents, subject to a prior 
mortgage in favour of a Co-operative 
Society. This was under Exhibit A-13 
dated 29th November, 1945 and is evi- 
denced by Exhibit A-12 also. That 
decree was put in execution in E.P. No. 
6 of 1952 for realising a total sum of 
Rs. 1,936-11-I0, and a 1/12 share of the 
property coming to 441 cents was sold 
in execution for Rs. 401 to P.W. 2, the 
brother of the plaintiff. Part satisfac- 
tion to this extent was recorded, leaving 
a balance of Rs. 1,500 still due under 
the decree.. Exhibit A-l is the gopy of 
the sale certificate issued by the Court 
on 20th October, 1952 for the sale of 
the charged property. On 27th June, 
1953, the defendant’s father, who was the 


iI). 


ececond defendant in O.S. No. 15 of 1953, 
bequeathed his eproperties under the 
foot of aè will in favour of one of his 


sons-in-law, :iz, R. K. Gopalakrishna 


Gounder, examined in this case as D.W. 
3. So, according to the plaintiff, the 
surrounding circumstances became so 
precarious that ‘she, being a helpless 
lady, felt that she could not recover 
the past maintenance of Rs. 1,500 and 
the future maintenance from the de- 
fendant as the 1/12 share belonging to 
her husband was already sold to her 
‘brother. In these circumstances, 
according to her, she was compelled by 
force of circumstances, to enter into a 
compromise with the other side. . The 
pleading in para. 5 of the plaint, on this 
aspect, reads thus: 


"The plaintiff, being helpless to get 
ever this deadlock, and irrevocably 
subdued and defeated, was compelled 
by force of circumstances on the 
context to compound her claim 
with the other side. So, she was 
made to receive a mere Rs. 500 in 
full quit of the entire decree debt of 
Rs. 2,000 and also as part of the 
same bargain, reconvey back the 
1/12th purchased as stated above, in 


Court-auction to Ramaswami, the 
father of the defendant. This 


was on 6th August, 1954. The defen- 
dant and. his collaborators had thus 
successfully defrauded plaintiff and 
liquidated plaintiff’s rights for nothing 
and the plaintiff was compelled by 
fraud and misrepresentation to enter 
up satisfaction of the decree in O.S. 
No. 15 of 1943.” 


5-A. The defendant would state in 
his written statement that at the inter- 
vention of some panchayatdars a deci- 
sion was arrived at and as per the said 
decision and after getting the advice of 
the close kith and kins, the plaintiff 
entered full satisfaction of the 
decree, agreeing not to claim future 
maintenance against the defendant and 
that the said memo. of satisfaction, was 
filed by the plaintiff in the abovesaid 
suit and, therefore the plaintiff is now 
estopped and prevented from putting 
forward the present claim for further 
maintenance in the suit. Further, 
the defendant would submit that the 
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plaintiff having received a lump sum 
payment in full quit of her claim towards 
past and future maintenance and given 
an undertaking that she would not 
demand any further maintenance, her 
right to such maintenance has become 
extinguished and the said right is no 
longer alive for the purpose of sustaining 
the suit. 


6. The document, Exhibit B-2, on the 
construction of which the main issue 
centres round, is the “full satisfaction 
memo." filed on the side of the plaintiff 
in O.S. No. 15 of 1943. We have to 
examine whether the agreement fixing 
maintenance for the whole of her life 
with the specific understanding not to 
ask for increased maintenance will be 
a bar for the plaintiff from claiming 
increased maintenance in view of chan- 
ged circumstances. On this aspect, 
there are Judicial pronouncements, mak- 
ing a fine distinction between the agree- 
ment fixmg the amount of maintenance 
and an agreement relinquishing the 
right of maintenance itself. 


‘7. Exhibit B-2 reads that as per the 


decision of the panchayatdars, the plain- 
tiff in O.S. No. 15 of 1943 (plaintiff 
herein) had received a sum of Rs. 500 
from the first defendant (defendant 
herein also) in full quit of past and future 
maintenance as per the decree and as: 
the plaintiff agreed that she would not 
lay any more claim for maintenance and 
as such the entire decree amount has 
been satisfied, the Court was requested 
to record the full satisfaction memo. 
This memo. contains the left thumb 
impression of Muniammal, the plaintiff 
and the signature of her pleader Mr. 
Srinivasa Rao. Thereupon, the Court 
recorded the said full satisfaction memo. 


8. It may be recalled that at the time 
when this lump sum of Rs. 500 was paid 
towards the past and future mainte- 
nance of the plaintiff, the plaintiff 
would have been aged about 30 years. 
It is not disputed that this full satisfac- 
tion memo. was given in full quit of the 
entire decree debt of Rs. 2,000 (when 
the decree was put in execution in R.E.P- 
No. 6 of 1952 the total arrears wert 
Rs. 1,936-11-10) and also as part of 
the same she had to reconvey back the 
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1/12th share of the limited interest of 
the first defendant purchased by her in 
Court-auction in favour of the father of 
the first defendant. The plaintiff would, 
therefore, contend that the first defen- 
dant and his collaborators had carefully 
defrauded her and liquidated her right 
for a mere pittance of Rs. 500 and thus 
she was compelled by fraud and mis- 
representation to enter into the full 
satisfaction of the decree in O.S. No. 15 
of 1943 and that the circumstances under 
which this full satisfaction memo. has 
been entered into would lend support 
to her present case. ; 


9. Before going into the question whe- 
ther she was compelled by fraud and 
misrepresentation to enter into this full 
satisfaction memo. Exhibit B-2, we will 
examiné the legal position as to whe- 
ther this memo. of satisfaction is a legal 
bar to the plaintiff for asking an increa- 
sed or enhanced maintenance in view 
of the present change of circumstances. 
Section 18 of the Hindu Adoptions and 
Maintenance Act, 1956 (hereinafter 
referred to as the Act) reads that *'subject 
to the provisions of this section, a Hindu 
wife, whether married before or. after 
the commencement of this Act, shall be 
entitled to be maintained by her hus- 
band during her lifetime". Sub-section 
(2) of section 18 enumerates the cir- 
cumstances under which a Hindu wife 
shall be entitled to live separately from 
her husband without forfeiting her claim 
to maintenance, one of such circum- 
stances being that the -husband is 
suffering from a virulent form of leprosy. 
The object of this section is based on the 
obligation to maintain the wife which 
is personal in character and arises from 
the very existenee of the relation between 
the parties. Section.23 gives discretion 
to the Court to determine the quantum 
of maintenance to be awarded having 
regard to the considerations set out in 
sub-section (2) or sub-section (3).of 
section 23 as the case may be, so far as 
they are applicable. Section 25 of the 
Act, which is material for the conside- 
ration of this case, reads thus: 


"Ihe. amount of maintenance, whe- 
ther fixed by a decree of Court or 
by agreement, ‘either before or after 
the commencement of this Act, may 


‘bar to a claim for increased maintenance 
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be altered subsequently if there is a$ 
material change in the circumstances 
justifying such alteration." * 


A plain reading of the section: woul 
leave no doubt that a: decree or agree- 
ment fixing maintenance will not bar aj 
wife from claiming increased mainte- 
nance if the circumstances justify such; 
alteration. This section confers ample, 
powers on the Court to alter either by. 
varying or modifying any order 

the amount of maintenance made by 2 
decree of the Court or by agreement 
subsequently if there is a material change 
in the circumstances  justifying suc 
alteration. It would seem that the cir 
cumstances justifying alteration would. 
principally be change in the pecuniary 
circumstances of the parties. By now 
it is, well-settled ‘that a decree or agree- 
ment fixing maintenance in favour of a 
wife or widow or other claimant is n 










under this section .if the circumstances; 
justify such alteration and it is immate 
rial whether the decree or agreement 
was before or after this Act, notwith- 
standing the fact that the claimant had 


- agreed not to claim higher maintenance 


even in changed circumstances. I 

other words, the right conferred under 
this section _ supersedes any contract 
to the contrary. But there are also 
judicial pronouncements to the effect 
that where a maintenance holder under 
an agreement has completely relinquished 
her right of maintenance prior to the 
coming into force of the Act, she cannot 
claim any enhanced amount under 
section 25 on the ground that there are 
material “changes in the circumstances. 
No doubt, the right of ‘maintenance is a 
personal right and it is an incident of 
the status of matrimony and a Hindu 
is under a legal obligation to maintain 
his wife. The obligation to maintai 

the wife is personal in character and 
arises from the very foundation of the| 
existence of the relationship betwee 

the parties. The party who stands 
benefited by this Act can keep that right 
and enforce the same or throw it away. 
If the right is given up or relfhquished 
completely in consideration of a lum 

sum or consolidated payment, the main- 
tenance holder cannot agitate her claim 
over again unless the contract of relin- 


AI) 


®uishment is attacked as vitiated by 
undue influence 8r fraud. „But if the 


right to maintenance is given up. in re- | 


ceipt of a consolidated amount under an 
agreement with a stipulation not to ask 
for more, but without relinquishing her 
subsisting right, the position’ will 
iidifferent and, therefore, in such con- 
tingencies we have tosee whether after 
this Act coming into force the wife or 
the widow can claim enhanced or in- 
creased maintenance in view of the 
changed circumstances justifying her 
claim. l 
10. Now coming to the contention of 
the learned counsel that Exhibit B-2 is 
opposed to public policy offending the 
rovisions of section 23 of the Indian 
‘Contract Act, it may be noted that in 
Muhammad Muin-ud-din v. Jamal Fatima’, 
it has been pointed out that an ante- 
nuptial agreement entered into between 
the prospective wife on the one side and 
the prospective husband and his father 
on the other (the parties being Muham- 
madens) with the object of securing the 
‘wife against ill-treatment and of ensuring 
her a suitable amount of maintenance in 
ase such treatment was meted out to 
her, was not void as being against pub- 
lic policy. This agreement in question, 
namely, Exhibit B-2 is only an under- 
taking given by the plaintiff not to ask 
for any maintenance in future in consi- 
deration of a lump sum of Rs. 500 paid 
to her towards her past and future 
maintenance. After going through the 
recitals of the document, we are of the 


view that it cannot attract section 23 of , 


the Indian Contract Act since it cannot 
be said to be against pubic policy. 
‘Therefore, we reject the contention of 
the learned counsel that this agree- 
‘ment is opposed to public policy. 

11. Then we come to the question 
whether the plaintiff can now lay a 
claim for enhanced maintenance after 
her having relinquished her right by 
Exhibit B-2 dated 6th August, 1954 and 
-whether the said document, would be 
a bar to her present claim. There is, 
indeed, a plethora of authorities upon 
this aspect of which we think it would 
ibe sufficient to refer to the following lead- 





1, (1921) L.L.R. 43 All. 650: A.LR. 1921 All. 
152, 
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ing pronouncements. A Division Bench 
of this Court in a decision reported in 
Subramaniam Pattar v. Vembammat*, exa- 
mined the question whether an agree- 
ment with reference to the payment of 
maintenance operates as a release of 
the right of the party entitled to main- 
tenance to have the amount raised and 
held that where maintenance is awarded 
under a particular instrument and there 
were no words of release of the right to 
claim increased maintenance under: a 
change of circumstances, there was no 
release of such a right at all, and that 
the mere fact that the maintenance is 
expressed to be paid for life does not 
show such a release: Subba Rao, CJ. 
(as he then was), speaking for the Bench 
of Andhra Pradesh in a case (S. Kamesh- 
waramma v. Subramanyam?,) has observed 
thus: 


“The Act both amended and codified 
the law relating to maintenance 
among Hindus. The word “agree- 
ment” is admittedly comprehensive 
enough to take in an agreement of 
-either description. The Legislature 
does not expressly or by necessary 
implication exclude any category of 
agreements fixing maintenance, from 
the operation of the section. Jf there 
was a valid reason for binding the parties 
to the terms agreed upon between them, there 
would also be equal justification for protecting 
the widow from being bound by an unjust 
agreement precluding her from claiming- 
enhanced maintenance in changed 
circumstances. (Italics by us). 
We do not, therefore, see any justifi- 
- cation not to give the widest meaning 
to the word ‘‘agreement” which it 
can bear. We hold that, notwith- 
standing the agreement by the widow 
not to claim higher rate of maintenance 
in the changed circumstances, she 
would be entitled to enhanced main- 
tenance under the provisions of' the 
Act, if there was a material change 
in the circumstances". 
In another case reported in C. Ambay- 
amma v. C. Ganapathi?, Jaganmohan 
REL nnpamuMR M C | 
1, (1904) [4 M.L.J. 339. 
9. (1959) 1 An. W.R. 12: -A.LR. 1959 A.P. 


269. 
3. (1969) 1 An. W.R. 41: ALR. 


213. 
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Reddy, CJ. (as he then was), speak- 
ing for'the Bench has referred to other 
various cases on this aspect including 
S. Kameshwaramma v. Subramanyam? 
and held that a decree or agreement 
fixing maintenance will not bar a widow 
from- claiming increased maintenance 
if the circumstances justify such. altera- 
tion in view of the plain provisions of 
section 25 of the Act and it is immaterial 
` whether the decree or agreement was 
before or after the Act. Then having 
regard to the facts of the case, the Divi- 
sion Bench held in that case that even 
where the widow had agreed under 
the terms of a compromise decree 
passed in 1927, not to ask for increased 
maintenance she was held entitled to 
ask for the increase under section 25 of 
the Act. 


12. In Seshi Ammal v. Thaiyu Ammal? 
there arose a question for determination 
of the issue whether a Hindu wife who 
had agreed to receive maintenance at a 
particular rate, binding herself not to 
claim a higher rate even if the circum- 
stances were to change, could maintain 
a suit for increase of maintenance under 
section 25 of the Act. The facts in that 
case were that the respondent was the 
widow of one Rama Ayyar and she sued 
her husband for maintenance in O.S 
No. 329 of 1924 on the file of the District 
Munsif, Tiruvarur on the ground that 
he took a second wife and later adopted 
a son. ‘There was a compromise of that 
suit, by which the defendants therein 
agreed to pay her a sum of Rs. 85 per 


year. It was also stipulated in the said : 


agreement that the respondent had no 
right to ask for anything more. A decree 
was passed in terms of the compromise, 
which charged certain properties for 


the due performance of the maintenance. , 


After the passing of the Hindu 
Adoptions and Maintenance Act, 1956, 
the respondent’ came forward with a 
claim that the maintenance awarded in 
that suit was insufficient to meet her 
needs, having regard to the changed 
circumstances and that she should be 
paid something more. On a contest 





1. (1959) 1 An-W.R. I2: A.LR. 1959 A.P. 
269. 
2. (1963) 2 M.L.J. 403: I.L.R. (1964) 1 Mad. 
107: 76 L.W. 571: A.L.R. 1964. Mad, 217. 
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being raised by the second wife and: the® 
adopted son of the repondent's, deceased. 
husband, the respondent lost jn claim. 
in the trial Court as well as in the first 
appellate Court. But- on a further 
appeal to this Court, that decree dis- 
missing the suit has been set aside by 
Ananthanarayanan, J. (as he then was), 
and the case was remanded for fixing 
proper maintenance. This appeal came 
as Letters Patent Appeal A Division. 
Bench consisting of S. Ramachandra. 
Ayyar, CJ. and Venkataraman, J. held 
that "notwithstanding the existence of a. 
‘compromise decree under which a Hindu 
wife agreed to receive a fixed mainten- 
ance without the right to ask for more, 
the terms of section 25 ofthe Act are very- 
clear and would supersede any contract 
disabling the wife from asking for more.. 
If there was a material change in the 
circumstances, the Hindu wife has the 
right to ask for enhancement of the amount 
of maintenance". They also further 
held: 


"The terms of the section are very: 
clear; the right given thereunder 
would supersede any contract dis- 
abling the wife from asking for more.. 
After all the true principle is that a 
person liable to maintain must do so: 
and it will be indeed inequitable for- 
that obligation to be whittled down 
by technical rules like res judicata: 
and binding nature of a contract. The 
statute has therefore provided for the 
agreed maintenance to be enhanced’ 
if need be in conformity with the- 
changed circumstances in the case.” - 


In Rangamma v. V.  Venkatarcjulu*- 
Kailasam, J. (as he then was), referring: 
to Seshi Ammal v. Thaiyu Ammal? -- held 
that a suit for enhanced maintenance 
due to change of circumstances is main-- 
tainable in spite of. a family settlement 
between the parties stipulating fixed: 
amount for maintenance. Now it is: 
made clear that the claimant would be 
entitled to increased maintenance if 
there is a material change in the cir-. 
cumstances notwithstanding the fact 
that the claimant had agreed not 





l. LL.R. (1965) 1 Mad. 320: 79 L.W, 87+ 
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((o claim higher maintenance even in 
changed circumstances, and the fact 
that a fxd amount of maintenance was 
stipulated by a compromise decree 
makes no difference. 


13. Lastly, our attention was drawn 
to a judgment reported in Kondamma v. 
Seethamma*, wherein a Full Bench of 
Andhra Pradesh High Court, after 
elaborately discussing the scope of section 
95 of the Hindu Adoptions and Main- 
tenance Act, 1956, has observed as 


follows: 


“We do not think the introductory 
words of section 25 can be so extended 
Jas to take within their fold even the 
cases where right to maintenance had 
come to an end and was not subsisting 
on the date of the Act. We- have 
noticed that the distinction between 
an agreement fixing the amount of 


maintenance and an agreement extin- . 


guishing the right itself is plain and 
unmistakable. It is obvious that 
section 25 will apply only to cases 
where right to maintenance is sub- 
sisting on the day ofthe Act. If the 
right had ceased or extinguished 
section 25 has no application.” 


After going ‘very carefully through this 
judgment, we find that the Full Bench 
had made a distinction by that ruling 
between an agreement fixing the amount 
of maintenance and an agreement relin- 
quishing the right of maintenance itself. 
They have made reference to the deci- 
sion reported in Muthyalamma v. Chinna 
Appanna®, wherein a single Judge of 
the Andhra Pradesh High Court held: | 


“Where, however, a person entitled 
to be maintained compromises and 
accepts a definite sum in lieu of her 
right to be maintained from the jomt 
family property and relinquishes her 
right, I have no doubt that section, 
25: will not apply to such a case". 


But in that case there were no allegations 
that the settlement entered into by the 


plaintiff was unfair or unjust and there ' 


was a concurrent finding that the plain- 





le (1973) 2 An. W.R. 317:(1973) 2 A.P.LJ. 
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tiff had relinquished her right of main- 
tenance under the settlement in question. 
This view has been subsequently over- 
ruled by a Division Bench of the Andhra 
Pradesh High Court in Seetharamaiah v. 
Padmavathi t, wherein it was held that the 
agreement contemplated in section 25. 
includes also an agreement where the 
claim for maintenance was permanently 
settled by paying a lump sum- amount. 
(See’ para 5 in Kondamma v. Seethamma?).. 
Because of this controversy the case in 
Kondamma v. Seethamma*, | was: referred 
to the Full Bench and the Full Bench 
after going into the question made the 
observations -which we have already 
extracted. The Full Bench, agreeing 
with the view taken by the single Judge 
in Muthyalamma v. Chinna Appanna’s case? 
pointed out that the observation of the 
single Judge in that case was made 
having regard to the facts of that case 
that there was an agreement relinquish- 
ing the right of maintenance itself where- 
as in the other appeal which came up for 
consideration before a Division Bench, 

the Division Bench overruled that deci- ` 
sion stating that there was really no 
question of relinquishment of right to. 
maintenance and finally the Full Bench 
made, a distinction between the agree- 
ment fixing the amount of maintenance 
and an agreement relinquishing the 
right of maintenance itself and held 
that where a maintenance holder under 
an agreement has relinquished her right 
of maintenance prior to the coming into. 
force of the Act, she cannot claim any 
enhanced amount under section 25 on 
the ground that the income from the 
family has increased and that section 25 


applies only to cases where right to main- 


tenance is subsisting on the dáv of the 
Act. This-crucial point whether section 
25 of the Act would apply to a case in 
which a consolidated payment has been 
made and the widow’s claim settled, 
coupled with a relinquishment by her 
of all her claims for maintenance by 
reason of such a settlement was consi- 
dered by Ramamurthi, J., in C. M.A. 
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No. 252 of 1970 (Madras) of this Court 
and the learned Judge made the follow- 
ing observations: 


“My attention was drawn to the 
statement of law in Raghavachari's 
Hindu Law (VI Edition) at pages 
248 and 1203 supporting the conten- 
tion that if there has been a consoli- 
dated payment in full.settlement of 
the claim for maintenance, the 
widow would not be entitled to claim 
enhancement . of maintenance ` by 
reason of a material change in thé 
circumstances. I examined the cases 
referred to by the learned author and 
I find that those decisions cannot 
be regarded as authorities for such a 
position that the final settlement of 
the claim for maintenance by pay- 
ment of a consolidated sum would 
be a.total bar to the claim of the 


It must also be borne in mind that so 
Jong as there is a recurring and con- 
tinuous liability to pay in kind or in 
.cash, the liability is a liability to pay 
maintenance and the fact that a fixed 
recurring payment has been fixed does 
not alter the character of the liability 
which is essentially a liability to pay 
maintenance. ” 


“The learned Judge in that case has also 
made the distinction between the. two 
agreements, namely, an agreement fixing 
a consolidated payment and an agree- 
ment of the relinquishment of right to 
‘maintenance and receipt of such consoli- 
dated amount. Section 25 of the Act 
enacts a beneficial social legislation and, 
therefore, there cannot be any dispute 
that it must be given a liberal and bene- 
volent ‘construction. The object of 
introduction of this section is to protect 
‘helpless widows and others entitled to 
maintenance against the abuse of their 
position in the family, and the provisions 
of this section are aimed at preventing 
starvation and vagrancy. 


14. Now coming tothe facts of the 
case in question we have already indi- 


cated that the total amount of Rs. 500. 


given to the plaintiff in full quit of her 
past and future maintenance as per the 
decree of the Court was much less than 
the amount payable to the plaintiff as 
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per the decree of the Court as on the date 
when Exhibit B-2 mepo. was filed. A 
plain reading of Exhibit B-2 makes it 
clear that the intention of the parties was 
to fix a consolidated payment without the 
right of the plaintiff to dsk for more. But 
it is seen from the.said document that she 
has not expressly relinquished her right 
to maintenance. In other words, the 
pith and substance of Exhibit B-2 is that 
the plaintiff had given up only her pri- 
vilege to claim maintenance in lieu of 
a receipt of a pittance of Rs. 500 while 
she was actually entitled to a sum of 
Rs. 2,000 as on the date towards her 
maintenance ‘besides her right of claim 
for future maintenance on tbe basis of 
the decree given in O.S.No.15 of 1943. 
A lump sum or a consolidated payment 
in the actuarial sense is a sum fixed by 
an agreement as the estimated amount 
required to maintain the Hindu wife or 
the maintenance holder for life. Such 


-an estimate being the result of a discus- 


sion inter pares may err on a right 
side or on a wrong side. 'The primary 
intendment of such an agreement is to 
bar the maintenance-holder from asking 
any more maintenance in future. There- 
fore, section 25 of the Act has been enacted 
only to help the maintenance-holders so 
that they may not be deprived of their 
right to ask for increased maintenance 
when there isa material change in the 
circumstances on the ground that the 
amount of maintenance has already been 
fixed either by a decree of Court or by 
an agreement. This section is only a 
complement to section 18 of the Act 
which gives a statutory right to a Hindu 
wife to claim maintenance. As we have 
indicated more than once, the words, in 
Exhibit B-2 cannot be understood. as 
an emphatic release or relinquishment of 
the plaintiff's claim to maintenance but 
it is only an agreement evidencing tempo- 
rary satisfaction of her right of main- 
tenance or temporary discharge of the 
obligation of her husband to pay any more 
maintenance to her. The surrounding 
circumstances appearing in this case, 


namely, the past history of the helpless 


and pitiable .plaintiff and the hardship 
that she has suffered by going to the 
Court for her maintenance and the per- 
sistent conduct of her ‘husband in not 
complying with. the decree awarding 


\ 
] 
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®maintenance to her, would ` certainly 
justify the case of the plaintiff that she 
had not felinquished her.right to main- 


tenance but had been forced.to enter in~, 


to the'^satisfactign memo ‘agreeing not 

“to ask for maintenance in future and her 
subsisting right to claim enhanced niain- 
tenance has not ceased. 


15. For the reasons mentioned above 
we are of the view-that the observation 
made by the Full Bench in  Kondamma 
x. Seethammat, that a maintenance holder 
cannot claim any enhanced amount 
under section 25 of the Act when she has 
relinquished her right of maintenance, is 
not applicable to the facts of this case 
since we have come to the conclusion that 
there is no relinquishment in this case.In 


fact, the Full Bench in the discussion of. 


its judgment has made a distinction be- 
tween the agreement fixing the amount 
of maintenance and an agreement relin- 
quishing the right of maintenance. The 
decisions referred to. above, which are 
‘to the effect that a Hindu wife can ask 
for enhanced maintenance despite the 
fact that there was an agreement for a 
fixed maintenance without the right to 
ask for more, would also fortify our con- 
clusion in this case. These apart we 
feel that equity in the present case goes 
only in favour of the plaintiff and we 
have no hesitation in extending. the arms 
of sympathy of this Court to help - the 


plaintiff having regard to the pathetic: 


condition of the plaintiff who has suffer- 
ed untold agony for all these years in 
finding difficulty to maintain herself in 
the present hard days. 


16. The lower Court on issue No. 2 
has found that the woman is estopped 
from claiming future maintenance since 
issue No. 1 was answered against her. 
But in view of our finding that her right 
is still subsisting, we set aside the find-. 
ing of the lower Court, on issue No. 2. 
Coming to issue No. 3 the lower Court 
has concluded that,in any event, the 
plaintiff cannot Jay a claim for main- 
tenance for more than three years prior 
to the, date of suit. This finding in our 
view is well-founded and hence we con- 
firm this finding and hold that the plain- 
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tiff -will.be entitled to the past main- 
tenance only for a period of three years. 
As regatds the quantum of maintenance 
the lower Court on issue No. 6 has found 
that the plaintiff would be at best entitled 
to maintenance at the rate of Rs. 100 per | 
month. Of course there is no cross-ap- 
peal as against this finding; But after 
hearing both parties and having regard 
to the status of the parties and the proba- 
ble income that the defendant is expected 
to derive from the landed properties, we 
feel that it would be just and proper to 
fix the quantum of maintenance at Rs. 
75 per month instead of Rs.100 per month. 
Hence we modify the finding of the lower 
Court on issue No. 6 to the extent that 
the quantum of maintenance shall be 
fixed at Rs. 75 per mensem. As regards 
the plaintiff's claim to have a charge over 
the suit properties, the finding of the lower 
Court on issue No. 7 is confirmed. 


17. In the result, we-hold that the right 
of the plaintiff to ask for enhanced main- 
tenance is still subsisting and she is en- 
titled to get maintenance at the rate of 
Rs. 75 per month and also a right to 
claim past maintenancé for a period of . 
three years prior to the filing of - the 
suit. Further she will be entitled to a 
charge over the suit properties less the 
land of 1.95 acres sold to strangers, prior 
to the suit. Accordingly; we allow this 
appeal with costs.. The respondent will 
pay the Court-fee due to the Government. 


S.J. Appeal allowed. 
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CATURE AT MADRAS. 
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PRESENT :—P. Govindan Nair, 
A. Varadarajan, J. 


| R. M. Sundaram 


CJ. and 


Appellant* 
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The Board of Revenue,represented by 
the Commissioner of Land Revenue 
and Transport, Chepauk, Madras-5 


and others. Respondents. 
and 

R. M. Sundaram Appellant. 
p. 


The Commissioner of Land Revenue 
and Transport, Soard of Revenue, 
` Ghepauk, Madras and others. 

Respondents. 


Tamil Nadu Cinemas (Regulation) Rules 
(1957), Rule 79-A—Scope and Interpretation 
—Semi-permanent theatre—Establishment of — 
. No objection certificate issued subject to condi- 
tion that the theatre should be sound proof— 
Whether semi-permanent theatre can be sound 
proof —Held in the affirmative—S applying for 
ano-objection certificate for the construction of 
a semi-permanent theatre—Collector issuing 
a no-objection certificate on condition that 
the -theatre was made sound proof—Ob- 
jections raised that a semi-permanent theatre 
could not be made sound proof and that it would 
cause nuisance. 


Held : Rule 79-A (4) (d) of the Tamil 
Nadu Cinemas (Regulation) Rules in- 
sists only on a minimum requirement 
for a semi-permanent theatre. The rule 
cannot be interpreted to mean that the 
theatre could not be made more comfor- 
table or that it could not be more sub- 
stantial or more ornamental or sound 
proof or that if he was willing to take the 
risk of losing money, could not be con- 
structed as required for a permanent 
theatre. If the minimum requirement 
ofthe rule is exceeded it would not 
amount to a violation of the Rules. So as 
a matter of interpretation ofthe rules it 
would be possible under the existing rules 
to establish a sound proof semi-permanent 
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theatre, which could be in existence 
only for five years. ‘Te licence granted 
under rule 79-A would aut8matically 
cease to exist at the end of five years. 
This isthe most important feature. of a 
semi-permanent theatre. [Para. 3.} 


Whether the structure could be sound- 
proof cannot be answered in the abstract.. 
It can be considered only after.the plans. 
and the details of the building are fur- 
nished or even after the building is cons- 
tructed, but before the issue of a licence 
in Form C. It will then be open to the 
parties to raise the question whether the 
theatre proposed to be established or 
constructed could be or is sound proof as. 
required by the no-objection certificate 


issued in Form B. . [Para. 4.] 
Appeals under Clause 15 of the 
Letters Patent against the order of 


Mr. Justice Ramanujam, dated 22nd 
June, 1976 and made in the exercise of 
the Special Original Jurisdiction of the 
High Court in Writ Petition Nos. 4119 
and 4123 of 1974 presented under Article 
226 of the Constitution of India to issue’ 
writs of certiorari calling for the re- 
cords relating to the order in B.P. Rt. 
No. 4945 of 1974 (L) dated 5th October, 
1974 of the Board of Reveue, 1st. respon- 
dent in both the petitions, confirming 
the order of the Collector of Madurai, 
the 2nd respondent in both the petitions 
in R. Dis. 612/M/74, dated 23rd June, 
1974 and (i) quash the same granting No. 
objection Certificate to the 3rd respon- 
dent therein to locate a semi-permanent 
theatre in Survey Number 257/IPI, 11, 
IP2 and 101 in Usilampatti village and 
‘Taluk, Madurai District in W.P. 119 of 
1974 and (ii) quash the orders passed. 
therein in W.P. No. 4123 of 1974. 


P. Chidambaram, for Appellant. 


The Government Pleader 7. Martin, 
K. Alagiriswamt, for Respondents. 


The Judgment of the Court was delivered: 
by 


Govindan Nair, CJ.—This is the final: stage 
of a battle that has been waged b@fore the 
Collector, before the Board of Revenue 
and before a single Judge of this Court. 
The question in these appeals is a very 
simple one and has been posed by thelearn- 
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ed Judge in the judgment under appeal in 
one sentence if the penultimate para- 
graph. "We shall extract that sentence: — 


“But the question as to whether a 
semi-permanent theatre could be con- 
structed with sound proof system in 
the face of the existing rules has not 
been gone into by the Board of Reve- 
nue before the objections of the school 
authorities are really overruled.” 


To understand this question, we shall 
state the necessary facts. The appellant 
before us in these two appeals applied as 
envisaged by rule 35 of the Tamil Nadu 
Cinemas (Regulation) Rules, 1957 for a 
no objection certificate under rule 36 and 
inform No. B. This application was ob- 
jected to bythe respondent in W.A. No. 473 
of 1976 who runs a convent school in the 
vicinity of the place were the semi-perma- 
nent theatre was sought to be established 
by the appellant, and also by a rival ope- 
rator of a theatre, who is the respondent 
in W.A. No. 474 of 1976. The school con- 
tended that the establishment of a semi- 
permanent theátre would disturb the 
working of the school and cause inconve- 
nience not' to say nuisance to the inmates 
' ofthe school, which consisted of nuns and 
the students of the school. The respon- 
dent in W.P. No. 474 of 1976, apparently 
motivated by the possibility of adverse 
effect on his income by the coming into 
existence of yet another theatre also raised 
his objections. All objections were over- 
ruled by the Collector excepting the one 
raised by the school that disturbance and 
inconvenience would be caused to the 
inmates of the school from the sound ema- 
nating from the theatre to be established. 
To prevent this disturbance he imposed a 
condition in the  no-objection certifi- 
cate that the theatre to be constructed 
must be sound proof. Such a condition 
could be imposed and the form of the certi- 
ficate, form B, itself envisages special 
conditions being imposed. No point was 
made before us that there is any invalidity 
in imposing such a condition. Appeals 
were taken by the respondents in these 
two appeals before the Board of Revenue 
and ong of the grounds taken in the ap- 
peal was whether it was possible to es- 
tablish a sound proof semi-permanent 
theatre “in accordance with the existing 
rules", The appeals which contained 
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other grounds as well were dealt with on 
the. merits and were dismissed by the 
Board of Revenue. But the Board of 
Revenue did not specifically express any 
opinion on the ground whether it is 
possible to establish a sound proof semi- 
permanent theatre in accordance with 
the rules. It was in these circumstan- 
ces, that the learned Judge made the 
observation which we extracted earlier 
in this judgment. As a result of that 
lacuna this Court ordered : 


“ The order of the Board of Revenue 
is, therefore, set aside with a direction 
to pass a fresh order on the appeal after 
considering the question whether it is 
possible to adopt the sound proof 
system in a semi-permanent theatre". 


.2. Before us fairly elaborate arguments 


were addressed by the appellant's counsel 
and by counsel for the respondents. It is 
unnecessary to deal with all these argu- 
ments for the appeals have to be disposed 
of on the interpretation to be placed on 
Rule 79-A (4) (d). We shall presently 
deal with this question. But before 
doing so, we must mention that the no- 
objection certificate issued to the appel- 
lant does not by itself entitle him to a 
licence. in form C and without such a 
licence he will have no authority or right 
to establish a semi-permanent theatre. 
Counsel for the appellant is well-founded 
in his submission that the issue of a C 
form licence is an essential requirement 
to enable the appellant to establish a 
theatre. He is also well-founded in his. 
submission that the question whether he 
had complied with the condition imposed 
in the N.O.C. that the theatre. to be es- 
tablished should be sound proof will have 
to be necessarily gone into before the issue 
of the licence and it will be open to the 
appellant to prove to the authorities that 
he has made the theatre sound proof; 
and it would be equally open to the res- 
pondents in these appeals to try and show 
to the authority that the condition had 
not been complied with. We are fur- 
ther inclined to agree with the contention 
of the appellant that. to consider the’ 
question whether the theatre to be es- 
tablished would be sound proof in the 
abstract without there being either a 
plan or the building. itself in existence 
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would be an enquiry in the abstract 
which can only result in a speculations. 


3. The schemes ofthe Act and the 
rules indicate a double procedure. First, 
there should be a preliminary investiga- 
tion as to whether a no-objection certifi- 
cate should be issued. This procedure 
ends with the grant of no-objection certifi- 
cate under form B or a refusal to do so, 
after a consideration ofthe points mention- 
ed in section 5 (1) of the Act, and if and 
when a no objection certificate is issued 
the procedure for the issue of a licence in 
form C would commence on ^an applica- 
tion with plaris and further details of the 
particular structure to be made in ac- 
cordance with the rules applicable for the 
establishment of a semi-permanent theatre 
being presented. At this stage too ob- 
jections can be raised and those objec- 
tions will have to be considered by the 
authorities and the authorities have to 
‘be satisfied that the Act and the rules 
have been complied with before the C 
form licence is issued. On the facts of 
this case, the authorities will necessarily 
have also to be satisfied that the specific 
condition imposed that the theatre should 
be *sound proof" should also be satisfied. 
This stage has not been reached and the 
question cannot possibly arise now. We 
must therefore, confine our attention now 
to the question whether the grant of à no- 
objection certificate to the appellant sub- 
ject to the condition that the semi-per- 
manent theatre should have a sound proof 
system is in order and is in accordance 
with law and more specifically, whether, 
as the learned Judge posed the question 
in the judgment under appeal, a semi- 
permanent theatre could be constructed 
with sound proof system in the face of the 
exising rules". The learned Judge ap- 
parently, had Rule 79-A (4) (a) in mind. 
And no other rule was relied on or re- 
ferred to in the course of the arguments 
‘which would prevent the construction of 
a sound proof semi-permanent theatre. 
We shall now extract that sub-rule. 


* (d) The side walls of the main build- . 


ing shall be dwarf walls 1-05 metres 
high plastered with lime mortar or 
mud over which durable black can- 
vas or tarpaulin curtains shall be pro- 
-vided so as to shut-off light and afford 
shelter from rain." 
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respondent's counsel ® 

contended that the * semi-permanent 
theatre can only have wé4ils 1.05 
metre high and cannot therefore 
be sound proof the appellant’s coun- 
sel contended that what is insisted upon 
by the sub-rule is the minimum require- 
ment of a semi-permanent theatre. He 
highlighted this argument by pointing 
out that the rule has provided that the 
walls have to be plastered with lime mor- 
tar, or mud and urged that this provi- 
sion would not prevent the walls being 
plastered with cement or constructed in 
any other manner more substantial than 
by plastering with mortar and.lime or 
mud. It was pointed out that if the walls 
were cement plastered for instance, it 
could not be said that the rule has been 
violated. If his submission on this as- 
pect is correct, he urged that the provi- 
sion in the clause that the walls are to be 
dwarf walls of 1.05 metres in height is 
also a requirement insisted upon as a 
minimum requirement and that would 
not preclude -the aspirants for a licence 
from making the walls higher. We think 
that the rule insists only on a minimum 
requirement for a semi-permanenttheatre. 
‘The rule cannot be interpreted to mean 
that the theatre cannot be made more 
comfortable or that it cannot be more 
substantial or more ornamental, or sound 
proof or that if he is willing to take the 
risk of losing money, cannot be construc- 
ted as required for a permanent theatre. 
We are unable to agree with the argument, 
of counsel for the respondents that if the! 
minimum requirement of the rule is ex- 
ceeded that would amount to a violation 
of the rules. So as a matter of interpre- 
tation of the rules, we have no hesita- 
tion in holding that it would be possible 
under the existing rules to establish a 
sound proof semi-permanent theatre, 
.which can be in existence only for five 
years. The licence granted under rule 
79-A would automatically cease to exist 
at the end of five years. ‘This is the most 
important feature of a semi-permanent 
theatre. 


4. With great respect we are unable to 
agree with the learned Judge. Naturally, 
the question will depend on the. nature 
of the structure that is constructed. This 
question cannot be answered in the ab- 
stract. We have no doubt that this can 


While the 


hl 


If] 


be considered only at a later stage after 
the plans and thé details of the building 
are furnished or even after the building 
is constructed, but before the.issue of a 
licence. We make it clear that it will be 
open to the parties to raise this question 
as to whether the theatre proposed to be 
established or constructed could be or is 
‘sound proof’ as required by the  no-ob- 
jection certificate. We have already 
held that the rules do not stand in the 
way of a semi-permanent theatre being 
made ‘sound proof.’ 


5. In the light of the above discussion, 
we allow the appeals, set aside the judg- 
ment under appeal and dismiss the writ 
petitions subject to the condition that it 
will be open to the appellant to establish 
before the authorities that the theatre 
that he has constructed or proposes to 
construct is or will be sound proof and 
it will be equally open to the respondents 
in these appeals to try and show that the 


theatre is not ‘sound proof’. The àutho- ' 
rities will have to consider specifically:ánd' 


deal with their contentions and it would 
. certainly be open to the authorities either 
to grant or refuse the C form licence de- 
pending on the question whether the 
theatre is sound proof or not... | 
6. We direct the parties béar their own 
own costs throughout. RT 
S.J. Appeals allowed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 
Present:— P. Govindan Nair, CF. and 
A. Varadarajan, J. © 
Dr. M.R.S. Vas . 
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Petitioner* 
The Commissioner of Land Revenue 
Madras and others .. Respondents. 
Tamil Nadu Cinemas (Regulation) ^ Rules 
(1957), Rule 13—C form licence—Grant of 
challenged —Composite of building: and fixtures 


—Expiry of lease—Lease not governed by Rent 
Control Act—Possession by lessee "held not 


lawful— Rule 13 not satisfied—Licence can . 


celled. 


The thixd respondent was the lessee. of a 
theatre. The lease expired on 30th Sep- 





*W.P. No. 3169 of 1976 and 
W.M.P. Nos. 6952 to 6954 and : 
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tember, 1975 and the lessee continued in 
possession and applied for grant of ‘C 

form licence. The said licence was 
granted by the Collector. The petitioner 
challenged the validity of the grant of ‘C’ 
form licence on the ground that rule 13 of 
the Tamil Nadu Cinemas (Regulation) 
Rules had not been complied with. 


Held: The lease was of à running con- 
cern together with the building in which 
it was being run by the petitioner until 
the date of the lease and not of the mere 
building. Therefore, it would follow 
that the.lease was a composite one and 
that it'was not governed by the provisions 
of.the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960. The-possession. 
of the third ‘respondent after the expiry 
of the lease on 30th September, 1975 was 
not either under any subsisting contract 
of lease of under any lease coming within 
the purview of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. There- 
fore, the .possession of the third respon- 
dent after 30th September, 1975, was not 
lawful possession and consequently he 
had not, satisfied the requirement of 
Rule 13 of the.: Tamil Nadu Cinemas 
(Regulation) - Rules, 1957. and he was 
not entitled to. have the C form licence 
granted by the Collectorfor running the 
cinema: business in the building., . - 

p. : [Para. 8.] 
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S.G.R. 850: A.LR. 1972 S.G. 25926; 
Anand Nivas. (P) Ltd. v. Anandji 
Kalyanji Pedhi, (1964) 4 S.C.R. 892: 
A.I.R. 1965 S.C. 414 ; Uttam Chand. v. 
S.M. Lalwani, A.I.R. 1965 S.C. 716; 
Levermore v. Jobey, (1956) 2 All E.R. 362 ; 
Venkayya v. Thammanna Pada Venkatasubba 
Rao, (1956) An.W.R. -1093: A.LR. 1957 
A.P. 619: Mohan Singh v. The 
Financial Commissioner,(1967) 69 Punj.L.:R.. 
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The Government Pleader, V.K. l Thiru- 
venkatachari, S. Ramalingam, P. Chidam- 
baram and N. Thiagarajan, for Respondents. 
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The Judgment of the Court was delivered 
by 

Varadarajan, 7.—This writ petition is by 
the owner of “Ramakrishna Talkies” situ- 
ate in Tennur High Road, Tiruchirapalli, 
for the issue of a writ of certiorari or any 
other appropriate order or direction call- 
ing for the records relating to the orders 
of the Commissioner of Land Revenue, 
Prohibition and Excise, Board of Revenue, 
Madras, the first respondent herein, and 
quash the same. The writ miscella- 
neous petitions are to bring on record the 
legal representatives of the deceased 3rd 
respondent as respondents 4 to 7 and to 
appoint the 4th respondent as the guar- 
dian ofthe minor respondents 5 to 7 and 
for an injunction restraining the second 
respondent from further renewing the 
licence in the name of the 3rd respondent’s 
legal representatives or any other person 
and to substitute respondents 4 to 7 in the 
place of the 3rd respondent, respectively. 


2. The first respondent’s order B.P. Rt. 
3229/76-L dated 19th July, 1976 was 
passed on the appeal filed by Krishna- 
murthi, the third respondent (now de- 
ceased) the temporary licencee of Rama- 
krishna Talkies against the Collector's 
order refusing renewal of the C form 
licence for the Cinema. "The prior re- 
gular C form licence had been renewed 
upto 31st December, 1974 and it stood 
in the name of Krishnamurthi, the de- 
ceased 3rd.respondent. Further rene- 
wal of the C form licence was pending 
before the Collector.for rectification of 
certain defects and the cinema had been 
running on temporary permits issued 
every month. The writ petitioner had 
constructed the Ramakrishna Talkies 
and in July 1935 the C form Jicence was 
issued in his favour under the Public 
Resorts Act II of 1888, as also the permit 
isued by the Electricity Department 
under the Tamil Nadu Cinemas (Regu- 
lation) Rules. Section 12 (1) of the Cine- 
matograph Act, 1952, provides for the 
licensing authority granting the licence 
under Part III of the Act relating to 
regulation of exhibitions by means. of 
cinematographs, if it is satisfied that the 
rules made under that part had been 
substantially complied with. Section 12 
(3) of the Act provides for an appeal to 
the State Government or to such officer as 
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the State Government may specify in 
this behalf and the Statt Government or 
the officer, as the case may *be, may 
make such order in the case as it or he 
thinks fit. Under rule 13 of the Tamil 
Nadu Cinemas (Regulation) Rules, 1957, 
if the applicant for the licence is the 
owner of the site, building and equip- 
ment, he shall produce to the licensing 
authority the necessary records relating 
to his ownership and possession thereof, 
and if he is not the owner, he shall,to the 
satisfaction of the licensing authority, 
produce documentary evidence to show 
that he is in lawful possession of the site, 
building and equipment. 


3. The writ petitioner was running 
the cinema under the name and style of 
*Ramakrishna Talkies” in his name from 
1935 to 1945 and his brother was running 
the cinema with the licence standing in 
his name thereafter until about 1947. 
There is no dispute between the parties 
about the facts thus far referred to. Subse- 
quently the petitioner and the third 
respondent's father Ramasubramania Iyer 
entered into an agreement of lease dated 
15th October,1947 in respect ofthe Rama- 
krishna Talkies for a period of five years 
from Ist April 1947. The lease deed 
dated 15th October, 1947 has been 
produced before us. But objection was 
taken on behalf of the contesting res- 
pondents about that document being 
looked into by this Court, on the ground 
that it has not formed part of the records 
either before the Collector or before the 
first respondent. Subsequent to 
lease, there was a supplemental agree- 
ment between the petitioner and Rama- 
subramania Iyer for apportioning the 
rent of Rs. 1,200 per month into Rs. 600 
representing the rental for the theatre 
building and Rs. 600 representing the 
hire charges for the furniture, fans bulbs 
fixtures, electrical fittings, stage materials 
and other equipment required for ful- 
fillmg the regulations and requirements 
of District Magistrate's, Electrical. Ins- 
pector’s, Fire Brigade Officers and 
Public Resort Acts licences needed for 
a pucca licensed theatre and also for the 
goodwill of the business as a goillg con- 
cern run under the name and style of 
Ramakrishna Talkies covered by all the 
requisite licences. "Thereafter, there was 
a further lease under the document dated 


~ 
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* 10th July, 1965 by the petitioner in 
favour of-R. Krishhamurthi the third res- 
pondent ferein, and the son of the pre- 
vious lessee, 
cribed in the schedule to the document, 
as a running concern for a sum of Rs.1,500 
per mensem for a period of ten years 
ending with 30th September, 1975. Ac- 
cording to clause 18 of that agreement 
out of the sum of Rupees 1,500, Rs. 600 


represents the rental for the theatre build- . 


ingand Rs.900representsthe hire charges 
for the furniture fans, fittings and alsofor 
the goodwill of the business as arunn- 
ing cinema called “Ramakrishna Talkies” 
fully covered by all the necessary licen- 
ces. The affidavit filed in support of the 
writ petition discloses that at the request 
of Ramasubramania Iyer before the ex- 
piry of the lease on 30th September,1965 
the petitioner had agreed for the transfer 
of the lease to his son Kxishnamurthi, the 
third respondent and had also given the 
necessary consent letter for the transfer of 
the licences and certificates required in 
favour of Krishnamurthi and that after 
theexpiry ofthat lease,the subsequentlease, 
‘agreement, dated 10th July, 1965, refer- 
red to above was entered into. 


4. When the matter of the issue of a 
regular C form licence was pending be- 
fore the Collector, after the expiry of 
the period of the last lease on 30th Sep- 
tember, 1975, the petitioner raised an 
objection for the renewal of the C form 
licence saying that the lease expired on 
30th September, 1975 and that it was of 
a composite nature not falling within the 
purview of the Tamil Nadu Buildings(Lease 
and Rent Control) Act XVIII of 1960, 


and that on the expiry of the lease, the’ 


lessee could not claim to be in Jawful pos- 
session of the property and; therefore, 
the requirement of Rule 13 of the Tamil 
Nadu Cinemas (Regulation) Rules, 1957 
was not satisfied. ‘Therefore, the ques- 
tion for consideration by the Collector, 
the licensing authority, was whether the 
lessee was in lawful possession as required 
by Rule 13 of the Rules and he thought 
that the Jicencee cannot be considered to 


be in lawful possession unless the tenancy 


is either covered by the lease document 
or the tenant continues to be in’ occupa- 
tion as a statutory tenant under the-Tamil 
Nadu Buildings (Lease and Rent Control) 


t 
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Act, 1960. ' The Collector found the 
point against Krishnamurthi observing— 


.** Jt is clear beyond any doubt that the 
lease has been only of a running busi- 
ness as a cinema theatre and not of the 
building as such. Thus, section 30 (iii) 
of the Tamil Nadu Buildings (Lease 
and Rent Control) Act directly ap- 
plies to this case,- where the object of 

_the tenant was to run the business or 
industry and not to use the building 
as accommodation. In fact, the lessee 
took over a running cinema theatre 
and, as admitted by him, only the 
projector was changed. I am unable ` 
to accept the arguments of the lessee 
that the failure to mention the cinema 
projector by itself will take the lease 
outside the purview of section 30 (i) 
of the Act....The theatre was run- 
ning even before the lessee took it 
over and the lease taken by him was of 
the entire business. Just because the 
projector was changed it does not de- 
tract from the nature of a composite 
lease ...... I find no reason to doubt 
the fact that the lease was a composite 
one. It is also not covered under the 
Tamil Nadu Buildings (Lease and 
Rent Control) Act and according to 
its amended section 30 (i). As such, 
the lessee cannot establish lawful pos- 
session after the expiry of the lease as 
required under Rule 13 of the Cinema 
(Regulation) Rules and his applica- 
tion for renewal of the licence is there- 
fore refused." . . 


As already stated,the third respondent 
filed an -appeal before the first respon- 
dent against the Collector's order and it 
was contended before the first respon- 
dent that the lease was not a composite 
one inasmuch as the projector and the 
loud-speakers, amplifiers and other 
cinema equipment had to be provided ‘by 
the lessee himself. The first respondent 
accepted that contention and allowed the 
appeal and directed the Collector to 
issue the C form licence to the third res- 
pondent, observing— l 


“It has been admitted by the respon- 
. dent that he has not provided apart from 
the fire extinguishers and a cinema 
screen, any other machinery or equip- 
ment. ‘These items are not enough to 
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run the cinema. The essential equip- 
ment for running a cinema is the pro- 
jector together with loud-speakers and 
amplifier. It is admitted by the res- 
"pondent that these items have been 
provided by the appellant himself. In 
view of this, I cannot accept the argu- 
ment that the lease is that of the run- 
ning cinema. The .mere mention of 
the word ‘goodwill’ in the lease does not 
make it the lease of a running concern 
kis The counsel for the appellant 
has also cited the judgment of the 
Madras High Court in K. Kufpuswami 
Gounder v. The Board of Revenue! in the 
- case of Ambikai- Talkies, Karur, 
Tiruchirapalli District in which it has 
been held that if the equipment does 
not belong to the lessor the Tamil 
Nadu Buildings (Lease, and Rent Con- 
trol) Act, 1960 will apply....I there- 
- fore hold that the lease is purely that 
of the building and it is not a com- 
' posite lease. As such the provisions of 
` the Tamil Nadu Buildings (Lease and 
Rent Control) Act will be applicable 
in this case and therefore the lessee will 
become entitled to protection under the 
above Act. That being the case, it 
cannot be said that he was in illegal 
possession of the building after 30th 
September, 1975." 


The petitioner had sent a lawyer's notice 
dated 2nd October, 1975 to the Collector, 
as required by section 80, Civil Procedure 
Code, saying that the lease was of the 
building alone and not a composite lease. 
The first respondent had taken that cir- 
cumstance also into consideration,though 
he had felt that it need not act as estoppel 
against the petitioner. i 


5. In the affidavit filed in support of 
the writ petition, the petitioner has stated 
thus in para. 3— 


* Tt is necessary to state that until 
31st October, 1947, my theatre was 
equipped with a projector which in- 
cluded also the sound equipment. At 
the request of the lessee, I had con- 
sented to his replacing the single pro- 
jector and the sound equipment with a 
double projector and sound equip- 
ment. This was the only equipment 
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which he replaced, and all the other j 
furnitures, fittings, nfachinery, equip- 
ment etc., which are requited for 
running the cinema theatre, were all 
part of the lease." 


There is no specific denial, of this allega- 
tion in the counter-affidavit filed in the 
writ petition. Therefore, it has to be 
taken that it is admitted that at the time. 
of the original lease and until 31st Octo- 
ber, 1947, the theatre had been equipped - 
with a single projector and sound equip- 
ment, that at the request of the lessee 
Ramasubramania Iyer, the petitioner 
consented to his replacing the single pro- 
jector and the sound equipment with a. 
double projector and sound equipment 
and that it was the only equipment which. 
the lessee replaced,and all other furniture, 
fittings, machinery, equipment etc., re- 
quired for the running of the cinema 
theatre, were all parts of the lease. It is- 
necessary to state in this connection that 
it was conceded by the learned counsel 
for the petitioner that there is no reference 
to the projector and sound equipment in 
any ofthe leases in. favour of Ramasubra- 
mania lyer and the third respondent. 
But the fourth respondent has stated in 
the counter affidavit filed in the writ peti- 


tion that admittedly the main. cinema. 


projector and sound equipment belonged 
to her. She has further contended that 
the lease of a cinema business without a. 
projector and sound equipment would be 
meaningless, that a perusal of the lease 
deed would show that neither the talkie 
equipment nor the projector was inclu- 
ded in the lease, and that in fact the peti- 
tioner has admitted in the affidavit that 
the lessee has provided the projector which 
included sound equipment. 


Transfer of 
Property Act, a Central enactment, 
governs leases of immovable: 
property. Transfer of property is in 
the Concurrent List. forming Entry 6 
in List 3 of Schedule VII. Therefore,,. 
the State can also legislate regarding: 
leases. The ‘Tamil Nadu Buildings- 
(Lease and Rent Control) Act XVIII of 
1960, was passed to amend and consoli- 
date the law relating to letting of resi- 
dential and non-residential buildings and 
the control of rents of such buildings and 
the prevention of unreasonable eviction, 


Ir) 


Pot tenants therefrom in the State of. 


Tamil Nadu. S&tion 2 (2) of- the Act 
defines a "building as— 


** ‘building’ means any building or hut 
or part of a building or hut, let or to be 
let separately for residential or non- 
_ residential purposes and includes— 


(a) the garden, grounds and out- 
houses, if- any, appurtenant to such 
building, hut. or part of such build- 


ing or hut and let or to be let along 


with such building or hut, 

(b) any furniture supplied by the land- 
lord for use in such building or hut or 
part ofa building or hut, but does not 
include a room in a hotel or boarding 
house.” ` 


Clause (ii) of section 1 30, ish has bee 
introduced by the Tamil Nadu Act XXIII 
of 1973 and which came into force with 
effect from 30th June, 1973, says that 
nothing contained in the Act shall apply 


to— ` 


*any lease of a building under which 
the object of the tenant is to run the 
business or industry with the fixtures, 
machinery, furniture or other articles 
belonging to the landlord and situated 
in such building." ^ 


Illustration (2) to this sub-section sets 
out that— 


“Where the joue is of lead aid build- 

ing together with fixtures, fittings, 
cinematograph talkie equipments, 
. machinery and other àrticles, the Act 
does not apply to such. building." 


The learned counsel for the contesting 
respondents submitted that what does riot 
fall within clause (ZG) of section 30 and 
Illustration (2) to that section would fall 
within the ambit of the enactment. 
We are unable to accept this argument. 
We find the following passage in Lucy v v. 
W.T. Henleys Telegraph Works Co., Lid.}: 


. “The contents of the ‘Report of the 
. Committee on Limitation of Actions in 
cases of personal injury’ cannot, under 


our pfesent law, be adverted to in. con~ 


. struing the Act which "followed it 


within less than a year." 





L. (1969) 3 Al E.R. 456 at 464. 
MLj—12 
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The Supreme Court has -observed in 


Dwarka Prasad v. Dwarka Das Saraf?: 


~ a A 
“Itis å settled rule of constrúction that 
. a proviso must prima facie be read and 
-considered in rélation to-the principal 
. Matter to which it is a proviso. It is 
not a separate or independent enact- 
ment. «isis lo expand the en- 
. acting clause, inflated by the proviso, 
runs against the fundamental rules of 
- construction that a proviso must be 
considered in relation to the principal 
, matter to which it starids as a proviso. 


We are, ‘therefore, of the opinion that the 
question Whether the lease is protected 
by-the Act or not-will have to be decided 
with reference to thé main provisions of the 
Act itself and not with reference-to section 
30. and the Illustration thereto, which 
are in the nature of provisos. 


7. If the lease is governed by the ‘Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960, the third respondent’s legat 
representatives associated with the busi- 
ness carried on in the building would also 
be tenants within the meaning of sectio 
2 (8) of the Act,for, the definition of-a 
‘tenant’ in section 2 (8) of the Act, both 
before and after its amendment by the 


"Tamil Nadu Act XXIII of 1978, includes 


any person by whom or on. whose account 
rentis payable for the building, and also: 


- thé surviving spouse, or any son or daugh- . 


ter orthe'legal representatives: of a de- 
ceased tenant, who, in the case of non- 
residential building, had been in conti- 
nuous association with the tenant for 
the purpose of carrying on the business 
of thé tenants upto the death.of the tenant 
and. continues to carry on such business. 
In JC. Chatterjee v. S.K- 
Tandon 2 it is observed: 


“Tt i$ now "M that m the ter- 
mination of the contractual tenancy 
the statutory tenant has- only a per- 
.sonal right to continue in possession 
till évicted in accordance with the 
"provisions of the Act. It is pointed 
-out by this Court in Anand’ ` Nivas. 
1. (1976) 
1758. 
2. (1978) ! 'S.O.R. 850: A.LR. 
526. B 





D S.C.R.277: A.LR. 1975 $C. | 
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Pot., Lid. v. Anandji Kalyanji Pedhi1,— 
‘A person remaining in occupation 
of the premises let to him after the 
determination of the expiry of the 
period of the tenancy is commonly 
-though in law not accurately, called 
a ‘statutory tenant’. Such a person 
-is not a tenant at all;he has no estate 
or interest in the premises occupied 
by him. He- has merely the protec- 
tion of the status in that he cannot be 
turned out so long as he pays the stan- 
«dard rent and permitted increases, 
if any, and -performs the other condi- 
tions of the tenancy. His right to 
- remain in possession after the deter- 
mination of the contractual tenancy 
is personal; it is not capable of being 
. transferred or assigned, and devolves 
on his death only in the manner 
provided by the statute." 


"These observations have been made 
with reference to the provisions of the 
Bombay Rents Hotel and Lodging 
House Rates (Control) Act, 1947. In 
Uttamchand v. S. M. Lalwani*, which 
arose under the Madhya Pradesh Accom- 
modation Control Act XXIII of 1955, 
the following observation of Jenkins, 
L.J. in Levermore v. Jobey*?, has been 
extracted— 


" “For the purpose of construing the 


lease and in particular the tenant’s 
- covenant (11) it-is permissible for the 
Court, and indeed obligatory on the 
Court, to pay regard to the surround- 
ing circumstances with reference to 
which the lease was entered into, and 
in particular to look at the nature of 
the subject-matter of the letting.” 


Basing himself on that observation, Mr. 

B. R. L. Iyengar, who appeared for the 
appellant in that case, contended that 
in construing the nature of the lease 
the Court must not lose sight of the fact 
that the lease in that case in terms pur- 
ports to be of the Dal Mill building and 
that the machinery comes under the 
lease only incidentally as having been 
fixed in the said building. The Supreme 
Court has observed in that decision: 





1. (1964) 4S.C.R: 892: AIR. 1965 S.C. 
14. 


2. A.LR. 1965 S.C. 716. 
3. (1956) 2 AIL E.R. 362, 
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“Mr. Iyengar has also relied on the i 


decision of the Andffra Pradesh High 
Court in Venkayya v. mmanna 
Pada Venkatasubbarao!. - Dealing with 
the question as to tke nature of the 
lease with which the Court was con- 
~ cerned in that case, Viswanatha 
Sastri, J., observed that there is an 


immense variety of structures which 
could be styled buildings, and added— 


“We are unable to accede to the pro- 
position that every enclosure of brick, 
stone-work or mud walls covered in 

- by a roof irrespective of the purpose 
for which it is used and let, is:a build- 
ing within the meaning of the Act.’ 


The learned Judge has also remarked 
that so to construe the Act would 
bring within its operation all factories 
.and mills which are invariably located 
in buildings. The question in each 
case would be what is the dominant 
part of the demise and what is the 
purpose for which the building was 
constructed and let  out...... Mr. 
Iyengar contends that in construing 
the lease before us, we must apply the 
test of the dominant intention of the 
parties. In our opinion, this conten- 
tion is well-founded; and so, we must 
determine the character of the’ lease 
by asking ourselves as-to what was 
the dominant intention of the parties 
m executingthe document. 


As we have already noticed, section 3 
(a) (y) (3) takes within the. definition 
of accommodation any building. or 
part of a building, including any 
fittings affixed to such building 
or part of a building for the more 
beneficial enjoyment thereof. There 
can be no doubt that the fittings of 
the machinery in the present ‘case 
cannot be said to be fittings which 
had been fixed for the more beneficial 
enjoyment of the building. The 


, fittings to which section 3 (a) (y) (3) 


refers are obviously fittings made in 
‘the building to afford incidental ameni- 
ties for the person occupying 
the buildings. That being so, it is 
clear that the fittings in question do 
- not fall under section 3 (a) (y) (3). 





- 


1. (1956) An.W.R. 1093. A.I.R.1957 A.P. 


619. 


™~ 
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* If the fittings in question had attrac- lease of the: building with all the. 


Dwarka Prasad v. Dwarka 


ted the provisidhs of section 3 (a) (y) 
(3) thete would have been no diffi- 
culty in holding that the lease is in 
respect of accommodation as defined 
by the said provision. What then 
was the dominant intention of the 


parties when they entered into the, 


present transaction? We have already 
set out the material terms of the lease 
and it seems to us plain that the 
dominant intention of the appellant 
„in accepting the lease from the res- 
pondent was to, use the building as 
a Dal Mill...... lhe fact that the 
appellant contends that the machinery 
which was transferred to him under 
the lease was found to be not very 
serviceable and that he had to bring 
his own machinery, would not alter 
the character of the transaction...... 
The fixtures described in the schedule 
to the lease are in no sense intended 
for the more beneficial enjoyment of 
the building...... The fact that a 
mill situated in a building is not 
expressly exempted by section 2 (1) 
would hardly make any difference; 
because no lease can attract the pro- 
visions of the Act unless it is shown 
that it is in respect of accommoda- 
tion as defined in section. 3 (a) and 
-that must inevitably take us to the 
question as to whether the present 
lease falls under section 3 (a) (y) (3). 
If the answer to this question is in 
the negative, it makes no difference 
at all, because if the lease is not in 
respect of accommodation, it is hardly 
necessary to enquire whether it has 
been exempted from the operation of 
the Act." 


The Supreme Court has observed in 
Das Saraf’. 
referred to above, thus: 


“The building covered by the suit 
is admittedly one built and adapted 
for screening films. The plaintiff had 


been carrying on a cinema business . 


in this theatre for a long number 
of years but, when he discontinued, 
, the défendant approached him in 

January, 1952, for the grant of a 


1. (1976) 1 S.G.R. 277: A.LR. 1975 S.C. 
1758. 


equipment and fittings and furniture 
necessary for his operating the cinema 
"T Therefore, once the lease for 
the-entire building and cinema pro- 
jector, accessories and the like was 
finalised, the deed of demise was 
actually executed...... The core of 
the controversy here is (a) whether 
the lease is of the building, the fittings 
and other fixtures merely making forthe 
beneficial enjoyment of and ancillary 
to the building, as urged by the tenant; 
or whether the building provides a 
bare, though appropriately designed, 
enclosure to house an enterprise, 
the dominant purpose or real subject 
of the lease being the cinema, appa- 
ratus and fittings including subsi- 
diarily and incidentally, though neces- 
sarily, the structure of brick and mor- 
tar; and (b) whether the cinema, to 
fall within the exclusionary clause 
added by the amending Act, must 
be actually a going concern with all 
the licences for showing films and 
running the theatre being in the 
name of the lessor...... Looking at 
the three problems posed, unaided . 
by. the many decisions cited by counsel, 
we are inclined to the view that a 
lease of an ‘accommodation’ must 
essentially be of a building—not a 
business or industry together with 
the building in which it is situated 
—( where the lease is composite 
and has a plurality of purposes, the 
decisive test is the dominant purpose 
of the demise...... The law sought 
to rescue exploited tenants of build- 
ings. If this be a sound reading of 
the mind of the legislature it is fair 
to,hold that the protected category 
of accommodation was residential and 
non-residential buildings and not 
business houses...... In this statutory 
context, gardens, out-houses, furniture 
and fittings mean annexures for the 
better enjoyment of the building. 
In this sense, the dominant intention 
must be to lease the building qua 
building. If that be the intention, 
the rent control law protects. On 
the other hand, if a going under- 
taking such as a running. or ready-to 
launch and fully equipped cinema 
house is covered by the provision, 
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the emphasis is not so much on the 
building but on the business, actual 
or imminent. There is nothing in 
the present definition which helps 
_this shift in accent." 


The terms of the lease deed in that case 
were these— 


- “We have taken a cinema hall known 
as Dwarka Prasad Theatre Hall.. 
— hee for running a cinema.... 
lesus ev on a monthly rent of Rs. 200 
commencing from 25th March, 1953". 


On the same day the.defendants in the 
suit executed another lease deed stating 
that they had taken the Dwarka 
Theatre hall on a rent of Rs. 200 per 
month and that in that building .there 
were new furniture fitted for about 500 
seats with ceiling and fittings of electric 
light and fans, complete machinery, ceiling 
fans and operating machines together 
with all articles present in the hall of 
the theatre, a list whereof had been 
duly signed by the executant and that 
they had taken that also on a monthly 
rent of Rs. 1,100 besides the rent of 
the building. The defendants 
‘in that lease. deed that they had’ taken 
the building on rent to continue running 
a cinema. The Supreme Court has 
held that the lease sued on does not fall 
within the scope of the definition. of 
‘accommodation’ in the U.P. (Tempo- 
rary) Control of Rent and Eviction Act 
(IIT of 1947). oe g ` 


8. The inventory taken as per clause 
15 of the lease deed dated 10th July, 
1965, in the present case shows that 
‘along with the building of Ramakrishna 
Talkies the petitioner had leased 91 
wooden benches, 42 back benches, with 
iron stand, 50 teakwood arm chairs, 
40--iron chairs with back, one teak- 
wood table with drawers, one teakwood 
telephone table, one wiring diagram 
plan, one set of framed cinematograph 
rules, one framed fire-fighting process, 
‘exit’ and ‘no exit’ boards on doorways 
and windows, one seating capacity 
board, two framed Lakshmi and 
Saraswathi pictures, five fire extin- 
guishers with refills with three spare 
refills for fire extinguishers, seven fire 
buckets, two iron stands for fire buckets 
in auditorium, seven ceiling fans with 
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suspending -pipes and- separate regula- 
tors, one electric calling bell, two big 
ladders, one projection screen, two 
G.I. pipes required for the projection 
screen, -one wooden frame border ‘for 
projection screen, two big main switch 
boards and complete wiring system 
throughout the theatre with light points 
throughout the auditorium, exits, outside 
walls, cabin room, verandahs, waiting 
sheds, tea stalls, booking offices etc., and 
permanent serial lighting points in gable - 
wall in front and in cabin room, 
verandahs and stair steps with blue 
cloth curtains for doorways- and windows 
suspended from iron rods fixed to the 
doorways and windows and celotex fit- 
tings and two long benches and back 
benches. ' These articles are in no sense 
intended for the more beneficial enjoy- 
ment of the building and would be pro- 
pérly required only for the purpose of 
running the cinema. The fact that the 
income from the tea shop, pan shop and 
cycle stand are also covered by the 
lease, that the property leased ‘ has 
been described in the schedule to the 
lease deed as a running concern, that 
the monthly rental of Rs. 1,500 has 
been fixed representing Rs. 600 being 
the rental for the theatre building and 
Rs. 900 being the hire charges for the 
furniture and fittings and also for the 
goodwill of the business as a running 
concern bearing the name and style of 
Ramakrishna Talkies fully covered by 
all the necessary licences and that the 
lessee has to make his own arrangements 
to obtain the renewal of the licences 
every year for conducting shows, etc., 
and was bound to hand back the theatre 
after the lease period was over fully 
covered by all the necessary licences in. 
favour of the lessor, so that shows can 
be conducted on the very day of the 
expiry of the lease in continuation, shows 
that what had been leased is net the 
mere Ramakrishna Talkies building but 
Ramakrishna Talkies business with the 
necessary licences and all the equipment 
except the small projector and the sound 
equipment which belonged to the lessor 
and by consent ofthe parties to ehe lease 
deed had been replaced by the lessee ` 
by a double’ projector and sound equip- 
ment. Great stress was laid by the 
learned counsel for the contesting res- 
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Sondents on the fact that the cinemato- 
graph: projector $nd sound’ equipment 
used in the. theatre since the date of 
commencement. of the lease belonged 
to the lessee and. not to the lessor and 
it was contended that it must be' suffi- 
cient to hold that the lease was not of 
a running concern but only of a build- 
ing. In view of the observations of the 
Supreme Court in Uttamchand v. Lalwani? 
which we have underlined that the 
machinery which was transferred to 
the lessee under the lease was found to 
be not very serviceable and that he had 
to bring in his own machinery would 
not alter the nature of the transaction, 
we.are of the opinion that the mere 


fact that the single projector and the: 


sound equipment which the petitioner 
was using until the date of the lease in 
favour of Ramasubramania Iyer had 
not been leased but had been replaced 
by the double projector and sound equip- 
ment belonging to the:lessee by -consent 
of the parties to the lease would- not 
alter the nature of the transaction 
in this case. The dominant purpose 
f the lease, as disclosed by the appor- 
tionment of the rental of Rs. 1,500 into 
Rs. 600 being the rental for the theatre 
building and: Rs. 900 being the hire 
harges for furniture, fans, fittings and 
also for the goodwill of the business. as 
running concern, would also show that 
the lease was: of the Ramakrishna Talkies 
as a running concern together with the 
building in which it was being run by 
-ithe petitioner until the date of the lease 
and not of the. mere building. There- 
fore, it would follow that the.lease is a 
composite one and that it is not govern- 
led by the provisions of the Tamil Nadu 
jBuildings (Lease and Rent -Control) 
Act, 1960. The possession of the third 
respondent after the expiry of the lease 
on 30th September, 1975 was not eithér 
under any subsisting contract of lease 
or under any lease coming within’ the 
purview of -the Tamil” Nadu Buildings 
(Lease and Rent. Control) Act. There- 
fore, the possession of the, third respon- 
dent after 30th September, 1975, .was 
not lawéul possession. and consequently 


he had not satisfied the’ requirement of 


Rule 13, of the Tamil Nadu’ Cinemas 


1, A.LR..1965 S.C. 716. 
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(Regulation) Rules, 1957, and he was 
not entitled ‘to have the C form licence 
granted by the Collector for running 


.the cinema business in the building. 


9. ‘The learned counsel for the con- 


testing respondents submitted that it is . | 


not for this Court to interfere with the 
view of the -first respondent on facts. 
The conclusion of the first respondent 
that the property leased is a building 
falling within the definition of ‘build- 
ing’ in section 2 (2) of the-Act and not 
one of a composite nature not: govern- 
ed by the provisions of that Act, was 
based on an erroneous view of the law, 
and his order directing the Collector 
to issue the C form licence to the deceased 
third respondent has exceeded his 
powers. under the law. Where the 


. Executive has exceeded its powers under 


the law or has abused such powers by 
exerciing them for an ulterior pur- 
pose not sanctioned by the law, the action 
of the Executive can be interfered with 
by the Court and to that extent the posi- 
tion of an executive body and that of 
a judicial or quasi-judicial body are 
not different (vide S. Mohan Singh v. The 
Financial Commissioner?). We are, therefore, 
unable to agree with the learned counsel 
for the contesting respondents that it is not 
open to this. Court exercising powers 
under Article 226 of the Constitution to 
interfere with the view of the first res- 
pondent that the lease is of a building to 
which the provisions of the Tamil Nadu 
Buildings (Lease and -Rent Control) 
Act,, 1960, applies and-not a composite 
lease which is not governed by the pro- 
visions of that Act. The order of the 
first respondent allowing the third res- 
pondent’s appeal and directing the Col- 
lector to grant the C form licence to 
the third: respondent cannot, therefore 
be sustained in law and has to be set 
;aside. -> NEU s E 

10. The petition is accordingly allowed 
with costs, payable by the contesting 
respondents: Advocate’s fee Rs. 500. 
The first respondent's order is set aside 
and the order of the Collector of Tiru- 
chirapalli refusing to grant the C form 
licence to the third respondent is resto- 
red. l 

t 


1. (1969) 69 Punj.L.R. 377. 
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11. The learned counsel for the peti- 
tioner and the contesting respondents 
had no objection to the legal representa- 
tives of the third respondent being 
brought on record and the question whe- 
ther the fourth respondent was associa- 
ted with the business carried on by the 
third respondent and was entitled to 
the licence may be left open for consi- 
deration by the authorities below in 
the event of the petitioner failing in 
his contention that the lease is a com- 
posite one and not governed by the pro- 
visions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, 
and that the third respondent is not 
entitled to have the QC form licence 
renewed in his favour. W.M.P. Nos. 
6952, 6953 and 6975 of 1976 are allowed 
and the relations of the third respondent 
are brought on record as his legal repre- 
sentatives as prayed for and the third 
respondent's name is directed to be 
removed from the cause title, -W.M.P. 
No. 6954 of 1976 is dismissed as no 
longer necessary. There is no need 
to leave open the question whether the 
fourth respondent is associated with the 
third respondent in carrying on the 
busines and is entiled to have the 
C form licence transferred in her favour, 
as the petitioner has succeeded in the 
writ petition. There will be no order 
as to costs in the writ miscellaneous peti- 
tions. 

` Sj. Petition. allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PmEsENT:—P. Govindan Nair, CF. and 
A. Varadarajan, 7. 
Gopilal J. Nichani Appellant” 


9. 
M/s. Trac Industries and Compo- 
nents Ltd., Madras and others 
Respondents. 
Tamil Nadu Relief Undertaking. (Special 
Provisions) Act (XXI of 1969), section 4 (b) 
—Contract Act (LX of 1872), section 198— 
Relief undertaking—Suit against guarantors 
competent—Proceedings for «solvency also 
competent. 
A contract of guarantee was a separate 
contract between the creditor and the 
#O.S.A No. 49 of 1975 and 
68 of 1976. 
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guarantor and there was nothing in th® 

Tamil Nadu Relief Undertaking (Special ' 
Provisions) Act and particularly in section 
4 (b) which suspended either such a 
contract orthe obligations arising there- 
from. l [Para. 6.] 


Section 128 of the Contract Act mentions 
the liability of the guarantor as being 
co-extensive with that of the principal 
debtor. The word  *'co-extensive" was. 
an objective for the word ‘extent’ and it 
could relate only to the quantum ‘of the 
principal debt. [Para. 7.] 


A reference to section 7 of Act XXI of 
1969 indicated that it was only a sus- 
pension and the liability was not affected 
at all. Section 7 of the Act specifically 


provided that in computing the period 


of limitation for the enforcement of any 
right, privilege, obligation or liability 
referred to in clause (5) of section 4, the 
period during which it or the remedy for 
the enforcement thereof was suspended, 
should be excluded. It was, therefore, 
clear that there was no extinguishment 
of the principal debt, and the contract 
between the guarantor and the creditor 
stood absolutely unaffected by the pass- 
ing of the notification under section 3: 
declaring a particular undertaking as a 
relief. undertaking. | Para. 7.] 


Af a suit against the guarantor would lie, 


proceedings for adjudging the guarantor 
as insolvent would equally lie. 


(Para. 7.}: 


Cases referred to: 


Kanailal v. Paramnidhi, 1958 S.C.J. 99: 
1958 S.C.R. 360: A.L.R. 1957 S.C. 907; 
Heydon’s case, (1584) 76 E.R. 637; 
Tribhuban Parkash v. Union of India, (1970). 
2 S.G.J. 387: (1970) 2 SGR. 732: 
A.I.R. 1970 S.C. 540; B.L. Arora v. 
State of U.P., (1964) 2 S.C.J. 652: 
(1964) 2 M.L.J. (S.C.) 148: (1964) 2 
An.W.R. (8.C.) 148: (1964) 2 Comp.L. J. 
309: A.I.R. 1964 S.C. 1230; R.L. Arora’s 
case, (1963) 1 S.C. J. 33: (1963) 1 M.L.]. 
(S.C.) 23: (1963) 1 An.W.R. (S.C.) 23: 
A.I.R. 1962 S.C. 764; Inderjit v. B.K. 
Bhatt, (1974) 3 S.C.R. 50: A.AR. 1974- 
S.C. 1183; Ramchandra v. Shapurji, A.Y.R. 
1940 Bom. 315; Subramama v. Naraya- 
naswami, (1950) 2 M.L.J. 674: 63 L.W. 
1130: A.I.R. 1951 Mad. 48. 
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"Appeal against the Judgment of -Sethu- 
raman, J., in Application No. 1849 of 
1973.in C.S. No. 155 of 1973. 

G. Ramaswami, P. Sivaramakrishnayya and 
T.K. Seshadri, for Appellant. 


M.R. Krishna .Iyer, M.R. Narayanaswami 
for C. Harikrishnan Bhaskara Shankar, $. 
Raghavan and R. Mahesh, for Respondents. 


The Judgment of the Court was delivered 
by : 


Govindan Nair, C7.*—We  'propose to 


. dispose of these appeals by a common 


~ judgment, because the main questions 


" 
& 


involved in these appeals centre round 
the interpretation we have to place on 
section 4 (b) of the Tamil Nadu Relief 
Undertaking (Special Provisions) Act, 
1969 (Tamil Nadu, Act XXI of 1969) 
(hereinafter referred to as the Act), 
and section 128 of the Indian Contract 
Act, 1872. 


2. 'The appeal in O.S.A. No. 48 of 1975 
is from the order of Sethuraman, J., in 
Application No. 1849 of 1973 in CS. 
No. 155 of 1973, on the file of this Court 
dismissing the suit filed against a relief 
undertaking asdefined in section 2 (4) 
of the Act and against the sureties who 
guaranteed the debt due from the relief 
undertaking. 


3. O.S.A. No. 68 of 1976 in-an appeal 
by the guarantor of a debt due from a 
relief undertaking against whom insol- 
vency proceedings were commenced to 
adjudge him as insolvent by the credi- 


. tor. Suryamurthy, J., held that the 


petitioning creditor seeking to adjudge 
the guarantor is not seeking to recover 
a debt and therefore section 4 (b) of the 
Act has no application. The learned 
Judge on the preliminary point raised 
by the guarantor held that the insol- 
vency petition taken against him was 
maintainable. It is as against this order, 
the latter appeal has been preferred by 
the guarantor. ` ` 


4. The first question we will consider 
is about the interpretation of section 4 (b) 
ofthe Act. The section is in these terms: 


“The €overnment may, if satisfied that 
it is necessary or expedient so to do 
for the purposes specified in section 3, 
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direct by notification, that all or any of 
the contracts, assurances or property 
agreements, settlements, awards, stand- 
ing orders or other instruments in force, 
to which any relief undertaking is a 
party or which may be applicable to 
any relief undertaking, immediately 
before the date with effect on and from 
which the relief undertaking was declared 
a relief undertaking, shall be suspen- 
ded in operation or that all or any of the 
rights, privileges, obligations and lia- 
bilities accruing or. arising thereunder 
before the said date, shall be suspended 
or be enforeceable with such modifica- 
tions and in such manner as may be 
specified in such notification.” © 


lt was contended on behalf of the appel- 
lant in O.S.A.No. 68 of 1976 and by the 
respondents in O.S.A. No. 49 of 1975, 
that on the basis of the words in section 
4 (b) of the Act the Government by 
notification may direct the suspension 
of the contracts—one of the matters 
mentioned in the section —and since the 
contract is suspended, the sureties who 
are contended to be parties to the con- . 
tract could also get the benefit of the 
suspension of the contract. In other 
words it was submitted that a plain read- 
ing of the section would mean that the ` 
very foundation of the contract has ceased 
to exist, though temporarily, and on the 
basis of that contract, no action can be 
taken against the guarantor. Counsel 
relied. on two decisions of the Supreme 
Court in support of the contention that 
the words used in the material provisions 
of the statute must beinterpreted accord- 
ing to their plain meaning and it is only 
when such words are capable of two con- 
structions ‘that the question of giving 
effect to the policy .or object of the. Act 
can arise. We shall now extract the 
judgment in Kanatlal v. Paramnidhi!, where 
the learned Judges. have observed as 
follows :— eC 


*Mr. N.C. Chatterjee, for the appel- 
lant has contended that the object in 
enacting the relevant Thika Tenancy 
Acts and Ordinances is absohitely 
clear. It is a piece of welfare legisla- 
tion and as such its operative provisions. 


v —— Nee — — tà— 


1. 198 S.C.J. 99: 


1958 S.C.R. 360 - 
A.LR. 1957 S.C. 907.  ' BER 
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should receive a beneficient construction 
from the Courts. If the scheme of the 

. Act and the object underlying it is to 
„afford full protection to the Thika 
tenants, says Mr. Chatterjee, courts 
should be slow to reach the conclusion 
that any class of Thika tenants are 
excluded from. the benefit of the said 
Act." 


‘Counsel also relied on the observations 
of Barons of the PauU in the famous 
Heydon’s caset. 


. Referring to this argument, the Supreme 
‘Court observed as follows— 


"However, in applying these observa- - 


tions to the provisions of amy statute 
it must always be borne in mind that' 
the first and primary rule of construc- 
tion is that the intention of the, legis- 
lature must be found in the words used 
by the legislature itself. If the words 
used are capable of one construction 
- only, then it would not be open to 
the courts to adopt any other hypothe- 
tical construction on the ground that 
such hypothetical construction is more 
consistent with the alleged object and 
policy of. the . Act." 


Similar observations are found in the 
decision in Tribhuban Parkash vw. Union of. 
India?, the Supreme Court has observed 
AS follows— 


“The object and purpose of a pream- 
ble to a statute is well-settled and at the 
‘bar before us there was no serious dis- 
pute on this point. A preamble is a 
key to open the mind of the legislature, 
but it -cannot be used to control or 
qualify precise and unambiguous langu- 
age of the enactment. It is only when 
there is: a doubt as to the meaning of a 
provision that recourse may be had 
to the preambleto ascertain the reasons 
forthe enactment and hence theintention 
' -of the Parliament. If the language of 
-the enactment is capable of more than 
one meaning, then that one is to be 
preferréd which comes nearest to the 
purpose and scope of the preamble, 
In other words, preamble may assist 
in ascertaining the meaning, but it 
does not affect clear words in a statute. 

. The courts are thus not expected to 


1. (1584) 76 E.R. 637. 
2, (1970) 250.) 8 387: (1970) 2 S.C.R. 732: 
A.LR. 1970 S.C. 
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start with the preamble for construing 
a statutory provisionenor does the mere 
fact that a clear and unambiguous 
statutory provision goes beyond the 
preamble give rise by, itself to a doubt 
on its meaning.’ 


5. Counsel on behalf of the respondents 
invited our attention to the decision of 
the Supreme Court in B.L. Arora v. 
State of Uttar Pradesh*,where the following 
observations occur. 


“In approaching the question: of con-- 
struction of this clause, it cannot be 
forgotten that the amendment wasmade 
in consequence of the decision of this 
Court in R.L. Arora’s case*,and the inten- 
tion of Parliament was to fill the lacuna, 
which, according to that decision, exist- 
_edinthe Act in the manner of acquisitions 
for a company; nor can it be forgotten 
that Parliament when it enacted the 
Amendment Act was aware of Article 
31 (2) of the Constitution which pro- 
vides that land can only be acquired 
compulsorily for a public purpose and 
not otherwise. It could not therefore 
be the intention of Parliament to make 
a provision which would be in contra- 
vention of Article 31 (2), though it 
may be admitted that if the language 
used is capable of only one construc- 
tion and fails to carry out the intention 
of Parlfament when making the amend- 
ment, the amendment may have to be 
struck down if it contravenes a consti- 
tutional provision. Further a literal 
interpretation is not always the only 
interpretation of a provision in a Statute 
and the Court has to look at the setting ` 
in which the words are used and the 
. circumstances, in which the law came 
to be passed to decide whether there is 
something implicit behind the words 
actually used which would control the 
literal meaning of the words used in a 
provision of the statute. It is permissi- 
- ble to control the wide language used 
in a statute if that is possible by the 
setting in which the words are used and 





1. (1964)2S.C.J. 652: (1964) 2 M.L J- 


(S.C.) 148 : (1964) 2 An.W.R. ($.C.) 148 ; 
(1964) 2 Comp.L.j. 309: A.LR. 1964 S.C. 
1250. 


2. (1963) 1 S.O.p. 33: (1963) | M.LJ. 
(S.C.) 23 : (1963) 1 An.W.R. (8.) 28 : A.LR. 
1962 S.C. 764. 
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the intention of the law making body 
which may be apparent from the cir- 
cumstances in which the particular 
provision came to be made. Therefore 
a literal and mechanical interpretation 
is not the only interpretation which 
courts are bound to give to the words 
of a statute; and it may be possible 

' to control the wide language in which a 
provision is made by taking into account 
what is implicit in it in view of the sett- 
ing in which the provision appears and 
the circumstances in which it might 
have been enacted". : 


A similar provision, though not an idef- 
tical provision, as contained in section 
4 (b) of the Act, came up for conside- 
ration and interpretation before the 
Supreme Court in Inderjit v. B. K, 
Bhatt’. Their Lordships negatived the 
argument that was advanced, that the 
words used therein would cover persons 
other than the relief undertaking. With 
reference to the provisions of section 4 
(1) (a) (w) of the Bombay Relief Under- 
taking (Special Provisions) Act, 1958, 
the Supreme Court observed as follows: 


“Thus, neither the language of the 
statute nor its object. would justify 
the extension of the immunity so as 
to cover the individual obligation and 
liabilities of the directors and other 
officers of the undertaking. If they 
have incurred such obligations or 
liabilities as distinct from the obliga- 
tions or liabilities of the undertaking, 
they are liable to be proceeded against 
for their personal acts of commission 
‘and omission. The remedy in that 
behalf cannot be suspended nor can 
a proceeding already commenced 
against them in their individual capa- 
city be stayed. Indeed, it would 
be strange if any such thing was 
within the contemplation of law.” 


6...We may in this connection also, 
refer to the decision of the Bombay 
High Court in Ramchandra v. Shapurji? 
Beaumont C.J. speaking for the Bench 
after referring to the nature of a contract 
of guarantee and after having said that 


—— 
1. (1974) 3 S.G;:R. 50: A.I.R. 1974 S.C.1183. 
2. AIR. 1940 Bom, 315. 
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a contract of, guarantee will involve ` 
two contracts, namely, one between 
the creditor and the principal debtor 
and the second between the creditor 
and the guarantor, observed that in 
order that it must become a contract 
of guarantee as distinguishable from a 
contract of indemnity, there must be a 
third contract between thé principal 


debtor and the surety, either express Or 


implied. We shall quote the words 
of the learned Chief Justice: 


"Of course, the contract need not 
be embodied in a single document, but 
I think there must be a contract or 
contracts to which the three parties 
referred to in section 126 are privy. 
lhere must be a contract, first of 
all between the principal debtor and 
the creditor. That lays the founda- 
tion for the whole transaction. Then 
there must be a contract between 
the surety andthe creditor by which 
the surety guarantees the debt, and 
no doubt the consideration for that 
contract may move either from the 
creditor or from the principal debtor ' 
or both. But if those are the only 
contracts, in my opinion, the case 
is one of indemmity. In order to 
constitute à contract of guarantee, 
there must be a third contract, by 
which the principal debtor expressly 
or impliedly requests the surety to 
act as surety.” 


In these cases, we are concerned admit- 
tedly with contracts of guarantee. A 
contract of guarantee jis a separate 
contract between the creditor and the 
guarantor, and we see nothing in the 
Act and ‘particularly in section 4 (b) 
which either suspends such a contract or 
the obligations arising therefrom. It 
is impossible to read section 4 (b) of the 
Act, particularly when it is read with 
reference to the object of the Act, 


in any 
other manner. ‘We therefore negative 
the contention advanced before us that 


section 4 (b) is attracted and any appli- 
cation or suit concerning the guarantor 
cannot be proceeded with. 


7. We shall now take the question of 
interpretation of section 128 of the 
Indian Contract Act. No other section 
of the Contract Act or any general prin- 
ciple has been relied on before us on 
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behalf of the guarantor. We shall 
extract section 198 of the Indian Con- 
tract Act:— 


*The liability of the surety is co- 
extensive with that of the principal 

- debtor, unless it is otherwise provided 
by the contract.” 


The section talks of only one thing and 
that is about the liability of the guarantor 
as being co-extensive with that of the 
principal debtor. The word co-extensive is 
an objective for the word ‘extent’ and 
it can relate only to the quantum of the 
principal debt. This question has been 
dealt with and discussed at length in a 
Ful Bench decision of this Court in 
Subramania wv. | JNarayanaswami!. That 
was a case arising out of a reference 
made by Subba Rao, J. (as he then 
was) on the question whether a non- 
agriculturist surety would be liable for 
the entire debt even though the prin- 
cipal debt was scaled down under the 
provisions of the "Tamil Nadu Agricul- 
turists Relief Act. In this decision 
reference was made to the well-known 
principle that a guarantee is not put an 
end to by reason of the debt becoming 
unenforceable against the principal by 
reason of matters happening  subse- 
quently and that a surety is liable though 
the claim against the principal is barred 
by the statute of limitation or by reason 
of the bankruptcy of the principal. 
No doubt, there is the provision in 
section 45 (4) of the Presidency Towns 
Insolvency Act expressly enacting that 
the fact the principal debtor has become 
an insolvent did not affect the liability 
of the surety. But this provision in the 
statute does not detract from the prin- 
ciple that we have stated above. The 
liability of the guarantor arising as it does 
from an independent contract, even 
in cases where the guarantor is a privy 
to the contract between the principal 
debtor and the creditor, stands on a 
different footing, and unless we are 
able to say that by necessary implica- 
tion that liability is also affected by some 
conduct of the principal debtor or any 
agreement between the principal debtor 
and the creditor, attracting the provi- 
sions of sections 133, 134 or 135 of the 





1. (1950)2 M.L.]. 674: 63 L.W. 
A.I.R. 1951 Mad. 48. 
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Contract Act, the principle laid down 
in Subramania v. Narayanaswamt' will not 
extend to a case where temporarily 
the liability of the principal debtor has 
been suspended and: has therefore 
become unenforceable. A reference t 
section 7 of the Act indicates that it is 
only a suspension and the liability is not 
affected at all. Sectipn 7 of the Act 
specifically provides that in computin 
the period of limitation for the enforce 
ment of any right, privilege, obligatio 


or liability referred to in clause (b) ofl. 


section 4, the period during which it orp 
the remedy for the enforcement thereo 
was suspended, shall be excluded. It! 
is, therefore, clear that there is.no ex 
tinguishment of the principal debt, and 
the contract between the guarantor and 
the creditor stands absolutely unaffected| 
by the passing of the notification under| 
section 3 declaring a particular under- 
taking as a relief undertaking. Withi, 
great respect we are unable to agree 
with the reasoning of Sethuraman, J., 
in Appln. No. 1849 of 1973 in C.S. No. 
155.of 1973. The suit has been insti- 
tuted after the notification. Section 6 
of the Act provides for a stay of the 
pending proceedings against the relief 
undertaking. But the suit as against 
the relief undertaking having been 
instituted after the notification is not 
maintainable. ‘The dismissal of the suit 
as .against the relief undertaking must 
therefore stand. But the dismissal of 
the suit as against the guarantors can- 
not be sustained. The suit as against 
them must proceed. In the other judg- 
ment which is under appeal in O.S.A. 
No. 68 of 1976, Suryamurthy, J. has. 
held that the action taken to adjudge 
the surety as an insolvent is not an. 
action or recovery of the debt, and in. 
the appeal, a determination of thi 
question, is unnecessary. If a suit 
against the guarantor would lie, we 
have no doubt that proceedings for) 
adjudging the guarantor as insolvent| 
would equally lie. 


8. In the result, O.S.A. No. 49 of 1975. 
is allowed to the extent thatethe suit 
shall proceed as against the guarantors 
only. O.S.A. No. 68 of 1976 is dismis- 





(1950) 2 M.L.J. 674: 63 L.W. 1130: 


r. 
A.I.R. 1951 Mad. 48. 
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9 
sed. We direct ,the parties to bear 
their respective costs in these appeals. 
(7th September, 1977) :— 


9. These appeals were disposed of by 
a common judgment dated Ist August, 
1977. In O.S.A. No. 49 of 1975, we 
held that the suit as against the guaran- 
tors was maintainable but it was not 
maintainable against the relief under- 
taking and accordingly dismissed the 
suit as against -the relief undertaking. 
These cases have now been posted 
before us at the request of counsel 
for the appellants in O.S.A. No.: 49 of 
1975 because of the apprehension 
apparently felt by him that the dismissal 
will preclude any action against the 
relief undertaking if and when the ban 
imposed by the notification is removed. 
There is no need for any such apprehen- 
sion. But we do not mind clarifying 
the position. We make it clear that the 
dismissal of the suit as against the relief 
undertaking is only in the reference to 
the state of affairs obtaining at the time 
of judgment. If the ban is ever remov- 
ed, certainly an action would be main- 
tainable subject to the provisions regard- 
ing limitation and in light of the pro- 
visions in section 7 of the Act to which 
we have referred. 


10. The other point raised in the case 
relates to costs. The matter has been 
concluded by the judgment and we are 
unable to make any alteration in the 
judgment regarding costs. 


S.J. 





O.S.A. No. 49 
allowed partly ; 
O.S.A. No. 68 
dismissed. 
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IN THE HIGH COURT OF JUDI-, 
CATURE AT MADRAS. l 

PRESENT: —V. Sethuraman, 7. 


Jumma Mosque, Salavakkam repre- 


‘sented by its Jamath of Salavakkam 


Village by its members and others 
Appellants* 


U. 


Sulaiman Sheriff and another 
-» Respondents. 


(A) Civil Procedure Code (V of 1908), section 
9. 


(B) Tamil Nadu Minor Inams (Abolition and 
Conversion into Ryotwari) Act (XXX of 
1963), section 43—Civil Court's Juris- 
diction to decide question of title to inam 
within the scope of the Act. 


(C) Inam grant—Whether personal or in favour 
of institutton— Significance of use of expres- 
sions "dharmadayam" or "'devadayam" “for 
service as mulla in Mosque"; “so long as 
the service is rendered.” 


The use of the expression “dharmadayam” 

or ‘“‘devadayam”, in an inam grant 
though relevant, is not conclusive. The 
matter will have to be decided in the 
light of the language employed either 
in the inam grant or In the entries in 
the Inam register. Where the inam 
was confirmed “‘so long as he continues 
to be service" itis personal and where 
it was confirmed ‘so long as the service . 
is performed" it is in favour of the insti- 
tution. The entries in columns 8 and 10 
of the Inam Register would be parti- 
cularly relevant to show whether the 
inam is a service inam or it is in favour 
of the institution. In the present case, 
as against colunn 8 which describes 
the inam it is stated “for service as 
Mulla in the Mosque at Salavakkam." 
is rendered to this day. 

In column 10 which describes the here- 
ditary or other nature of the grant it is 
stated “‘so long as the service is rendered". 
Particularly, column 10 shows that the 
grant is not a hereditary one. If it was 
a hereditary one,-then it would show 
that the grant was a personal one 


[Para. 14]. 


— 
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Section 43 of the Tamil Nadu Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act of 1963 provides that the 
decision of the Tribunal in any proceed- 
ing of the Act on any matter falling 
within its jurisdiction is binding on the 
parties and the persons claiming under 
them, in any suit or proceeding in the 
Civil Court, in so far as such matter 
is in issue, between the' parties in such 
. suit or proceeding. The binding nature 
is restricted to any matter falling within 
the jurisdiction of the Tribunal or the 
Appellate "Tribunal Section 1l, pro- 
vides for the grant of ryotwari patta 
and the Assistant ‘Settlement Officer 
has to decide this question is respect of 
the land over which any claim is made. 
The jurisdiction of the Assistant Settle- 
ment Officer is merely for the purpose 
of granting the patta and not to^decide 
any dispute as to title. It is his deci- 
sion, which is the subject matter of 
appeal before the Tribunal and the 
jurisdiction of the Tribunal is also restric- 
ted to finding out the person in whose 
favour ryotwari patta is to be issued. 
As the Tribunal has no jurisdiction to 
go into the question of title to the land, 
as such, the bar enacted in section 43 
does not operate in the present case as 
to disentitle the plaintiff from filing the 
suit for declaration that the concerned 
properties belonged to the institution 
(as mosque) and were not "personal 
inam? and injunction. The inam in 
the instant case being in favour of the 
institution so long as the service was 
rendered the .title to the property is 
only in favour of the institution, that is, 
the mosque. The result would be that 
the plaintiff would be entitled to the 
declaration of title. 
[Para. 15]. 


There is no provision in the Act (XXX 
of 1963) for the purpose of finding out 
whether an inam grant is a personal 
grant or in favour of the institution. So 
long as there is no machinery under 
the said Act for the purpose of agitating 
that issue, the Civil Court has jurisdic- 
tion to entertain a suit for the purpose. 
The general principles of the jurisdic- 
tion of the Civil Court and the finality 
attached to the orders of the Authorities 
under the Tamil Nadu Estates Abolition 
Act as laid down in the decisions under 
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that Act would be EL T under the 
Tamil Nadu Act of 1963 also 


[ Para. 17]. 


Cases referred to :— - 


Vadlamannaty Bala Tripura Sundaramma v. 
Secretary of State, 27 L.W. 101: A.LR. 1928 
Mad. 282; Subramania v. Srivaikuniam 
Kalasanatha Swami Koil, 39 L.W. 389: 
A.I.R. 1934 Mad. 258 (2); Sam 
Ayyangar v. Venkataramana Ayyangar 
(1934) 39 L.W. 513 : A.LR. 1934 Mad. 
381; Hindu Religious Endowments Board, 
Madras v. Thodikonda Koteswara Rao, 
(1937) 2 M.L.J. 413 : 46 L.W. 587: 
A.I.R. 1937 Mad. 852; Nanduri Yogananda 
Lakshminarasimhachari v. Sri Agastheswara- 
swamivaru, (1960) 2 M.L.J. (S.C.) 61 : 
(1960) 2 An.W.R. (S.C.) 61 : (1960) 2 
S.C.R. 768 : 1960 S.C.J. 954 : ADR 
1960 S.C. 622; Roman Catholic Mission v. 
State of Madras, (1966) 3. S.C.R. 283: 
(1967) 1 S.G.J. 605 : (1967) 1 An.W.R. 


(S.C.) 119 : (1967) 1 M.L.J. (S.C.) 
119 : ALR. 1966 S.C. 1457; Apya 
Nadar v. Sri  Vaidyanathaswami Koil 


Devasthanam, (1970) 2 M.L.J. 129; Jamia 
Masjid Mosque, Karur v. Syed Anwar 
Baicha Sahib and others, 84 L.W. 437: 
A.I.R. 1971 Mad. 481; Rajasekaran and 
others v. Elumalai Goundan and others, 
(1976) 1 M.L.J. 288. 


Appeal against the decree of the Court 
of the Subordinate Judge, Chingleput 
in A.S. No. 41 of 1976 preferred against 
the decree of the Court of the District 
Me Chingleput in O.S. No. 295 of 
1974. 


T. V. Ramanujam, for Appellants. 
M. Srinivasan, for Ist Respondent. 


M. A: Sathar Sayeed and S. M. Hameed 
Mohideen, for 2nd Respondents. 


The Court delivered the following 


Jupement.—The property in dispute is 
an unenfranchised minor inam in a 
village called *"Kurumbirai" in Chingle- 
ut District comprised in T.D. No. 
1034. On the abolition of the Minor 
Inams under the Tamil Nadu Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act, 1963 (XXX of 1963) 
the lands stood transferred to the 
Government and vested in them with 


11] 
9 

effect from 15th ,February, 1965. No- 
body had preferred any petition for 
grant of any ryotwari patta for this 
land as required by the rules framed 
under the said Act. An enquiry regard- 
ing the grant of patta was, therefore, 
taken, up suo motu by the Settlement 
Tahsildar on the basis of the materials 
gathered by the field staff to decide 
whether anybody is entitled. to ryotwari 
patta.. A notice was accordingly issued, 
to a mosque at Salavakkam Village and 
the notice was served on mulla Sulaiman 
Sahib. In the enquiry before the Settle- 
ment Tahsildar he deposed that the 
said land was granted for the services 
of mulla in the mosque at Salavakkam 
and the services were being rendered. 
He claimed patta in his name and filed 
a petition therefor. The karnam of 
the village was examined and he deposed 
that the suit land was a religious minor 
inam and granted for doing mulla ser- 
vice and that the income was utilised 
for the said service, while the kudiwaram 
in the land vested in the mosque. The 
Settlement Tahsildar in his order dated 
20th November, 1967, marked as 
Exhibit A-1 in the present proceedings, 
held that it was clear from the records 
and from the evidence of the karnam 
and the entries in the registers that the 
suit land was granted for the services 
of mulla for the time being in the mosque 
and that the grant was to the mosque 
for an office of mulla to be remunerated 
from the income of the suit land.. He 
also held that it was not a personal 
grant. He, therefore, granted patta in 
favour of the mosque. This order was 
challenged on an appeal before the 
Minor Inams Abolition Tribunal. . Before 
the Tribunal, an extract from the 


Register of Inams was filed. Accord- . 


ing to the 'Iribunal the said extract 


wed that the land in question was: d l ue l 
sho q . personal'inam and not a religious inam 


*Dharmadayam" grant in favour of an: 
individual and not in favour of any 
institution in which case it would have 
been described as f" Devadayam". As 
the mulla claimed that he was doing 
the services in the mosque, the Tribunal 
consider that the only course open 
was to order the issue of ryotwari patta 
in favour of mulla 
This order -was dated 30th January, 
1971.  « - 
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2. No further proceedings were taken 
thereafter by any party to the said order. 
It may be mentioned here that the 
mosque itself had been impleaded as~ 
the respondent in the appeal before the 
Minor Inams Abolition Tribunal. The 
third respondent in the appeal before 
the said Tribunal was shown as “the 
Mosque at Salavakkam by its mulla 
Sulaiman Sheriff". Since the mosque 
in whose favour the patta had been 
ordered to be issued was not represen- 
ted by a proper person, a notice was 
issued to the Wakf Board and the Wakf 
Board was represented by counsel before 
the Tribunal. The Wakf Board did 
not take any further proceedings against 
the’ said order of the Minor Inams Aboli- 
tion Tribunal. 


3. However, the plaintiffs representing 
the mosque filed the present suit for 
declaration and injunction impleading 
the said mulla Sulaiman Sahib and the 
Tamil Nadu State Wakf Board as the 
defendants. It was stated in the plaint 
that the first defendant was not a mulla 
doing mulla services in the mosque, 
that the grant of patta in his favour was 
erroneous, that the suit property was 
always in the possession and enjoyment 
of the mosque and that the first defendant 
was threatening the tenants for the 
purpose of getting the produce delivered 
to hms- > 


4. The first defendant was the main 
contesting defendant in the suit. The 
Wakf Board, the second defendant, 
stated in its written statement that it 
was an unnecessary party and prayed 


that the suit 'may be dismissed as against 


it. The .contention of the first defen- 
dant was that the lands had been granted 
to` his ‘forefathers for service of mulla 
in the mosque-and that the inam was a 


‘as ‘contended by the plaintiffs. Accord- 
ing to him the property was always in 
his possession and in the possession of 
his forefathers and the suit was barred 
by the principles of res judicata, limitation 
and adverse possession. 


5. The learned District Munsif of 


‘Chingleput held that the mosque ‘Had 


‘no title to the property, that the first 
defendant was rendering service as 
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Mulla, that the suit was barred by the 
Provisions of sections 43 and 46 of the 
Tamil Nadu Act XXX of 1963 and also 
` by res judicata and limitation. The suit 
was, therefore, dismissed with costs. 


6. The plaintiffs appealed and the 
appeal came before the learned Principal 
Subordinate Judge of Chingleput. He 
held that the grant was not a personal 
grant, but only in the nature of service 
inam for rendering services in the 
mosque and that the first defendant 
was not entitled to the property. He 
held, however, that the plaintiffs in the 
suit could not seek to nullify the effect 
of the order of the Minor Inams Tribunal 
and that an appeal should have been 
preferred against the said order of the 
Minor Inams Tribunal if anyone was 
aggrieved. Having allowed its right to 
be lost by default, he considered that 
the plaintiffs could not agitate the claim 
once over again. The suit was, there- 
fore, held to be barred by section 43 
of Act XXX of 1963. He held also that 
the first defendant was in possession of 
the property and that in the event of 
the finding that it was only a service 
inam, there was no question of adverse. 
possession for over the statutory period 
enuring in favour of the first defendant. 
He, ultimately, confirmed the judgment 
and decree of the trial Court. It is 
this judgment which is now sought to 
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7. The learned counsel for the appel- 
lants submitted that the lower appellate 
Court was not justified in taking the 
view that the suit was barred by the pro- 
visions of section 43 of Act XXX of 1963. 
For the respondents the submission was 
that the judgment of the Court below 
on this point was correct and that, in 
any event, the grant should be held to 
be a personal grant in favour of the per- 
son who was rendering services in the 
Mosque and that the decision to the 
contrary by the lower appellate Court 
was wrong. ‘The result of these conten- 
tions is to raise two points for conside- 
ration: 


(1) Whether the present proceedings 
are barred by the provisions of section 43 
of the Tamil Nadu Act XXX of 1963 
and (2) whether the grant was a personal 
grant in favour of the person rendering 
services, so that the plaintiffs cannot claim 
any title to the property. 


8. It is convenient to consider the 
second question first. The original title 
deed relating to the property is not in 
evidence. The only evidence that is 
available is Exhibit B-l, being the certi- 
fied copy of the Inam Register of No. 217, 
Kurumbarai Village bearing T. D. No. 
1034. It is necessary here to set out 
the entries under the different columns 


be challenged by the plaintiffs in Second of the said Inam Register. They are 
Appeal. as follows :— 
Clause (2) General class to which the inams Dharmadayam. 
belong. 
Clause (8) ^ Description of Inam. If for service ~ For service as ‘mulla’ 


it is to be stated whether the ser- 
vice is continued, if for tanks,build- 
ings etc. whether they are efficient- 


ly kept up. 


Clause (10) Hereditary, unconditional, for life 
only or for two or more lives.' 


‘Clause (16) Name and age 


Clause (18) Relation to original grantee or subse- 
l quent registered holders . 


in the Mosque at 


Salavakkam. The 
service is rendered to 
this day. 


So long as the serviee 
is rendered.. 


Salavakkam 
(1) Kaadam (50) 
(2) Khadar Saheb 
(40) . 
(3)Mohameel Ghouse 
Saheb (30) 
Parties performing the 
service of ‘mulla’ 


in the Mosque. 


in) 


"Clause (21) Remarks 
e 


Clause (22) 
of his Assistants. 


9. The question as to whether the 
grant in any particular case is a grant 
in favour of the institution or in favour 
of the person concerned has been agita- 
ted in a number of cases in this Court. 
In Vadlamannaty Bala Tripura Sundaramma 
v. Secretary of State and others? the grant 
was described as follows: 


*Devadayam granted for the per- 
formance of certain rites in the mosque. 
The ceremonies are duly kept up”. 


It was held in that case that the inam 
was only a service inam granted to an 
individual and his descendants in con- 
sideration of his learning for doing some 
nominal rites in the mosque, but prac- 
tically for his maintenance. In the 
course of the said decision, after refer- 
rng to the earlier cases on the point, 
Ramesam, J. with whom Cornish, J., 
agreed pointed out: (1) that the use of 
the word 'devadayam' was not con- 
clusive in favour of the temple or mosque 
though it might be some evidence along 
with other circumstances; (2) that 
where the grant was made to a person 
in the capacity of mutavalli, manager 
etc., and where it did not appear that 
there was some other trustee, it might 
be regarded as a grant to the temple or 
mosque itself; (3) that where it appeared 
that a substantial part of the income 
went to the benefit of the institution, the 
grant might be considered as a grant 
to the institution itself, even though some 
surplus might be used by the trustees 
for their own maintenance; and (4) 
that where none of the above indicia 
was fulfilled in any particular case, it 
must be considered as a grant to the 
grantee named and if services were 
mentioned, it was a grant for service. 


10. In, Subramania v. ` Srivaikuntam 
Kaiasanatha Swami Koi? the inam title 
‘deed showed that it was an inam for 





1. 27 L.W. 101: A.LR. 1928 Mad. 282, 
2. 89 L.W., 389: A.I.R. 1934 Mad, 258 (2). 
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To be confirmed to 
the present holders 
and their successors 
so long as the ‘mulla’ 


service is performed. 
Confirmed. 


the service of the chanting of hymns 
and that the “inam was confirmed to 
him and his successors so long as the 
conditions of the grant were duly ful- 
filled”. It was held that the grant 
was a personal one, subject to the con- 
ditions of the service being performed.. 
Again in Sami Ayyangar and others v. 
Venkataramana Ayyangar and another! the 
same learned Judge, Venkatasubba Rao, 
J., was concerned with this question in 
a case where the grant was in the name 
of an individual and it was also called 
as “Devadayam”. It was confirmed to 
the party *so long as he continues the 
performance of the services". ‘The ser- 
vices were as the archaka of a temple. 
It was held that the grant was to the 
individual burdened with service. 


ll. In Hindu Religious Endowments, 
Madras v. Thadikenda Koteswara Rao” 
the grant was for “Nithya Naivedya 
Deeparadhana". The decision in that 
case was that the grant was in favour 
of the deity. One of the tests laid down 
for finding out whether the grant is 
personal or “in favour of the institution 
is to see the language employed in the 
inam grant. The expression used “fso 
long as he continues the performance 
of the services" evidences a personal 
grant, while the expression “‘so long as 
the service is performed" evidences a 
grant to the deity. This aspect received 
the approval of the Supreme Court in 
JVanduri Yogananda | Lakshminarasimhachari 
v. Sre  Agastheswaraswamivaru?. That 
was a case in which the grant was for 
for performance of the service called 
*Kalyanothsavam" for the deity. The 
Supreme Court affirmed the view taken 
by this Court that the grant was a speci- 
fic trust and not a grant to an individual 





1. (1934) 39L W.513: A.I.R. 1934 Mad. 381. 

2. (1937)2 M.L.J. 413: 46 L.W. 587: A.I.R. 
1937 Mad. 852. 

3. 1960 S.C.J.954; (1960) 2M.L.J.(S.C.) 61: 


(1960) 2 An.W.R. (S.C.) 61 : (1960) 2 S.C.R. 


768: A.I.R. 1960 S.C. 622. 
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with the added obligation of spending 
from out of the income on the parti- 
cular service to the deity. In the course 


of the said judgment it was observed at ' 


page 63 as follows:— 


“It was urged by counsel for the 
appellants that the words in the Inam 
Register that the grant was to continue 
as long as the service is performed 
were indicative of the fact that the 
grant was not to the deity but to them 
individually with the added obliga- 
tion of spending from out of the income 
on the particular service to the deity. 
". A combined reading of the two docu- 
ments, 2.¢., statement of the ancestor 
of the appellants and the Inam 
Register shows that the grant was a 
specific endowment and that the 
lands, were endowed for the purpose 
of Kalyanotsavam and for other purposes 
incidental thereto and constituted a 
specific trust. The Courts below have 
found this is to be the nature of the 
trust and even if two inferences were 
possible from the reading of these 
two documents there is no reason why 
the view taken by the Courts below 
should be interfered with particularly 
when .there are admissions by the 
predecessors of the appellants which 
support the view of the Courts below. 
Besides those words do not necessarily 
mean that the grant was to the indi- 
- vidual with the added obligation to 
. spend on the performance of service. 
In the present case it is not stated 
in the Inam Fair Register that the 
grant was to be confirmed in favour 
. of Buchayya and continue so long as 
the service was performed.: This kind 
of language used in Inam Registers 
has been discussed in some decided 
cases in the Madras High Court, i.e;, 
Hindu Religious Endowments, Board, 
Madras v. Thadikonda Koteswara Rao 
where this distinction was prominently 
brought out between the words “to 
be: confirmed so long as the service 
..is performed" and “to be confirmed 
“to the party so long as he continues 
the performance of the :services".. 

. The latter was held to' be a personal 
grant and. the former was not so held. 





i. (1937) 2 M.L.]. 413: 46 L.W. 587; A.LR; 
1937 Mad. 852, 
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We are therefore of the opinion that" 
the finding of the High Court that 
the grant was a specific endowment 
for Kalyanotsavam of the deity and 
therefore a specific trust and not a 
grant to the appellant with the added 
obligation of spending on the service 
must be accepted to be correct.” 


12. The Supreme Court had occasion 
to consider the question as to the nature 
of the inam in the Roman Catholic 
Mission v. State of Madras and another? 
Ihe inam in that case was described as. 
Devadayam inam and as Stalathar Inam 
Porupu manyam "conducted for Meenakshi . 
Sundareswaral Temple, thaatie Devas- 
thanam". The inam was entered in 
the names of certain persons described 
as "Bhattars". The name of the origi- 
nal grantee was not given there. It 
was held that the inam was for remu- 
neratmg the archakas and that the 
Inam Fair Register speaks of the inam 
as Devadayam and. reads it as permanent 
and that if the Inam was to a Brahmin 
personally, it would have been shown 
as "Brahmadayam' and ‘hereditary’. 


13. The same question again came up 
for consideration before a Bench of this 
Court in Ayya Nadar and others v. Sri 
Vaidyanathaswami Koil Devasthanam2 and 
it was pointed out as follows: 


“Column (2) of the inam extract 
refers to the inam as devadayam 
padikasuvaithan kulam. It is true 
the use of the word -devadayam is not 
decisive or conclusive to denote that 
it was a grant to the temple. In 
Subramania v. Kailasanatha? ` it has 
been pointed out that the word 
*devadayam' is used in inam registers 
not only in connection with religious 
grants strictly so called but also where. 
the ultimate purposes are religious. 
It is' clear from, the decision that the 
decision that the test to be applied 
in distinguishing a grant to an insti- 
tution from a grant to an individual 
is the intention and that each case 
depends’ upon its own facts. In 


l. (196^ 1 S.C]. 605. (1967) 1 An.W.R 
(S.G.) 119: (1967) 1 M.L.J. (S.C ) 119: (1966) 3 
S.C.R.283: A.LR. 1966 S.C. 1457. De 
2. (1970)2 M,L.J.129. ` 
3. 39 L.W.389: A,T.R. 1934 Mad. 258 (2). 
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Sami Ayyangar v. Venkataramana? it 
was held that èdevadayem as a grant 
does not necessarily import that the 
grant is made to the temple. It was 
further held that where a grant con- 
tains the clause that it is to be confirmed 
to party as long as he continues the per- 
Jormance of the service, it is a grant 
to the party burdened with service 
and not to the deity even though the 
word ‘devadayam’ is used as the inam 
register disclosed that the land was 
continuously held at least for two 
generations by the family of the party. 
It appears from page 260 of Sundararaja 
Iyengar’s Land Tenures that the mere 
description of an inam as devadayam is 
not conclusive that the grant is in favour 
of a religious institution, though it is a 
. strongproof that the institution is apublic 
one. It appears from the same page 
that where an inam was granted to the 
family of the defendant for service as 
acharya purusha in a temple confirmed 
so long as the service was rendered, the 
grant is not one made tothe grantee for 
the benefit of himself and the temple, 
but one made for the support of the tem- 
ple officer performing the duties of 
acharya purusha. Itis clear from column 
8 of theinam extract relating to the 
description of the inam in the present 
case that the inam is for the service of 
sthaladars, or puja paricharahams, stha- 
nikams, | karwalam, Sripadam, etc. of 
the pagoda of Sri Vaidyanathaswami 
at Madavarvilagam. Thus the inam 
‘Is notto a particular person,or to benefit 
a particular individual and the emphasis 
is really on the office of sthalandars. 
The description in column 10 refer- 
ring to the inam as permanent instead 
of as hereditary is more consistent with 
the inam being a service inam, rather 
than a personal grant burdened with 
service.... The inams have been 
granted, principally to the several 
officers attached to the temple the 
holders of the offices being remunera- 
ted by the enjoyment of the inam for 
rendering various services in the 
temple". 


lhe only other decision that requires 


to be noticed in this connection is the ` 





|l. 89 L.W.513: A.LR. 1934 Mad. 381. 
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one reported in Jamia Masjid Mosque 
Karur v. Syed Anwar Batcha Sahib and 
othersi. In that case the' grant stated 
that it would continue so long as kazi 
service was rendered, and the inam was 
also described as "'dharmadayam". <A 
bench of this Court pointed out as follows: 


"Ihe term  .dharmadayam invariably 
has been held to be inconclusive in 
determining the character of an inam. 
Nonetheless, in particular context, the 
expression does throw light, more 
especially when read conjointly with 
other relative entries in the inam 
extract...... 


If it is a personal grant and it is heredi- 
tary under column 10 that word would 
have been used, but instead the entry 
is "permanent". It is also significant 


^ thatthe grantee has not been mentioned 


and in fact the entry shows that it was 
not known. The inam was confirmed. 
free so long as the kazi service was 
rendered. This entry would have been 
different, in our view, if it was a per- 
sonal grant burdened with service. 
The entry would have read in that 
case that the grantee would be entitled 
to the inam so long as he performed 
the service. More important than all 
these entries isthe statement which : 
we referred to, to wit. This will be 
confirmed as inam attached to the: 
mosque at . Karur...... i 


Taking all the recitals which we have 
mentioned and also the observations 
we have just now made; we are of 
opinion that the inam is not shown to- 
be a personal mam. We also think. 
that the inam is attached to the mosque.. 
The office of kazi is not and cannot 
be hereditary. The fact that the pro- 
perties covered by the title deed have 
been found to be in possession of the 
members of KaziSyed Abdullah Batcha's 
family for several years cannot be 
the basis, by itself, for the view that the 
inam was a personal inam. They 
apparently happened to hold the pro- 
- perties as in succession they were 
appointed as kazis. -  ' ^- 


1..84 L.W. 437: AIR. 1971. Mad. 481. 
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14. The result of the above discussion 

lis to show that the use of the expression 
j“ dharamadayam "" or ** devadayam ^. 
|though relevant is not conclusive. The 
matter will have to be decided in the light 
lof the language employed either in the 
inam grant or in the entries in the inam 
jregister. Where the inam was con- 
(firmed ‘‘so long as he continues to do ser- 
|vice ” it is personal and where it was con- 
{firmed ‘so long as the service is per- 
lformed ? it is in favour of the institution. 
The entries in columns 8and10 of the Inam 
Register would be particularly relevant 
to show whether the inam is a service inam 
or it is in favour of thé institution. Ex- 
amined in the light of these indicia in the 
present case as against column 8 which 
‘describes the inam, it is stated ‘“‘ for ser- 
ivice as ‘mulla’ in the Mosque at Sala- 
|vakkam. The service is rendered to this 
lday ". In column 10 which describes 
the hereditary or other nature of the 
grant, it 1s stated *' so long as the service 
lis rendered ". Particularly column 10 
|shows that the grant is not a hereditary 
lone. Ifit was a hereditary one, then it 
Iwould show that the grant was a per- 


|sonal one. As pointed out by this Court 
‘in Jamia Masjid Mosque, Karur v. 
"Syed Anwar Batcha Sahib and others! 


which dealt with the case of a kazi, 
and where the grant was held to be in 
favour of the institution and not a per- 
sonal one, there is nothing to show that 
the office of mulla is a hereditary office, 
so that so long as the service of mulla is 
performed by the family, as such, it 
could be taken to be a personal inam. 
‘The entry in the inam register showing 
under columns 18 to 20 “ parties per- 
forming the service of ‘mulla’ in the 
mosque ** shows that the names of these 
parties came to be described in the Inam 
Register only because they were rendering 
the particular service. The use of .the 
expression “ their successors ? in column 
‘21 viz., to be confirmed to the present 
holders and their successors so long as 
the ‘mulla? service is performed ” 
shows that the office of mulla is not a 
hereditary office and that the inam is 
in the nature of a remuneration ‘to the 
person who renders the service as mulla, 
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In the present case, therefore, the con- 


clusion of the lowe: appellate Court 
that the grant was not a personal grant, . 
but was a grant in favour of the insti- 
tution is, thus unexceptionable. The - 
contention to the contrary advanced 
by the learned counsel for the respon- 
dents deserves to be rejected. 


15. This leads to the determination 
of the question as to whether the pre- 
sent proceedings are barred by the pro- 
visions of section 43 of the Tamil 
Nadu Act, XXX of 1963. That Act was 
passed for the acquisition of the rights 
of inamdars in minor inams in the State 
and for introduction of ryotwari settle- 
ment in such inams. Under section 3 
of the said Act, any minor inam which is 
not an estate coming within the scope of 
the Madras Estates Land Act, 1908 and 
the Tamil Nadu Minor Inams  (Aboli- 
tion and Conversion into Ryotwari) 
Act, 1963 would be vested in the Govern- 
ment. The Assistant Settlemnt Officer 
has the power to enquire into the claims 
of any person for ryotwari patta under 
the said Act. Under section 8 of the 
said Act, every person who was lawfully 
entitled to the Kudivaram in an inam 
land immediately before the appointed 
day, was entitled to ryotwari patta in 


‘respect of the land. Section 11 of the 


said Act provides that the Assistant 
Settlement Officer is entitled to enquire 
into the claims of any person in respect 
of a ryotwari patta and decide such a 
claim. Against a decision of the Assis- 
tant Settlement Officer, any person aggrie- 
ved may, within 3 months from the said 
date appeal, to the Tribunal. Section 30 
of the said Act provides for a further 
appeal to the special Appellate Tribunal 
consisting of two Judges of the High 
Court nominated from time to time by 
the Chief Justice in this behalf. Section 
43, which is the relevant provision for 


our present purpose, runs as follows: 


"Res judicata.—(1) The decision of a 
Tribunal or the Special Appellate 
Tribunalto any proceeding under this 
Act on any matter falling within its 
jurisdiction shall be binding on the 
parties thereto and persons . claiming 
under them, in any suit or proceeding 
in a civil Court, in so far as such 
matter is in issue between the parties 


IT) 


or persons afogesaid in such suit or 
proceeding. 


(2) The decision of a civil Court 
(not being the Court of a District 
Munsif or a Court of Small Causes) 
‘on any matter falling within its juris- 
diction shall be binding on the parties 
thereto and persons claiming under 
them in any proceeding under this 
Act before a Tribunal or the Special 
Appellate Tribunal in so far as such 
‘matter is in issue between the parties 
‘or persons -aforesaid in such proceed- 
ing". 

section 46, which is also to be noticed in 

the context of this case, provides as 

follows: 
“46 (1) ‘Any order passed by any 
officer, the Government or other 
authority or any decision of the Tri- 
bunal or the Special Appellate Tribu- 
nal under this Act in respect of matters 
to be determined for the purposes of 
this Act shall, subject only to any 
appeal or revision provided under this 
Act, be final. 


(2) No such order or decision shall be 
liable to be questioned in any Court 
of law.” 


Section 43 provides that the decision of a 
Tribunal m any proceeding under the 
Act on any matter falling within its 
jjurisdiction is binding on the parties 
and persons claiming. under them, 
in any suit or proceeding in a civil Court, 
in so far as such matter is in issue between 
{the parties in such suit or proceeding. 
|The binding nature is restricted to any 
[matter falling within the jurisdiction 
Jof the Tribunal or the Appellate Tribu- 
nal. In the present case the decision 
which is relied on by the respondents as 
|constituting the bar to the present pro- 
ceedings is the one decided by the Tri- 
bunal exercising jurisdiction under 
section 11 (3). Sectionll, as already 
pointed out, provides for the grant of 

otwari patta and the Assistant Settle- 
ment Officer has.to decide this question 
jin respect of the land over which any 
jclaim if made. The jurisdiction of the 
‘Assistant Settlement Officer is: merely 
for the purpose of granting a patta and 
not to decide any dispute as to title. 
(It is his decision, which is the subject 
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matter of the appeal before the Tribu- 
nal and the jurisdiction of the Tribunal 
is also restricted to finding out the person 
in whose favour the ryotwari patta 1s 
to be issued. As the Tribunal has no 
jurisdiction to go into the question of 
title to the land, as such, I do not consider 
that the bar enacted in section 43 ope- 
rates in the present case so as to disen- 
title the plaintiffs from filing the present 
suit. There is a series of decisions on 
the question as to how far the jurisdic- 
tion of the civil Court is excluded and 
the finality attached to the order of a 


Tribunal -or other authority consti- 
tuted under an Act operates. 
16. I had occasion to examine 


this question in Rajasekharan and others 
v. Elumalai Gounden and others! and it 
was pointed out in that case that in 
determining the title to the property, 
the civil Courts have jurisdiction to go 
into all the incidental questions inclu- 
ding the character of the lands and. that. 
any decision in any proceeding under 
section 1] of the Estates Abolition Act 
would not be binding on a civil Court 
and that any decision under the provi- . 
sions of section 18 or 19 of the Act with 
reference to grant of patta to buildings 
or vacant lands could not also have a 
finality beyond the scope of examina- 
tion by a civil Court. It was held that 
the finality under section 64-C of the 
Estates Abolition Act was only for the 
purpose of the Act and that it had no 
effect in a suit for declaration of title. 
All the relevant authorities have been 
noticed in that case. It is not, there- 
fore, necessary to cover the same ground 
here. 


17. The learned counsel for the respon- 
dents, however, submitted that the 
provisions of the Tamil Nadu Act XXX 
of 1963 are different from the provisions 
of the Tamil Nadu Estates Abolition 
Act, which was the subject of conside- 
ration in that case and that the decision 
rendered under that Act would not be 
applicable to the cases to which the ~ 
provisions of the Tamil Nadu Act XXX 

of 1963 would apply. ‘Fhe learned 
counsel for the respondents contended 
that the provisions of the Tamil Nadu 
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Act XXX of 1963 correspond more to 
section 15 of that Act than to section 11 
with which the Court was concerned 
in the decision in Rajasekharan and others v. 
Elumalai Goundan and others! and the 
other cases referred to therein. The 
Assistant Settlement Officer has under 
section. 11 power or jurisdiction to in- 
quire into the claims of any person for 
a ryotwarl patta in respect of any inam 
land and decide in respect of which land 
the claim should be allowed. The order 
of the Assistant Settlement Officer could 
be the subject of an appeal to the 
Tribunal under section 11 (3). If the 
question in the present case were as to 
who is entitled to a ryotwari patta, 
then clearly the machinery provided 
under the.said Act would alone be the 
one to which the parties could have 
recourse. ‘The ‘present case is not one 
in which the prayer is for the grant of 
ryotwari patta. A civil Court is not 
concerned with the issue of a patta, as 
such. The civil Court in the present 
case has’ been approached for a decla- 
ration of title to the property. There 
is no provision in the said Act for the 
purpose of finding out whether the inam 
grant is a personal grant or in favour of 
the institution. It is this aspect which 
Is agitated in the present case and so 
long as there is no machinery under 
the said Act for the purpose of agitating 
that issue, the civil Court has jurisdic- 
tion to entertain a suit for this purpose. 
I am not, therefore, satisfied with the 
correctness of the contention of the 
learned counsel for the respondents 
that the provisions of this Act are so 
different from the Estates Abolition Act 
XXVI of 1948, that the decisions ren- 
dered under the said Act have no manner 
of application here. The general prin- 
ciples of the jurisdiction of the civil 
Court and the finality attached to the 
orders of the authorities constituted as 
laid down in the decisions under the 
said ‘Acts would be applicable here 
also. : ] 


18. It would, therefore, 'follow from 
the discussion that the inam being one 
in favour of the institution so long as 
the service was rendered, the title to 


the propérty is only in favour of the ' 
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institution, that is tbe Mosque here. 
The result would be that the plaintiff 
would be entitled to the declaration of 
title. The second appeal is partly 
allowed... But there will be no order 
as to costs. . . 


R.S. - Appeal partly allowed. 


IN TRE HIGH. COURT OF JUDI- 
CATURE AT MADRAS. 





PRESENT.—V. Ramaswami, F. 


Ethiraju Chettiar Appellant * 
y. 
Danus: Ammal Respondent.. 


Indian Registration Act (XVI of 1908),. 
sections 74 and 7/—Scope—Registration of 
document—Registrar concerned only with the 
date of. executton—Registrar not concerned’ 
as to whether the document is executed on that 
date or ante-dated—Decision in statutory 
suit—Effect. 


Under section 74 of the Registration. 
Act when the: document is presented 
before the Registrar for registration, he 
has under the section to enquire (a) 
whether the document has been execu- 
ted and. (b) whether the requirements. 
of the law for the time being in force 
have been complied with on the part 
of the applicant or person presenting 
the document for registration as the 
case may be, so as to entitle the docu- 
ment to registration. If he is satisfied 
that the document had been executed 
and the requirements of law had been. 
complied with, he shall order the docü- 
ment to be.registered. If he is not satis- 
fed either, with the execution of the 
document or that the requirements of 
the law for the time being in force have 
been complied with, he could refuse to. 
register the document. On such refusal 
any person claiming under such docu- 
ment or his legal representative or assign: 
could file a statutory suit under section: 
77 for a decree directing the document: 
to be registered. | [Para. 5.]} 


f : e l 
Having regard to the scope of section 74, 
which is also the scope of section 77 in: 





— 


'. *S.A. Na. 20410f 1974 and C.M.R. 169% 
òf 1974. | 24th March, 1977. 


1r) 


° 
the statutory suit, the decision in the 
statutory suit coufd only relate to the 
factual execution of the document but 
- not to the voluntary nature of the execu- 
tion or the validity of the document 
itself. Complying with the require- 
ments of the law under section 74 having 
a reference only to those provisions rela- 
ting to registration, it could not also 
comprehend within it the validity or 
the voluntary nature of the execution. 
[ Para. 7.] 


The Registrar is concerned only with 
the date as found in the document and 
if, on the date when the document is 
presented, four months have elapsed 
from the date which the document bears, 
he has to reject the registration as 
under section 23, the document shall be 
presented for registration within four 
months from the date of its execution. 
If the date which the document bears 
is within four months prior to the presen- 
tation of the document, the Registrar 
ds not concerned as to whether the 
document was actually executed on that 
date or whether it had been ante-dated. 
The question whether the document 
' had been antedated therefore, could not 
þe decided by the Registrar even under 
section 74 (b). [Para. 8.] 





Case referred to: 


Nalla Gounder v. Krishnaswami, I.L.R. 
(1946) Mad. 317 : 58 L.W. 363 : (1945) 
2 M.L.]. 133 : A.L.R. 1945 Mad. 465. 


S.A. No. 2041 of 1974: | 


Appeal against the Decree of the Court 
of the Subordinate Judge (Principal) 
Vellore in A.S. No. 120 of 1973 preferred 
against the Decree of the Court of the 
District Munsif of Ranipet in OS. 
No. 378 of 1971. 


C.M.P. No. 11691 of 1974: 


Petition praying that in the circumstances“ 


stated therein and in the affidavit filed 
in support thereof, the High Court 
will be pleased to receive the two docu- 
ments mentioned below as additional 
evidence in S.A. No. 2041 of 1974. 


(1) Certified copy of the House-Tax 
Demand Register for the House settled 
on the appellant-petitioner and (2) kist 
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receipt book from 1955 to 1959 in respect 
of lands settled on Ellammal. 
G. JFagadeesa Ayyar, for Appellant. 


P. Muthukumaraswami Mudaliar and P. 


‘ Venkatachalapathy, for Respondent. 


The Court delivered the following 


Jupement:—S.A. No. 2041 of 1974:— 

The plaintiff is the appellant. The 
suit was filed by him for a declaration 
of his title to the suit property and for 
possession. The suit property originally 
belonged to one Venkatachala Chettiar. 
He had two wives by name Kamasundari 
and Kamalammal Kamasundari had 
two daughters namely, Muthialu and 
Ellammal. The plaintiff is the son of 
Muthialu. Kamalammal had a daughter 
by name Dhanalakshmi and the said 
Dhanalakshmi owas married to .one 
Kubendra, the brother of Kamalammal 
herself. After the death of  Venkata- 
chala in 1945, Kamasundari also died 
and Kamalammal inherited the pro- 
perty as the sole surviving widow along 
with some other properties. On 9th 
April 1959, she executed a settlement 
deed in favour of the plaintiff and his 
maternal aunt  bequeathing separate 
items of properties to each of them. 
One of the properties that was settled 
on the plaintiff is the suit property. 
That document was presented for regis- 
tration on 26th May, 1959. But the 
execution of that document was denied . 
by Kamalammal. In the meantime 


. on 6th May, 1959, Kamalammal execu- 


ted another settlement deed conveying 
the suit property and other properties 
in favour of her son-in-law Kubendra. 
That was registered on 7th May, 1959, 
The Sub-Registrar before whom the 
document dated 9th April, 1959 was 
presented refused to register the same 
on the ground that the execution had 
been denied -by Kamalammal The 
plaintiff then applied to the Registrar 
under section 72 for compulsory regis- 
tration of the document. To this appli- 
cation, Kamalammal alone was shown 
as a party-respondent. The Registrar 
also refused to register the document 
finding that the document had not been 
proved to have been executed by 
Kamalammal. It may be mentioned 
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that the document contained  keeral 
(that is no signature or thumb impres- 
sion but, only a line). The plaintiff 
filed a statutory suit under section 77 
impleading Kamalammal alone as the 
defendant in the suit. The suit was 
originally decreed directing the Regis- 
trar to  compulsorily register the 
document. Kamalammal preferred an 
appeal. That was allowed. But in 
a second appeal preferred by 
plaintiff to this Court, the order of the 
Appellate Judge was set aside and the 
matter was remanded again for fresh 
consideration. In the remanded appeal 
which was numbered as A.S. No. 175 


of 1962, by judgment and decree dated ` 


28th December, 1966, the learned 
Subordinate Judge of Vellore held that 
the plaintiff had proved the execution 
of the document by Kamalammal and 
that he might present the document for 
registration within 30 days from the 
date of the decree and thus confirmed 
the decree of the trial Court. The docu- 
ment was later on presented for registra- 
tion and it was registered. Subsequently 
the present suit has been filed on the 
ground that the defendant claiming to 
have purchased the suit item from 
Kubendra under a sale deed dated 20th 
July, 1959 had trespassed into the 
` property. The suit was accordingly 
filed for declaration of the plaintiff's 
title and for recovery of possession. 


2. The defendant  contended that 
Kubendra, the vendor of the defendant 
‘got a valid title to the property under 
the settlement deed, dated 6th May, 
1959, that on the date when that settle- 
ment deed was executed, Kamalammal 
was the owner of the property and had 
every right to settle the same in favour 
of Kubendra and that the settlement 
deed in favour of the plaintiff which was 
later on registered 'subsequent to the 
settlement in favour of Kubendra did 
not confer any title on the plaintiff. In 
fact, the. defendant contended that 
though the settlement deed in favour 
of the plaintiff is dated 9th April, 1959, 
it was executed some time subsequent 
to 6th May, 1959, the date on which 
the settlement deed in favour of 
Kubendra was executed. The further 
case of the defendant was that the 
' decision in O.S. No. 221 of 1960 filed 
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under section 77 of the Registration Act’ 
was not binding on hin? even with respect 
to the question of execution of the docu- 
ment as neither Kubendra nor the 
defendant was a party to those proceed- 
ings. On merits also, the defendant 
contended that Kamalammal did not 
execute the settlement deed dated 9th 
April, 1959 in favour of the plaintiff; ` 
nor was the document executed by her 
voluntarily. It was her case that it 
was got executed, if at all, fraudulently 
and under coercion and undue influence. 
The defendant: also pleaded that the 
settlement deed in favour of the plaintiff 
was never acted upon and not given 
effect to either. f 


3. Both the Courts below have concur 

rently held that the settlement deed 
dated 9th April, 1959 was not executed 
by Kamalammal out of her free will 
and volition and that since neither the 
defendant nor her vendor Kubendra 
was a party to the suit O.S. No. 221 of 
1960 and since the validity of the settle- 
ment deed dated 9th April, 1959 was not 
considered and could not have been 
considered in fhe statutory suit under 
section 77, the decree in O.S. No. 929] 
of 1960 was not binding on the defen- 
dant and his vendor. On the question 
whether the settlement deed dated 9th 
April, 1959 was given effect to, both the 
Courts below held that it was not given 
effect to and that Kubendra took possses- 
sion of the property in pursuance of 
the settlement deed dated 6th May, 
1959 and thereafter the suit property . 
was put in possession of the defendant 
in pursuance of her purchase under 
the sale deed dated 20th July, 1959, 
In that view, the suit was dismissed. 
It is as against this judgment that the 
present appeal has been filed. 


4. The learned counsel for the appel- 
lant strenuously contended that the. 
question of execution was concluded 
by the decision in O.S. No. 221 of 1960 
and that could not be re-agitated in 
these proceedings. In fact, it was even 
the contention of the learned counsel 
that the voluntary nature of the execu- 
tion was also concluded by the decision 
in that suit. 


5. Under section 74, when the docu] 
ment is presented before the Registrar: 


iT] 
e 
for registration, he has under section 74 
to enquire (a) whether the document 
has been executed; and (b) whether the 
requirements of the law for the time 
being in force have been complied with 
on the part of the applicant or person 
presenting the document for registra- 
tion, as the case may be, so as to entitle 
the document to registration. If he 
is satisfied that the document had been 
executed and the requirements of the 
law had been complied with, he shall 
order the document to be registered. 
If he is not satisfied either with the 
execution of the document or that the 
requirements of the law for the time 
being in force have been complied with, 
he could refuse to register the docu- 
ment. On such refusal, any person 
claiming under such document or his 
legal representative or assign could 
file a statutory suit under section 77 for 
a decree directing the document to be 
registered. 


6. In a decision of this Court in Nalla 
Gounder v. Krishnaswami!, relating to the 
scope of clause (b) of section 74, this 
Court held that “the requirements of 
the law for the time being in force" in 
section 74 (b) relates to the requirements 
of the law relating to registration which 
entitle the Registrar to refuse registra- 
tion if not complied with and that the 
Act contains provisions with regard to 
the time of presentation for registration, 
the proper office to which a document 
must be submitted for registration and 
the persons wbo are entitled to present 
it for registration. 


4. Having regard to the scope of section 
74, therefore, which is also the scope 
under section 77 in the statutory suit, 
the decision in the statutory suit could 
only relate to the factual execution of 
the document but not the voluntary 
|nature of the execution or the validity 
of the document itself. Complying with 
the requirements of the law under section 
74 having a relevance only to those 
provisions relating to registration, it 
could not also comprehend within it the 
XL e 
validity or the voluntary nature of the 
execution, The decision in O.S. No. 


1, LL.R. (1946) Mad, 317: 58 L.W. 363 : 
(1945) 2 M.L.]. 133: A.I.R. 1945 Mad. 465. 
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22] of 1960, therefore, must be taken 
as final only with reference to the 
factual execution of the document by 
Kamalammal. But even here, the find- 
ing could not be said to be concluded 
and final as against the defendant here- 
in and her vendor, Kubendran as they 
were not parties to the document. 


8. He also contended that the scope 
of the suit will include the question of 
determination of the date òn which the 
document was executed. I am unable 
to agree with this contention of the 
learned counsel. The Registrar i 
concerned only wita the date as found 
in the document and if on the date 
when the document is. presented, fo 
months have elapsed from the date 
which the document bears, he had to 
reject the registration as under section 23, 
the document shall be presented for 
registration within four months from the} 
date of its execution. If the date whic 
the document bears is within four months 
prior to the presentation of the docu 
ment, the Registrar is not concerned] 
as to whether the document was actually 
executed on that date or whether it has 
been ante-dated. The question whether} 
the document is ante-dated, therefore, 
could not be decided by the Registrar 
even under section 74 (6). 











9. The learned counsel for the appel- 
lant contended that since the docu- 
ment is dated 9th April, 1959 and since 
the registration of the document subse- 
quently makes the document effective 
from 9th April, 1959 itself, it was neces- 
sary for him to have impleaded either 
the defendant or her vendor Kubendra 
as a party in the earlier proceedings in 
order to make it binding on the defen- 
dant. I am unable to agree with this 
contention of the learned counsel. As 
already seen, the document was presen- 
ted for registration only on 26th May, 
1959, long subsequent to the settlement 
in favour of Kubendra. At the time 
when the settlement deed in favour 


. of Kubendra was executed, Kamalammal 


had title to the property and, therefore, 
the settlement conveyed her interest 
in favour of Kubendra. It is only by 
reason of section 47 which provided 
that a registered document shall operate 
from the time from which it would have 
commenced to operate if no registration 
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thereof had been required or made, 
and not from the time of its registration 
that the registration takes retrospective 
effect from 9th April, 1959. On the 
date when the document was presented 
for registration on 26th May, 1959 
the parties knew of the execution of the 
settlement deed in favour of Kubendra. 
But still, no notice was issued by the 
Registrar during the enquiry under 
section 74, nor the defendant or her 
vendor was made a party to the suit 
O.S. No. 221 of 1960 filed under section 
77. It is seen from the judgment in 
:O.S. No. 221 of 1960 that the settlement 
deed in favour of Kubendra was also 
marked as an exhibit in those proceed- 
ings, thereby putting the fact beyond 
controversy that the plaintiff in this 
case knew the execution of the document 
even during the proceedings for compul- 
sory registration. In spite of it, for 
reasons best known to the plaintiff, the 
defendant or her vender had not been 
impleaded. It is, therefore, not 
unreasonable to think that there might 
have been even a collusive decree for 
compulsory registration which could not 
have been prevented by the defendant 
or her vendor because they were not 
parties to the same. 


10. It was then contended by the 
learned counsel for the appellant that 
once under section 47 of the Registra- 
tion Act, a retrospective operation is 
given for registration we have to imagine 
that the document itself was registered 
on 9th April, 1959 and the entire interest 
of Kamalammal had already been 
parted with and that, therefore, there 
was nothing to be conveyed under the 
settlement deed dated 6th May, 1959 
in favour of Kubendra. It might be 
that if we come to the conclusion that 
there was a valid execution of the docu- 
ment in addition to the factual execu- 
tion in view of the retrospective opera- 


tion, the plaintiff will get title to the pro- : 


perty though the registration was effected 
subsequent to the settlement deed in 
favour of the defendant's vendor. But 
on that question, as already stated, both 
the Courts below have concurrently 
. held that the execution of the document 
by Kamalammal was not voluntary and 
that the settlement also was not given 
effect to. In fact, in view of the dispute 
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relating to the execution itself which 
came in the form of a suit under section 
77, it is not really possible to conclude 
that there was any voluntary execution 
of the document. Im any case, as I 
said, within the scope cf section 100, 
Civil Procedure Code, I could not inter- 
fere with the finding that the execution 
was not voluntary. It has been found 
by the Courts below and there is clear 
evidence in support of that finding that 
immediately after the execution of the 
settlement deed in favour of the defen- 
dant on 20th July, 1959, she took posses- 
sion of the property from her vendor 
Kubendra and she had continued in 
possession from that time onwards in 
her own right. "The plea of the plaintiff 
that the defendant trespassed into the 
property some time in October, 1966 
has been found against by the Courts 
below, which could only be on the basis 
that possession was not taken by the 
plaintiff in pursuance of the settlement 
at any time in order to hold that the 
settlement deed was given effect to. 


11. The second appeal accordingly 
fails and is dismissed. There will be 
no order as to costs. 


12. C.M.P. No. 11691 of 1974.— The 
documents which are sought to be 
produced as additional evidence relate 
to some property other than the suit 
property and they have no relevance 
to the point for consideration in the 
second appeal. This petition is accord- 
ingly dismissed. 


R.S. Appeal dismissed. 
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YN THE HIGH. COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present.—S. Mohan, de a 


M. R. Govindan Petitioner * 


J. ~ 


The Director of Government Exami- 
nations, College Road, Madras-6 and 
another Respondents. 


S.S.L.C. Scheme, Rule VII — (3)— Private 
teacher—Candidate taking S.S.L.C. exami- 
nation and T.S.L.C. examination—Declared 
passed—Subsequent seizure of the certificates 
by police in connection with some criminal 
proceedings—Criminal Court holding that the 
certificates of the teacher were bogus— 
Notice issed to teacher to show cause why the 
certificates should not be cancelled for tampering 
` with marks—Order passed cancelling S.S.L.C. 
& ertificate—Validity — challenged —Principles 
of the law of evidence inapplicable to depart- 
mental enguirtes—Sufficient opportunity given 
ito petitioner—Order  upheld—-Certiorari 
refused—Constitution of India (1950), Article 
2206. 


The petitioner was a private teacher- 
candidate for the S.S.L.C. examination 
held 1n March, 1950 and also in October, 
1950. According to the marks obtained 
by him he was declared eligible to appear 
for T.S.L.C. (Secondary grade) exami- 
nation for which he appeared subse- 
quently ‘and obtained pass marks. He 
became a teacher in the Corporation of 
Madras on 2nd September, 1946, and 
later became headmaster. In or about 
1960, the police seized the Secondary 
School Leaving Certificate and . T.S.L. 
‘Certificate from the petitioner in con- 
nection with criminal proceedings taken 
agamst a number of conspirators who 
had fraudulently altered the marks lists 
inthe Secondary School Leaving Certi- 
-ficates and in the T.S.L. Certificates and 
.also issued bogus certificates. Based on 
the judgment in the criminal case where- 
. in the S.S.L.C. certificate of the peti- 
tioner was marked as Exhibit 1-243, 
the petitioner was called upon to show 





^ W.P.No. 3499 of 1977. 
11 th January, 1978, 
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cause why his certificate should not 
be cancelled in view of the tampering 
with marks. The petitioner took time for 
perusal of the records. "However, the 
petitioner did not avail of the opportu- 
nities given to him and was prolonging 
the enquiry. The Director of Govern- 
ment Examinations passed the impugned 
order cancelling the Secondary School 
Leaving Certificate of the petitioner. 
The petitioner challenged the . validity 
of the said order on the ground that 
the judgment of the criminal Court 
could not constitute legal evidence, that 
he was not given opportunity of cross- 
examination and that adequate oppor- 
tunity was not given to him. 


Held: 'The Madras High Court had taken 
the view in W.P. No. 3650 of 1976 (V. 
Krishnan v. Director of Secondary Education 
and Chairman of the Board of Examinations, 
Madras) that rule VII (3) of the S.S.L.C. 
Scheme was wide enough to cover cases 
of this character and it was not necessary 
that the petitioner should be directly 
responsible for the fraudulent alterations. 
That judgment would squarely apply to 
this case. [Para. 6.] 


It was well-settled under law that in 
departmental enquiries the principles 
of the law of evidence had no appli- 
cation. [Para. 8.] 


The impugned order which relied upon 
direct as well as substantial evidence 
was fully supported in law. - [Para. 8.] 


The impugned order itself clearly stated 
as to how repeated opportunities were 
granted in favour of the petitioner and 
yet he could not avail of the same. "The 
petitioner alone had to be blamed for 
his own laches. [Para. 9.] 


Case referred tc:— 


State of Haryana v. Rattan Singh, (1977) 
2 S.C.J. 140: (1977) 2 Sac. 491: 
A.I.R. 1977 S.C. 1512. E 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances, stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue a writ of 
certiorari calling for the records relating 
to the proceedings of the lst respondent 
in R.C. No. 87-J of 1975 dated 10th 
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December, 1976 with costs of the’ peti- 
tioner. ` ~ 4 ; 
K. Shanmugham for K. B. Kannan and 
R. S. Ramalingam, for Petitioner. 


N . R. Chandran for Government Pleader , 
on behalf of Respondents. 


'The Court made the following 


OnpER.— Ihe writ petitioner . seeks to 
quash the proceedings of the first res- 
pondent dated 10th December, 1976 
' jn and by which the petitioner's Secon- 
dary School Leaving Certificate was 
cancelled. DC EM MEM 


2.: The facts are as -follows:—The 
petitioner appeared as a private teacher- 
‘candidate for the S.S.L.C. examination 
held in March, 1950 and also in October, 
‘1950. . According to the marks obtained 
by. him in the said examinations he 
was declared eligible , to appear for 
T.S.L.C. (Secondary Grade). Subse- 
'quently he appeared for the same exami- 
‘nation between 1953 and 1957 and he 
obtained pass marks. He was also 
declared to have passed the T.S.L.C. 
‘Examination (Secondary Grade). 


' TER MADRAS. LAW JOURNAL BEZOR¥S- .- 


ficates. In that case the 


(1978 
i ® 


3. He entered ‘service as a teacher 
'e f E * 
under the service of the Corporation of 


, Madras on 2nd.September, 1946. On 


29nd October, 1958 he was promoted 
as Secondary Grade * Teacher. Later 
he was upgraded as Headmaster on 
22nd July, 1961 and he was holding 
that post till 21st December, 1976. In 
or about 1960, police seized -from the 
petitioner his Secondary School Leaving 
Certificate ‘and T.S.L. Certificate 
in connection with the criminal pro- 
ceedings taken against a number of 
conspirators who had fraudulently altered 
the mark list in the Secondary School 


‘Leaving Certificate and.in the T.S.L. 


Certificate and also issued bogus certi- 
petitioner 
was examined as, P.W. 89. Based on 
that Judgment..in the criminal case, 


‘wherein the Secondary School Leaving 
‘Certificate of the petitioner was marked 


as Exhibit P-243, the petitioner was 
called upon tó show cause as to why 
his Secondary School Leaving Certifi- 
cate should not be cancelled, in view 


‘of the tampering of the marks as shown 
‘below:— po 


~ 








— Genuine Marks 
07 October, 1950 
Tamil .: . I, (a) 6).- 
x I (b) 10) 34 
S? + II s 18) 
English : 
Papér I^ 5) 12 
Paper Ij | 7) 
Elementary i 
" Science I - 7) 17 
S . II 10) 


. Tempered Marks 





16) 
10) 44 
18) 
95) 42 
. 97) 
17) 
90). 37 


123 





i 


e a a a I tma] 


 'fhe petitioner wanted time to peruse 
the records available in the department. 
He .was granted permission and he did 
certain records on 27th July, 
1976.. ' Then again he wanted a further 
opportunity. He was „askcd to come 
on 27th November, 1976 but he would 
write a letter on 26th November, 1976 


"a 


stating that it was not possible for him 
to go over in view of the heavy rains 
and the dislocation of traffic.  Find- 
ing that the petitioner was trying to. 
prolong the enquiry, the impugned order: 
came to be passed on 10th December, 
1976. This is how the present writ. 
petition arises. 


I1] 
e 


4. Learned counsel for the petitioner 
urges the following points before me: 
(1) That the petitioner was not respon- 
sible for the alteration. In. fact, there 
is no finding to that effect. In such 
cases alone Rule VII (3) of the S.S.L.C. 
Scheme, could be. used against the peti- 
tioner; (2) The order entirely relies 
upon the judgment in the criminal 
Court, which: cannot constitute legal 
evidence; (3) Even if that evidence 
were to be relied upon, persons who 
deposed so in the criminal Court should 
have been made available for cross- 
examination, in an enquiry ‘conducted; 
(4) Lastly, it is urged that no adequate 
opportunity was given to the petitioner 
to peruse the records. In fact, he had 
pleaded his inability ox ‘26th November, 
1976 on a valid ground. "Therefore; 
the matter should have been postponed 
and the petitioner ought to have been 
permitted to peruse, the records instead 
of concluding that the ‘petitioner was 
trying to protract the proceedings. 

3. Learned Government Pleader points 
out that the show cause notice itself 
clearly refers to the evidence against 
the petitioner tendered in the criminal 
Court and further states that theSecondary 


School Leaving Certificate forming the . 


subject-matter of writ petition issued 
in favour of the petitioner was marked 
as Exhibit P-243. There is no bar to 
rely upon the findings of the criminal 
Court in departmental ^ proceedings. 
Strict rule of law of evidence will not 
apply to departmental proceedings. As 
a mátter of fact, even hearsay evidence, 
which the Courts unhesitatingly reject, 
can be used as evidence in departmental 
proceedings. It has been so held in 
the case reported in State of Haryana v. 
Rattan Singh!. It is not necessary to 


examine any person as a witness. The 
finding as rendered by the criminal 


Court itself was relied upon, of which 
thé petitioner was ful made aware 
i» the show cause notice. Nothing pre- 
vented the petitioner from adducing his 
evidence. dn the contrary, the conduct 
of the petitioner would clearly show 
that he did not want to utilise the various 
opportunities afforded to him. In the 


first instance he was directed through . 


———— eee 
i. (1977) 2 S.C. 140: (1977) 2. S.C.C. 491: 
A.I.R. 1977 S.C. 1512, 
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dailies to appear on 12th, July; 1976 
and on that day he did not appear. 
He was permitted by the office ` memo- 
randum of .the first’ respondent: dated 
13th July, 1976 to peruse the records on 
27th July, 1976. He did peruse the 
records on 27th July, 1976 and wanted 
one more opportunity. He was granted 
such an opportunity to peruse the récords 
on. 27th November, 1976 but he’ would 
merely write a letter pleading: his ‘inabi- 
lity to attend’ owing to heavy‘ tains. 
On that date, ze. 27th November, 1976. 
there :was no rain at-all-to- disable the 
petitioner to come and attend ‘the 
enquiry. Therefore, it was - only "the 
petitioner's fault not to have taken advan- 
tage of various opportunities. Hence, 
he cannot complain of violation, of ‘the. 
principles’ of natural justice. eS 
6: This Court has taken the view in 
V. Krishnan v. Director of Secondary Education 
and Chairman of the Board of Examinations 
Madras’, that rule VII (3) of the S.S.L.C. | 
Scheme is wide enough to cover cases’ of 
this character and it is not necessary that 
the petitioner must be directly resporisibl 
for the fraudulent alterations. That judg- 
ment will squarely apply to this case. 
7. I may straightway refer to. the judg- 
ment of the criminal Court. in- so far.as 


‘it relates to the certificate of the petitioner. 


In paragraph 25 of the Judgment in C.C. 


-No. 6 of 1965, on the file of the Special 
. Judge, Madras, it is stated:: 


“M.R. Govindan (P.W. 89) another 
-School teacher of a corporation school 
- had also appeared for the said examina- 
tion in that year. The ‘two ‘persons. 
namely Sabapathy and Govindan, were 
not sure about their success in the exami- 
nation. Govindan informed Sabapathy 
about Selvaraj (A-6) and that the said 
Selvaraj had influence in the office of 
the Director of Public Instruction and 
might help him in getting the required: 
marks in the examination. Then, the 
two persons met Selvaraj (A-6) and 
enquired him whether he would 
help. A-6 told' them that he had 
known a clerk in the D.P I's Office 
and through him he can get the requi- 
red marks entered in the certificates 
and for that purpose he- must be paid 
a sum of Rs. 150 for each certificate. 
—MM——náÜÓ 
1. W.P. No.3650 of 1976, 
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Ultimately it was agreed that Saba- 
pathy and Govindan would pay Rs.100 
each to A-6. Sabapathy paid the said 
amount to A-6 through Govindan a day 
later after the . abovesaid meeting. 
“This was in November 1950. In 
December, next A-6 called on Sabapathy 
_and .gave him the certificate. Exhibit 
P-403 is the certificate which shows 
‘pass marks in the October, 1950 exami- 
nation for Sabapathy. The relevant 
entry in the tabulation register is 
Exhibit P-404 which shows that the 
marks given in the certificate are 
false, Sabapathy having really obtained 
. low marks and failed. After the above 
.success in getting pass marks at the 
hands of A-6, Sabapathy had become 
an intermediary for bringing customers 
to A-6. He introduced Rajamanickam 
(A-13) to A-6 and since then A-13 used 
to be seen with A-6. Then A-14 who 
had appeared for the S.S.L.C. as a 
teacher—candidate approached Saba- 
` -pathy for help saying that Rajamanickam 
of Cuddalore (A-13) was also doing 
. the business of entering required marks 
in the certificates but A-14 had no 
confidence in him and that he learnt 
that some person in Madras was doing 


' the same work.  A-14 enquired 
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Sabapathy whetheg he, knew that 
person at Madras who would help. 
Sabapathy undertook to. make the 
necessary arrangements and asked for a 
sum of Rs. 125 for that purpose. A-14 
paid that amount two days later. 
His  S.S.L.G. mark-sheet was also 
handed over to Sabapathy. He took a 
sum of Rs. 25 out of the same and paid 
Rs. 100 to A-6 and also passed on the 
certificate to him.for entering the re- 
quired marks. About a week thereafter, 
A-14 brought his brother A-15 for a 
similar purpose. In this case also Saba- 
pathy took a sum of Rs. 125 and the 
certificate and taking for himself a 
sum of Rs. 25, gave Rs. 100 and the 
certificate to A-6. About a. week later 
A-6 gave back the certificate after 
entering the required marks. He 
also represented that these marks had 
been duly entered in the records of the 
D.P.1.’s office. The certificates were 
finally handed over to A-14." 


Item No. 87 of the Chart, found at page 
41 of the said judgment, relates to a cer- 
tificate issued in favour of the petitioner, 
marked, as Exhibit P-243 therein. The 
entries are: 


4S. No. . Ex. No.of Q. No. Hand writ- Other wit- Whose Remarks. 
the  Certtfi- given ing Experts ‘nesses who hand 

cate of the by expert opinion about speak about writing | 
eniry in. T. . the author- hand-writing accord- 

. Register l ship. of hand ing to the 


writing 
** bx 





. -.87 . P-243 . 100-a 


404-b 100-b 
E & c 


- 


witnesses 
** 
T-register 
(Ex-P. 404 
relat- 
ing to 
this certificate 
tampered. 
with. 

Facsimile 
signature of 
Ranga- 
nayakulu 
made -by 
the stamp 
* used. for 
producing 
the same 
= - o -. -Signature 
in Exhibit 

P-403. 





{ij 


@ 

This clearly shows that the Tabulation 
Register, Exhibit P8404 relating to the 
certificates had been tampered with. 
I have myself perused the Tabulation 
register. It does .contain alterations. 
Those alterations are to the advantage 
of the petitioner. Under these circum- 
stances the judgment of Ramanujam, 
J., rendered in T.E.  Vimthakasi. v. 
Director of Government Examinations, 
Madras-6! this Court, would squarely 
apply. Therein, the learned Judge held: 


“Having regard to the fact that the 
alteration is forthe benefit of the peti- 
tioner and nobody else is interested 
in making such a false entry, the con- 
clusion is irresistible that the petitioner 
should have been instrumental ‘or 
responsible for making the alteration 
in the marks.” - 


In fact, how cleverly the alterations have 
been carried: out is set out in a very 
detailed fashion in the impugned order. 
I am in entire agreement with this find- 
ing. 


8. It is well-settled under law that in 
departmental enquiries the principles of 
slaw of evidence" have no application. 
That is why in State of Haryana v. Ratan 
Singh*, their Lordships of the Supreme 
Court are of the view that even hearsay 
evidence could be accepted in a depart- 
mental enquiry. ‘Therefore, the nature 
or the admissibility of a judgment 
rendered in criminal proceedings cannot 
be pressed. much. There is prima facie 
evidence against the petitioner. 


Turning to Rule VII (3) of the S.S.L.C. 
Scheme, it reads as. follows:— 


“Where evidence is laid before the 
Director of Public Instruction showing 
that any person, to whom a certificate 
has been or is proposed to be given 
under the Rule, has been guilty of 
malpractices at the Public. Examina- 
tion or convicted by a Court of law of 
what in his opinion is a serious offence, 
or that any person to whom certificate 
has beer? given has made erasures or 





1. W.P. No. 4365 of 1975. 
2. (1977) 2 S.G.J. 140: A.I.R. 1977 S.C. 
1512. ` 
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unauthorised or fraudulent alteration* 
in:the certificate, the Director may 
himself cancel, or withhold or suspend. 
the certificate with due regard to the 
offence.” 


Concerning this rule I found in W.P* 
No. 3650 of 1976 of this Court, thus: 


“This is a case in which it is clear beyond. 
doubt, that the marks obtained by 
the petitioner in English viz., ‘20’ ‘has. 
been altered into ‘39’. In fact, in the 
crimi proceedings, the petitioner’s. 
certificate was also one of the Exhibits. 
which was sent for chemical examina- 
tion to the State Forensic Laboratory 
and from there the expert opinion. 
was obtained that it was clearly an. 
alteration. This alone would be 
sufficient to being the petitioner with- 
in the mischief of rule "VII (3). 
Added to that, the learned Special, 
Judge "had. also occasion to note the 
evidence of the petitioner tbat be had 
bribed the second accused in that case 
and paid a sum of Rs. 100 for causing 
this alteration. This again, would 
mean that the petitioner, to whom a 
certificate has been given has made 
unauthorised or fraudulent alteration. 
in the certificate. | Therefore, there is 
absolutely no escape for the peti- 
tioner from this Rule.” 


The case is on all fours to the one onj 
hand. Therefore, the impugned order,| 
which relies upon direct as well as| 
substantial evidence, is fully supported; 
in law. i ; 


9. The impugned order itself clearly 
states as to how repeated opportunities| 


' were granted in favour of the petitioner 


and yet-he would-not avail of the same.| 
The “saidi portion reads :— 


“In the first instance he was directed 
through dailies to appear on 12th 
July, 1976 for an enquiry before the 
Secretary to‘the Board of Secondary 
Education, Madras-6, but he did not, 
turn: up for the enquiry on 12th July, 
1976. Then there were no rains. He 
was .again permitted in this office 
Memorandum of even No. dated 13th 
July, 1976 to peruse this office records 
on 27th July, 1976 with a view to giving 
him an opportunity for the personal 
enquiry. He came and perused this 


- 


E - 

18 Pi d $ Wn 

n 

vd loa . - ^ 
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“ office. records on 27th July, 1976, and 
-hg again wanted one more opportunity 
l which was given but he did not: avail. 


^ This is‘a clear case of adopting delay 
tactics by the teacher witha view to gain 
.time for- what purpose known only to 


“again-and again or to protect the ‘issue 
to evade punishment? > ` 
Accepting this finding, I should necessa- 
rily hold that the petitioner alone has to 
be: blamed for his laches ànd'the cor- 
plaint based. ón lack of opportunity is an 
inyented , one. SPEBLUM CT 
10. In.the. result,.oI conclude there 
are ‚no merits in this . writ petition, 
which. ‘is hereby. dismissed _with costs. 
"Counsel's fee Rs. .150. - 

Se nn Petition dismissed. 
IN LHE;HIGH COURT OF JUDI- 
CATURE AT:MADRAS. m 
Present... M. Ismail and 


i ) n i 
Séthuraman, FF. 


` . v4. i 4 


F, 


The State of. Tamil Nadu represen-. 


Madras Division, Madras-l l 
Petitioner* 


ted by Deputy Commissioner (CT), 


De 


aa E Bus WE oa 
M/s. Anandam .. Viswanathan, No. 
11-G, Mc. Nichols Road, Madras-31. 


Tamil Nadu. General Sales Tax Act (I of 
1959), section 2 (p)—Works  contract— 
Universities. and ` Educational institutions 
entering into contract with assessee for prin- 
ding question - papers—Printing charges and 
block-making charges not includible in taxable 
turnover. —. . RT 
"The: assessee,. the respondent in this 
revision, entered into contracts with the 





*T.Q, Nos..436 and 437 of 1971 
(Revision Nos, 304ard 305 of 1971). 
a : zn 5th August. 1976. 
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Universities and other educational insti- 
tutions.in.the country for printing ques- . 
tion papers for the said. educational. 
institutions. "Ihe assessee,  in''.the 
demand notes prepared gave the charges 
for printing, blocks, packing charges, 
handling charges, . delivery charges, 
postage, value of paper and value of 
packing materials separately in the | 
assessment years 1966-67 and 1968-69. 
The dispute was as to: whether the tax». 
able turnover: should include the print-. 
ing charges and block-making charges 
or not. oa | 


Held: As far as the printing of question 
papers of Universities and other, educa- 
tional institutions was concerned, matters 
like the technical excellence and .the 
professional efficiency of -the: printer 
were not so material, but what motivated 
the contract was the capacity of the 
printer to-keep the confidence and main- 
tam the: confidential nature of the work 
entrusted’ to the printer. Consequently, 
in. view of this peculiar feature which : 
would be present in the printing of 
matters _ which were confidential in 
nature and which would not be present 
in other cases, thé contract in the present 
cases without doing any violance to 
logic or reasoning, could be held as a 
contract of labour only, and not a con- 
tract for the'sale of any goods such as 
printed ‘materials. Except for’ the 
material supplied on the basis of such 
a contract,.in other respects it would’ 
continue to be a contract for work and ` 
labour and therefore there was no ques 
tion of any liability to salės tax in res- 
pect thereof [Para. 2.\ 


" As the Supreme. Court pointed out in: 


T. V. Sundaram Iyengar.& Sons v. State of 
Madras, (1975) 35 S. T.C. 24, the contract 
forsale was a contract whose main: object 
was the transfer of the property in, and 
the delivery of possession of, a chattel 
as a chattel to the buyer. The contract 
entered mto by the Universities and 
other educational institutions with. the 
printer or any' other.person for printing 
question papers and supplying the same ` 
to the Universities and institutions: could 
not be said to be a contract whose: main 
object was the transfer of property in 
the question papers from the printer to 
the Universities and institutions. . 

E l [Para. 6.] 


II] 
& : 
Cases referred to :— 


Government of Andhra Pradesh ` v. ‘Guntur 
Tobaccos Lid., (1965) 16 S.T.C. 240: 
(1965) 2 S.C.R. 167 : A.I.R. 1965 S.C. 
1396; P. T. Verghese v. State of Kerala, 
(1976) 37 S.T.C. 171; T. V. Sundaram 
Iyengar & Sons, v. State of Madras, (1975) 
85 S. T.C. 24 : (1974) Tax,L.R. 2444. 


Petitions under section 38 of the Act (I 
of 1959), praying the High Court to revise 
the order of the Court of the Sales Tax 
Appellate Tribunal (Main Branch) 
Madras, dated 11th March, 1971 and 
made in T.A.Nos. 460 and 461 of 1970 
respectively (appeals against the orders 
of the Appellate Assistant .Commissioner 
(CT) III, Madras City, in his A. Nos. 
589 of 1969 and 32 of 1970 dated Sth 
March,’ 1970; Joint Commercial Tax 
Officer, Madras in T.N.G.S.T. No. 
33795/68-69 dated 3rd December, 1969 
and T.N.G.S.T. No. 33795/66-67 dated 
30th September, 1969) respectively. 


K. S. Bakthavathsalam, Assistant Govern- 
ment Pleader, for Petitioner, , . 

T. V. Balakrishnan for. M/s. .C. V. Maha- 
lingam, S. Mathurbutheswaran and K. J. 
Rebells, for Respondent. 


a a of the Court was delivered 
by EP 
Ismail, 7.--These tax revision cases arise out 
of the order of the Sales Tax Appellate 
Tribunal, Main Bench, Madras-1, dated 
11th March,1971 in respect of two assess- 
ment years, 1966-67 and 1968-69, and 
the controversy is very narrow. The 
assessee in these cases entered into con- 
tracts with the Universities and other 
educational institutions in the country 
for printing question papers for the said 
educational institutions. The assessee, 
in the demand notes prepared gave the 
charges for printing, blocks, packing 
charges, handling charges, : delivery 
charges, postage, value of paper and 
value of packing materials separately, 
in the relevant assessment years. ‘The 
dispute related as to whether the taxable 
turn-over should include the printing 
charges and block-making ` charges or 
not. As far as the assessment year 


1966-67 is concerned, the printing char- ` 


ges amounted to Rs. 99,675.00 and 
block-making charges amounted to 
Rs. 2,923.95p. totalling—Rss.1,02,598.95 P. 
As far asthe assessment year 1968-69 
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is concerned, the printing charges amoun- 
ted to Rs. 1,33,137.00- and block-making 
charges amounted to Rs. 5,361.75 P.. 
totalling Rs. 1,38,498.75P. The : ques- 
tion to be considered is whether these 
two amounts were includible in the 
assessable turn-over in the respective 
years in question. The . case of the 
respondent was that the contract. 
entered into between: her and respective 
educational institütions. was a contract. 
of work and labour and in. the perfor- 
mance of that contract, incidentally she: 
had to sell paper to them and therefore;: 
except to the extent of the cost of paper; 
in respect of the other amounts received 
by her she was not liable to pay any 
sales tax. On the other hand, - the 
case. of the Government was that the 
contract was for -the sale of printed: 
materials by the respondent to the res- 
pective educational institutions and, 
therefore, the entire amount will have 
to be. taken into account. as turnover 
liable to tax. We may point out in this con-: 
text that till thé year 1963 the respondent 
herself was doing the printing and during: 
that period the ‘Tribunal has been hold- 
ing that only the cost of the paper was: 
liable to be included in the taxable turn-. 
over. With effect from 3rd November; 
1963, the printing work was done by.a. 
firm of which the assessee’s sons ‘and: 
daughters were partners, but the con- 
tract continued to be entered into between 
the respondent and the respective educa- 
tional institutions. According to the 
Government, this made a . difference 
and, -therefore, the earlier order of the: 
Tribunal cannot govern the assessment 
for the respective years referred to above.’ 
TheTribunal held tnat there was no need 
to change the view it had already adop-' 
ted in view of the fact that the printing 
work was done by a firm consisting of 
the sons and daughters of the respondent 
and even after the change it is only the. 
value of the paper that was liable to be 
included in.the taxable’ turn-over. It 
is the correctness of this conclusion. of 
the Tribunal that is challenged in the 
form of thé two revision cases preferred i 
to this Court under section 38 of Tamil 
Nadu Act (I of 1959). | i 


2. We are clearly of the opinion: tha., 
the contract entered into between the 
respondent and ‘the. Universities," and. 
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the other educational institutions was 
a composite contract in the sense it was 
a contract for work and labour as well 
as contract for the sale of the paper, 
since there was an express agreement for 
the sale of the paper by the respondent to 
the Universities and other educational 
institutions in. question. The learned 
Additional Government Pleader drew our 
attention to decisions holding that the 
sales of printed bills or printed. account 
books or printed books have been held to 
be sales attracting liability to sales tax 
because all of them happen to be, sales 
of printed materials and: exactly on the 
same pattern, the present case involves 
sale. ofi printed materials, viz., printed 
question. papers and therefore the entire, 
consideration received by the respondent 
from the respective Universities and educa- 
tional: institutions should, be treated as 
taxable turn over. We are unable to 
accept this argument in view of a singular 
and: peculiar feature present and involved 
in the contract relating to printing of 
question papers of the educational insti- 
tutions. It 1s not in dispute that the 
printing of the question papers of educa- 
tional. institutions is extremely and highly 
of a confidential nature and, therefore, 
it cannot be entrusted to any Press as 
one likes, and such a contract will be en- 


tered into by the Universities and the. 


other educational institutions only with 
a person in whom they have got the high- 
est confidence so that the printer will not 
divulge the questions to.be printed by her 
or by him and all preserve the confiden- 
tial nature of the entire transaction. In 
the case of the printing of the other ma- 
terials, just like letter heads or bills or 
account books or even printing works 
like a novel, story. or poem or a drama, 
the technical excellance and the professio- 


nal efficiency of the printer, among cther. 


things, may enter into calculation for en- 
trusting the job to a particular printer. 
But, as far as the printing of question 
papers of Universities and other educa- 
tional institutions is concerned, matters 
like the technical excellence and the pro- 
fessional efficiency of the printer are not 
so material, but what motivates the con- 
tract is the capacity of the printer to 
keep the confidence and maintain the 
confidential nature of the work entrusted 
to the printer. Consequently, in view 
of this peculiar feature which will be 
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present in the printing of matters whic 
are confidential in natare and which wi 
not be present in other cases, the contract 
in the present cases without doing any 
violence to logic or reasoning, can b 
held as a contract of labour only, and not| 
a contract for the sale of any goods such 
as printed materials. In the course of 
execution ofthis contract and for the 
purpose of completing the work, the par- 
ties may enter into the contract for the 
sale ofthe paper and in this context, it will 
be a composite contract which can be 
split up into contract for. sale of paper and: 
contract for work and labour. As has 
been pointed out by the Supreme Court 
in - Government of Andhra Pradesh v. Guntur 
Tobbacco Limited. +, 








“the fact that in the execution of a 
contract for work some materials are 
used and property in the gecds so 
used passes to the other party, the 
contractor undertaking to dothe work, 
will not necessarily be deemed on that 
account to sel! the materials. A cont- 
ract for work in the execution p, of 
which goods are used may take one of 
three forms. The contract may be for 
work to be done for remuneration and 
for supply of materials used in the 
execution of the works for a price ; it 
may be a contract for work in'which 
the use of materials is accessory or 
incidental to the execution of the work; 
or it may be contract for work and use 
or supply of materials though not 
accessory to the execution of the 
contract is voluntary or gratuitous. 
In the .last class there 3s no sale 
because though property passes it does. 
not pass for the price. Whether a con- 
tract is of the first or the second class. 
must depend upon the circumstances;. 
if it is of the first, it is a composite 
contract for work and also where 
itis ofthe second category itis con- 
tract for execution of goods of work 
not involving sale of goods.” 


In view of the demand notes’ 
prepared by the respondent in these 
cases showing the cost of the 


paper separately, the contraet in the 
present cases must be deemed to fall in the 
first category referred to by the Supreme 





1. (1965) 2 S.G.R, 167 : (1965) 16 S.T.C, 
240: at255: A.LR. 1965 S.C. 1396. x 
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2: 


Coi and therefore, except for the ma- . 


terial supplied on the basis of such a con- 
tract, in other respects it will continue to 
be a contract for work and labour and 
therefore there is no question of any lia- 
‘bility to sales tax in respect thereof. 


3. Certainly, this reasoning of ours will 
cover the printing charges. Then there 
remains the charges for the block-making. 
Admittedly, the 
after the question-papers have been prin- 
ted. Therefore with regard to these 
blocks there is no sale of the blocks because 
there is no question of passing of the pro- 
perty in the blocks from the respondent to 
the various Universities and other educa- 
tional institutions. 
making charges also cannot be included 
in the taxable turn-over. 


4. Mr. T.V. Balakrishnan, learned coun- 
se] for the respondent, brought to our 
attention the decision of the Kerala High 
. Court in P.T. Verghese v.-State of Kerala! 
'in support of his contention that the 
contract relating to printing of question 
papers should be treated on a special 
footing and should not be treated as a 
contract for the sale of printed material. 
Though the conclusion arrived at by the 
Kerala High Court is the same as we have 
done in the present case, still we would 
rest our conclusion on the ground given 
by us 


5. The learned Additional Government 
Pleader drew our attention to the fol- 
lowing passage occurring in the judgment 


of the Suprme Court in T.V. Sundaram : 


Iyengar and Sons v. State of Madras*. 


** The question with which we are con- 
cerned, as would appear from the 
resume of facts given above, is whether 
the construction of the bus bodies and 
the supply of the same by the assessees 


totheir customers was in pursuance ofa , 


contract of sale as distinguished from 
a contract for work and labour. The 
distinction between the two contracts is 
often a fine one. A contract of sale is 
a contract whose main object is the 
transfe? of the property in, and the 


1. (1976) 37 S.'T.G. 171. 
2. (1974) Tax. L.R. 2445: (1975) 35 ern 
24 at 29. 
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blocks are destroyed, 


Therefore, . the block-. 
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` delivery of the possession of, a chattel 
as a chattel to the buyer. Where the 
main object of the work undertaken by 
the payee of the price is not the transfer 
of a chattel qua chattel, the contract is 
one for work and labour. The test 1s. 
whether or not the work and labour 
bestowed are on anything that can 

' properly become the subject of sale ; 
neither the ownership of the materials, 
nor the value of the skill and labour 
as compared with the value of the 
materials, is conclusive, although such. 
matters may be taken into considera- 
tion in determining in the circumstan- 
ces of a particular case, whether the 
contract is in substance one for work 
and labour or one for the sale of a chat- 
tel (see Halsburys Laws of England, 
Volume 34, p. 6 Third Edition)" ` 


6. We are unable to hold that this pas- 
sage in any way, assists the stand of the 
Department in the present case. As a 
matter of fact, this statement far from 
ene the case of the Government, 

l support the case of the respondent} 
in the present case. As the Supreme 
Court has pointed out, the contract for 
sale is a contract whose main object is 
the transfer of the property in, and the 
delivery of possession of, a chattel’ as af 
chattel to the buyer. The contract 
entered into by the Universities and other 
educational institutions with the printer; 
or any other person for printing questio 
papers and supplying the same to thej 
Universities and institutions cannot be 
said to be a contract whose main object is 
the transfer of the property in the ques 
tion papers from tke printer to the Uni- 
versities and institutions. Therefore, the} 
observations of the Supreme Court cer- 
tainly cannot be of any assistance to the 
Department's contention in the present 
case. 














7. Under these circumstances, the tax 
revision cases fail and they are dismissed. 
There will be no order as to costs. 


S.J. 





Petitions dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Pss iP. Govindan Nair, Cj. 
A. Varadarajan, F. 


. Union of India, represented by the 
Collector of Customs, Customs 
House, Madras and another 

T Appellants* 


and 


pose 
Messrs. Marcel Nevens, Madras and 
others ` Respondents. 


Foreign Exchange Regulation Act (VH 
ef 1947), sections 12, ` 23-A—Customs 
Act (LII of 1962), sections 50 and 133— 
Confiscation . of goods—Levy of penaliy— 
Degree of proof. required—-Same as’ dn a 
eriminal case. 


Section . 93-A of the Fore! cign Exchange 


Act provides that the restriction or prohi- 
bition imposed by séction 12 (1) shall be 
deemed to -have been imposed. under 
section, 11 of the Customs Act and all 
the ` provisions of that Act shall have 
éffect accordingly. It is.the, violation of 
section 12 (1) of the Foreign Exchange 


Regulations Act that may be penalised. 


by applying the provisions of the Customs 
Act, and not violation of any of the rules 
framed or any direction issued andes any 
Provisions of the law. [Paras. 2 end 5.] 


Speculations certainly ‘should be avoided, 
particularly when orders of confiscation 
and imposition of penaltyare tobe made. 
The provision is of a penal nature. The 
degree of proof that is required far-penalty 
to be imposed is that which is required 
in a criminal case. There must be some 
material on the basis of which a reasona- 
ble conclusion is possible. In fact the 
conclusion must not only be a possible 
conclusion but must be the only conclusion 
that could be reached on the material 
before the authorities. [ Para. 10.) 


Cases referred to: 


Becker Gray and Co. v. Union of I ndis (1970) 
3 S.C.R. 445 : (1970) 2 S.C.J. 571: 


Comp. Cas. 887: A..LR. 1971 S.C. lg: 


S. I. Coir Mills v. Additional Collector of 





*W.A. Nos. 309 to 317 of 1974 and 358 of 1973. 
27th September, 1977. 
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Customs, (1976) 3 S.C. C. 354: (1976) S.C: 
(Crl.) 407: (1976) 3 S.t.R.905: 47 Comp. 
Cas. 681 : A.LR. 1976 S.C. 1527. 


Appeal under clause 15 of the "Letters. 
Patent against the orders of Ramaprasada, 
Rao, J., dated 15th November, 1972 in 
W.P. No. 792 of 1971 etc. 


T. Chengalvarayan and R. Thyagarajan, o 
Appellant. 


S. Govind Swaminathan, I.- Subranonian, 
, Udayaprakash David, and Raj, for Respon-, 
dents. 
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The. Order ol the Court was made by; 


Govindan Nair, CF. —These writ appeals are l 
taken respectively from the judgments in’ 
W.P.Nos. 792,2573, 1427, 1426,1425;2549, 
1428, 885, 1424 and 246 all of the year’ 
1971. W.P. Nos. 792,1427 1426,1425, .2548,. 
1428 and 1424 of 1971 were taken “by, 
what,we may term, agents, which term will. 
be clarified when we state the facts. ‘The, 
other writ petitions to which reference has: i 
been made were by the exporters, 


2. ‘The short question that arose for deci-! 
sion before Ramaprasada ' Rao, J., in the 
writ petitions was whether there had béén. l 
violation of section 12 (1) of the Foreign. 
Exchange Regulation Act, 1947, by: the 
writ petitioners. "We shall extract sec: 
tion 12 (1) as amended presently. Section’ 
23-A of the same Act has provided that 
the restriction or prohibition imposed by 
section 12 (1) shall be deemed to. have 
been imposed under section 11 of the 
Customs Act and all the provisions of 
that Act shall have. effect accordingly. 
It is by virtue of this provision in the 
Foreign Exchange Regulation Act, that 
a show, cause notice was issued to the 
writ petitioners relying on sections 113 
(d) and (i) read with section 50 of the 
Customs Act, 1962, asking them to ex- 
plam why the goods, which were sought 
to be exported, should not be confiscated 
and why penalty should not be imposed 
on them applving sections 113 and' 114 
of the Customs Act. It is at this stage 
necessary to extract section ^ 12 (1) 
of the Foreign Exchange Regulagion Act, 
1947, as amended— 


“ 12 (1) The Central Government may: 
by notification in the Official Gazette, 
prohibit the taking or sending out by 


TT) 
land, sea or air (hereinafter in this 
- Séction referred to as export) of all 


-goods or of any goods or class of goods 
"specified in the notification from India 
"directly or indirectly to any place so 
- specified unless, the exporter furnishes 
to the prescribed authority a declara- 
-tion in the prescribed form supported 
- by such evidence as may be prescribed: 
or so specified and true in all material 
particulars which, among others, shall 
‘include the amount representing:— 


(ìi) the full export value of the goods; or 


(ii). if the full export value of the goods 
is not ascertainable at the time of ex- 
port; the value which the exporter, 
: having regard to the prevailing market 
-conditions expects to.receive on the 
-sale of the goods in the course of inter- 
. national trade, and affirms in the said 
declaration that the full export value 
of the goods (whether ascertainable at 
the time of export or not) has been ‘or 
-within the prescribed period: will- be 
“paid im the prescribed manner. *"’ 


Earlier, the same question arose before this’ 
Court, and it was dealt with by. Palani-. 
swami, J., in the common judgment dis- 
posed of W.P. No. 3758 to 3761 of 1970 and 
certain other writ petitions. . The learned 
Judge came to the conclusion that there 
was.no material whatsoever before the: 
Collector .of Customs, who took action: 
under sections 113 and 114 of the Customs 
Act, for confiscating the goods and im-. 
posing penalties on the petitioners before , 
the learned Judge. Ramaprasada Rao, J., 
followed the decision of Palaniswami, J., 
and: allowed the two sets of writ petitions, 
one by the exporters, and the other by the 
agents, and set aside, the confiscation. 
orders and the orders imposing the penalty 
by.applying the principle of the decision 
rendered by Palaniswami, J. There is no 
discussion, in the judgment under appeal | 
in these cases. Reliance has been placed 
solely on the reasoning of Palaniswami,., 
inthe judgment referred to. 


3. ` It is argued on behaf of the Union of 
India.and the concerned Secretary, the 
appellants béfore us, that the reasoning of 
the Collector and the observations made by 
him ‘and thé inference apparently drawn 
_ bythe Collector would indicate that there 
‘was some secret understanding or agree- 
$i "i1 B oe ' C. xar o ‘ 
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ment between Messrs: Simpson and Mc- 
Conechy Ltd., functioning in India, who 
are admittedly the agents of Messrs Beving- 
tons and Sons, Ltd., London and Beving- 
tons and Sons and the principals, and 
the agents had similar agreement with the 
German firm Messrs. Zentral Kommerz, 
that the goods despatched by the writ 
petitioners allegedly intended for the Ger- 
man firm, were not really intended for 
them but for Bevington and Sons Ltd., 
London. The Collector of Customs 
heavily relied on the materials said to . 
have been collected by the Customs autho- 
ritieson the search of tae premises of Messrs 
Simpson and McConechy Ltd., and certain 
doubtful entries in the contract, and came 
to the conclusion that the real contract of 
export was between the exporter'and 
Messrs. Bevington and Sons Ltd., ‘and 
not between the exporter and the German 
firm, Zentral: Komnierz. "The Collector 
of Customs ‘also, as a: consequence of his 
understanding, came. to the conclusion 
that the mode of payment for the’ goods 
exported were to be in Sterling and not 
to be in:Indian rupee. Therefore, the 
Collector of Customs had no difficulty in 
holding that the declaration that had 
been made, as envisaged by section 12 (1) 
and the affirmation that had been 
made under section 50 (2) were not true. 
Palaniswami, J., has dealt with the matter 
in detail in the judgment referred: to by 
Ramaprasada Rao, J. in the judgment 
under appeal in these cases, and it is not 
necessary to state all the grounds men- 
tioned therein, We would, however; like 
to emphasise certain aspects ,which we 
consider are the salient features of this 
type of cases. 


5. The first aspect we would like to point 
out is that it is the violation of section 12) 
(1) of the Foreign Exchange Regulatio 
Act that may be penalised by applyin 
the provisions of the Customs Act, ano 
not the violation of any of the rules framed 
or any direction issued under any of the 









' provisions of the law. We need not ela- 


borate on this, because the point ‘is 
covered by the decision of the Supreme. 
Court reported in Becker Gray and Co. v. 
Union of Indial., E 
————— M ÁÓÁÁ" a a a a 
1. (1970) 3 S.C.R. 445 : (1970) 2 SC; 571: 
41 Comp. Cas. 887 AIR: 1971 S.C. ll6g `; 
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6. The second aspect which we must refer 
to is what has been emphasised by the 
Supreme Court in the decision reported in 
S.T. Goir Mills v. Addl. Collector of Customs?. 
We shall extract paragraph 8 of this judg- 


ment.. t 


«The declaration of the buyer's name 
. even if wrong in the shipping bill and in- 
, voice did not attract the provisions of sec- 
tion 12 (1) of the Foreign Exchange Re- 
gulation Act. Inthe form prescribed un- 
der R. 3 of the Rules (G.R.I being one 
such form) the buyer's name was not to 
be inserted. It was not given in the dec- 
laration furnished by the appellant. in 
that form. But the finding of the 
Additional Collector is that the desti- 
nation of the goods was Trieste, in Italy, 
and in the declaration furnished in 
form G.R.I. the appellant had stated 
. that.the payment-was to be received in 
Indian, rupees and this statement was 
untrue being against the prescribed 
manner". 


The learnea Judge of the Kerala High 
Court who dealt with the writ petition 
(which gave rise to the appeal before the 
Supreme Court) and dismissed ic, held that 
section 12 (1) (4) would not apply and 
the obligation of the exporter was— 


(a) 10 furnish to the prescribed au- 
thority a. declaration ın the prescribed 
form supported by such evidence as 
may be prescribed; 


(by which declaration must be true in’ 
all material particulars and that 
among others shall include the amount 
representing the full export value of the 
goods; and 

(cr), he must affirm in the said decla- 
ration tnat the full export value of the 
goods will within the prescribed period, 
be paid in the prescribed manner. 


The learned Judge stating that there was 
no- case that there was no affirmation in 
the declaration held that section 12 (1) 
was not violated. The Division Bench, 
before which the matter went up in ap- 
peal, noticed that the declaration furnished 
by the appellant did not contain an afir- 
mation as required by the last portion of 





1, .(1976) 3 S.C.C. 354 : (1976) S.C.C. (Crl.) 
407 : (1976) 3 S.C.R. 905 :.47. Comp.-Cas, 681 : 
A.LR. 1976 S.C. 1527. 


THA MADRAS LAW JOUANAL REPORTS - 


{1978 


the said sub-section. But, since the 
mode of payment mentiéned in the decla- 
ration (sic) was contrary to rule 7 of the 
Rules, the Division Bench upheld the view 
of the Additional Collector 
appelant “had misdeclared the mate- 
rial particulars and attempted to €x- 
port the goods in question in contraven- 
tion of the prohibition contained in 
section 12 (1) of the Act." 7 


- that the. 


7. The Supreme Court referring to this 


the Division 


conclusion reached by 
Bench observed :— À 


“On the facts and in the circumstances. 
of this case we are constrained. to. hold 
that even after the statement in Column 
2 of Form G.R.I. that the country 
of destination of goods was Italy the 
statement in column 5 that the pay- 
ment was to be received in India m 
Indian Rupee was not untrue.” 


However, the appeal was dismissed and the 
decision of the Division Bench of the High 
Court was upheld on the ground that had 
he, the exporter, made a declaration, then 
he would certainly have violated section 
12 (1): of the Act by giving sucha 
declaration, and the omission to give a 
declaration (there was no declaration } 
was also a violation of section 12 (1). 


8. Here, on the facts of the documents. 
that bave' been filed by the exporter, there 
is nothing to indicate that there is any vio- 
lation of section 12 (1). 'Ihe exporters 
had stated that the destination ofthe goods 
was a company in German Democ- 
ratic Republic and the payment was 
to be made in rupees for which 
crudit facilities would be provided to the 
agents of Messrs. Bevington and Sons 
Ltd.,in India. The Collector of Customs 
went behind the face value of these state- 
ments in the relevant documents, on the 
basis of the- impressions formea by going 
tnrough the documents obtamed by a 
search «of the agent’s premises. The 
Collector of Customs assumed that the 
real sale in question was in favour of 
Bevington and Sons Ltd., London, and 
not in favour of the German firtn Zen- 
tral Kommerz, Berlin. The Collector 
of Customs naturally came to the further 
conclusion that the payment wouid have 
to be made in Sterling since England 
fell under Group A in Schedule I of the 


1T) 


Foreign Exchange Regulation Act, and 
that, therefore, the statement that the 
payments are to be made in rupees was 
alone aù untrue statement.. The whole 
approach was made by the Collector. of 
Customs on the basis of the initial impres-, 
sion formed. It is stated by the Collector 
of Customs in the earlier part of the‘order, 
after referring to the contentions raised on 
behalf of the exporters and the agents, in 
paragraph 17 of his order— 


* T am afraid that I am unable to ac- 


cept thé explanation furnished by them. 
' The correspondence seized from the 
_ premises of Messrs. Simpson and Mc- 
Conechy provide ample evidence to 
show that they had a good deal of 
hand in planning the mode of payment 
for the purchase made by them for and 
on behalf of Messrs. Bevington and 
-Sons. This kind of elaborate planning 
including alteration and addition in 
crucial documents like contracts 
«would not have been necessary if these 
exports were in the nature of a, straight 
sale by the Indian Exporters to tne so- 
called consignees in the Eastern Euro- 
pean countries with M/s, Bevington and 
Sons playing just the role of brokers as 
made out by their agents Messrs. 
Simpson and McConechy.” 


9. One aspect that is to be noted in this 
connection is that there was no material 
whatever before the Collector of Customs 
which would reveal any secret arrange- 
ment or agreement between Bevington and 
Sons, Ltd., and the German firm Zentral 
Kommerz, On the other hand, the mate- 
ria] that was available before the Collector 
of Customs,to which reference was made 
by him, indicated that the German firm 
Zentral Kommerz had opened letters 
of credit for a large sum of money with 
the agents for the purpose of paying the 
exporters the value of „the. goods. 
What is noteworthy is that a contract 
identical! to that entered into between 
Bevington and Sons,.Ltd. through their 
agents, Simpson and McConechy in India 
.and the exporters had also been entered 
into between the exporters and the Ger- 
man firm. We think, with great respect, 
‘the learned Judge Palaniswami, J.in giving 
importance tó the opening of the Letters 
-of Credit and the contract between the 
exporter and'the German firm, proceeded 
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on right lines, and it was on that basis 
that the learned Judge came to the con- 
clusion that there was nothiog to indi- 
cate that the statements made in the docu- 
ments filed by the exporters were untrue. 
The learned Judge also ‘observed that 
there was no material to indicate, assum- 
ing that the documents said to have been 
recovered from the agents, Messrs.Simpson 
and McConechy, Ltd., indicated that 
there was some underhand dealing betw- 
een Simpson and McConechy and Messrs. 
Bevington and Sons, on which aspect.the 
learned Judge did not reach any conclu- 
sion but only assumed that the conslu- 
sion of the Collector was correct, because 
the question did not arise before the lear- 
ned Judge, as the writ petitions before 
the Judge were all by the exporters—- 
that the exporters knew about it and had 
thereafter made any false declarations. 
It was pointed out that the same informa- 
tion that must be taken to have been 
available to the agents, Messrs Simpson - 
and McConechy could not be atributed 
to the exporters. The statements made 
by the.exporters were accepted to be true. 
The order of the. Collector of Customs 
was set aside, and the writ petitions were 
allowed by Palaniswami, J. We have 
no doubt whatsoever that the facts being 
identical, the same result should follow 
in the case of the applications made' by 
the exporters which have been allowed 
by Ramaprasada Rao, J. under the 
judgment under appeal. Hence, W.A. 
No, 310, 316 of 1974 as well as W.A. 
No.. 358 of 1973 have to be dismissed. 
We do so. l ; 


10. Regarding the other appeals, which 
are all by the'agents, Nevens and Simpsoni 
and McConechy Ltd. a further question 
arose, in view of the conclusions reached 
by the Collector of Customs, whether 
there was any material before the Col- 
lector of Customs on which a reasonable 
man acting quasi-judicially could reach 
the conclusion that wes reached by the 
Collector of Customs. Mr. Govind 
Swaminathan, on behalf of the appel- 
lants in this batch of cases, we think, 
rightly contended that the material 
available was only the correspondence 
of documents exchanged between the 
agents —counsel was appearing for Messrs. 
Simpson and McConechy Ltd., and their 
principals, or the pencil notings said to 
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have been made by the said agents in 
the originals of these contracts, and that 
this. by no stretch of imagination can 
reveal that there was any understanding 
or agreement between -the principals 
Bevington and Sons  Ltd.,' and the 
German firm Zentral Kommerz. It is 
not enough if there was material to make 
a-guess that there could possibly have 
been a similar agreement '; between 
Messrs. Bevington and Sons:;Ltd., and 
the. German firm; but, there must : be 
some tangible proof. -Speculations. cer- 
ainly should be avoided; . particularly 
when orders of confiscation: and imposi- 
ion of penalty are to be made. .The pro- 
vision is of a penal nature. ` The degree 
f proof that: 1s required for the penalty 
to-be imposed is that which is required 
m a criminal case. We .would expect 
e.material on the basis of whicn a 
nable conclusion . is possible. In 
fact, the conclusion must not only be a 
ible conclusion but must be the only 
nclusion that could be reached on the 
material before the authorities. There 
was no such material at all before the 
- Collector of Customs.- In view. of this, 
though Palaniswami, J.’s judgment did 
not deal with the case .of agents,. we 
think the conclusion reached by: the 
learned Judge must apply to the agents 
as, well, since there is nothing to indicate 
that the contracts were not with the 
German firm as stated in the contract 
for’ which payments were arranged «by 
the.German firm in rupees. ‘We accord- 
ingly dismiss W.A. Nos. 309, 311, 312, 
, 318, 314, 315 and 317 of 1974 as well. 
We direct the appellant to pay the costs 
of the respondents in all these appeals. 
Qounsel’s fee one set Rs. 500. © | 


RS. Appeals dismissed. 
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IN THE HIGH COURT 
TURE AT MADRAS. 


Present:—V. Ramaswami and V. Sethu 
taman, Ff. . NI Tx 
The State of Tamil Nadu represented. 
by the Deputy Commissioner of Com- 
mercial Taxes, Madurai  .' Division, 
Madurai ' 


OF JUDICA- 


(og 
i.t! 


B. 


Thiru K.R. and P. Shanmughayel 
Nadar, Dealers in Cocoanuts, Man- 
nadimangalam, Madurai District 

; | .. Respondent. 


Tamil Nadu General Sales Tax Act (I of 
1959), section 2 (r)——Dealer im cocoanuts, 
lessee of cocoanut  thope— Whether sale of 
cocoanuts exempt under section 2 (r)—-Main- 
taining thope not interest in land—Entire 
turnover held liable for assessment. _— 


The assessee who was a dealer in cocoanuts. 
was also the lessee of a cocoanut thope. 
The assessee claimed: that the leases were 
for 2 period of three years and he had to 
spend for the maintenance of the thope 
which would be an interest in the land. 
The- assessee claimed exemption: from 
assessment under section 2 (r) of the 
Tamil Nadu General Sales Tax Act and 
succeeded before the Tribunal. On 
revision, j ral 


Held: The ' cocoanut trees leased to the 
assessee were yielding even during the 
time when they were leased ‘out: - The 
lease itself was only for a: period’ of. three: 
years." Therefore the cocoanut trees. 
could not have been planted and: reared. 
by the assessee and the lease was, only a 
lease of the usufructs and not an agricul- 
tural lease or’ cultivation. of cocoanut: 
plants Merely spending money for pre- 
servation of the thope would not amount. 
to an interest in the land itself. Jf there 
was no interest in the land and the lease- 
was only a lease of the usufructs, there 
could be no doubt on the basis of decision. 
S.T. Sultan Ahmed Rowther and others v.. 
State of Madras, (1954) 5 S.T.C. e166 and. © 
the decision in ‘Deputy Commissioner’ of 
Commercial Taxes v. Palaniappan, (1973) 31. 








*Tax.C.No. 321 of 1972. _ 84 March, 1976. 


If] 
E 


S T.C. 387 that: the: entire turnover 
would be liable for assessrhent.. [Para. 4.] 


Cases referred to:i— © > on’ 


S.T. Sultan Ahmed’ Rowther and others . v. 
State of Madras, (1954) 5 S.T.C. 166; 
K.M. Jamal Mydeen v., State of Madras, 
(1968) 22 S.T.C. 45; Arumuga Vettiyan v. 
Angamuthu Nadar,. (1965) 1 M.L.J. 170; 
ndia Pistons - Ltd. v. State of Tamil Nadu, 
(1974) 33 S.T.C. 472; State of Madras v. 
Spencer and Company Lid., (1974) 34 S.T.Q. 
249; Commissioner of Income-tax, Madras v. 
Mahalakshmi Textiles Mills Ltd. (1965) 
56 J.T.R. 256; Commissioner of Income- 
tax, Madras v. Mahalakshmi Textiles Mills 
Ltd, (1967) 66 I.T.R. 710:-(1967) 2 
An.W.R. (S.C.) 92: (1967) 2. M.L.J. 
(S.C.) . 92: (1967) 2 S.C.J. 738: (1967) 
3 §.C.R. 957: (1967). 2 I. T.]. 637: A.LR. 
1968 S.C. 101 ; 7.V.S$. Iyengar and Sons 
(P.) Ltd. v. State of Madras, (1970) 25 
S.T.C:, 407; Deputy Commissioner of Gom- 
mercial .Taxes v. Palaniappan and Company, 
(1973) 31 S.T.C. 387; Palaniappa. Pula: v. 
Deputy Commercial Tax Officer, (1971) 28 
S. T.C. 502. . m i 


Petition’ under section 38 of the Act 
(Sec. Repraying the High Gourt to revise 
the Order of the Sales “Tax Appellate 
"Tribunal, ‘Additional Bench, Madurai, 
dated 17th September, 1971 and passed 
in T.A. No. 405 of 1966). Appeal No. 691 
of 1965; dated 6th January, 1966 on the 
file of 'the Appellaté Assistant Commis- 
sioner, Madurai, relating to the  asséss- 
ment year 1963-64. Proceed*ngs of the 
Deputy Commercial Tax Officer, 
. Madurai, in: Assessment No.A-1. 11153 of 
1963-64 dated 28th November, 1964. 


K. .Govindarajan, . for. Additional Govern- 
ment Pleader, on behalf of Petitioner. 


R. Venkat for C. S. Chandrasekara Sastry, 
C. Venkataraman and C." Natarajan, ‘for 
Respondent. i M Tou 
The Judgment of the Court was delivered 
Ramaswamt, 7.—lhe assessee is a 
dealer in cocoanuts. For the assessment 
year 1963-64, he submitted a total and 
taxable turnover of Rs. 49,896-63. 
The assessing Officer on the ground that 
the assessee had failed to. produce proper 
accounts, rejected the -accounts and 
assessed the turnover on best of judgment 
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basis." He was of the view that the lease 
amount for the year. was Rs. 33, 471-86 
and that an addition of 100 per cent. to 
the lease amount would be a proper 
determination of the taxable turnover. 
Accordingly he determined the taxable 


. turnover at Rs. 66,943-72. | The assessee 


"preferred an appeal questioning the addi- 
tion of Rs. 17,172-09. The Appellate 
‘Assistant Commissioner, agreeing’ with 
‘the Assessing Authority, held that, the 
accounts maintained by the  assessee 
cannot be taken as correct and complete 
and that therefore the assessing officer has 
rightly rejected the accounts. The Appel- 
late Assistant Commissioner also con- 
firmed the addition on the ground that 
there were details available to the effect 
'that dealers in this line of business in the 
'area had a turnover of more than twice 
the lease amount. Accordingly he con- 
firmed the assessment. "The assessee pre- 
ferred a further appeal to the Tribunal 
in which he disputed only the addition 
of Rs. 17,172-09. But when the matter 
was pending before the Tribunal, the 
assessee filed a petition seeking to raise 
an'additional ground to the effect that 
the entire assessment was illegal as the 
assessee was only a lessee of a coconut- 
thope and' the realisations were only in 
the nature of an agricultural produce 
and therefore exempted under section 
‘2 (r) of the Act. Even without ordering 
‘this petition, the Tribunal seems to have 
‘gone -into the question and allowed 
the. appeal by its "order dated 6th 
December, 1967 and set aside the entire 
| assessment in the view that the realisa- 
tions by the assessee were in the nature 
of agricultural produce and therefore 
‘exempted under section 2 '(r).. The 
Revenue preferred a revision te this 
‘Court in T.C. No. 199 of 1968. "This 
‘Court allowed the revision petition on 
‘the’-ground that the Tribunal did not 
‘consider and apply an' earlier decision 
of this Court reported iu $. T. Sultan 
Ahmed Rowther and others v. State of Madras*. 
With reference to the further submission 
of the’ Revenue that the turnover”: of 
Rs. 49,896-63 which was found in the 
accounts was: not the subject-matter of 
appeal before the Appellate Assistant 
Commissioner and that therefore the 
Tribunal has no jurisdiction to set aside 





1, (1954) 58.7.0. 166, © °°” 
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the assessment of the turnover also, this 
Court made the observation that “there 
was no material to find that the Tribunal 
decided the question and that the 
Revenue will be at liberty to raise it if 
it so chooses before the Tribunal in the 
appeal filed by the assessee”. With 
this observation, the order of the 'Tribunal 
was set aside and the matter was remand- 
ed to.the Tribunal for a fresh conside- 
ratio. When it was again taken up 
for hearing by the Tribunal, the Tribunal 
throught that since on the earlier occa- 
sion, to the petition filed by the assessee 
.seeking to raise the additional grounds, 
.the Revenue. did not file any counter and 
even in the original grounds of revision 
to this Court in T.C. No. 199 of 1968, 
the Revenue did not question the juris- 
diction of the Tribunal to permit the 
assessee to raise tbe additional grounds, 
justice and equity required that the 
assessee should be allowed to raise the 
additional grounds and accordingly the 
Tribunal permitted the assessee to raise 
the samé. On the merits, though many 
of the lease deeds in respect of the 
-cocoanut trees were not in the name of 
the assessee, considering that they are 
.all,benami transactions, the Tribunal 
held that the leases were in favour of 
the assessee. 
finding that the leases were for a period 
of three years and that the assessee had 
'expended on nurturing and safeguarding 
the, cocoanut trees. This according to 
the Tribunal, showed that the assessee 
has an interest in the leasehold land. 
Relying on the decisions in K. M. Jamal 
Mydeen v. State of Madras! and Arumuga 
Veitiyan v. Angamuthu Nadar?, and dis- 
tinguishing the decision reported in 
S. T. Sultan Ahmed Rowther and others v. 
State of Madras’, the Tribunal came to 
the conclusion that the entire turnover 
of Rs. 66,943-72 is in the nature of 
_agricultural produce and that therefore 
.is exempted under section 2 (r). Accord- 
„ingly it set aside the assessment order 
itself. The Revenue has preferred this 
revision petition against this order of 
the ,Tribunal. The learned counsel for 
the Revenue first contended that the 
Tribunal erred in allowing. the assessee 
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to raise additional grounds for the first 
time to agitate a frésh turnover which 
was not in question either before the 
Assessing Officer or before the  Appel- 
late Tribunal, had no jurisdiction to 
permit an assessee to raise a dispute 
with reference to a turnover which, was 
not disputed before the Appellate Assis- 
tant Commissioner. In support of this 
contention the learned counsel for the 
Revenue relied on the decisions reported 
in India Pistons Lid. v. State of Tamil 
Nadu, and State of Madras v. Spencer & 
Co. Lt!d.?. These two decisions are 
direct authorities’ for holding that the 
Tribunal had no jurisdiction to petmit 


.the assessee to raise an additional ground 


and dispute a turnover which was not 
disputed by the assessee before the 
Appellate Assistant Commissioner. The 
Tribunal tried to distinguish the  deci- 
sion reported in India Pistons Ltd. v. 
State of Tamil Nadu},on the ground that : 


- the assessee in that case had succeeded 


before the Appellate Assistant Commis- 
sioner in respect ‘of the turnover dis- 
puted by him before the Appellate 
Assistant Commissioner and that there- 
fore he was held to be not entitled to 
file a further appeal before the Tribunal 
in respect of the total turnover. That 
is not a distinction at all. Though 
factually that was the position, the ratio 
of the decision is that if a turnover had 
not been disputed before the Appellate 
Assistant Commissioner, and if it is disput- 


.ed for the first time before the "Tribunal, 


it is as if an appeal is preferred fo the 
Tribunal, directly from the assessment 
order in so far as that turnover, is con- 
cerned and that is not permitted by law. 
The Tribunal also-had no inherent power 
to permit the raising of an additional 
ground which was not the subject-matter 
of appeal before the Appellate Assistant 
Commissioner. Even this distinction is 
not available in the decision reported in 
State of Madras v. Spencer & Co.Lid., *.'T'hese 
two decisions are binding and conclude 
the issue. But the learned counsel for 
the assessee purported torely onthe deci- 
sion rendered under the Income-tax 
Act in Commissioner of Income-tax, Madras v. 
Mahalakshmi Textile Mills Ltd.3 which 
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was confirmed in appeal by the Supreme 
Court in Commissioner of. Income-tax, 
Madras v. Mahalakshmi Textile ' Mills 
Ltd}. Apart from the fact that the pro- 
visions of the Incbme-tax Act are not in 
pari materia and we could not rely on thé 
decision rendered under that Act, we 
are also unable to agree with the learned 
counsel that the decision in any way 
strikes a different principle. In that 
case, the assessee claimed development 
rebate and extra depreciation in respect 
of an expenditure of Rs. 93,215. "The 
Income-tax Officer disallowed the deve- 
lopment rebate and extra depreciation 
on the ground that part of the expendi- 
ture was incurred only for the expansion 
of existing machinery and was not for 
the installation of new machinery. On 
an appeal, the Appellate Assistant Com- 
missioner gave a finding that the entire 
expenditure of Rs. 93,215 was of a capital 
‘nature and in that view confirmed the 
order of the Income-tax Officer. When 
the assessee preferred .a further appeal 
he not only disputed the disallowance 
of the development rebate and extra 
depreciation, but also contended that 
the entire expenditure of Rs. 93,215 
was a revenue expenditure. When the 
Revenue objected to the raising of this 
alternative plea that the entire expendi- 
ture was of a revenue nature, this Court 
held that in the finding given by the 
Appellate Assistant Commissioner that 
the expenditure was of a capital nature, 
there is a finding of denial of the claim 
of the assessee that the expenditure can 
come under the head of revenue expen- 
diture. On that basis this Court went 


A 


into the question whether’ the entire : 


, amount related to a revenue expenditure. 
This view was upheld by the Supreme 

Court. From the facts it can be seen 
that this Court was of the view that the 
question whether the expenditure of 

Rs. 93,215 was a revenue expenditure 

or a ‘capital expenditure was before the 
Appellate Assistant Commissioner also 
and that therefore the Tribunal could 
have dealt with it. Therefore even on 
_the merits, this decision could not help 
, the leareed counsel for the  assessee. 
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2. The learned counsel for the assessee 
next relied on the decision in T. V. S. 
Iyengar & Sons (P.) Lid. v. State of Madras}. 
That was not a case where a different 
turnover was questioned for the first 
time before’ the appellate Tribunal. 
When the assessee wanted to raise an 
alternative plea with reference to the 
same -turnover which he disputed before -` 
the appellate Assistant Commissioner, 
this Court held that it was open to the 
assessee to raise such a new plea with 
reference to the same turnover which 
he disputed before the Appellate Assistant 
Commissioner and -the Tribunal. That 
decision is therefore of no assistance to 
the learned counsel for the  assessee. 
We are accordingly of the view that the 
decisions in Indian Pistons Ltd. v. State of 
Tamil Nadu? and State of Madras v. 
Spencer & Co., Lid.?, clearly cover the 
point now at issue against the assessee. 
The ‘Tribunal therefore erred in permit- 
ting the assessee to raise the question of 
taxability in respect of the turnover of 
Rs. 49,876.63 disclosed in his accounts. 


3. It was next contended by the learned 
counsel for the assessee that a sum of 
Rs. 17,172.09 was the subject-matter of 
Appellate Assistant 
Commissioner and the Tribunal and 
that therefore in respect of that turn- 
over, he could raise the question that 


„it is an agricultural produce and therefore 


1S exempted under section 2 (r). The 
appeal in so far as Rs. 17,172.09 is con- 
cerned could not be disposed of by the 


Tribunal on the ground that it had no 


jurisdiction to entertain. That was the 
subject-matter of appeal before the 
Appellate Assistant Commissioner and it. 
was also the subject-matter before the 
Tribunal and therefore the Tribunal 
was entitled to go into the question on 
merits. 


.4. The learned samt for the assessee 


relied on the decisions reported in 


. K. M. Jamal Mydeen v. State of Madras‘, 


and -Arumuga  Vettüyan v. —— Angamuthu 
Nadar® in support of his contention that 
the sale proceeds. of cocoanuts harvested 


(1970) 25 S.T.C. 407. 
(1974) 33 S.T.G. 472. 
(1974) 34 S.T.C, 249. 
(1968) 22 S.T.Q. 45. 
(1965) 1 M.L.J. 170. 
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by bim in the instant case are in the 
nature of agricultural produce and 
therefore could not be included in the 
taxable turnover. The learned counsel 
purported to rely on the decisions in 
K. M. Jamal Mydeen v. State-of Madras} 
and Arumuga Vettiyan v. Angamuthu Nadar?. 
Both these judgments are rendered by 
single Judges of this Court. K. M. 
Jamal Mydeen v. State of Madras1, purpor- 
ted to follow the decision in Arumuga 
Vetttyan v. Angamuthu JNadar?. A Divi- 
sion Bench of this Court to which one 
of us was a party in Deputy Commissioner of 
Commercial Taxes v. Palaniappan & Co.3 
following another decision of this Court 
in P. V. Palaniappa Pillai v. Deputy 
Commercial Tax Officer*, held that the sale 
proceeds of cocoanuts are taxable turn- 
over and the return of the assessee was 
not in the nature of agricultural produce. 
In so holding this Court specifically 
dissented from the judgment in K. M. 
Jamal Mydeen v. State of Madras!. This 
was also the view expressed in S. T. 
Sultan Ahmed Rowther and others v. State 
of Madras*. But the learned counsel 
for the assessee tried to distinguish S. T. 
Sultan Ahmed Rowther and others v. State 
of Madras® and the decision in Deputy 
Commissioner of Commercial — Taxes v. 
Palaniyappan & Co.8 on the ground that 
in those cases the leases were annual in 
nature and that there was no finding that 
the assessee had an interest in the lease- 
hold land itself and that therefore not 
applicable to the instant case. He also 
in particular relied on the finding of 
the Tribunal that in the instant case, 
the leases were for a period of three 
years and the spending of the money 
for the maintenance and nurturing of 
of the thope amounts to an interest in 
the land itself. We are unable to agree 
with this contention of the learned counsel 
for the assessee. Even in S. T. Sultan 
- Ahamed Rowther and others v. State of 
Madras® after consideration of a number 
of decisions, it was held that merely 
because a right of entry was given to the 
lessee to enter into the land and harvest 
the crop and also an obligation on the 
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part of the assessee to water the plant 
and maintain the thope, it would not 
amount to an interest in the land itself. 
There is no dispute in this case that the 
cocoanut trees leased tothe assessee were 
yielding even during the time when it 
was leased out. The lease itself was 
only for a period of three years. Therefore - 
the cocoanut trees could not have been 
planted and reared by the assessee and 
the lease is only a lease of the usufructs 
and not an agricultural lease for culti- 
vation of cocoanut plants. We are there- 
fore unable to agree with the Tribunal 
that merely spending money for preser- 
vation of the thope or nurturing the 
plant would amount to an interest in 
the land itself. If there is no interest 
in the land and the lease was only a 
lease of the usufructs, there can be no 
doubt on the basis of the decision in 
Sultan Ahamed Rowther and others v. State 
of Madras! and the decision in Deputy 
Commissioner of Commercial Taxes v. 
Palaniappan & Co. that the entire. turn-| 
over would be liable for assessment. 


5. It was next contended by the learned 
counsel for the assessee that since the 
Tribunal held that the entire turnover 
was not liable to be assessed, it did not 
go into the question as to whether even 
on the assumption that the rejection of 
the account was proper, the addition of 
Rs. 17,172.09 was called for and that 
therefore the matter would have to be 
remitted to the ‘Tribunal for reconsi- 
deration of this question. The learned 
counsel is correct in stating that the 
Tribunal did not go into the question of 
addition in view of the fact that it was 
of the view that the entire turnover was: 
not liable to be assessed. But since the 
assessment relates to 1963-64 and since 
it had come to this Court twice by way 
of revision, we do not think it necessary 
to remand the matter for a fresh consi- 
deration to the Tribunal itself. The 
rejection of the account was on the 
ground that the assessee only produced 
pattials rendered by the selling agents 
showing the number of cocoanuts received 
and the expenses incurred ang the sale 
amount and he did not produce the 
harvesting account or the account of 


nee, 
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commission giveneto the selling agents. 
- The rejection of the account was there- 
fore correct and does not call for any 
interference. The addition of 100% to 
the lease amount'was made on the basis 
that there were materials to the effect 
that dealers in this line of business in the 
area have a turnover of more than twice 
the lease amount. It might be that 
‘in similar trade the assessees had sub- 
mitted returns of more than twice the 
lease amount. But that itself could not 
- |prove that every lessee should get a 
turnover of twice the lease amount. It 
would depend on the age of the trees and 
the varieties of cocoanuts in the thope. 
There is no evidence relating to the same. 
Since we have said that rejection of the 
account was proper, an addition is called 
for. Though we also do not have any 
positive material to fix the addition, we 
think that the assessee on the facts and 
circumstances of this case, could be given 
a benefit of reduction of 50% of the 
addition made -by the assessing officer. 
Therefore, the addition will be revised 
accordingly. Since the Revenue had 
succeeded on the substantial question, 
the Revenue will be entitled to its costs, 
Counsel fees Rs. 250. 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—G. Ramanujam, 7. 


Y. V. Seshachalam & Co., by partner 
Y. V. Seshachalam and another 
Petitioners” 


D. ' 

The Secretary to Government | of 
Tamil Nadu, Department of . Health, 
Madras and another .. Respondents: 


Drugs and Cosmelics Act (XXIII of 1940), 
as amended in (XXI of 1962), section 3 
(aaa ipo d of —' K: unum = 
Whether a cosmetic. 


When once kunkum is made in various 


‘shades to match the sarees, such kunkum 


wil come under the definition of 


"cosmetic as such kunkum is used only 


for the purpose of altering the appearance: 
of the individual wearing it. Therefore, 
the kunkum made in several shades’ 
excluding the conventional red or yellow 
kunkum used by the ladies and others 
as a mere religious mark as also in temples, 
may be taken as coming under the 
definition of ‘cosmetic’. Kunkum manu- 
factured in various shades to match 
sarees cannot be taken to be the normal 
conventional kunkum which is_ used. 
during religious functions among Hindus 
and in the temples, and as a religious 


mark by individuals. [Para. 4.] 


Petitions under Article 226 of the Consti- 
tution. of India, praying that in the 
circumstances stated therein, and, in 
the affidavits filed with W.P. "Nos. 3858 
and 3905 of 1973 on the file of the High 
Court, the High Court will be pleased to 
issue a writ of. certiorari in W.P. No. 
3858 of 1973 calling for the record. 
relating to the issuance of Memo. Nos 
109682/D1/CT]11/73,.. dated 29th June, 
1973 of the 2nd respondent marked “A” 
and quash the same in.and W.P.. No. 


3905 of 1973, calling for the records in 


R.E.F. No. 109683/D1/GT/11 l 73 dated 

nil on the file of the respondent and quash 

the same. | 2 ' 
*W.P. Nos. 3858 and 3905 of, 1973.. 

- 1th November, 1977; 





132 


G. Narayanan and R, Alagar, for Petitioner, 


C. Chinnaswami, for Government Pleader, 
for Respondent. 


The Court made the following 


ORDER.—As the point involved in both 
these writ petitions is the same, they are 
dealt with together. The petitioners 
are manufacturers of kunkum for more 
than 30 years. All these years the peti- 
tioners were not asked to take out a 
licence for. the manufacture and sale of 
kunkum on the ground that the kunkum 
manufactured by them would not come 
within the scope of the Drugs and Cos- 
metics Act, 1940. as amended in 1962. 
For the first time on 28th April, 1973, 
the Drugs Inspector issued notices to the 
petitioners to show cause why action 
should not be taken .for alleged contra- 
vention of section 18 (c) of the Act in 
not taking out a licence. This notice 
proceeded on the basis that kunkum manu- 
factured by the petitioners is a cosmetic 
within the meaning of section 3 (aaa) of 
the said Act and that as such a licence in 
FormNo. 32 was necessary for the manu- 
facture and sale of kunkum. The peti- 
tioners made representations to the 
effect that kunkum was largely used in 
temples and as a religious symbol and as 
a sign of good married status by Hindu 
woman and that the same can never be 
brought under the definition of “‘cosme- 
tic ^ under section 3 (aaa) as defined in 
the Act. They also relied on the fact 
that the Commercial ‘Tax Authorities have 
not treated kunkum as a cosmetic and 
are taxing the article only at multipoint; 
treating the same as not a cosmetic. These 
representations were, however, ignored 
by the Drugs Inspector and he has issued 
the impugned memos directing the peti- 
tioners to take a manufacturing licence 
within 10 days from the date of the re- 
ceipt of the memo, and threatening to 
take action on: their failure to take out 
licences as directed. The- validity of 
those memos. has been challenged ‘in 


these writ petitions mainly on the ground 


that kunkum manufactured by the peti- 
tioners cannot be brought under the de- 
finition of ‘cosmetic’ in section 3 (aaa) of 
. the Drugs and Cosmetics Act, 1940 as 
amended „by the Drugs (Amendment) 
Act, 1962, ° - 
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2. The petitioners’ cage is that künkum 
is normally used as a religious symbol and 
it has never been used.as cosmetic that.the 
kunkum made by them is not a beautifying 
agent and that according to the defini- 
tion in- the Act, only such substances. or 
preparations which are used mainly for 
beautifying the human .body that can be 
taken in as a ‘cosmetic’, 


3. A cosmetic has been defined in sec- | 
tion 3 (aaa) of the Act as follows : 


* ‘cosmetic’ means any article intended 
to be rubbed, poured, sprinkled - ‘or 
sprayed on, or introduced into,- ‘or 

- otherwise applied’ to, the human body 
or any part thereof for cleansing, beauti- 
fying, promoting attractiveness, or 
altering the appearance, and includes 
‘any article intended for use as a com- 
ponent of cosmetic, but does not in- 
clude soap." 


The question is whether the kunkum 
manufactured by the petitioners can be 
taken as coming within the definition. of 
cosmetic under the Act. - T - 


4. According to the petitioners, this de- 
finition will attract only, an article or 
preparation which is used as a beautify- 
ing agent and- cannot take in an article 
like kunkum which is generally applied to 
the human body only as a religious mark 
or as a mark showing the married status 
of individuals and which is used in temple 
worship. Thelearned counsel also refers to 
the dictionary meaning of the word ‘cos- 
metic’ and contends that the word should 
be understood in its ordinary and popular 
sense. ‘Cosmetic’ has been defined in 
the Shorter Oxford Dictionary as ‘a pre- 
paration for beautifying the hair, skin or 
complexion’. In the Websters  Inter- 
national Dictionary, ‘Cosmetic’ is de- 
fined as a preparation to beautify or 
alter appearance of the body or for clean- 
sing, colouring, conditioning or protect- 
ing skin, hair, nails, eyes or teeth. Since 
there is a specific definition in the Act, 
I am of the view that it is not possible 
to invoke the aid of the dictionary 
meaning of the word 'cosmeti$ or the 
definitions of the word used in other sta- 
tutes. From the definition under the Act 
as extracted above, it is seen that a sub- 
stance will come under the definition of a 
cosmetic if it is intended to be applied tọ 


t 


"i human body og any.part thereof for: 
altering .the appearance. In this .case, 
the petitioners are manufacturing . : not. 
only ordinary conventional red ` kunkum- 
which is.used . merely as a religious mark 
by individuals and iri temples, but also the. 
other qualities:of kunkum in various at- 
tractive shades such as blue, yellow etc. 
by using turmeric or tapioca to match the 
sarees. worn by the individual. The fact 
that the petitioners. are : manufacturing 
kunkum, in several attractive shades to 
match' the sarees indicates that they are 
 manufactüring kunkum also for altering 
the appearance of the persons wearing it. 
Once kunkum is made in'various shádes 
to match the sarees, such kunkum- ‘will: 
come ‘under the definition of‘cosmetic’ ag 
uch kunkum js used only forthe «purpose: 
of, altering the appearance, of ‘the’ indi- 
vidual wearing it. ‘Therefore, the kun- 
kum made: in several shades excluding the’ 
conventional’ red or yellow kinkum’ used 
by the ladies and others as a mere religious, 
mark’as also in temples, must bé taken as 
coming under the definition, of ' cosmetic’. 

The kunkum manufactured,’ in various’ 
shades to match sarees cannot be taken to 
be the normal conventional kunkuim which’ 
s used during religious functions amon 

Hindus and in the temples, and as a reli- 
gious mark by individuals. , Encyclopedia. 
Americana, "Volume. 8; page 33, under the 
head ‘cosmetics’ refers to the various forms, 
of cosmetics applied; to. the skin by the: 
ancients which were.derived.. from simple 
vegetable colorings, herbs, roots, berries, 


and nuts and gives. by way of example, the. 
Hindus using almond paste for colouring. 


body ‘to indicate their caste and mix 


vermillion with wax for facial marks. It, 


is well known that in modern days colour 
harmony in make-up has come into being; 
with major cosmetic companies bringing, 
out seasonal lines ofnew coloursin every, 
phase of make-up. «It therefore.appears to 

be clear that though, kunkum is applied: 
as.a facial mark, if it is applied with a, 
view to bring in a colour harmony in the; 
makeup of an individual'it should be: 
taken.as an, article of makeup. This is $0, ' 
especially when the:article is.available in 
various cdiours to be used for different: 
occasions and different seasons with an 
idea to improve the “total look” of the 
individual. I have to therefore kold that, 
in respect of the kunkun’ ‘manufactured 
by the petitioners jn- several shades for 
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matching: sarees: they have to take out 2 
licence under the Drugs and Cosmetics 


- Act, 1940 as amended in 1962. But as 


regards the conventional: -red or yellow 
kunkum made only for, use at religious 
functions and in temples and: as a religious 
mark by individuals,that cannot be taken 
to come under the definition of a cosmeti 
for ‘such kunkim is not used merely for 
altering the appearance of a human body. 


5. Therefore. the impugned orders.of the 


' Drugs Tüspéctor in thesé cases will have 


to be sustained as regards the kunkum 
made in’ various shades except the con- 
ventional yellow and red'kunkum referred 
to above: As regards the conventional 
red or yellow, kunkum: referred: to. above 
which i is not intended fo be used to alter 
the appearance, of. human' body the peti- 
tioners . are, "not. bound to 'take out. any 
licence. 


Pad 0] o7 -Aa ur °) -a . 
6. The learned counsel for tlie petitioner 
contended that though cosmetics were, 
brought under the Act from 1962 they 
were not told' so. far that the kunkum 
manufactured by them will come under 
the Drugs and Cosmetics Act: and that 
therefore ` they: have been dealing in 
kinkum without taking out a licence and 
tlié'Act'has been amended to cover cos- 
metics in 1962 only in the year 1973 for 
the first time the Drugs Inspector has 
chosen to’ say that the kinkum manufac-? 
tured by the petitioners. will come under 
the definition of 'cospietics? in the Act. 

Since ‘they have been acting under the 
bona fide belief that the kunkum manufac-. 
tured by. thèm will not.come under the 
Act, às regards tlie existing stock they 
cannot be penalised for not taking out a 
licencé; though they . are bound to take . 
out licenses for the kunküm to be manu- ` 
factüred ‘by thein i in futüre'except for the ' 
conventional’ ‘kunkum referred.to above. 
There is considerable force in the sub-" 
mission made by the learned counsel in 
this regard. 


7. The writ petitions are, therefore, 
partly ` allowed to the’ extent indicated i 
above: ""Thére -will ‘be mio‘ order as“to' 
costs. "Ec 1 . ps 


a) afl vue IY vr * EE a PE 
R. S cii: ‘Petitions partly allowed, ` 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 
PnesENT :—S. Mohan, 7. 


V. Natarajan, Velipattinam, Rama- 
nathapuram District Petitioner* 


v. 


The Government of Tamil Nadu re- 
presented by the Secretary to Govern- 
meni, Food Department, Fort St. 
George, Madras and another 
Respondents. 


Tamil Nadu Rice (Procurement by Levy on 
Mullers) Order_(1977)—Constitutional vali- 
dity— Whether provision for exemption is with- 
out guidelines and violates Article 14— 
Exemption could be granted only in certain cir- 
cumstances—Order held valid. 


The petitioner challenged the validity of 
the Tamil Nadu Rice (Procurement by 
Levy on Millers) Order, 1977, on the 
ground that there were no guidelines pres- 
cribed under the Essential Commodities 
Act for the grant of exemption and that 
the order infringed Article 14 of the Cons- 
titution. 


Held: All wholesale millers would be 
covered by the impugned crder. Merely 
because some wholesale millers might 
be granted exemption, it could not be 
contended that clause (3) of the Order 
itself is ulira vires. The power of exemp- 
tion. itself had to be exercised depending 
upon the circumstances of each case. 
It could not be postulated in advance as 
to on what conditions, the exemption 
should be granted. No doubt the Act 
might provide guidelines but the failure 
to do so would not vitiate the Order. 


[ Para. 6] 
Case referred to: l 


K.T. Moopil Nair v. State’ of Kerala, 
(1961) 2 5.G.J. 269: A.I.R. 1961 S.C. 552. 


Petition under Article 226 of the Consti- 
tution of India praying that in the cir- 
cumstances stated therein, and in the 
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affidavit filed therewjth the High Court 
will be pleased to issue a writ of decla- 
ration declaring that the provisions of 
the Tamil Nadu Rice (Procurement by 
Levy on Millers) Order, 1977 are ultra 
vires and unconstitutional in so far as 
the petitioner is concerned. 


K. Parasaran, for T. Vadivel and V. Bala- 
chandran, for Petitioner. 


The Court made the following 


‘ORDER.—The petitioner is a rice wil! 


owner run under the name and style 
of Sri Nataraja Rice Mill at premises 
No.68, Sivagamapuram Road, Veli- 
pattinam, Ramanathapuram District, 
under a licence duly granted to him under 
the provisions of Rice Milling Industry 
Regulation Act, 1958. In addition to 
hulling paddy, he is also carrying on in 
the said mill flour mill business. The 
petitioner’s mill hulls paddy of wholesale 
merchants holding licences for carrying on 
business in paddy and rice, and the paddy 
of small farmers, agricultural labourers 
and others who have stocks of paddy for 
their domestic consumption which they 
desire to hull. Under the terms of 
the licence he is required to maintain 
four registers A,B,O and D. 


2. He was served with the notice dated 
19th October, 1977 by the District Supply 
Officer, Ramanathapuram at Madurai 
informing him that as per paragraph 3 of 
the Tamil Nadu Rice (Procurement by 
Levy on Millers) Order, 1977 hereinafter , 
referred to as the Order, every wholesale 
rice miller and rice millers having mills 
which have soaking and drying facilities, 
shall deliver 20 per cent of the rice pro- 
duced in his rice mill as levy to the 
Government and that in respect of the 
other rice mills, the rice miller shall 
deliver a compounded levy of 18 tonnes 
of rice per annum. The notice further 
informed the petitioner that he should 
provide a separate meter for rice hulling 
Operation in the mill Aggrieved by 
these proceedings wherein a demand 
had been made on the petitioner to 
deliver 20 per cent of the rice produced 
in the mill, the present' writ pétition has 
been preferred challenging the validity 
of the proceedings. 


3. In the affidavit filed in support 
of the writ petition it is stated that the | 


if; 
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Order as amended, from time to. time is 
ultra vires and. unconstitutional. Under 
section 3 (1) of the Essential Commo- 
dities Act, 1955, the Central Govern- 
ment or the State Government has to 
form a necessary opinion. No such opi- 
nion had been formed by the Central 
Government and the mere fact of con- 
currence is not sufficient compliance of the 
statutory provision. 


4. Under section 3 (2) (f) of the Essential 


Commodities Act an order made under 
sub-section (1) of section 3 may provide 
for requiring any person holding in 
stock, or engaged in the production or 
in the business of buying or selling of any 
essential commodity to sell the whole 
or a specified part of the quantity held 
in stock cr produced to the Central 
Government. The petitioner does not 
hold any stock and, therefore, ‘there 
cannot be any order on him. Assuming 
without admitting that the said order 
is ultra vires, unconstitutional, offending 
Articles 14 and 19 of the Constitution 
the order provides that the State Govern- 
ment may with the prior approval of the 
Central Government by notification 
exempt any rice miller or class of rice 
millers from the levy specified in clause 
(1) subject to such conditions; if any, as 
the State Government deem it fit to 
impose. There being no guidelines with 
regard to the grant of exemption, 
such power seems to be arbitrary and 
therefore, violative of Article 14. 


5. Though several grounds have been 
raised in the affidavit which have 
been extracted above, Mr. K. Parasaran 
learned counsel for the petitioner, urges 
only two points before me in attacking the 
validity of the order. Firstly, under 
section 3 (2) (f) of the Essential Commo- 
dities Act, a person who holds any stock 
of the essential commodity notified there- 
in can alone be obliged to sell to the 
State Government, but the rice miller 
like the petitioner notwithstanding his 
being a wholesale rice miller: does not 
hold any stock and secondly, there are no 
guidelines for the grant of exemption. 
Where su&h a power is exercised without 
any guidelines prescribed under the Act, 
it would amount to an arbitrary exercise 
of power, and therefore, would be vio- 
lative of Article 14. In support of this 
submission, he relied on the decision in 
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K.T. Moopil Nair vw. State of Kerala, 
and particularly, on paragraph 8 at 
page 553. 


6. Both these contentions are not tenable. 
The Essential Commodities Act has been 
amended in that presently section 3 (2)(f) 
after the amendment by Central Act 
ACII of 1976, reads : 


“ For requiring any person holding 

: in stock, or engaged in the production 
or in the business of buying or selling 
of any essential commodity :— 


(a) to sell the whole or a specified 
part of the quantity held in stock or 
produced or received by him or ; 


(b) in the case of any such commodity 
which is likely to be produced or 
received by him, to sell the whole or 
a specified part of such commodity 
when produced or received by him, 
to the Central Government or a State 
Government, to an officer or agent 
of such Government or to a Corpora- 
tion owned or controlled by such 
. Government or to such other person or 
class of persons and in such circum- 


stances as may be specified in the 
order." 


Clause (5) extracted above clearly shows 
that an order could be issued so as to 


affect the person who is likely to produce 


essential commodity or who is likely 
to receive such essential commodity. 
The petitioner would fall under either 
of these categories. Therefore, the ar- 
gument advanced on the basis of the 
unamended ^ section has, necessarily 
to be rejected. 


The exemption clause 


i (3) occurring 
in the Order states : 


“The State Government may, with 
prior approval of the Central Govern- 
ment by notification, exempt any rice 
miller or class of rice millers from 
the- levy specified in clause (1) sub- 
ject to such conditions, if any as the 
State Government deem fit to impose.”? 


In exercise of the powers exemption has 


‘been granted under G.O. Ms. No. 311, 


Food, dated 27th December, 1977 to 
the following effec:. 





1. (1961) 2 S.C, JJ. 269 : A.L.R. 1961 S.C. 552, 
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* After considering the répresentations 
received from millers regarding certain 
difficulties that have  arisen-- in 
the implementation of miller’s.. levy 
" scheme, the Government have decided 
to exempt from levy the .cooly- 
hulling done for agriculturists and 
retailers by any rice mill. Paddy 
which is moved from other States 
into Tamil Nadu is: also exempted 
from the millers levy. l = 


(t) Cooly hulling done by any ‘A 
class: rice mill in respect 6f paddy 
brought by producers and retailers will 
not be subjected to a levy. For 
this purpose the rice. mills ' should 
maintain separate account for cooly 
hulling done by them. Deterrent 
action will be taken against.the rice 
mills for irregularities, if any; noticed 
in the maintenance of such accounts. 


(ii) All rice mills which do not have 
soaking. and ‘drying facilities and are 
exclusively undertaking. cooly hulling 
wil also be .exempted from levy. 
irrespective of the number, type, and 
number of hullers fitted in ,the rice 


(ij) Paddy purchased from ‘other 
_ States and moved into Tamil Nadu 
will not be subjected to a levy: ^ The 
production of „relevant documents, 
railway receipts or other records is 
essential for claiming exemption from 
levy on paddy which is transported 
from . other ` States into Tamil 


covered by the impugned order. “Merely 
. [because some wholesale: millers might 
‘|be granted exemption by exercise. of this 
power, it cannot be contended the 
clause itself is ultra vires. The power 
- lof exemption itself has to be exercised 


-jdepending upon: .the circumstances of . | 
: .on 12 occasions for offences like over- 


each case. It cannot be postulated 
in advance as.to on what conditions, 


-lthe exemption should be granted. No, 


"|doubt the Act may provide guidelines 
but the failure to do so will not vitiate 
the order. The Supreme Court decision 


in K.T. Moopil Nair v. State of Kerala? | 
relied on by the petitioner, has no app-_, 


. de (0961) 2 $,G.].26L: ALR 1661 $,O,552, . 


dh MÁbRAS LAW JOURNAL RERORS 


[1978 
e 


lication’ to the factg of this case, since 
the wholesale dealers are; brought 
ünder the net-work of the Order and it is 
tiot’ open to the petitioner (wholesale 
dealer) to compare himself with’ others, 
for instance, cooly hullers and ‘state that 
a discrimination is perpetrated.” There- 
fore, I conclude that the writ petition 
has no merit and it is hereby-dismissed. 


S.J. 


IN. THE HIGH COURT OE JUDI- 
CATURE AT MADRAS. > >  - 


“PRESENT :—S. Mohan; 7. 
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Petition dismissed. 


"st 


-Cheran Transport Corporation Ltd., 
"Coimbatore | ' . Pelitioner* 
The State Transport Appellate Tribu- 
-nal, Madras and another. , Respondents. 

-Motor Vehiclés Act (IV of 1939), section. 134 
‘(1-A)—Renewal- : of — permit —Application 
Jor—Rejection: on ground ‘of "applicant's 
Suspension on 12 occasions for-overloading etc.— 
"Draft scheme for nationalisation pending— 
 Jemporary ^ permit — granted — Appeal - to 
 Jribunal —Application to Tribunal for interim 
+ directions—1nterim ` ‘directions’ issued | under 
"section -134 (1-4) — Tribunal's | issuing in- 
-terim directions ‘not. proper exercise of its- 


"discretion. . 


The second respondenť applied i — 
wal of permit under the Motor Vehicles 


Act for plying buses on am inter-State 
Toute. 
"port Corporation limited, objected to 
_the renewal on the ground that a draft 
. Scheme. for nationalisation’ under section 


The petitioner, Cheran Trans- 


68-C of the Act had been published 


and a temporary permit could be granted. 


The State Transport Authority rejected 
the renewal on the ground that the 
second respondent had' been suspended 


loading: etc which was ‘considered a 
serious disqualification. Further, it was 
also of the view that having regard to 
‘the draft scheme, the proviso to section 
68-F (1-D) would apply. However, 
a temporary permit was granted to main- 
tain continuity of service to the revision 


-— 
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petitioner. Against*the rejection of the 
prayer for renewal, the second respondent 
filed an appeal to the Tribunal. Be- 
fore the Tribunal, the second respondent 
sought for interim directions under sec- 
tion 134 (1-A) and they were issued. 
The petitioner filed an application be- 
fore the Tribunal objecting to the interim 
directions. The Tribunal rejected these 
applications and confirmed the order of 
interim directions. On_ revision against 
the said order, ~ 


Held :The Tribunal had not considered 
this case in the light of the existence 
of a draft scheme, for nationalisation 
because in such a case section 68-F(1-D) 
proviso would have a great bearing. 
The renewal therein,no doubt could be 
granted in the discretion of the authority 
concerned, but that is a limited renewal, 
so as to synchronise with the, finali- 
sation of the scheme. In a case falling 
under Chapter V-A, whether discretion 
could be exercised under section134(1-A) 
or not, did not seem to have occurred to 
the Tribunal. It could not merely say 
that the question relating to punishment 
should be relegated to final hearing: and 
discretion could be exercised. The Tri- 
bunal seriously erred in exercising its 
discretion without having regard to the 
relevant provisions of law and as a 
matter of course. [Paras: 4 and 5.]. 


Cases referred to: 


Mohd. Ashfaq v. S.T.A.T., U.P., (1976) 
4 §.C.C. 330:(1977) 1 S.C.R.563 : ALR: 
1976 S.C. 2161. - 


Petition under section 115 of Act 
V of 1908 and section 64-B of the Motor 
Vehicles Act, praying the High Court 
to revise the Order of the Court of the 
State Transport Appellate Tribunal, 
Madras dated 15th March, 1978 and made 


in I.A.No.214 of 1978 and 198 and 199 . 


of 1978 in Appeal No.122 of 1978 (R.No. 
E1/16355/77 dated 28th February, 1978 
on the file of the State Transport Autho- 
rity, Madras-5). oe us : 
N.G.K rishna. Iyengar, for Petitioner. 


M.N. Rangachari, for V. Subramanian, for 
Respondents. 


` 


The Court made the following 

ORDER.-—This is rather an unfortunate 

case. The second respondent (V.C.K. 
MLJ—18 


-— 


Bus Service) applied for renewal of per- 
mit in respect of the buses TNE 5406 
and MDB 7206 plying on the inter- 
State route Coimbatore to Koduvayur 
for a period of five years from Ist July, 
1977 for the portions lying in the State 
of ‘Tamil Nadu. The applications 
were notified under section 57(3) of the 
Motor Vehicles Act, 1939((heremafter 
referred to as ‘the Act’). In response 
to the notification, representations were 
received from the revision petitioner 
(Cheran Transport Corporation Limited, 
Coimbatore) objecting to the renewal. 
It also stated therein that a draft scheme 
for the nationalisation of the route under 
section 68-C of the Act had been published 
in the Tamil Nadu Government Gazette, 
dated 15th September, 1976 and tempo- 
rary permit could be granted under 
section 68-F (1-A). It has further stated 
that. the history-sheet of the applicant 
(V.C.K.Bus- Service) was bad and no re- 
newal could be granted. The State 
Transport Authority by its order dated 
28th February; 1978, rejected the renewal 
on the ground that the permit of the 
second respondent herein was suspended 
on 12 occasions for offences like over- 
loading ‘etc.,which the authority consi- 
dered to be serious disqualification. It 
was also of the view that having regard 
to the draft scheme, thé proviso to 
section 68-F (I-D) would apply in 
which case if a renewal took place, it 
should be to limit the same to the date of 
finalisation of the scheme.. On this 
reasoning it rejected and later on granted 
temporary permits in order to maintain 
continuity of service to the revision 
petitioner. Against this order rejec- 
ting the request for renewal, an appeal 
was preferred to the Tribunal. In the 
appeal, interlocutory applications were 
taken out for issue of necessary directioris 
under section 134 (1-A) of the Act and 
interim directions were issued. To cancel 
the interim directions, the revision peti- 
tioner took out.an interim application. 
All these applications came up on 15th 
"March, 1978 for consideration and the 
Tribunal passed an order. confirming 
the interim directions on the view that 
the lower authority has not given .any 
detail about. the history-sheet excepting 
a passing reference that the appellant’s 
permit had beeg suspended on 12 pre- 
vious occasions for offences like overs: 
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loading etc., and since this is the very 
crux of the matter which is to be decided 
_ in the appeal, pending the appeal discre- 
tion may be exercised under section 134 
(1-A). It is against this order, Cheran 
‘Transport Corporation has come up by 
way of revision. 


2. Mr.N.G. Krishna Iyengar,’ learned 
counsel for the revision petitioner urges 
that. this is a case in which the considera- 
tions as set out under section 68-F (1-D) 
read with section 68-F (1-A) will have to 
be applied. Those considerations loomed 
large before the Regional Authority, 
namely the Transport Authority. When an 
appeal was filed against that order rejec- 
ting renewal on the ground that there 
were 12 offences against the appellant in- 
cluding overloading, the Tribunal ought to 
have considered the applicability of section 
134 (1-A) to a case falling under Chapter 
IV-A. That has not been done. Instead, 
it merely grants renewal as a routine sta- 
ting that the question relating to the 
punishment could be relegated to the final 
decision in the appeal. "Therefore, exer- 
cise of the discretion is highly improper. 
More so when in order to maintain con- 
tinuity of service and to avoid inconveni- 
ence to the passenger public temporary 
permits had been granted to the revision 
petitioner, Corporation. . 


3.  Mr.M.N. Rangachari, learned counsel 
for the second respondent in meeting 
these contentions urges that this is a case 
in which the Tribunal felt that the ques- 
tion relating to offences could be conve- 
niently gone into at the final hearing . of 
the appeal. Nevertheless, section 134 (1-A) 
would enable the Tribunal to exercise the 
` discretion in favour of his client. Chapter 
IV-A is not a self-contained code ; nor 
does it exclude the application of section 
134 (1-A). Even by the application of 
section 68-F (1-D), the renewal could be 
ordered in favour of the second respondent, 
because the renewal is.not altogether ex- 
cluded excepting that it would be limi- 
ted to the date of finalisation of the 
scheme. In support of this, the learned 
counsel relies‘on Mohd. Ashfaq v. 5. T.À. 1, 
U.P.1 





1. (1976) 4 S.C.C. 330 : (1977) 1 S.C.R. 563: 
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4. I have very carefully gone through the 
order of the Tribunal. . It leaves me with 
the impression that the Tribunal had not 
considered this case in the light of the 
existence of a draft scheme, because in 
such a case section 68-F (1-D) proviso 
will have a great bearing. The renewal 
therein, no doubt, could be granted in the 
discretion of the authority concerned, 
but that is a limited renewal, so as to 
synchronise with the finalisation of the 
scheme. This is ' precisely how- the 
matter was approached by the Original 
Authority. It found, while exercising 
that discretion, the second respondent 
before me had 12 punishments including 
overload. Certainly, it was well open 
to the Original Authority to consider 
that as a serious disqualification. Where 
therefore jin consideration of the same, 
it rejects the renewal, certainly no objec- 
tion could be taken to the same. Later 
on, it found temporary permits will 
have to be issued and therefore it did 
issue temporary permits. What the 
Tribunal does is, it relegates the question 
of punishment to the final hearing and 
chooses to exercise its discretion under 
section 134 (1-A). In the first part 
of the order relating to the exercise of 
discretion under section 134 (1-A), it 
is not even conscious of the statutory 
provisions occurring under Chapter 
IV-A. To a case falling under Chapter 
IV-A, whether the discretion could be 
exercised under section 134 (1-A) or not, 
does not seem to have occurred to the 
Tribunal. The reason why I am saying 
this is because of section 68-B.- No 
doubt, Mohd. Ashfaq v. S. T.A. T., U.P.1 
it is stated: 


“Moreover, it is implicit in the enact- 
ment of section 68-B that Chapter 
IV-A is not. a self-contained chapter 
to which the other provisions of the 
Act are inapplicable. If Chapter 
IV-A were a ' self-contained Code by 
itself, there would have been no need 
to give overriding effect to the provi- 
sions in that Chapter as against the 
other provisions. of the Act.” 


e 
But the real question is, was the Tribunal 
aware whether it could entertain an 
appeal in a matter falling under Chapter 
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IV-A? If it is so, under section 134(1), 
it could entertain ‘an appeal in which 
event, because of the ^ non obstante 
clause occurring under section 134 (1-A), 
it could exercise its discretion. Not one 


of these considerations prevailed with. 


the Tribunal. There is no use now, the 
learned counsel for the respondent trying 
to buttress the order with the Supreme 
Court case, since the Tribunal should 
have been conscious of this legal posi- 
tion and yet must have chosen to exer- 
cise its discretion. It cannot merely 
say that the question relating to punish- 
ment should be relegated to final hearing 
and discretion could be exercised. What 
are the details relating to history-sheet 
that were required? Could not the 
Tribunal have asked for those details, 
especially when the lower authority 
was available at its elbow? Nothing of 
the sort was done. In my view, there 
is everp justification for the complaint 
of Mr. N. G. Krishna Iyengar that the 
discretion hay been exercised as a matter 
of course. 


5. . Worse still is to follow. As if it is a 
Jogical conclusion, having chosen to 
exercise its discretion, the temporary 
permits granted in favour ofthe revision 
petitioner Corporation are stayed. 
Why should it be stayed? No reason 
is found, as if it is a case of balancing 
between two rival claims. One is 
` independent of the other. Therefore, 
I see no justification . for the "Tribunal 
ordering so. In the result, I am fully 
satisfied that the Tribunal seriously erred 
in exercising its discretion without having 
regard to the relevant provisions of law 
and as a matter of course. There- 
fore, this revision petition is allowed. 
No costs. 


6. Ithink the interests to of justice would 
be met by directing the Tribunal to 
take up the main appeal itself and dis- 
` pose of the same on or before the 10th 
of April, 1978. 


S.J. 
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Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. l 


PrRESENT:—T. Ramaprasada Rao and 
M. A. Sathar Sayeed, JJ. 


S. P. Ramakrishnan 
-~ a. Appellant” 


V. 1 


V. Bashyam, Achari and another 
Respondents. 


Presidency Towns Insolvency Act (III 
of 1909)—Adjudication on debtors peti- 
tion—Withdrawal of money from enst- 
while employer—Application by creditor 
for depositing the money into Court and 
for annulment—Annulment application 
dismissed—Insolvent directed by Court 
to bring the amount received—Order not 
competent. 


The expression of inability by a debtor 
to pay his debts cannot be lightly dis- 
regarded by Courts on a priori conside- 
rations and relief refused to the debtor, 
who seeks for being adjudicated volun- 
tarily as an insolveni, provided the other 
conditions for the filing of a debtor's 
petition either under the Presidency 
Towns Insolvency Act or under the Pro- 
vincial Insolvency Act are satisfied. 

The ratio behind the principle appears to 
be that if a' person seeks the assistance 
of Court, but through the channel of 
law, for being badged as an insolvent on 
the ground that he is unable to pay his 
creditors, then, such an exposure of his 
status and ability is prima facie proof 
that he seeks for relief under the Insol- 
vency law for being adjudicated as bank- 
rupt. At that stage, it would be hazard- 
ous to enquire into the correctness or 
otherwise of such voluntary statements 
made by:a debtor. This is because the 
insolvency law creates within its frame- 
work an apparatus to discover whether 
- there is any mala jides or act of sup- 
pression or a design to avoid the credi- 
tors by secreting property. Such in- 
vestigations’ tonet the activities of the 
insolvent and bring into common pool 
all the available resources and proper- 
ties of the insolvent could be undertaken 
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by the public officer, namely, the Official 
. Assignee in the Presidency Towns and 
the Official Receiver in places where the 
Provincial Insolvency Act is in force. 
Such is the power of the Official Assig- 
nee created under the various provisions 
of the bankruptcy law that it is not for 
a single creditor to single out himself 
and act on his own and apart from the 
Official Assignee who represents the 
body of creditors. It is the Official 
Assignee who should act and function for 
and on behalf of the creditors after an 
order of adjudication is made. This 
entitlement which is vested in the Official 
Assignee by statute cannot be lightly 
dented by a creditor, however inquisi- 
tive he may be and knowledgeable of the 
affairs connected with the debtor. 


[Para. 3.] 


For certain purposes a creditor has no in- 
dependent legal existence after an order 
of adjudication because his persona is 
merged with the Official Assignee who re- 
presents the body of creditors. He could 
have only a dialogue with the insolvency 
Court through the Official Assignee. 
The Official Assignee, of course, has the 
undoubted right to seek the assistance of 
any of' the creditors who form the body 
of the creditors and investigate into the 
conduct of the insolvent. If his assis- 
tance is sought for and if he is provoked 
to investigate a cause which is just, by 
a creditor belonging to that body of 
creditors, the Official Assignee is bound 
to investigate it even though it is in- 
quisitorial in nature. The insolvency 
Court cannot make an independent and 
original enquiry, by passing the  statu- 
tory officer, namely, the Official Assignee 
or the Official! Receiver who is obligated 
under the statute to enquire into such 
matters. It is for the Official Assignee 
to bring to the notice of the Court after 
such investigation and seek for further 
directions from it either under section 36 
of the Presidency Towns Insolvency Act 
or under any other appropriate provi- 
sion of the Provincial Insolvency Act. 
[Para. 3.] 


Cases referred to:— 
Karmegam v. Jayaseelam Chettiar, 


(1976) 89 L, W. 547: (1976) 2 
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M. L.-J. 342: I. L. R. (1976) 
3 Mad. 292:. A.I.R. 1977 Mad. 250; 


Chhairapat Singh Dugar v. Kharag - 
Singh Lachmuram, (1917) I.L.R. 44 
Cal. 535. i 


Appeal under clause 15 of the Letters 
Patent and under Order 36, rule 10 of 
Original Side Rules and Section 8, Presi- 
dency Towns Insolvency Act against the 
order of the Honourable Justice Surya- 
murthy, dated 7th September, 1977 and 
made in the exercise of the Insolvency 
Jurisdiction, of this Court in Petition 
No. 31 of j1975 in Application No. 329 
of 1975. 


P. Sivaramakrishnaiah and Harik esavan, 
for Appellant. 


K. N. Balasubramanian and P. B. 
Ramanujam and Official Assignee, 
Respondents. 


The judgment of the Court was deli- 
vered by 


Ramaprasada Rao, J.—The appellant 
is an insolvent, who was adjudicated as 
such on his own petition in I.P. No. 31 
‘of 1975 on the file of this Court. The 
relevant facts which led to this volun- 
tary adjudication may be stated thus:— 
The insolvent, who was an employee as 
an officer in the Life Insurance Corpora- 
tion of India, retired on 22nd September, 
1974.  Consequent upon his retirement, 
he received substantial amounts by way 
of gratuity and provident fund on 3rd 
January, 1975 and 9th January, 1975 
totalling a sum of Rs. 29,746.66. The 
first respondent, who was admittedly a 
creditor and who was also his neighbour, 
apparently being aware of such  with- 
drawals of large funds by the insolvent 
from his quandom employer, was not 
satisfied about the voluntary adjudica- 
tion sought for by the insolvent on 
22nd April, 1975. But as law permits 
a person to assume to himself the badge 
of insolvency by filing a petition for 
voluntary adjudication after satisfying 
the requirements of a debtot's petition 
for adjudication, the first respondent 
cannot successfully challenge such a 
voluntary act on the part of the insol- 
vent when he came to this Court with 
his petition for adjudication as such, 


for 


[II 


After the appellant|insolvent was so 
adjudicated, the first respondent took out 
two applications, Application No. 329 
of 1975 in August, 1975 for a direction 
to the insolvent to deposit into Court the 
amounts .wihdrawn by him from his erst- 
while employer and concurrently, he also 
took out an application, Application 
No. 330 of 1975, to annul the order of 
adjudication and both.the applications 
came up before Suryamurthy, J. The 
learned Judge dismissed Application 
No. 330 of 1975 under which the first 
respondent sought-for annulment of the 
order of adjudication, but allowed Appli- 
cation No. 329 of 1975 and gave direc- 
_ tion to the insolvent, who is the appel- 
lant herein, to bring. into Court a sum 
of Rs. 29,000 received by him as provi- 
dent fund, gratuity and other retire- 
ment benefits from the Life Insurance 
Corporation of India. The learned 
Judge examined the insolvent 
he was not satisfied that the  insol- 
vent was not possessed of the ‘funds, 
which his creditor wanted him to bring 
to Court for the benefit of the body of 
creditors. He would disbelieve R.W. 1, 
who claims that he has spent out all 
stich moneys by betting on horses and 
ultimately, he expressed the view that 
R.W. 1 has suppressed the entire cash 
of Rs. 29,000 which he received from 
the Life Insurance Corporation of India. 
It was,in those circumstances he directed 
the insolvent to deposit the sum of 
Rs. 29,000 received by him as provident 
fund, gratuity etc. As against this 
order, the insolvent, who was the first 
respondent in Applicátion No. 329 of 
1975, has presented this appeal. 


2. It is common ground that the credi- 
tor who invoked the jurisdiction of the 
Court in the above proceedings has nót 
challenged the order of the learned Tudge 
in Application No. 330 of. 1975 under 
which he dismissed the application to 
annul the order of adjudication. In 
these ciftumstances, it is for cónsidera- 
tion whether the insolvency Court as 
such, can act at the.instance of a single 
creditor and give directions to the insol- 
vent in the manner the learned Judge, 


did, uc Oe 


RAMAKRISHNAN U. BASHYAM AGHARI (Ramaprasada Rao 7.) 


and. 


141 


3. It has been repeatedly pointed out 
by this Court and the Privy Council 
(vide Chhatrapat Singh Dugar v. Kha- 
rag Singh  Lachmiam? and. Kar- 
megam v. Jayaseelam Chettiar?), that the 
expression of inability by the debtor to 
pay his debts cannot lightly be disregard- 
ed by Courts on æ priori considerations 
and refuse relief to the debtor, who 
seeks for being adjudicated voluntarily 
as an insolvent, provided the other condi- 
tions for the filing of a debtor's petition 
either under Presidency Towns Insol-] . 
vency Act or under the Provincial Insol- 
vency Act are satisfied. The ratio be- 
hind the principle as above appears to 
be that if a person seeks the assistance 
of Court, but through the channel of 
law, for being badged as an insolvent on 
the ground that he is unable to pay his 
creditors, then, such an exposure of his 
status and ability is prima facie proof 
that he seeks for relief under the Insol- 
vency, law for being adjudicated as 
bankrupt. At that stage, it would be 
hazardous to enquire into the correctness 
or otherwise of such voluntary statements 
made by a debtor. This is because the 
Insolvency law creates within its frame- 
work an apparatus to discover whether 
there is any mala jides or act of suppres- 
sion or a design to avoid the creditors 
by secreting property. Such investiga- 
tions to net the activities of the insol- 
vent and bring into the common pool all 
the available resources and properties of 
the insolvent could be undertaken by 
the public officer, namely, the Official 
Assignee in the Presidency Towns and 
the Official Receiver in places where 
the: Provincial Insolvency Act is in 
force. Such is the power of the Official 
Assignee created under the various pro- 
visions of the bankruptcy law that it is 
not for a single creditor to single out 
himself and act on his own and apart 
from the Official Assignee who  repre- 
sents the body of creditors. It is the 
Official Assignee who should act and 
function for and on behalf of the credi- 
tors after an order of adjudication is 
made. This ‘entitlement which is vested 
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in the Official Assignee by statute can- 
not be lightly dented by a creditor, how- 
ever inquisitive he may be and know- 
ledgeable of the affairs connected with 
the debtor. The claim of the first. res- 
pondent in this appeal as one of the 
creditors of the insolvent, against whom 
an order of adjudication has become 
final, is that he has knowledge of the fact 
that the insolvent has squandered funds 
. which he received from his quandom 
employer about 90 days prior to the order 
of voluntary adjudication and that ‘he 
has suppressed stich amounts to the dis- 
advantage of the body of creditors. It 
might be that this statement may: be 
true. But the question is whether, after 
an order of voluntary adjudication is 
made by the, insolvency Court, that 
Court could take upon itself the investi- 


gation into the fact whether the insolvent - 


has suppressed any property of his own 
or assets of his own without the Official 
Assignee coming before it with such a 
complaint, or before a creditor, who has 
already proved before the OfficiaP Assig- 
nee being dissatisfed with the conduct 
of the Official Assignee or the Official 
Receiver, comes to Court for such assis- 
tance. It is not as if every creditor who 
has proved before the Official Assignee 
can directly have recourse to the insol- 
vency Court for directions of this kind, 
and in particular for the resuscitation 
of the assets and the moneys said to have 
been squandered by the insolvent just 
before he entered’ the.portals of the 
insolvency Court for voluntary adjudica- 
tion. In our view, for certain purposes 
a creditor has no independent legal 
existence after an order of adjudication 
because his persona is merged with the 
Official Assignee who represents the body 
of creditors. He could have only .a 
dialogue with the insolvency Court 
through the Official Assignee. The 
Official Assignee, of course has. the 
undoubted right to seek the assistance of 
any of the creditors who form the body 
of creditors and investigate into the 
conduct of the insolvent. If his assis- 
tance is:sought for and if. he is provok- 
ed to investigate a cause which is just, 
by a creditor belonging to that body of 
creditors, the Official Assignee is bound 


to investigate it even though ‘it is inquisi- - 
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torial in nature. But, we are unable to 
agree with Mr. Balasubramanian, learn- 
ed counsel for the first respondent, that 
such an inquisitorial enquiry can be 
undertaken at the instance of a creditor 
without reference to the Official Assig- 
nee or the Official Receiver and orders 
sought for against the insolvent to bring 
into Court amounts said.to have been 
squandered by him or utilised by him 
without a just cause prior to the order 
of adjudication which, as we have al- 
ready stated, is a result of a voluntary 
act on the part of a debtor. No doubt, 
Suryamurthy, J., was provoked to make 
the order in question after the enquiry 
which he undertook for himself and 
which, in our view, ought to have been 
undertaken by the Official Assignee, 
since he was of the view that the insol- 
vent should’ be deemed to have suppres- 
sed the assets which he received prior to 
the date when he was adjudicated as an 
insolvent. This fact may be true, or 
may not be true. But, we are of the 
view that the insolvency Court cannot 
at that’ stage make such an independent 
and original enquiry, by-passing the 
statutory officer, namely, the Official 
Assignee or the Official Recetver who is 
obligated under the statute to enquire 
into such matters. It is for the Official 
Assignee to bring to the notice of the 
Court after such investigation and seek 
for further directions from it either, 
under section 36 of the Presidency, 
Towns Insolvency Act or under any 
other appropriate provision of the Pro- 
vincial Insolvency Act. ' But, as matters 
stand, we are of the view that the direc- 
tions given by the learned Judge asking 
the insolvent to bring into Court the 
sum of Rs. 29,000 said to have been 
received by him as provident fund, gra- 
tuity etc., from the Life: Insurance 
Corporation of India cannot be made 
under any of the provisions of the Act 
as they stand and at the time he made 
it, as, in our view, it is premature to do 
so. It should not be understood that 
the insolvency Court has no jufisdiction 
to issue such directions. But, the time 
was not ripe for such issuance as any 
such order could be passed only after the 
Official Assignee, as representing the 
body of creditors, investigates fully into 
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the matter and makes a report and seeks. 
for directions, may be for the same pur-. 
pose as the present first respondent 
sought for earlier. As the order is not 
sustainable in law, we have to set it 
aside, but make it clear, that it is open 
to the creditor to assist the Official Assig- 
nee to investigate into the matter and it 
is for the Official Assignee to take up 
such inquisition and ultimately rf he 
finds the necessary data for prosecuting 
the matter further, he is at liberty to do 
so. The appeal is accordingly allowed, 
but there will be no order as to costs. 


I5. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 





(Special Original Jurisdiction.) 
Present.—G. Ramanujam, J. ~- 

M. Gopala Pandithar Petitioner” 
v. 


The District’  Magistrate-cum= 
Collector of Chingleput at Kanchee- 
puram and another .. Respondents. 


Cantonment Act (IIT of 1924), sections 
84 and 87— Petitioner owner of house— 
Property tax of building enhanced —Notice 
of demand issued to petitioner—Appeal by 
petitioner for reduction of tax—Petitioner 
asked to deposit the entire tax arrears as a 
condition precedent—-Authority nat justified. 


The insistence of the first and second 
respondents in the present appeal that 
the entire tax arrears should be deposited 
by the petitioner as a condition prece- 
dent for entertaining his appeal under 
section 87 (b) of the Cantonments Act 
is quite untenable and not supported 
by the statutory provision. 


[Para. 5.] 


Petition under Article 226 of the Consti- 
tution. of India, praying that in the 
circumstances stated therein, and in 
the affidavit filed therewith the High 
Court will be pleased to issue a writ 
of mandamus . directing the lst respon- 


*o—— 


* W.P, No,4!48 of1974. 
21 st March, 1978, 





‘Appeal allowed. | 


dent herein to hear the appeal petition 
dated 19th August, 1968 from the peti- 
tioner under section 84 of the Canton- 
ments Act 1924 and dispose of the same 
in accordance with law. 


G. R. Abdul Kalaam, for Petitioner. 


C. Ghinnaswamy, Govt. - Pleader, for lst 
Respondent. 


K. Alagiriswami, for 2nd Respondent. 
The Court made the following 


OrpzER.—-The petitioner has prayed for 
the issue of a writ of mandamus  direct- 
ing the first respondent (The District 
Magistrate-cum-Collector of Chingleput) 
to dispose of the petitioner’s appeal 
filed on 19th August, 1968, in the follow- 
ing circumstances. 


2. '[he petitioner is the owner of the 
house and ground bearing No. 7/19, 
East Chetty Street, St. Thomas Mount, 
Madras-16. In respect of the said 
house, the property tax was originally 
levied for the half-year at Rs. 138 on 
the annual rental valuation of Rs. 1,200. 
On 6th April, 1968, the Cantonment 
Executive Officer (the second respon- 
dent) sent a special notice enhancing 
the property tax to Rs. 414 on the basis 
of the annual rental value of Rs. 3,960 for 
the period from Ist April, 1968, The 
petitioner made his representations on 
2nd May, 1968 to the second respondent 
that the enhancement by morethan double 
the tax originally Jevied is unjust and 
illegal. Accepting the said objection, 
the second respondent issued a demand 
notice demanding the original tax of 
Rs. 138 for the period commencing from 
Ist April, 1968. However, on 20th 
July, 1968, the second respondent issued 
another demand notice for the same 
half-year 7.e., for the period commencing 
from Ist April, 1968 demanding a sum 
of Rs. 276 thus making a total of Rs. 414 
on the basis of the revised assessment, 
against which the petitioner.had already 
submitted his objections. 


3. Thereafter, the petitioner preferred 
an appeal on 19th August, 1968 under 
section 84 of the Cantonments Act, 
1924 to the first respondent who is the 
prescribed appellate authority under 
the Act. By a communication dated 
3rd February, 1970, the first respondent 


jad 


called upon the petitioner to deposit a 
sum of Rs 1,245 under section 87 (5) of 
the said Act as a condition precedent 
to hear his appeal The petitioner, 
thereupon, on 9th March, 1970 deposited 
. a sum of Rs, 414 being the tax demanded 
to the credit of the Cantonment Board. 
Subsequent to the deposit, the petitioner 
expected that his appeal would be dis- 
posed of by the first respondent. But 
the second respondent sent a letter on 
6th April, 1970 stating that his appeal 
could not be admitted unless the balance 
amount of arrears of Rs. 1,245 is depo- 
sited. The petitioner however, did not 
get any communication from the first 
respondent before whom the appeal was 
filed. After waiting nearly for six years, 
the petitioner has filed this writ petition 
seeking a writ of mandamus directing 
the first respondent to dispose of the 
appeal. i 


4. Both the respondents have not filed 
their counters. But it is contended on 
their behalf that the appeal could not 
be entertained by the first respondent 
unless the entire arrears of property tax 
due to the second respondent is deposited. 
That was the stand taken by both the 
respondents right from the beginning. 
They have been demanding the payment 
of the entire arrears of property tax as 
a condition precedent for disposing of 
the appeal. It is not in dispute that 
the petitioner has deposited a sum of 
Rs. 414° under section 87 (b) of the 
Cantonments Act, 1924. It is aftcr 
deducting the said sum, the respondents 
have demanded a sum of Rs. 1,245 as 
a condition precedent for entertaining 
the appeal. 


9. The question is whether the peti* 
tioner is bound to deposit the entire 
amount of property tax arréars before 
his appeal could be entertained and dis- 
posed of by the first respondent. T am 
of the view that the insistence of the first 
and the second respondents that the 
entire tax arrears should be deposited 
by the petitioner as a condition precedent 
for entertaining his appeal under section 
87 (b) of the Act is quite untenable and 
not supported by the.statutory provi- 
sions. Section 87 of the Cantonments 
Act, 1924 says that no appeal .shall be 
heard or determinedunder Chapter. V of 
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ghe Cantonments Act unless the appeal 
ys brought within thirty days next after 
the date of the authentication of the 
assessment list under section 69 and the 
amount of tax in dispute in the appeal 
has been deposited by the appellant in 
the Office of the Board. Admittedly, 
in this case, the tax in dispute is only a 
sum Of Rs 276 being the difference 
between the tax as enhanced and the 
tax aS Originally levied. But the peti- 
tioner has deposited a sum of Rs. 414 
which represents the tax as enhanced. 
Therefore, the petitioner had paid more 
than the amount which he is bound to 
deposit urider section 87 (b) of the Act. 
Therefore, I do not see how the respon- 
dents could seek to recover the entire 
amount Of tax arrears in the guise of 
giving effect to the provisions of section 
87 (b) of the Act. The action of. the 
first respondent requiring the petitioner 
to deposit the entire tax arrears due by 
him in respect of his house is not only 
unjustified, but it leads to the inference 
that the first respondent has not looked 
into the statutory provisions under which 
he has to act as an appellate authority. 
In a similar situation, a Division Bench 
of this Court in W.A. No. 470 of 1971 
has held that the District Magistrate- 
cum-Collector, who is the appellate 
authority, is not justified in insisting on 
the payment of the entire amount of tax 
arrears as: a condition precedent for 
entertaining the appeal. The writ peti- 
tion is, therefore, allowed with costs and 
a writ of mandamus will issue to the 
first respondent to entertain and dispose 
of the petitioner's appeal filed on i9th 
August, 1968 within six weeks from this 
date. The first respondent will pay 





the costs of the petitioner. Counsel’s 
fee Rs. 100. l 
R.S. — Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

PRESENT :—S. Nainar Sundaram, 7. 

P. Srinivasa Thevar Petitioner* 
D. | 

S. Rajam Iyer . Respondent. 


Tamil Nadu Agriculturists Relief Act (IV 
of 1938), as amended by Tamil Nadu Act 
(VILI of 1973), section 3 (ii) Proviso *C^— 
‘Aggregate’ means total of the rental value of the 
various buildings and lands in respect of which 
tax has been imposed and not the total valuation 
of the concerned half years. 


Held: The Courts below have com- 
mitted an error with reference to the 
application of the provisions of Act IV of 
1938 to the facts of the present case, in 
that they have totalled up the annual 
rental value for the concerned four half 
years and have presumed that the aggre- 
gate rental value is not less than Rs. 1,200. 
This is not correct since “aggregate ” has 
reference to the total rental value of the 
various buildings and lands in respect of 
which the tax has-been imposed and not 
to the total value of the valuation for the 
concerned half years. The defendant in 
the present case cannot be brought within 
the mischief of proviso * C'' to section 8 (ii) 
of the Act so as to deny the benefits of the 
Act. [Para. 9.1 


Cases referred to: 


Pothukucht Venkata Ramanayya and others v. 
Daggubati Mallikharjanudu, (1942) 55 L.W. 
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Mad. 533; Gandikota Kamanna v. Tondapu 
Saiz Reddy, (1940) 52 L.W. 420 (ij: 
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Petition under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court, East Thanjavur 
at Nagapattinam, dated 5th November, 
1974 and made in C.M.A.No. 29 of 
19741n (EeA. No. 96 of 1974 in O.S. No. 
300 of 1970 District Munsif Court, Thiru- 
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R. N. Kothandaraman, for Petitioner. 


K. Raman, for Respondent. 


The Court made the following 


ORDER.—The defendant in O.S.No. 300 

of 1970 on the file of the Principal District 
Munsif of Thiruthuraipoondi, is the peti- 

tioner. The respondent herein, is the 

plaintiff in that suit. The defendant filed 

an application E.A.No. 96 of 1974 under 

the provisions of the Tamil Nadu Act IV 

of 1938 as amended by the Tamil Nadu 

Act VIII of 1973 (hereinafter referred to as 

the Act), to stay the execution proceedings 

in the above suit on the ground that he is 

an agriculturist entitled to the benefits of 

the above Act. The plaintiff contested l 
the application cn the main ground that 

the defendant has been assessed to pro- 

perty tax and he will be hit by the proviso 

C  to'section 3 (t) of the Act in that he has 

been assessed to property tax on the 

aggregate annual rental value of Rs. 1,200 

per year. It is found on the basis of the 

kist receipts produced by the defendant 

and which was not disputed by the plain- 

tiff that the defendant is an agriculturist. 

The attempt to bring the defendant within 

the mischief of the proviso referred to 

above, has been sustained by the First 

Court and the petition filed by the defen- ` 
dant was dismissed. It must be pointed 
out that the District Munsif took into 
consideration the records from the house 
tax demand register relating to the defen- 
dant. 


2. The defendant filed an appeal C.M.A 
No. 29 of 1974 which was heard and dis- 
posed of by the District Judge, East Than- 
javur at Nagapattinam by judgment and 
decree dated the 5th day of November, 
1974. The appellate - Court concurred 
with the First Court and dismissed the 
appeal. The present revision is directed 
against the Judgment and decree of the 
appellate Court. 


3. Shri R.N. Kothandaraman, learn- 
ed counsel for the petitioner, submits 
that out of the two grounds put against 
the defendant by the appellate Court, the 
2nd ground rests purely on technical 
basis in that the appellate Court has chosen 
to discountenance the petition filed by the 
defendant on the ‘ground that instead of 
quoting section 20 of the Act, section 19 of 
the Act is quoted. I have looked into the 
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original petition filed in E.A. No: 96 of 
1974 and I find that the prayer is one for 
stay though the provision quoted is section 
19. This isan omission to quote the correct 
provision, but the prayer is clear and 
hence, the petition must be construed as 
one under section 20jof the Act. ‘No such 
difficulty was éxperienced by the Ist Court 
and it dealt with the application only. as 
one under section 20 of the Act. 


4. Shri R.N. Kothandaraman, learned 
counsel for the petitioner, would further 
contend that the records from the housé 
.tax demand register which have been 
marked in the appellate Court as Exhibits. 
C-l and C-2, do not make out that the 
aggregate annual rent of such property is 
not less than Rs.1,200. Ex. C-l which 
appears tó be an extract from the house 
tax demand register, relates to the years 
1970-71 and 1971-72. "The actual house 
tax levied is Rs. 20 and there is no column 
relating to annual value or annual rental 
value. Ex.C-2 relates to the years 1970-71, 
1971-72 and 1972-73. The taxes for 
those years are indicated. With reference 
to annual rental value, I find that it 
varies for the different years between 
Rs.180 to Rs. 600. They relate to 
four door nos., viz., 2-A, 2-B, 2-C and 2-D. 
For 2-A the annual rental value is shown 
at Rs. 270 ; for 2-B the annul rental value 
is shown at Rs.270 ; for 2-C for the year 
1970-71 the annual rental value is shown 
at Rs.420 ; for the very same premises 
2-C, for the years 1971-72 and 1972-73 
the annual rental value is shown at 
Rs.600 ; and for 2-D for the year 1972- 
73 the annual rental value is shown at 
Rs. 180 ; This document Ex.C-2 cannot 
be said to an extract from the house tax 
demand register as presumed by the Courts 
below and I find, it is in the form ofa 
certificate 1ssued by the Thiruthuraipoondi 
Panchayat, dated 27th March, 1973. 


5. Proviso 6 to section 3 (t) of the Act 
shows that a person shall be deemed to 
be an. “ agriculturist ", if he has, in all 
the four half years immediately preceding 
the Ist March, 1972 been assessed to 
property or house tax in respect of building 
or lands other than agricultural lands 
under the Tamil Nadu District Munici- 
pality Act, 1920 (Tamil Nadu Act II 
of 1920 provided that 
the aggregate annual rental value of such 
buildings and lands whether let out or 
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not or in the occupation of the owner 
is not less than Rs. 1,200. To attract 
clause C of the proviso to section 3 (i) 
of the Act, the assessment must have been 
made in all the four half-years immediately 
preceding the Ist March, 1972, and the 
aggregate annual rental value must be 
not less than Rs.1,200 in all the four half 
years. In the Act as it stood prior to 
the Madras Agriculturists Relief (Amend- 
ment) Act XXIIT of 1948, the expres- 
sion used in proviso C to section 3 (2) 
was * has within the two years immedia- 
tely preceding". For these sets of expres- 
sions, the following expressions have been 
substituted by the said Amendment Act 
XXIII of 1948, namely, “as in all the 
four half years immediately preceding". 
While construing the implications ofthe 
expressions, “as within ue two years 
immediately preceding ”, Division 
Bench consisting of Wadsworth and Patan 
jali Sastri, JJ, in Pothukuchi Venkata Rama- 
nayya ard others v. Daggubati- Mallikhar- 
janudu+, repelled the contention that the 
assessment must be throughout the period 
of two years specified in the proviso. 
The learned Judges observed as follows: — 
** This ‘seems to us to be against the 
plain language of the proviso which 
does not use the word ‘throughout’, 
but uses the word ‘within’. If at any 
point of time within the period the 
disqualification has been incurred, it 
will satisfy the terms of the proviso." 


6. The same view was also taken earlier 
by King, J., in Gandikota Kamanna v. 
Tondapu Satti Reddy? and the learned 
Judge held :— 


“ [t is quite clear from the language 
of section 3 (i), proviso B of Act IV 
of 1938 that assessment for four conse- 
.cutive half years from October, 1935 
to September, 1937, is not required, 
as, if that were so, the word ‘throughout’ 
would be found in the place of the wore 
*within", 


7. The substitution of-the expressions 
by the Amendment Act XXIII of 1948, 
has got significance in the sense, the 
assessment must be in all the four, half 
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years or in other words in each of thé: 
four half years immediately preceding 
the :particular date. Not only that, 
under the present provisions of the Act, 
the aggregate annual rental value must 
be not less than Rs. 1,200. If we keep 
this principle in mind, we find: that 
the present case may not come within 
the mischief of the concerned Proviso. 
There has been no uniform assessment 
in all the four half years concerned. -It 
cannot be said that for the years 1970-71 
and 1971-72,there has been an assessment 
on the aggregate annual rental value of 
not less than Rs. 1,200. „As - pointed 
out earlier, between the year 1970-71 and 


the years 1971-72 and 1972-73, there is . 


a variation in,the sense, while for the 
earlier period, the annual rental value 
was Rs. 420 and for the later periods 
it was at Rs.600. Hence, it cannot 
be said that in all the four half years; 
the aggregate annual rental value was 
not less than Rs. 1,200. `- ae 


,9, It is also not possible to total up the 
annual rental value for all the. four half 
years, and conclude that the aggregate 
annual rental, value exceeds Rs.1,200. 
In Pothukuchi Venkata Ramanayya and others 
v. Daggubati Mallikharjanudy referred to 
above tbe learned Judges’ stated’ the 

"position with reference to the expression 
"aggregate" as follows:— ^" '-" 


, “ The word ‘aggregate’ clearly refers 

: to the total of the rental values of the 
various buildings and lands in respect 
of which the tax has been imposed 
and not to the total of the valuation 

‘ for two half years.” ' E 


9. -Such.a construction, could not be 
laid on the provisions of the Act. I find 
that the Courts -below have committed 
an. error with reference to the .applica- 
tion, of the provisions of the Act to the 
facts of the present case, in that they 
have totalled up the annual rental value 
for the concerned four half years and have 
presumed that the aggregate annual 
rental value is not less than  Rs.1,200. 
This is not correct in view of the dictum 
laid down by the Court in the decisions 
referred. to 'above. Hence, I find that 
the defendant in the present case, cannot 
————————————— 
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be brought within ‘the ~ mischief of 
Proviso Ci to section 3 (it) of the Act 
so as to deny the benefits of the Act. If ~ 
this position is made clear, I find that 


-there is no other impediment to grant 


the relief prayed for. In this view, this 
revision is allowed, but, thére will be no 
order as to costs. RS ' 


R.S. l Petition allowed. 


IN THE HIGH COURT OF JUDI: 
CATURE AT MADRAS. ` 





PRESENT:—V. Sethuraman, J. ` 


A. M. Nanjan Petitioner* 


v. 


The Madras State Electricity Board, 
represented by its Superintending 
Engineer, Kundaha. Hydro Electri-. 
city Scheme, Kundah Circle . = 

À ». Respondent.. 


(A) Indian Telegraphs Act (XIII. of 
1885), sections 10 (d) and 16 (3)— 
Applicability—Lands belonging to peti- 
tioner—Acquisition for public purpose 
Wattle trees and plants, standing on the 
land, cut and removed by the Electricity 
Board prior to publication of section 4 
(1), Land Acquisition Act notification — 
Award granting compensation —Value of 
trees- cut by. Electricity Board not 
included — Petitioner directed to look 
to the Board for compensation — Suit 
as well as .appeals . by. petitioner 
against Board for .compensation dis- 
missed — Petition for compensation 
for the trees cut by the Board, whether 
barred by .principles of res judicata — 
Petitioner, whether entitled to compens 
sation. 


(B) Indian Electricity Act (IX of 1910), 
section 51, Civil Procedure Code (1908), 
section 11—‘Res judicata’. 


Section 16 (3) of the Indian Telegraphs 
Act can be invoked only if any dispute 
arises concerning the sufficiency of the 
compensation to be paid under section 10 
(4) of the Telegraphs Act. . No com- 
pensation had yet been fixed by . the 
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Board in the instant case. The matter 
was still under consideration. | There- 
fore, no dispute had yet arisen regarding 
sufficiency of compensation to be paid. 


[Para. 8.] 


By reason of the provisions of, sec- 
tion 51 of the Indian Electricity Act, 
IX of 1910, the provisions of the Indian 
Telegraphs Act, 1885, are applicable to 
the instant case. Therefore the Board 
should fix the compensation payable to 
the petitioner and pay the same without 
-any further delay. In the event of the 
Board failing to do so, the revision peti- 
tioner will be entitled to invoke the writ 
jurisdiction of the High Court. 


payable as compensation, the petitioner, 
if he feels aggrieved about the sufficiency 
of the compensation, will be entitled to 
invoke section 16 (3) of the Telegraphs 
‘Act and not till then. If, after such 
compensation is fixed by tlie Board, the 
petitioner feels aggrieved about the 
sufficiency of the same and chooses to 
invoke the jurisdiction of the District 
Court under section 16 (3) of the Tele- 
graphs Act, the cause of action would be 
different from the cause of action on 
‘ which the suit was instituted.- The 
question of ves judicata may not arise 
then. [Para. 8.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the District Court, Cotmba- 
tore West dated 29th March, 1974 and 
made in O.P. No. 61 of 1969. 


N. Varadarajan, for Petitioner. 


S. Sivasubramatian, for Respondent. 
The Court made the following. 


OmnpER.— his is a civil revision peti- 
tion against an order of the learned 
Additional District Judge of Coimbatore 
dismissing O.P. No. 61 of 1969 filed 
under section 16 (3) of the Indian 
Telegraphs Act (XIII of 1885) ‘for pay- 
ment of a sum of Rs. 95,171-50 as 
compensation for the wattle trees and 
plants cut.and removed by the Madras 
State Electricity Board. The facts of 
the case are as follows ;— 


WH EADRASB LAG 


Only * 
after such fixation of the fair amount 
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2. An extent of 18.34 acres in 
S. No. 9|1 of Mulligoor Village was 
acquired for the site of the Emerald 
Dam and the Kundah Project. - Though 
the notification for the acquisition of the 
site under section 4 (1) of the Land 
Acquisition Act was published only on 
1st May, 1957, the Madras State Electri- 
city Board (to be referred hereafter as 
the Board) entered the lands even, in 
1956 and cut and removed the  irees 
thereon and sold them away in auction. 
19,002 wattle trees and plants of various 
girths and sizes appear to have been thus 
cut and sold away by the respondent- 
Board. Exhibits A-1 to A-7 are the 
receipts and .Exhibit A-8 is the certi- 
fied copy of a receipt issued by the 
Board for the trees thus cut and carried 
away. Subsequent to the notification, 
10,672 trees and plants were, according 
to the Commissioner who was appointed 
in a suit to which reference will be made 
hereafter, standing on the land. 


3. On 6th June, 1956 the Department 
wrote Exhibit A-12 to the revision peti- 
tioner in reply to his letter that the 
Collector had been addressed and orders 
were awaited fixing the compensation for 
the wattle and plants which had been cut 
and carried away. 


4. On 10th June, 1957 the Land 
Acauisition Officer passed an award fix- 
ing the compensation payable for the 
lands and some other trees which were 
standing on the land when the notifica- 
tion under section 4 (1) of the “Land 
Acquisition Act was published. But 
for the wattle trees and plants standing 
on the lands prior to the date of the 
notification which had been cut and 
removed no compensation was awarded 
by the Land Acquisition Officer and the 
claimant was asked to look to the Electri- 
city Board for compensation for the 
trees cut down by the respondent-Board. 
Therefore, the claimant approached the 
Board for payment of compensation. 
By Exhibit A-16 dated 2nd September, 
1957 the Board informed the revision 
petitioner that, Government Orders were 
awalted for payment of compensation 
for wattle trees and plants. But no 
compensation was paid, 


` 
~~ 


— E 
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5. Against the award’ of the Land. 


Acquisition Officer a reference was 
made under section 18 of the Land 
Acquisition Act to the Sub-Court, 
Ootacamund, and ‘was taken on file as 
O.P. No. 50 of 1957. >In disposing of 
O.P. No. 50 of 1957 the learned 


Subordinate Judge, Ootacamund, nade: 


some observations in paragraph 26. of his 
order which may give rise to an impres- 
sion that compensation payable for the 
wattle trees and plants standing on the 
land before the notification under sec- 
tion 4 (1) of the Land Acquisition Act 
was also considered. In fact, this was 
not done. 
Court in its-judgment in.A.S. Nos. 20 
and 61 of 1960 dated 2nd May, 1962. 
In O.P. No. 50 of 1957 the Commis- 
sioner appointed by the Sub-Court to 
inspect the land acquired had reported 
that there were 10,672 wattle trees or 
plants on the land at the time of the 
notification. However, he has not filed 
any report regarding the trees that had 
. been cut and removed prior to the date of 
the notification. Therefore, it is abun- 
dantly clear that compensation for the 
trees cut by the Board prior to the date 
of. the notification under section 4 (1) 
of the Land Acquisition Act was not 
awarded .either by the Land Acquisition 
Officer or by the Sub-Court. There was 
no reference to the Sub-Court regard- 
ing the compensation payable for the 
trees cut and carried away by the res- 
pondent-Board prior to the notification 
under section 4 (1) of the Land Acquisi- 
tion Act and, therefore, the Sub-Court 
was not even competent to go into that 
question. 


6. On 10th: October, 1960 the Board 
informed the claimant by Exhibit A-26 
that the payment of compensation refer- 
red to was under consideration of the 
Board. As no compensation was paid 
for the trees cut by the respondent- 
Board, the revision petitioner filed O.5. 
No. 177 of 1963 on the file of the Sub- 
Court, O8tacamund. However, that suit 
was ill-advised because the prayer in the 
suit was for rendition of ‘an account of 
the wattle trees cut or an injunction 
directing the defendant-Board to appoint 
an arbitrator, Such a suit is obviously 
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not maintainable and was, therefore, 
rightly dismissed by the learned Subordi- 
nate Judge. appeal, A.S. No. 274 
of 1965, preferred to the District Court 
was also dismissed on 14th February, 
1967. While dismissing the appeal the 
learned District Judge had recommend- 
ed the payment of compensation. S.A. 
No. 1014 of 1968, preferred against 
the judgment and decree in the afore- 
said A.S. No. 274 of 1965, was dis- 
missed by this Court on 7th April, 1962. 
However, this Court did. not say any- 
thing against the observation ‘of the 
learned District Judge recommending the 
payment of compensation. 


7. On 25th February, 1969 the revi- 
sion petitioner filed O.P. No. 61 of 
1969 in the District Court, Coimbatore, 
under section 16 (3) of the Indian 
Telegraphs Act, 1885 for compensation. 
The learned District Judge found that 
the revision petitioner was entitled to 
compensation and fixed the compensation 
payable to him at Rs. 33,715. How- 
ever, the learned District Judge dismissed 
the O.P. because he was of the 
opinion that the finding in. O.S. 
No. 177 of 1963.on the file of the 
Sub-Court, Ootacamund, terminating in 
S.A. No. 1014 of 1968, would operate 
as res judicata against the petitioner. 
He also came to the conclusion that the 
petition was barred by limitation. 


8. Iam of the opinion that this revi- 
sion petition has ta be dismissed, but not 
for the reasons given: by the learned 
Additional District Judge. Section 16 


_ (3) of the Indian Telegraphs Act can be 


invoked only if any dispute arises con- 
cerning the sufficiency of the compensá- 
tion to be paid under section 10 (d) of 
the Telegraphs Act. No compensation 
has been fixed yet by the Board. Ihe 
matter seems.to be still under considera- 
tion. Therefore, no dispute has yet 
arisen regarding ihe sufficiency of the 
compensation to be paid. I hope and 
trust that this matter, which has been 
pending for a long time, will be taken 
up by the Board at least hereafter for 
the purpose of the compensation payable 
to the revision ‘petitioner in accordance 
with the provisions of section 10 (d) of 
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the Telegraphs Act, which lays down that 
in the exercise of the powers conferred 
by.sectión. 10 of the Act, the telegraph 
authority shall do as little damage. as 


possible, and, when it has exercised those’ 


powers in respect of any ‘property other 
than that referred to in clause (c), shall 
pay full. compensation to all persons inte- 
rested for any damage sustained by them 
by reason óf the exercise of those powers. 
By.: reason ‘of‘the ‘provisions of sec- 
tíon' 51 of the Indian Electricity Act, 
1915, the provisións of'the Indian.Tele- 
graphs Act, 1885, are applicable to the 
instant. case. Therefore, 
dent-Board is directed to fix the compen- 
sation payable to the revision petitioner 
and pay the same without any further 
delay. In the event of the Board fail- 
ing to do so, the revision petitioner is 
entitled to invoke the writ jurisdiction, 


of this Court. | Only after such fixation, 


of the fair amount payable as compen- 
sation, the petitioner is, if he feels 
aggrieved about the sufficiency of ` the 
compensation, entitled to- invoke the 
jurisdiction of the District Court under 
section 16.(3) of the Telegraphs Act and 
not till then. If, after such compensa- 
tion is.fixed by the Board, the petitioner 
feels aggrieved about the sufficiency of 
the same and. chooses to invoke the 
jurisdiction of the District Court under 
section 16. (3) of the Telegraphs Act the 
cause of action would be different from 
the cause of.action. on which the. suit, 
was instituted.. The question of res 
judicata may not then arise. But the 
question of res judicata is left open ‘as 
it is unnecessary to go into that question 
in these proceedings. 


9. Whether a petition under section 16. 
(3): of the Indian Telegraphs Act, filed 
after the compensation is fixed will be 
barred by limitation, is not a matter for 
consideration'in these proceedings.. As 
observed' already, the petition before the 
District Court under section 16 (3) of 
the’ Telegraphs Act at'this stage is not 
mairtaináble as it is premature. 


10. The Civil Revision Petition is dis- 


missed. No costs. 


R.S, 
T mo. 


——— Petition dismissed; 
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IN. THE HIGH COURT OF JUDI- 
CATURE AT. MADRAS. 


PRESENT :—S'. Nainar Sundaram, J.. 


Pandia Naicker Petitioner* 

V. 

Sattaiappan Chettiar l - 
Respondent. 

and 

Arunachala Naicker Petitioner 


Ve 


Sattaiappan Chettiar and another 
Respondents , 


Tamil Nadu Village Courts Act (I of 
1889), sections 46 and 73—Decision by 
Village Munsif’s Court—Reasons not 
given—Swits remitted back for fresh das- 
posal, 


The requirements of.section 46 of the 
Tamil Nadu Village Courts Act will be 
satisfied only if the reasons for the deci-' 
sion of the Village Court are set out in 
thé decree and it would not be die’ com- 
pliance with section 46 of the Act if 
merely a decree is passed, in the sense the’ 
decision  adumbrates only the reliefs 
granted. As to why the reasons for a 
decision must be given by the Village 
Munsif's Court is evident if it is remem- 
bered that'such decrees of the Village 
Munsif are liable be revised under sec- 
tion 73 of the Act and the District Mun- 
sif exercising powers of revision, will 
have to assess the materials to find out 
whether such decrees could be revised for 
any one or all of the grounds énumerated, 
in section 73 of the Act. Unless the 
reasons for the decisión are set out, it 
is.not possible for the Court exercising 
powers under section 73 of the. Act to 
assess the case under that provision. 
Section 46 of the Act does not draw a 
distinction between decrees passed ex 


parte and decrees passed on contest. 
[Para.: 7.] 





* C,R.P, Nos. 1C and 2169 of 1975, _ | 
LE E ' Jih Mareh, 1978, 


, 
= Pre 


z EOGCc3. ee ae, ee if 
PANDIÀ NAIGEER 9, SATTAIAPPAN 


it 
0 
Case. referred to:— ` 


Rajamanicka Mudaliar v. Vadivelu 
Mudaliar, (1973) 1 M.L.]. 380: 83 
L.W. 235: A.I.R. 1973 Mad. 319. 


Petitions under section 115 of Act V of 
' 1908, praying the High Court to revise 
the Order of the Court of the District 
Munsif, Tenkasi, dated 3rd July, 1974 
and made in O.P. No. 6 of 1974 and 
28 of. 1973 respectively. 
of 1973 and C.S. No. 5 of 1973) 
respectively on the file of the Village 
Munsif’s Court, Puliyankudi). 


T. R. Mant, for Petitioner. 
S. Kasinathan, for First Respondent. 


The Court made the following . 


ORDER .—These two revisions are direct- 
ed against the orders 
District Munsif, Tenkasi on petitions 
presented before, him under section 73 of 
the Tamil Nadu Village Courts Act (I 
of 1889), hereinafter referred to as the 
Act. The respondent in these revisions 
is the plaintiff in the suits instituted by 
him before the Village Munsif's .Court, 
Puliyankudi, C.S. No. 49 of 1973 was 


filed by him against the petitioner in. 


C.R.P. No. 168 of 1975 for recovery 
of a sum of Rs. 199.70, alleging that 
the petitioner owed the said. amount in 
connection with rice business. The suit 
on the file of the Vilage Munsif's Court, 
Puliyankudi, was posted for hearing on 
12th November, 1973 and again on 26th 
November, 1973 and was once again 
posted to 17th December, 1973. On 
that date, the petitioner herein, who is 
the defendant in that suit,.did not appear 
before the Village Munsif’s Court. 
Hence the Village Munsif’s ‘Court set 
him ex parte and passed the decree in 
favour of the respondent herein, who is 
the plaintiff in that suit. Thé peti- 
tioner herein filed.O.P. No. 6 of 1974 
before the District Munsif, Tenkasi, 
under section 73 of the Act praying to 
set aside the decree dated 17th Decem- 
ber, 1973 %n O.S. No. 49 of 1973 on 
the file of the Village. Mies: Court 
Puliyankudi. 


2. The respondent herein filed O.5. 
No. 5 of 1973 on the file of the Village 
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Miinsif's- Court, Puliyankudi, for the 
recovery of :a sum: of Rs. 127 against | 
the petitioner in C.R.P. No. 169 of: 

1975; It is seen from the records that 
the suit was posted to 3rd September, 
1973 and on that date, the petitioner in. 
C.R.P. No. 169 of 1975, the defendant 
in that suit, was absent. . The records’ 
would go to’ show that on 3rd Septem- 
ber, 1973, the father of the- defendant 
(petitioner herein) appeared in Court on 
behalf of the defendant and prayed for- 
time. Then the suit was posted to 10th 
September, 1973 and on that date no one- 
appeared on behalf of the defendant and 
the defendant himself was absent. The- 
Village Munsif’s Court set.the defendant 
ex parte ‘and passed an.ex parte decree 
on'l0th September, 1973. The-defen- 
dant filed O.P. No. 28 of 1973 on the 
file of the District Munsif, Tenkasi, 

under section 73 of the Act praying to 
set aside the ex parie decree, dated 10th 
September, 1973 in C. S. No. 5 of 1973 
on the file of the Village Munsif's Court, 

Puliyankudi. 


3. There were two more petitions under 
section 73 of the Act, preferred by other 
parties to set aside the decrees passed in 
other suits. All these petitions tinder 
section 73 of the Act were considered by 
the District Munsif, Tenkasi, and he has 
disposed them of by a common judgment 
dated 3rd July,.1974 and the District 
Munsif, Tenkasi has dismissed the peti- 
tions with costs.. C.R. P. No. 168 of 
1975 is directed against the orders of the 
District Munsif, Tenkasi in O.P. No. 

6 of 1974 and C. R.P. No. 169 of 1975 
is directed against-the orders of the Dis- 
trict Munsif, Tenkasi in O: P. No. 28 
of 1973. 


4. Mr. T.. R. Mani, learned conned 
for the petitioner put forth two conten- 
tions seeking interference in revision by 
this Court. The first contention of. the 
learned counsel touches the jurisdiction 
of the Village Munsif's Court, Puliyan- 
kudi. ~The submissions, of the- learned 
counsel on this aspect are, (1) that the 
Village Munsif of .Puliankudi has not 
been appointed to function as a Village 
Court under section 7 of-the Act, by the 
Collector ; (ii) -that , the Village’ Court 
has got pecuniary jurisdiction to -enter- 
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E 'suits of the value not exceeding ' 


. 50 only and the increase in pecu- 
rum jurisdiction to Rs. 
by the Tamil Nadu Village Courts 
(Amendment) Act (XXII of 1961) has 
not come into effect for the reason the 
Amendment Act XXII of 1961 -has not 
been published in the Gazette and the 
date of coming into force of the Act has 
also not been gazetted; (1) that the 
Village Courts were abolished by virtue 
of the provisions of the Madras Village 
Panchayat Act (X of 1960), and in spite 
of the revival of the village Courts by 
the provisions of the Tamil Nadu Pan- 
chayat Act (XXXV of 1968), the Vil- 


lage Munsif of Puliyankudi hos not been . 


appointed afresh by the Collector to 
function as a Village Court within the 
meaning of the provisions of the Act. 


5. The second contention put forth bv 
the learned counsel is that the  decrees 
passed in the suits concerned by the Vil- 
lage Munsif's Court, Puliyankudi, do 
not conform to the requirements of sec- 
tion 46 of the Act, in that the reasons 
for the decisions have not been given in 
them. According to the learned coun- 
sel for the petitioner, these questions have 
not been properly appreciated and con- 
sidered by the District Munsif, Tenkasi. 


6. In my opinion, these revisions have 
got to be allowed on a short ground on 
the second contention raised by the 
learned counsel for the petitioner, awith- 
out going into the question of jurisdic- 
tion which would require investigation 
of certain factual materials. Section 46 
of the Act lays down as to what should 
be the contents of a decree passed by a 
Village Court. . It would be useful to 
extract the section, which is as follows: 


“The decree shall contain the number 
of the suit, the names of the parties, 
the particulars of the claim, the names 
of the witnesses examined, the titles 
of the exhibits read, the decision there- 
on, and the reasons for such decisicn. 
It shall specify the sum of money 
adjudged, the movable property to be 
delivered, the sum to be paid in de- 
fault of delivery, and the amount of 
costs and by what parties and in 
what proportions such costs shall be 


paid. 
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The decree shall be dated on the day 
-on.which it is passed, and signed hy 

_ the village munsif. . When the suit 
has been heard by a panchayat Court, 
the decree shall be signed by the mem- 
bers ‘of such panchayat Court concur- 
ring therewith. <A copy of the decree 
shall then be delivered to each partv 
in the prescribed manner." 


7. I have perused the decrees about 
which’ we are concerned in’ the present 
revisions and I find that they do not 
satisfy the requirements of section 46 
of the Act. No reason for the decision 
in either of the cases has been gipen by 
the Village Munsif's Court, Pultyankudt. 
The requirements of section 46 of the 
Act will be satished only if the reasons 
for the decision by the Village Court are 


` set out in the decree and it would-not be 


due compliance with section 46 of the 
Act if merely a decree is passed, in the 
sense the decision adumbrates only the 
reliefs granted. As to why the reasons 
for a decision must be given by the Vil- 
lage Munsif’s Court is evident rf we re- 
member that such decrees of the Village 
Court are liable to be revised by the Dis- 
trict Munsif under section, 73 of the Act 
and the District Munsif, exercising revi- 


.sion, will have to assess the materials to 


find out whether such decrees could be 
revised for any one or all of the grounds 
enumerated in section 73 of the Act. 
Unless the reasons for the decision are 
set out, it is not possible for the Court 
exercising powers under section 73 of the 
Act to assess the case under that provi- 
sion. Section 46 of the Act does not 
draw a distinction between decrees passed 
ex parie and decrees passed on contest. 
Raghavan, J., in Rajamanicka Muda- 
har v. Vadivedu Mudaliar* had occasion 
to consider the scope of section 46 of the 
Act and observed as follows: 


"It is no doubt true that the members 
of the Panchayat need not give elabo- 
rate reasons in stipport of their con- 


clusion, but there must be, some indi- ' 


‘cation that they applied tMeir minds 
to the contentions of the parties. "The 
statement in the decree, that the par- 
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ties were examined, cannot be. said to. 


comply with the requirements of sec- 
tion 46. ! 


Bye Tf section 46 had omitted to 
state the words "and the reason for 
' such decision", there will be no scope 
for any argument. "But by the in- 
sertion of those words in section 46, 
the requirements of a judgment are 
incorporated in section 46, as it werc 
. and some material indicating the rea- 
sons for the decision should also be 
.'stated as forming part of the decree 
of the Village Court as required . by 
' section 46.” 


8. I am in respectful precinct with 
the view expressed by the learned Judge 
and adopting the same I find that these 
revisions have got to be allowed on the 
ground that the decree passed by the Vil- 
lage Munsif’s Court, Pultyankudi, do, not 
conform to the requirements of section 
46 of the Act. There is substance in 
the contention put forth by. the learned 
counsel for the petitioner that this ques- 
tion has . 
Court below in the proper light and the 
correct principles have not been applied. 
Hence these.revisions are allowed and the 
respective suits are remitted back to the 

. Village Munsif's Court, Puliyankudi for 
fresh disposal in accordance with 'aw. 
The petitioners herein, the defendants 
in the suits, will be given an opportu- 
nity to put forth their defence includ- 
ing that relating to the aspect of juris- 
diction. The Village. Munsif's Court, 
Puliyankudi, will consider the objections 
put forth by the defendants in the suits 
concerned and decide the cases on merits, 
There will be'no order as to costs in these 
revisions, 


R.S. 


. 
~ ae 


Petition allowed 
and remanded. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—S. Nainar Suridaram, J. 


Guruswami Chettiar Petitioner* 
V. p" 
Subramaniam Respondent. 


Tamil Nadu Village Courts Act (I of 
1889), secttons 66 (1) and 73—Decree 
passed by Village Munsif — Execution 
petition in District Munsif's Court — 
Judgment-debior ‘contesting Village 
Mwnsif s- jurisdiction to pass the decree 
— District Munsif exercising power 
under section 66 cannot decline jurisdic- 
tion to execute decree. : 


The power to set aside a decree or order 
on the ground of want of jurisdiction 
by the Village Court is specifically con- 
ferred on the District Munsif by sec- 
tion 73 of the Act. Subject to such 
corrections in revision every decree and 
order of a Village Court is declared final 
by the provisions of section 73 of the 
Act. If this is kept in mind, it will be 
very difficult to hold that the District 
Munsif, exercising power under sec- 
tion 66 of the Act, can decline to execute 
the decree on the ground that it is one 
. passed without jurisdiction. That would 
be within the purview of section 73 of 
the Act. Hence, the District Munsif 
exercising ' powers under section 66 of 
the Act, cannot sit in judgment over the | 
decree passed. by the Village Court ‘and 

declare it as without jurisdiction when 
the machinery specifically provided under 
section 73 of the Act has not been 
resorted to, to set aside the decree on this 
ground. , [Para. 9.] 


Cases referred to:— 


Krishna Chetty v. Narayanappa, (1938) 
1.M.L.J. 229: 47 L.W. 259: A.I.R. 
1938 Mad. 497; Sanjamma v. Sayanna, 
(1947) 1 M.L. T. 252: 60 L.W. 202: 
A.I.R. 1948 Mad. 67. 


M ide section 115 of Act, V of 
1908 praying the High Court to revise 


22nd February, 1978, 
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the order of the Court of the District 
Munsif, Tirukoilur dated 14th August, 
1974 and made in D. P. No: 214 
a in Kollur V.M. No. 166 of 
970. 


S. Narayana Ayyangar, for Petitioner. 
V. Krwhnan, for Respondent. 
The Court made the following 


ORDER.—The plaintiff in a suit, Ref. 
V.M. No. 166 of 1970 initiated.on the 
file of the Villagé Munsif, Kollur, is the 
petitioner in this revision. The respon- 
dent herein is the defendant in the said 
suit. An exparte decree was passed in 
the suit which, as stated above, was ins- 
tituted before the Village Munsif, Kollur, 
who is the Village Court within the 
meaning of the Madras Village Courts 
Act, 1889 . (hereinafter referred to as 
the Act). The plaintiff got the decree 
in that suit transferred to: the District 
Munsif of Tirukoilur for levying execu- 
tion by way of arresting the defendant| 
judgment-debtor. The defendant resist- 
ed the said execution petition, E.P. 
No. 214 of 1974 on the ground that the 
Kollur Village Munsif has no jurisdic- 
tion to entertain the suit and hence the 
decree of the Kollur Village Munsif is 
without jurisdiction and execution of 
that.decree is incompetent. According 
to the defendant, none of the conditions 
which would confer jurisdiction on the 
Kollur Village Munsif, obviously refer- 
ring to section 15 of the Act, is present, 
in that, he, defendant, had not, at the 
time of the commencement of the suit, 
resided, or carried on business, or per- 
sonally worked for gain within the local 
limits of the jurisdiction of the Kollur 
Village Munsif. 


: Z. The District Munsif, Tirukoilur, 
who considered the execution petition in 
the light of the objection of the defen- 
dant, found in substance that the ingre- 
dients of section 15 of the Act are not 
satisfied and.consequently held that the 
decree is void and is incapable of execu- 
tion. As a result, the execution petition 
was dismissed. , This revision is direct- 
ed against the said orders of the Dis- 
trict Munsif, Tirukoilur. 


+s 5 $4.4 9 Fas Ps Z ` a 
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3. Mr. S. Narayana Ayyangar, learn- 
ed counsel for the petitioner, submits 
that the District Munsif, executing the 
decree of the Village Court, cannot sit 
over in judgment over the decree and 
hold that the decree is without jurisdic- 
tion and hence incapable of execution. 
The learned counsel refers me to the 
various provisions of the Act and in 
particular, section 73 of the Act, and 
submits that the decree of the Village 
Court not having been canvassed on the 
ground of want of jurisdiction under 
section 73 of the Act has become final 
and in any event, the District Munsif, 
as the Court executing the decree, can- 
not consider this question in execution. 


4. Mr. V. Krishnan, learned counsel 
for the respondent, contends that the de- 
cree being one passed by a Village Court, 
which has no jurisdiction within the 
meaning of section 15 of the Act, the 
contention as to the lack of. jurisdiction 
and on that ground the said decree being 
void and incapable of execution, can be 
raised” even at the stage of execution. 
According to the learned counsel, there 
was an inherent lack of ‘jurisdiction to 
entertain the suit by virtue of the provi- 
sions of section 15 of the Act and the 
principles under the Code of Civil Proce- 
dure cannot be invoked to cure the defect 
as to the place of suing. The learned 
counsel relied on the dictum of Abdur 
Rahman, J., in Krishna Chetty v. 
Narayanappa’. ‘In that decision, the 
learned Judge observed as follows:— 


“The position might have been diffe- 
rent if the provisions of the Code of 


1id7H8 
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Civil Procedure had applied. But, a` 


special tribunal, different from the 
ordinary Courts of the land, has been 
brought into being by this Act, and 
one must look to the specific grounds 
given. in the Act itself which would 
confer jurisdiction on that tribunal. 
The general provisions contained in 
the Code of Civil Procedure cannot 
be extended to the Village Courts and 
cannot be permitted to be added to 
the provisions contained in section 1 
of the Act". 





————————— . 
1. (1938) 47 L.W. 259; (1938) 1 M.L.J 229: 
A.I.R. 1938 M: d. 497. l , 
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The question that comes up for consi- 
deration in this revision is whether 
the District “Munsif, executing the 
decree of the Village Court, can consider 
the question as to the lack of jurisdic- 
tion of the Village Court that passed 
the decree and decline. to proceed with 
the execution on the ground that the 
decree is without jurisdiction. It would 
be pertinent to.refer to the relevant 
provisions of the Act to find out as to 
whether the-statute gives a-finality to 
the orders and decrees of the Village 
Court, and-as to: whether adequate reme- 
dy is provided by the statute to rectify 
all or any defect in the exercise of 
. powers conferred by it. 


5. Tt is an established principle that 
when by an Act of Legislature powers 
are given to any authority for a specific 
purpose, from the exercise of which an 
individual may receive an injury, or feel 


aggrieved, if the mode of redressing the _ 


injury is pointed out and provided by 
the statute, the jurisdiction of the ordi- 
nary Court is’ ousted. - 


6. Chapter VI of the Act provides for 
a complete. set of rules with reference 
to the execution of the decrees of Village 


Courts. Section 66 of the Act reads as 
follows: 
“66. (1) Any decree passed by a 


Village Court may, on the application 
of the decree-holder; be transmitted 
for execution to the District Munsif, 


^ who may i | 


(a) execute the decree as if it were a 
decree passed by himself; or 


(b) transmit it. for execution to the 
‘Court of any other village within his 
jurisdiction in which the defendant is 
represented to have movable property; 
"Or ' WOO p 


(c) transmit it.to the Court of any 

. Other lIystrict Munsif within whose 
jurisdiction the defendant is represent- 
ed to reside or to have property. 


(2) The District Munsif to whom a 
decree has been transmitted under 
clause (c) of sub-section (1) may 
execute the decree as if it were a 
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decree passed by himself or transmit 
it for execution to.the Court of any 
village within his jurisdiction in which 
the defendant is represented to have 
movable property. 


(3) The Village Court to which the 
decree is transmitted under clause (b) 
of sub-section (1) or sub-section (2) 
shall proceed as if the decree was 
passed by itself", | 


Section .67 reads as follows: 


‘67. It shall be competent to the 
District Munsif to withdraw the execu- 
tion of any decree from any Village 
‘Court, and to- execute it himself, as if 
it were a decree passed by himself’, 


Section 67-A may also be taken note of 
and it says: | 


“67-A. Notwithstanding ^ anything 
contained in the Code of Civil Pro- 
dure, 1908, no appeal shall lie from 
any order made by a District Munsif 
relating to the attachment or sale of 
movable property in execution of àny 
decree passed by a Village Court" ; 


The important provision to be considered 
is section 73 of the Act, which reads as 
follows : ' 


‘73. The District Munsif, may, on.a 
petition being presented within sixty 
days from the date of any decree or 
order of a Village Court by any party 
deeming himself aggrieved by such 
decree or order, set aside such decree 
or order on the ground— 


of corruption, gross partiality or mis- 
conduct of the Village Court; or 


of its having exercised -a jurisdiction 
not vested in it by law, or otherwise 
acted illegally or with material irregula- 
rity ; -or- / 


that the decree or order is clearly un- 
just and may pass such other decree or 
order as he thinks fit; provided that 
no decree or order of a Village Court 
Shall be set aside without notice to 
the opposite party. ^ Pending disposal 
of any such petition, the District 
Munsif may stay execution of the 
decree or order, l 
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A petition under this section. may be 
entertained after sixty days by the 


District Munsif .if he is satisfied with 


the cause shown for the delay. 


Except as provided in this section, 
every decree and order of a Village 
Court shall be final”. | 


‘District Munsif! is defined under sec- 


tion 73 of the Act as follows: 


* "District Munsif means the District 
Munsif within the local limits of whose 
jurisdiction the eer Court is 
inpr 


Provided- that df the. de is * not 
situated within the local limits of the 
jurisdiction of any District Munsif, 
the Subordinate Judge, or if there’ be 
.no Subordinate Judge, the District 
Judge within the local limits of whose 
jurisdiction the village‘ is situated, shall 
be deemed to be the District Munsif: 


Provided further that if in any area. 


the District Munsif does not exercise 
small cause jurisdiction and a separate 
Court of Small Causes has been esta- 
blished, the Judge of such Court shall 


be deemed to be the District Munsif.” : 


7. -From a reading of the. above provi- 
sions, it is evident that the District 


Munsif i is conferred with powers of revi-- 


sion under section 73 of- the Act when 
an ‘objection’ is taken ‘on the ground 
of want of jurisdiction on the part of 
the Village Court and the District Munsif 
is also given the power under section 66 
of the Act to execute’the decree’ of the 
Village Court as if it. were: the decree 
passed by himself and'other incidental 
powers in execution are also conferred 
on the District Munsif. ^, .:.. . 
8. The principles with  regard.to the 
exclusion of the’ jurisdiction - ‘of the 
civil Courts may. not be germane to 
consider the question’ in’ issue." It is 
true that an exclusion of jurisdiction of 
the civil Court is not readily to be infer- 
red. If the statute creates a special 
right or a liability ànd.provides for the 
determination of the right or liability 
and further lays down that all questions 
about the said right. and liability, shall 
be determined by the tribunal -so consti- 
‘tuted, it may not be permissible to by- 


pass the specific proyisions of the statute _ 
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and allow the individual affected to 
agitate his contentions SEVE in. a 
different form. 


9. V. Krishnan” learned counsel 
for de respondent relies ‘on the judg- 
ment of Yahya Ali, J., in Sanjamma 
v. S ayanna’, and submits that the word 
‘final’ in section, 73 of the. Act means 
final so fer as the particular Court is 
concérned in which the decreé was.obtain- 
ed and could' not be held to extend to 
the exclusion of the jurisdiction of the 
ordinary civil Courts. The question 
that came up for consideration ‘before 
Yahya Ali, J., in the above decision 
arose under a set ‘of facts and circum- 
stances entirely different from those of . 
the present case. The suit that was 
considered by the learned Judge in the 
above decision was instituted in a civil 


Court to set aside the decree of a Village 


Court on.the'ground that the said Court 
had no jurisdiction in respect of the - 
subject-matter, as the defendant was not 
a resident of the village. No applica- 
tion under section 73. of the. Act. was 
made to set aside the said decree. In 
the said context, the learned: Judge held 
that the suit’ under the common law 
to set aside the decree on the grounds 
urged was competent and observed . as 
follows: 


“Here the word ‘final’ appearing in 
section 73: must be held to: mean final 
'so far as the. particilar ‘Court is con- 
cerned: in-which the decree-was passed 
and cannot be held to extend to .the 
exclusion of the jurisdiction of. the 
ordinary civil Courts". 


This observation cannot ,be taken to 
mean to exclude. the ‘District Münsif’ 
empowered: under the Act to*execute the 
decrees of Village Courts. -The learned 
Judge was not confronted with a situation 
where the District Munsif who is the 
executing Court under section 66 of the 
Act and . who. is also the | Revisional 
Authority under section 73 $f the Act, 
is called upon to declare the decree is 
void in the course of exercise of power. 
as an executing Court. (Tic must. be 





1. (1947) 1 M.L.J.252 60 L;W.282; ALR. 
1948 Mad, 67, 
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remembered that the. District Munsif 
gets the powers. of execution by virtue 
of section 66 of the Act; and as an 
executing Court he is part and parcel of 
the ‘hierarchy’ under the Act. The 
power to set aside a decree or order on 
the ground of want of jurisdiction by 
the Village Court is specifically conferred 
on the District Munsif by section 73 of 
-ithe Act. Subject to such corrections 
in revision, every-decree and order of 
Village Court is declared final by the 
provisions of section 73 of the Act. 
If this is kept in mind, it will be very 
difficult to hold ‘that the District Munsif, 
exercising powers under section 66 of 


the Act, can ‘decline to execute: the decree | 


on the ground that it is one passed 
without jurisdiction. That would be 
within „his purview under ‘section 73 of 
the Act. Hence I hold that the District 
Munsif, exercising powers under sec- 
tion 66 of the Act, cannot sib over in 
iudgment over the decree of the Village 
Court and declare it as without jurisdic- 
tion, when the machinery specifically 
provided under section 73 of the Act 

as not been resorted: to, to set aside 
the decree on this ground. Accordingly 
this revision is allowed, but there will be 
no order as to costs. 


10. The Court below will take up the 
execution petition and consider the ‘same 
on, merits in accordance with law. 
However, it may still be- open to the 
respondent to resort to the " remedies 
under section 73 of the Act by showing 
sufficient cause for the delay. ` 


R.S. . - Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 


PnaEsENT:—S. Nainar Sundaram, J. 


Sri Dwarakadoss Goverdhandoss and 
Sowbhagyavathi Gangabai Memorial 


Trust, 229, N. S. C. Bose Road, 

Madras-1 Petitioner* 

v. 

Padmavalli Thayarammal 
Respondent. 


Tamil Nadu Buildings (Lease amd Rent 
Control) Act . (XVIII of 1960) (as 
amended by Act XXIII of 1973), sec- 
tions 10 (3) (b) ‘and 14 d) (a)— 
Landlord trist—Petition for eviction on 
ground of demolishing construction and 
putting up new construction—Provisions 
of section 14 not invoked—Petition, whe- 
ther maintainable. | 


section 10 (3) (5) of the Tamil Nadu 
Buildings (Lease and Rent Control)" Act 


is the specific provision, which enables 


a religious, charitable, educational or 
other. public institution to seek for evic- 
tion of the tenant, on the ground that the 
building is required for the purpose of 
the institution. Section 14 of the Act 
is a general provision which enables the 


‘landlord’ to sue for eviction on the 
ground of repairs or demolition and 
reconstruction. May:be the purposes 


of the institution ' may ultimately get 
served in some cases, by demolition and 
reconstruction of the building or carry- 
ing out the necessary repairs. The 
test is whether the institution requires 
the building for its purposes. Once it 
is found that the building is requir- 
ed for the purpose of the institution, the 
fact that the purposes could be better 
and 
reconstructing the building or by carry- 
ing out extensive or requisite repairs 
thereof, as the facts: and circumstances 
may warrant, will not take the case out 
of section 10 (3) (c) of the Act. 
Lars 8.] 





* C.R.P, No. 1408 of 1978. AR 
Bih March, 1978, 
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Petition under section 25 (1) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as 
amended by Act XXIII of 1973) pray- 
ing- the High Court tg revise the order 
of the Court of Small . Causes (IV 
Judge) Madras dated 26th April, 1973 
and made in H.R.A. No. 735 of 1972 
(H.R.C. Nó. 583 of 1970, VI Judge, 
Court of Small Causes, Madras). 


T. S. Nagaswamy Ayyar and K. 
Nataraj, for Petitioner, l 


Himmatlal Mardia and A. S. Rama- 
chandran, for Respondent. 


The Court delivered the {following 


JUDGMENT.—The unsuccessful landlord 
under the Tamil Nadu Act (XVIII of 
1960) (hereinafter referred to as the 
Act), is the petitioner in this revision. 
The respondent herein, is the tenant 
under the Act. Eviction of the tenant 
was sought by the landlord under sec- 
tion 10 (3) (b) of the Act in H.R.C. 
No. 583 of 1970, on. the file of the VI 
Judge, Court of ‘Small Causes: (Rent 
Controller), Madras. On contest, the 
Rent Controller allowed the application 
and ordered eviction. It must be point- 
ed out that the landlord filed similar 
petitions against other tenants also and 
.all the petitions were considered and dis- 
posed of by the-Rent Controller by a 
common order dated: the 21st day of 
November, 1972. The tenant herein 
as well as the other tenants filed 
appeals before the appellate authority 
under the Act, viz., IV Judge, Court of 
Small Causes, Madras, who heard and 
disposed of all the appeals by a common 
judgment dated 26th April, 1973. The 
appellate authority mooted out.the fol- 
lowing -points for consideration :— : 


1. Have there been proper and valid 
notices of termination of tenancy to the 
appellants-tenants before the institution 
of these petitions? l 
2. Are these petitions maintainable as 


framed under section 10 (3) (b) of the 
Act, without invoking sections 14 (7) 
(a) and 14 (i) (b) of the Act. 


3. Is the requirement of the petitioner- 


trust bona fide? 
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4. Are the present petitions barred un- 
der section 19 of the Act, in view of the 
decision in thé prior proceedings between 


* 


these parties? 


2. The first point has lost significance 
in view of the pronouncements of this 
Court, on this' question. :On the 3rd 
point, thé appellate authority found: thai 
the requirement of the landlord is bona . 
fide; ‘Equally so, on the fourth point 
with reference to the bar, under section 
19 of the Act pleaded by the tenants, the 
appellate ‘authority found the point 
against the tenants. However, on: the 


second point as to whether the petition 


as framed under section 10 (3) (b) of 
the Act without invoking sections 14 (i) 
(a) and 14 (i) (b) is maintainable, the 
appellate authority came to the conclusion 
that the petition by the landlord, is not 
maintainable, because in his ‘view it 
would be a case which will come under 
sections 14 (1) (a) and 14 (i) (b) of 
the Act and when such is the case, there 
is nó justification for the landlord to seek 
remedies under section 10 (3) (b) of 
the Act. In this view, the: appellate 
authority allowed the appeals and dis- 
missed the' petitions for eviction prefer- 
red by the landlord. This revision is 
directed against the orders of the appel- 
late authority in H.R.A.-No. 735 of 
1972. Ro EI ; E 


3. Sn T. S.- Nagaswamy Aiyar, 


learned counsel for the petitioner submits 
that the appellate- authority has gone 
beyond the scope of the enquiry under 
section 10 (3) (b) of the Act and has 
taken into consideration, factors which 
are wholly irrelevant for a decision of the 
case under section 10 (3) (b) of the 
Act. 


4. For the purpose of considering the 
question involved, it would be pertinent 
to extract the provisions of section 10 
(3). (6) of the Act. 


"Where the landlord of a *building, 
whether residential or non-residential, 
is a religious, charitable, educational, 
or other public institution, it may, if 
the building is required for the pur- 
poses of the institution, apply to the 
Controller, subject to the provisions of 


“ss 


iit SRI D.G GAND 8.a. MEMORIAL TRÜŠT v. 5. tray ÁXAMMAL (Nainar Sundaram, cA is9 


clause (d); for. an order directing the 
tenant to put the institution in posses- 
sion of the building . dun 


The expressions used are that the 
Serre charitable, educational or other. 


public institution must require the build- 
ing for the purposes of the.institution; 


and 1f it so requires, it can seek the aid of. 


section 10,(3) (b) of the Act. In the pre- 
sent case, there is no dispute as. evidenced 
by the trust deed, Exhibit P-1 about the 
. purposes for which the landlord-Trust, 
should function and how it should utilise 
the funds and the income that could be 
derived from the property concerned. 
The trust deed sets out the same in the 
relevant clauses incorporated in the docu- 
ment, Exhibit P-1. The maximum bene- 
fit or the income that could be derived 
from the property, is the concern of the 
trust and to facilitate the same, a clause 
is also provided that the properties can 
be converted into a choultry for being 
given to vegetarian Hindus for celebra- 
tion of marriages and other auspicious 
functions. It is with this, object and to 
serve this purpose, the landlord sought 
the eviction of the tenant. 


6. Sri Mardia, learned. counsel appear- 
ing for the respondent, contends that it 
has been brought out in evidence that 
what the landlord wants to do is to de- 
molish the construction and put up a new 
construction which alone will satisfy the 
requirements of the landlord in the sense, 
then only a kalyana mandapam can be 
put up and which can be utilised for the 
proposes adumbrated in Exhibit P-1 the 
trust deed. 


7. The learned Coupes for the respon- 
dent, further submits that when the mate- 
rial on record, discloses that the relief 
could be granted only under section 14 
of the Act, it is not competent for the 
landlord to seek the provisions of the Act 
under section 10 (3) (b) of the Act.: 


8. I do mt find any substance in this 
contention put forth by the learned 
counsel for the respondent. If we re- 
member that the objects and-purposes of 
trust have got to be served by the trus- 
tees who are the landlords, it is compe- 
tent for them to achieve the object and 


. the necessary repairs. 


serve the purposes of the trust in any 
manner whatsoever they like within: the- 
powers given to them and if they require 
the building in question for the purpose 
of the.trust, it-is not an answer to their 
claims to say that they must seek only 
demolition and reconstruction under sec- 
tion 14 (1) (b) of the Act or seek for | 
eviction on the ground of repairs under 
section 14 (1) (a) of the Act. The 
object and purpose of the provisions of 
the Act, do not permit such compart- 
mentalism and that would stultify the very 
object of incorporating section 10 (3) 
(b) in the Act. Section 10 (3) (b) 
of the Act is the specific provision, which 
enables a religious, charitable, educational 
or other public institution to seek the 
eviction of the tenant, on the ground, 
the building is required for the purposes 
of the institution. Section 14 of the 
Act is a general provision which enables 
the "landlord" ‘to seek eviction on the 
ground of repairs or demoltion and.re- 
construction. May be the purposes of 
the institution may ultimately get served, 
in some cases, by demolition’ and recon- 
struction of thé building or carrying out 
The test is as 
to whether the institution requires the 
building for its purposes. Once it is 
found that the building is required for 
the purposes of the institution, the fact 
that the purposes could be better served 
by ultimately demolishing and reconstruc- 
ting the ‘building or by carrying out ex- 
tensive or requisite repairs thereof, as 
the facts and circumstances may warrant, 
will not take the case out of section 10 


(3) (5) of the Act. 


9. In my view, the appellate authority | 
has not properly appreciated the question 
involved and has taken into consideration 


"factors which are not relevant for a deci- 


sion on the question in issue. I find 
that the orders of the appellate authority 
suffer an illegality and an impropriety 
and in this view, I am inclined to allow 
this revision. Accordingly, this revi- 
sion is allowed. The order of the Ap- 
pellate Authority is set aside and that of 
the Rent Controller is restored. Time 
for eviction is six months. The learned 
counsel for the petitioner, has no objec- 
tion for the grant of such time. There 
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will be no order as to costs in this revi- 
sion, ` 

R.S. Petition allowed. 


IN THE HIGH COURT OF.JUDI- 
CATURE AT MADRAS. 


PnEsENT:—S'. Suryamurtht, J. 





Syed Ismail Petitioner* 


V. 


'S. Abdul Salam and others. 
Respondents. 


Provincial Insolvency Act (V of 1920), 
section 41 (2) (c)—Pention for dis- 
charge—Pettiton dismissed — Insolvent 
directed to pay Rs. 50 per mensem to- 
wards debt—Order liable to be set aside, 


By reason of section 41 (2) (c) of the 
Provincial Insolvency Act, a Court can 
grant an order of discharge subject to 
any conditions with respect to any earn- 
ing or income which may afterwards 
become due. to the insolvent or with res- 
pect to his having acquired property. 
One such condition may be a direction 
to pay as in the present case. The in- 
solvency Court has, however, no power, 
while refusing to grant a discharge under 
section 41 (2) (a) of the Provincial In- 
” solvency Act to direct the insolvent to 
pay any amount every month to his cre- 
ditors. — ' [Para. 1.] 


Petition under section 75 (1) of the Pro- 
vincial Insolvency Act praying the High 
Court to revise the order of the District 
Court, Coimbatore, dated 30th January, 


' 1974 and made in Civil Miscellaneous : 


Appeal No. 112 of 1972 (Insolvency 
Appeal No. 427 of 1970 in Insolvency 
Petition No. 25 of 1959 on the file of 
Court of Subordinate , Judge, Coim- 
batore) . : i 

V. Nicholas, for Petitioner. l 

N. Varadarajan, for Respondents. 

The Court made the following 


OrvER.—This is a civil revision peti- 
tion against the judgment of the learned 


*C.R.P, No. 387 of 1975. - 13:4 Fibruary, 1978. 
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1 
Additional District Judge and Presiding 
Officer, Labour Court, Coimbatore, dis- 
missing C.M.A. No. 112 of 1972 pre- 
ferred against. the order of the learned 
second Additional Subordinate Judge of: 
Coimbatore, who while dismissing the : 
petition for discharge, directed the in- 
solvent "to pay Rs.. 50 per mensem to- 
wards the debt owed by him to the 4th 
respondent". The learned Subordinate - 
Judge as well/as the ‘learned — District 
Judge erred in directing the insolvent to 
pay, after refusing to grant an order of 
discharge. By reason of section 41,: 
sub-section (2) (c) of the Provincial In- 
solvency Act, the Court can grant an 
order of discharge subject to any condi- 
tions with respect to any earning or in- 
come which may afterwards become due 
to the insolvent or with respect to his 
having acquired property. One such 
condition may be a direction to pay, as in 
the instant case. The insolvency ‘Court 
has no power, while refusing to grant a 
discharge under section,41 (2) (a) of 
the Provincial Insolvency Act, to direct 
the insolvent to pay any amount every 
month to his creditors. Therefore, the 
order of the learned Subordinate Judge 
confirmed by the learned District Judge, 
cannot be sustained. There can, how- 
ever, be an order directing the insolvent. 


o pay Rs. 50 per mensem, if he is 


granted discharge. This can only be 
done after adducing sufficient evidence to 
prove that the insolvent has been doing 
the business of a broker and contractor 
in the railway, goods-shed yard ‘for the 
purpose of carrying goods on behalf of 
the consignors and consignees.:. No evi- 
dence has been, adduced to prove the con- 
tentions of the creditors. An opportu- 
nity may be afforded to them to prove 
their contention. The creditors may also 
examine the Goods Clerk and other mem- 
bers of the railway staff in the goods- 
shed or yard for the purpose of proving 
their contention. For this purpose and 
for the reasons already indicated, the 
judgment of the learned Diftrict Judge 
and the order of the learned Subordinate 
Judge are set aside and the matter is 
remanded to the ‘learned Subordinate 
Judge for enquiry afresh and disposal 
anew in the light of the observations 


z as to at 4 SUA km ^ am t: t 
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made above. This civil revision peti- 
tion is ordered accordingly. No costs. 


R.S. . Matter remanded. 


I 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—S. Mohan, J. 


R. Srinivasan Petationer* 


v. 


The Government of Tamil Nadu by 
the Secretary to the ` Government, 
Forests and Fisheries Department, 
Government of Tamil Nadu, Madras 
and another Respondents. 


Constitution of India (1950), Article 311 
—Compulsory retirement of Government 
Officer whether Violative of.. constitu- 
tional provisions. 


Thé relationship between the Govern- 
ment and its, servants is essentially that 
of a master and servant, excepting that 
certain protections are afforded under 
Articles 310 and 311 of the Constitu- 
tion of India. From that it cannot be 
contended that the law of 'master and 
servant would in any way cease to 
have application. The employee entered 
service on the specific condition that 
either on attaining the age of 50 years 
or on completion of 25 years of qualify- 
ing service, he would be compulsorily 
retired if the employer comes to such a 
decision. © Where, therefore, the emplo- 
yer on -certain , materials comes to that 
conclusion, the Court cannot say that 
the order of compulsory retirement casts 
a stigma or is in any way unjustified 
and therefore should not have been 
made. It is well known if the order 
does not cast any stigma, there cannot 
be a search for the stigma by delving 
into the-files. Nor again would this 
Court be justified in saying that notwith- 
standing the materials, the : petitioner 





*W. P. No. 6925 of 1975. 


17th February, 1978. 
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shall be continued in service. If that 
were so, the freedom of employment 
would certainly be curtailed by the 
Court and that cannot be done. 

[Para. 9.] 


Cases referred to:— 


The State of Uttar Pradesh v. Sri 
Shyam Lal Sharma, (1971) 2 S.C.W.R. 
307; State of Uitar Pradesh v. Ram 
Chandra, (1977) 1 S. C.R. 462: (1976) 
4 S.C.C. 52: A.I.R. 1976 S.C. 2547; 
Tara Singh v. State of Rajasthan, 
(1975) 3 S. C. R. 1002: (1975) 4 
S.C.C. 86: A.I.R. 1975 S.C. 1487; 
Sreshta v. Commissioner of Income- 
tax, (1973) 2 M.L.J. 485; State of 
Uttar Pradesh v. Sughar Singh, (1974) 
1-S.C.C. 218: (1975) 1 S.C. T. 12: 
A.I.R. 1974 S.C. 423; State of Bihar 
v. Shiva Bhikshuk Mashra, (1971) 2 


S.C.J. 68: (1971) 2 S. C. R. 191: 


A.I.R. 1971 S.C. 1011. 


Petition under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records in G.O. 
Ms. No. 875, dated 22nd September, 
1975. Forest and Fisheries Department 
of the Government of Tamil Nadu and 
quash the same. 


T. S. Ramaswamy, for Petitioner. 


N. R. Chandran, for Government Plea- 
der, for Respondents. 


The Court made the following 


OrpDER.—In this writ petition, the order 
of compulsory retirement made in the 
impugned G.O. Ms. No. 875 dated 
22nd September,- 1975 which is to the 
following effect:— 


"Under Fundamental Rules 56 (d) 
Thiru R. Srinivasan, Assistant Direc- 


tor of Fisheries, in the Tamil Nadu , 


Fisheries Service, Tamil Nadu General 
Service shall retire from service from 
the date of this order. He shall be 
paid three months pay and allowances 
admissible to him on the date of retire- 
ment, in lieu of three months notice,” 
is questioned. : 
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2. The matter was heard originally by 


a Divisional Bench of this Court, con- ` 
sisting of Ramaprasada Rao, J., :and- 


Ratnavel. Pandian, J. Several ques- 
tions , of, law were raised before the 
Division Bench and the Bench negatived 


all of them and ultimately relegated - 


the. case for my consideration in the 


following terms :— 


"The next head of attack is that ‘the 
Order of compulsory retirement , casts’ 


a stigma on the officer and is, there- 
‘fore, violative of ‘Article 311 of the 
Constitution. Though, 


of officers against whom corruption 
charges were levelled,’ by the time the 
review committee met on 5th Septem- 
ber, 1975, the rule had been amended 
' so as to include, besides officers sus- 
‘pected of corruption, officers, ‘whose 
work was not upto the normal'stand- 
. ard. Thus, it ds not as if the order 
terminating the petitioner’s” services 
necessarily and solely carried with it 


.an implication that he’ was corrupt.. 


Further there is abundant - authority 
.for the proposition that the stigma 
. must stem from the order itself and 
not be drawn out by a speculative 
' process by reasoning into the order any 

innuendo ‘from other circumstances or 

possibilities or suspicions. Vide the 
decisions in The State of Uttar Pra- 
- desh v. Sri Shyam Lal Sharma* and 

State of Uttar Pradesh v. 

Chandra?;. Tara Singh v. State of 

Rajasthan? and Sreshia v. Commis- 

sioner. of Income-tax*, On a con- 
' joint reading of G.O. Ms. No. 761 


dated 19th March, 1972, G.O. Ms.: 


‘No. 3321, dated. 17th December, 1973 
and G.O. Ms. 
September, 1975, it does not appear 
to tis that the review committees -were 
‘formed with- the sole  purposé- and 
intention - of weeding out officers 





l (1971) 2 S.G.W.R. 307. 
(1977) 1 S.G.R. 462: (1976) 4 S.C.C. 52 : 
AIR. 1976 S.C. 2547. 
3. (1975) 3 S.C.R. 1002:, (1975) 4 S.C.C. 86: 
A.LR. 1975 S.C. 1487. ! 
4, (1973) 2 M.LJ. 485. 
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in the first, 
‘instance, it appeared as if the review’ 
. committee was obliged to review cases ' 


Ram. 


No. 2850, dated 5th 


(1998 


against whom complaints of corrup-' 
tion have been made. In public inte- 
rest inefficient officers could also be 
weeded out. If the records disclose 
a fair examination of the material to 
form in the minds-eye the opinion 
that in: public interest such officers 
should be retired, then there can . be: 
no complaint. The invocation, of the 
surrounding circumstances should not ` 
be done as a matter of course. There. 
should be coripelling reasons for doing 
-so. Jt has been repeatedly, pointed: 
out by the Supreme Court that Courts 
cannot delve into the records and. 
pierce the veil of the order for dis- 
covering a stigma. What is open to 
the Court is that it could find-out a 
"stigma if it is apparent on the record 
'or otherwise clear, and springs from: 
the order. Vide the decisions in 
State of .Utiar Pradesh v. Sughar 
. Síngh*; State of Uttar: Pradesh v.’ 
Ram Chandra? and ‘State of Bihar v. 
Shiva Bhikshuk Mishra.? Unless the 
Court is satisfied that such a` stigma 
. Stems out ‘from the order, an interfer- 
ence with an order of compulsory. 
retirement is not envisaged while exer: 
cising the extraordinary jurisdiction 
. under Article 226 of the Constitution. 


"We began by saying'that at the 
request of counsel and in order to 
save the time of the Division Bench 
we were called. upon to express our ` 
opinion . on the questions argued 
"before; us. In the light of our 
` views expressed above, these writ 
petitions are relegated back to the 
‘learned . single Judge exercising writ 
jurisdiction for him to consider each 
of the writ petitions on their merits 
and dispose of the same in the light 
. of our judgment as above". 


3. Therefore, what remains to be 
considered by me are:—(i) whether the 
records disclose enough material to hold 
in public interest that the ® petitioner 
-| (1974) 1 S.C.C. 218: (1975) 1 $.6J. 12: 
A.I.R. 1974 S.C. 423. 

2. (1977) 1 S.C.R. 462: (1976) 4 $.C.G. 52: 
A.LR. 1976 S.C. 2547. 

3. . (1971) 2 S.C... 68: (1971) 2^S.C.R; 191: 
A.LR. 197] S.C. 1011. 


m+ 
hers 
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Should be sere: (i) whether a stigma 
stems from the: order? 


4. One of the grounds which x was not 
put forth, earlier, is urged before me by 
the learned counsel for the petitioner, 
viz., mala fides of the then Director. of 


Fisheries as stated in paragraph 5 of the ' 


affidavit. . Learned counsel for the peti- 
tioner urges that there are not enough 
materials to warrant the compulsory 
retirement of the peitioner. Further, 
the then Director of Fisheries, who was 
actuated by mala fides, was a member 
of the Review Committee; which  re- 
commended the compulsory retirement: 
Therefore the order is bad. ' 


5. Learned Government Pleader, after 
producing the relevant records submits 
that the records do disclose that there 
were enough materials to hold that the 
petitioner should be compulsorily retired. 


6. No doubt, in paragraph 5° of the 


affidavit certain mala fides are attributed 
to the Director of Fisheries, who was 
named in that paragraph, But, the 
petitioner had not chosen. to take care 
to implead him as a party, so that that 
particular officer could have filed a coun- 
ter affidavit. Naturally, therefore, tlie 
counter affidavit could be by a person 
who happens to hold that office and his 
knowledge ‘-will be based on records. 
The failure to implead that Director of 
Fisheries by name prevents the peti- 
tioner from agitating any. question ‘of 
mala fides. Even otherwise, there were 
two other members of the Committee, 
who took up not only the case of the 
petitioner, but the other officers who bad 
either attained 50 years .of age or put 
in 25 years qualifying service and whose 
pay was not less than ‘Rs. 11,000 and 
each case was: considered with reference 
to the récords and the recommendation 
was.made in an unbiased manner. It 
cannot even be contended that the peti- 
tioner had been singled’ out because of 
any mala, fide intention. It may also be 
said that the Review - Committee was 
merely recommending - -and -the ultimate 
decision is that of the - Government. 
Not only that. The petitionner went 
before the high level Standing Commit- 
. fee ^ aüd'his case was considered on 
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‘retirement. 


Fisheries 


“wered that charge. 
‘were two other members of the Com- 
mittee, which 
pulsory retirément.- It is not said that 
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merits. That Committee found no case 
for interference. .A review petition .is 
pending before the. Government and the 
decision taken thereon could not . be 
communicated, owing to the DSudeny of 
the writ petition. 


7.. The order, which I ave extracted, 
above,is plain in its terms. No stigma 
could ever arise from that order. Nor 
again, can I say that there are not 
enough materials to warrant compulsory 
I find from the records 
that the Review Committee consisting 
of ‘high ranking officers of the 
Government, considered each of the 
cases objectively. As a matter of 
fact, in certain cases the Committee 
was of the view that there were not 
enough grounds to warrant compulsory 
retirement. This recommendation of 
the Review Committee ultimately came 
to be accepted by the Government. .. It 
also examined the case independently, 
as seen from'the file. The matter went 
to the high level committee, on a repre- 
sentation made bv the petitioner. The 
high level standing committee -also, ‘on 
perusing the representations, was of the 


view that: no interference: was called 
for. Then again a review was 
made to the Government. In that re- 


view application, not one word about 
mala fides against the then Director of 
had been alleged. On the 
contrary; mala jides were attributed 
to a Minister. If really these grounds 
of mala fides as alleged i im paragraph 5 
of the Affidavit. wére true, the petitioner 
would have raised the same before the 
Government, especially when that appli- 
cation for review béfore the Government 
Was after the writ petition. But that 
is not the Logs on which I am dis- 
posing of, 1.6., On the ground of mala 
fides. Is 


8. First of all, the petitioner had aot 
chosen to implead ‘the Director of 
Fisheries by name, in, which event: it was 
incumbent upon that Officer to have ans- 
Be that so. "There 


recommended « the- com- 


they were also actuated by mala fides. 
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I do not think that the other two mem- 
bers surrendered their judgments to the 
opinion of the . Director of Fisheries, 
nor is there any warrant for such an 
argument. More than. above this, the 
Committee was merely recommending 
and the decision is that of the Govern- 
ment. Therefore, whatsoever might 
have been the mala fides. or the bias of 
the Director of Fisheries, the same can- 
not be attributed to the Government. 


9. It is not for this Court to, délve 
into the files and, find out whether on 
the materials placed before the Com- 
mittee, the decision to compulsorily 
retire the petitioner could be arrived 
at. At this juncture I have got to 
necessarily stress the law on this aspect. 
The relationship between the Govern- 
ment and of its servant is essentially 
that of a master and servant, excepting 
that certain -protections'are afforded 
under .Articles 310 and 311 of the 
Constitution of India. From that it 
cannot be contended that the’ law of 
‘master and servant’ would in any way 
cease to have application. The emplo- 
yee entered service on the specific condi- 
tion that either on attaining the age of 
50 years or on completion of 25 years 
of qualifying service, he would be com- 
pulsorily retired if the employer comes 
to such a decision. Where, therefore, 
the employer on certain materials comes 
to that conclusion, certainly this Court 
cannot say that the order of compulsory 
retirement casts a stigma of is in. any! 
way unjustified and therefore should not 
have been made. It is well known as 
the Division Bench pointed out, if the 
order does not cast any stigma, there 
cannot be a search for the stigma „by 
delving into the files.’ Nor again would 
this Court be justified in saying that 
notwithstanding the materials, the peti- 
tioner should be continued in employ- 
ment. If that were so, the freedom of 
employment would certainly be curtailed 
iby this Court and that cannot be done. 


10. For all these reasons, this writ peti- 
tion is hereby dismissed as meritless. 
No costs. 


R.S, Petition dismised. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Nainar, Sundaram, J. 


Messrs. Chemical Enterprises, Pri- 
vate Ltd., represented by Director 
R. M. Ranganathan 
ME. E ' e; Petitioner” 


U, 


K, P. Krishnan 
Respondent, 


Pages of Bonus Act (XX of 1965), 
sections 1 (3), 21. land 22.— Scope 
and applicability — Pétitioner employing 
respondent under him during 1972-73— 
The petitioner paying one month salary as 
bonus every year and-also for 1972-73— 
Respondent resigning job on 30th 
August, : 1973—Respondent whether en- 
titled , to -bonus. 


The exclusion of establishments where 
less than 20 persons are employed in 
section 1 (3) of the Act is.not a cri- 
terion suggesting that Parliament has not 
dealt with the subject-matter of bonus 
comprehensively in the Act. Consi- 
dering the history of the legislation, the 
background and the circumstances in | 
which the Act was enacted, the object 
of the Act and its scheme, it is not pos- 
sible to say that the Act is. not an ex- 
haustive one dealing comprehensively 
with the subject-matter of bonus in all 
its aspects or that Parliament still left 
it open to those to whom the Act does 
not apply by reason of its provision 


. either as to exclusion or exemption to 


make a claim for bonus. [Para. 2.] 
If the claim of the plaintiff in the pre- 


‘sent case 1s based on the- provisions of 
-the Payment of Bonus Act XX of 1965, 


the remedy of the plaintiff would not lie 
before the civil Court. In the present 
case the defendant disputes his liability 
to pay bonus. When such,a dispute 
is raised it becomes an industrial dispute. 
Under the provisions of section 22 it is 
clear that where any dispute arises 


— 


*C.R.P, No, 1239 of 1975. 





31st March, 1978, 


WT] m/s. qHEMIGAL ENTERPRISES, (P) LTD. V K.P. KRISHNAN (Nainar Sundaram‘ F.) 165 


between an employer and his employees 
with respect to the bonus payable, then 
the dispute must be deemed to be an in- 
dustrial dispute and it has to be dealt 
with under the industrial law as an in- 
dustrial dispute. Only after the indus- 
trial dispute results in an award or a 
settlement or an agreement, the employee 
can recover all the bonus due from the 
employer as per section 21 of the Pay- 
ment of Bonus Act. 

[Paras. 4 and 5.] 


Case referred to:— 


S. J. G. Chand v. Secretary, M. C. 
G. & K. Merchants Workers Union, 
(1969) 2 S.C.J. 181: (1969) 2 An. 
W.R. (S.C.) 38: (1969) 2 M.L.J. 
(S.C.) 38: (1969) 1 S.C.R. 366: 
' A.I.R. 1969 S.C. 530. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the New 
Trial Bench of the Court of the Small 
Causes, Madras, dated 25th February, 
1975 and in N.T.A. No.. 175 of 1974 
(in suit No. 6825 of 1973, IIT Judge, 
Court of Small Causes, Madras). 


P. R. Narayana Ayyar, for Petitioner. 
D. Sankaran, for Respondent. 


The Court delivered the following 


JUDGMENT.—The defendant in suit 
No. 6825 of 1973 on the file of the TII 
Judge, Court of Small Causes, Madras, 
is the petitioner in this revision. The 
respondent herein is the plaintiff in that 
suit. The plaintiff laid the suit for the 
recovery of a sum of Rs. 340 as bonus 
due from the defendant, stating that he 
was employed under the defendant 
during 1972-73 and the defendant paid 
one month's salary as bonus every year 
and for 1972-73 also the defendant paid 
bonus to other employees and the plain- 
tiff having resigned from the defendant 
only on 30th August, 1973, the plaintiff 
is also entitled to the bonus for the year 
4972-73. This suit was contested by 
the defendant mainly on the ground that 
neither under any contract nor under any 
law bonus is payable and the claim of 
ihe plaintiff is not sustainable, The 


trial Court accepted the case of the plain- 
tiff and decreed the suit. The defen- 
dant preferred the New Trial Applica- 
tion No. 175 of 1974 to the New Trial 
Bench of the Small Causes Court, Mad- 

ras and the said Bench confirmed the 
judgment and decree of the first Court. 

The present revision is directed against 
the judgment and decree of the New 

Trial Bench of the Small Causes Court, 

Madras. I find that the Courts below 

have not at all appreciated the position 
in law with reference to payment of 

bonus. Until the payment of Bonus 

Act XX of 1965 was enacted there was 

no obligation on the part of the employer 

to pay bonus during any particular 

period and an employee cannot as of 

right make a claim for the payment of 

bonus. Merely because the employer 

voluntarily paid bonus to some of the 

employees that will not entitle any other 
employee to make a claim for such a 

bonus. After the enactment of the Pay- 
ment of Bonus Act, (hereinafter referred 
to as the Act), the employees of esta- 

blishments to which the said Act does 
not apply cannot claim bonus de hons 
the Act. The Act was intended to be 
a comprehensive and’ exhaustive law- 
dealing with the entire subject of bonus 

and the persons to whom it should apply. 

It will be relevant to consider section 1 

(3) of the Act: 


“1, (1) This Act may be called the 
Payment of Bonus Act, 1965. 

(2) * * * T 

(3) Save as otherwise 
this Act, it shall apply to 


(a) every factory; and 


(b) every other establishment in 
which twenty or more persons are 
employed on any day during an ac- 
counting year.” 


2. The exclusion of establishments 
where less than 20 persons are employed 
in section 1 (3) of the Act is not a 
criterion suggesting that Parliament 
has not dealt with the subject-matter of 
bonus comprehensively in the Act. Con- 
sidering the history of the legislation, the 
background and the circumstances in 


provided in 
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which the Act was enacted, the object of 
the Act and its scheme, it is not possible 
to accept the contention that the Act 
is not an exhaustive one dealing compre- 
hensively with the subject-matter of 
bonus in all its aspects or that Parlia- 
ment still left it open to those to whom 
the Act does not apply by reason of its 
provision either as to exclusion or ex- 
emption to make a claim for bonus. 
Such is the opinion pronounced by the 
Supreme Court in S. J. G. Chand v. 
Secretary, M. C. G. & K. Merchants 
Workers Union’. — . 

3. In the present case, it is not the 
case of the plaintiff that his claim for 
bonus is under the Payment of Bonus 
Act, XX of 1965. A perusal of the 
plaint discloses that such. was not the 
case put forth by the plaintiff. In 
_answer to my question, the learned coun- 
sel appearing for the respondent-plaintiff 
states that the claim of the plaintiff is 
not based on the provisions of the Pay- 
‘ment -of Bonus Act XX of 1965. In the 
_, Said circumstances it would be not pos- 
sible to sustain thé claim of the plain- 
„tiff. .May be, the claim for bonus could 
be based upon an award, or settlement 
„Or. Go Such is not the case 
here. 


Even if wel iake it that the claim öl 
d" plaintiff is based on the provisions 
of the Payment of Bonus Act XX of 
1965, the remedy of the plaintiff would 
mot lie before the civil Court. In the 
present case, the defendant (employer) 
disputes his liability to pay bonus. 
When stich a dispute is raised it becomes 
an industrial dispute. Section 22 of the 
Payment of Bonus Act reads as follows: 


*22. Where any dispute arises. be- 
' "tween an employer and his employees 
- with respect to the bonus payable un- 

der this Act or with respect to the 
, application of this Act to an estap- 

lishment in public sector, then, such 

dispute shall be deemed to be an in- 
- dustrial dispute within the meaning of 

the Industrial Disputes Act (XIV of 

1. (1969) 2 S.G.]. 181: (19(9)2 An.W.R. 
(S.C.) 38: (19€9) 2 M.L.J. (S.C.) 38: (1969) 1 
S.C.R. 366: A.LR. 1969 S.C. 530, 
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1947), or of any corresponding 
law relating to investigation and set- 
tlement of industrial disputes in force 
in a State and the, provisions of that 
Act, or, as the case may be, such law, 
shall, save as otherwise expressly pro- 
vided, apply accordingly." 


5. If we consider section 22, it is obvi- 
ous that where any dispute arises be- 
tween an emplóyer and his .ernployees 
with respect to the bonus payable under 
this Act, then such a dispute must be 
deemed to be an industrial dispute and 
it has to be dealt with under the indus- 
trial law as an industrial dispute. Only 
after the industrial dispute results in an 
award or a settlement or an agreement, 
the employee can recover all the bonus 


-due from an employer as per section 21 


of the Payment of Bonus Act. 


6. Considering the import and impli- 
cations of the law discussed above, the 
suit of- the plaintiff. cannot be held to be 


‘competent and his claims cannot be sus- 


tained. The Courts below have omitted to 
take note of the principles of law appli- 
cable to the facts of the case and they 
have committed añ error in law when 
they countenanced the suit of the plain- 
tiff and granted him reliefs. In this 
view I am inclined to interfere in revi- 
sion. Hence, this revision is allowed, the 
judgments ‘and decrees of the -Courts 
below are set aside and the suit of the 
But, 


there will be no order as to costs 
throughout. 


. Petition allowed. 





t 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. .. . 


PRESENT :—S. JVatnar Sundaram, F. 


R. Rengaswamy Iyengar 
l Petitioner* 
v. 


oe 


ty through its President and another 
' "8 . Respondents. 


Tamil Nadu . Buildings (Lease and Rent 
Control) Act (XVIITof 1960)as amended by Act 
(XXIII of 1973), section 10 (3) (a) (iti); 
Landlord occupying a portion of — résidential 
building—Letling out. a portion of building 
for non-residential purpose—Landlord + requiring 
the non-residential portion for running a. type- 
writing institute he was running in the premises 
in his occupation—Petition for eviction of, the 
tenant, whether maintainable.. 


The true test is that of dominant purpose : 


and principal user; if the building ‘has 
been predominantly used for non-residen- 
tial purposes, then it can be said that ‘it 
will assume the character of a non-residen- 
tial building. The mere user of a room 
in a residential building: for non-residen- 
tial purposes will not make the building 
as a whole a non-residential - building 
so as to bar the landlord from . availing 
of the provisions of ‘section 10 (3) (a) (zzz) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act. [Para- 5.] 


Cases referred to : 





K. Krishna Nair v. Valliammal, (1949) 1 
M.L.J.. 74: ADR. 1949. Mad. 785; 


T. Dakshinamoorthy v. Thulia Pai (1952) 1 
M.L.J. 390: 65 L.W. 242: I.L.R. (1952) 
Mad, 651 : A.I.R. 1952 Mad. 413. 


Petition under section 25 of the Madras 
Buildings (Lease, and Rent Control) Act 
(XVIILof 1960), praying the High Court 
to revise the order of the Court ofthe 
Subordinate Judge of Madurai, dated 
18th December, 1973 and made in C.M.A. 
No. 49 of 1970(R.C.O.P.No. 738 of 1968) 


4 


x OREP No, 3281 of 1974, y : s 
7, e, 27th April, 1978, 


à r 


Postmen's Co-operative Credit Socie-- 
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D.M.C. 


‘Town. 


T. R. Rajagopalan and T.R. Rajaraman, 
for Petitioner. " a : 


(Rent Controller), Madurai 


R. Sukantharaj „and A. Sridharan, for 
Respondent. l 


The Court delivered the following 


JupoMeNnt—The landlord under the 
Tamil Nadu Act XVIII of 1960 
(hereinafter referred to as ‘the Act’) 
is the ` petitioner in this ' revision. 
The respondents herein were arrayed 
as tenant and sub-tenant respectively 
before the Principal District Munsif 
(Rent Controller), Madurai Town, before 
whom the landlord | filed a petition 
for eviction of the tenants in R.C.O.P.No. 
738 of 1968. A number of grounds 
were urged for evicting the respondents 


. and out of them, the only ground that 


is being urged.in this revision is that under 
section 10 (3) (a) (uz) of the Act. The 
Rent Controler did not countenance 
the case.of the landlord and equally so, 
the principal Subordinate Judge (Appel-. 
late Authority), Madurai, dismissed the’ 
appeal C.M.A.No.49 of 1970 preferred 
by the landlord. The present revision 
is directed’ against the orders of. the 
appellate authority. i 


2. Shri S. Navaneethakrishnan, learned 
counsel for the petitioner, submits that the 
case of the landlord as borne out by the 
materials clearly fits in with the provi- 
sions of section 10 (3) (a) (ii) of the Act 
and the Courts below have acted on 
a misconception of the correct position 
in law and only on that account the 
case of the landlord has been thrown. 
out. On going through the. orders of 
the Courts below, I find that the sub- 
missions of the learned counsel are 
not without substance. Admittedly, the 


„premises leased out to the first respondent 


is non-residential. Equally so, the 
building in the occupation of the Jandlord 
is residential. But what -has been put 
against the landlord is that he is utilising 
a portion of that residential building for 
non-residential purpose and hence he 
must be deemed to be in occupation 
of a non-residential premises and that 
wil debar him from setting in motion 
the provisions of section 10 (3) (a) (zz) 


i68 


of the Act. The landlord sought the 
eviction on the ground that he wants 
the non-residential building, in the 
occupation of the respondents, for the 
purpose of accommodating a typewriting 
institute which he is obliged to run in 
the residential premises in his occupa- 


tion. In the course of evidence, the 
landlord as P.W. ]. deposed as 
follows : 


"I am running a Balaji Commercial 
Institution in a portion of my house 
in Kaka Thope Street. There are 
five typewriting machines in it. It 
is a small room........ The present 
accommodation is not sufficient. So I 
bona fide require the petition premises 
for running the institute."' 


R.W.1., who is the secretary of the first 
respondent society, has admitted that 
the petitioner is running æ typewriting 
institution in the front room of his house. 


3. The Rent Controller entertained the 
impression that it is only when the land- 
lord is carrying on some business in a 
building not belonging to him, he can 
apply for possession of a non-residential 
building belonging: to him and there- 
fore the portion that is now being used 
for the purpose of running the institute 
has got to be treated as a non-residential 
building for the purpose of the Act, inas- 
much as he is running the said institute 


in the premises belonging to him. This 


impression of the Rent Controller is 
gathered from his discussion in para. 10 
of his fair order. The Appellate Autho- 
rity seems to have fallen to the same line 
of thinking when he observed, in para. 
6 of his fair order, that the landlord has 
been running the typewriting institute 
for quite a number of years and therefore 
by the continuous user of a portion of 


the residential building for non-residen-. 


tial purpose, there can be no dispute 
that the said portion has assumed the 
character of a ncn-residential building. 
The learned counsel for the petitioner 
points out that it cannot be said that the 
landlord is using the room concerned 
for running the institution for a long 
number of years. He points out the 
evidence of P.W. I. that he has been run- 
ning the institute since 1966, and the 
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petition for eviction having been filed 
even in August, 1968 this observation 
of the Appellate Authority that the said 
portion has been used for non-residential 
purpose for a long time is unwarranted. 
Once we remember that there is no dispute 
that the premises in occupation of the 
landlord is residential we have to see as 
to whether we can accept the contention 
that was put forth namely that by running 
the typewriting.institute in a portion of 
the residential building, the building 
must be deemed to have become non- 
residential. Such a contention cannot 
be countenanced in view of certain prin- 
ciples recognised and laid down by this 
Court. In K. Krishna Nair v. Valli- 
ammal', Panchapakesa Iyer, J. had 
occasion to consider the question as 
to whether the premises can be said 
to be residential or non-residential. The 
learned Judge ruled that the main or 
primary purpose for which the premises 
is let out or taken or used must be consi- 
dered. At page 76 of the report, the 
learned Judge observed as follows:— 


“A lawyer may use a room of his 
house for giving legal advice to his 
clients; an astrologer may use a room 
of his house for giving predictions; a 
barber may use a room of his house 
for shaving his clients; but such use 
of a room will never make a house 
itself one used for ‘non-residential 


2 33 


purposes’. 


4. The question for consideration be- 
fore a Full Bench of this Court’ in 
T.Dakshinamoorthy v. Thulia Pai and another? 
and the Full Bench, while observing at 
page397 of the report that **Cases in which 
premises are used exclusively for busi- 
ness purposes or exclusively for dwelling 
purposes present no difficulty. It is 
in cases in which the purpose of the letting 
happens to be both ways that a test has 
to be sought for the resolution of the 
difficulty arising from the dual character 
of the premises as let", approvéd the 
test laid down by Panchapakesa Ayyar, 
in Krishna Nair v. Valliammal.1* 





- 


1, (1949) 1 MLJ 74: AIR. 1949 Mad, 
85 


2. (1952) 1 M.L.J. 390: 65 L.W. 242: LL.R. 
(1952) Mad, 651: ALR. 1952 Mad. 413, 


X 


h 
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5. The true test is that of dominant 







\residential purposes, then it can. be said 
‘that it will assume the character of a 
non-residential building. Such is not 
the case here.: As could be seen from 
the evidence, set forth above, it was only 
a room that was being used for running 
the typewriting institute and that too 
‘only from 1966. ' Admittedly, the land- 
lord is residing in the other portions 
of the building and some other portion 
is also let out. The mere user of a room 
in the residential building for non-resi- 
dential purposes will not make the build- 
ing as a whole a non-residential build- 

g so as to bar the làndlord from avail- 
ing of the provisions of sction 10 (3) " 
(üi) of the Act. 


«6. I find that both the Courts below have 
Aot adverted to this question, with the 
‘correct approach and with a proper 
‘appreciation and application of the 
principles laid down by this Court inthe 
-above decisions. Fn this view, I find 
that the orders of the Courts below 
suffer an ‘illegality and impropriety which 
‘would warrant interference in revision. 
Accordingly, this revision is allowed and 
tthe petition of the landlord in R.C.O. 
P.No. 738 of 1968 on ‘the -file of the 
Principal District Munsif (Rent Control- 
der) Madurai Town, will stand allowed. 
Taking into consideration, the facts and 
‘circumstances of the case, the respondents 
wil have six month's time to vacate. 
The counsel for the petitioner has no 
Objection for the grant of such time. 
‘There will be no order as to costs in this 
revision. 







> R.S: Petition allowed. 
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IN THE HIGH COURT OF yupi- 
CATURE -AT MADRAS. : 


PRESENT: —S. Suryamurthy, F- - 
S. Nesamony Nadar Petitioner” 
Da » : 


Midalam Government High School 
Improvement Committee represent- 
ed by its President, A. G. Bhaskaran 
Nair Respondent. 


Suit for recovery of loan due to a — Society — 
Society formed for the purpose of - improvement 
of High School but not registered under the 
Societies Registration Act—Swit by President 
of the Society—No power-of-attorney in favour of 
the President by. the ether _ members—Sutt of 
maintainable. 


A committee is a-mere association 
of some persons for a special purpose 
(in the instant case, for the improvement 
of a High School). The money advanced 
as loan belonged to all the members of 
the Committee and not to-the President. 
He is not, therefore, entitled tothe money 
exclusively. Inthe absence of a power- 
of-attorney from the other members to 
‘institute the suit on their behalf also, 
the suit by the President of an unregis- 
tered society is.not maintainable. 

< _ [Para. 3.] 


Petition under section 115 of Act V of 
1908 praying the High -Court to revise 
the Decree of the Court of the Subor- 
dinate Judge, Padmanabhapuram, dated 
3rd January, 1975 and ‘passed in A.S. 
No. 92 of 1972 (O.S.No.450 of 1969,AddI. 
District Magistrate Court, Padmanabbia- 
puram). 


Miss O.K. Sridevi and Francis Julian, for 
Petitioner. . 


K. Sreekumaran Nair, for Respondent. 
The Court delivered the following 


Jupement.—This is a civil revision 
petition against the judgment of the 
learned Subordinate Judge, Padmanabha- 
puram dismissing .A.S.No. 92 of. 1972 
preferred against the judgment of the 
learned District Munsif of Padmanabha- 
puram, decreed O.S. No. 450 of 
1969 on the file of his Court, instituted 





*C. RP. No. 1921 of 1975. 82h March,1978.- 
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by the respondent Committee for the 
recovery of a sum of Rs. 500. 


2. The plaintiff in. one A.G. Bhaskaran 
Nair, who claims to be the President of 
the Midalam Government High School 
Improvement Committee and claims 
to represent the said Cemmittee. A 
loan of Rs. 500 was given by the said 
Committee to the revision-petitioner here- 
in for putting up a thatched rocf. This 
amount was to be repaid by the revision= 
petitioner on receipt of the same from 
the Government Grant. The fact that 
such an amount was paid to him is not 
denied by the revision-petitioner. ‘The 
fact that he has been subsequently reim- 
bursed by the Government which gave 
a grant also has not been disputed’ by 
him. His contention was that he had 
. repaid this amount to thé Secretary of 
the said Midalam Government, High 
. School Improvement. Committee. In 
addition, he- contended that the suit by 
the President, A.G. Bhaskaran Nair, 
alone is not maintainable. The ‘Courts 
‘below held that the suit by the President 
alone is maintainable. In this view 
they are wrong. It is not alleged in the 


plaint that theMidalam Government High 


School Improvement Committee is a 
society: registered under the Societies 
Registration Act. It is not a corporate 
body. The learned counsel for the ’res- 
pondent contends that if such a conten- 
tior,as is now put forward by the counsel 
for the revision-petitioner, had been 
raised at the stage of the trial, he would 
have produced the documents necessary 
to prove that this Committee has been 
duly registered under the Societies Regis- 
tration Act. I offered to adjourn this 
révision petition for hearing till he is 
able to produce such a document. He 
confesses that he cannot give me any 
guarantee that he will be able to produce 
anysuchrecord. Ifthe Midalam Govern- 
ment High School Improvement Commit- 
“tee is a registered society, the Articles 
of Association should have been produced 
along with the plaint and the particular 
provision of the same under which -the 
“President can sue.and be sued on behalf 
of the Society also should have been 
stated in the plaint. That has not been 
‘done. "Therefore, there is no doubt about 
the fact that the plaintiff i is not a Society 
duly registered under the Societies Regis- 


THE MADRAS LAW JOURNAL REPORT? 


(1998 


tration Act, and is not, therefore, a Cor- 
porate body. : 


3. In such circumstances, the. sien 
to be considered is whether only one 
member of the society; whether he bé 
the .President or Secretary or something, 
more than both, can maintain a suit 
on behalf of the Society. In my opinion, 
he cannot. The money was not advanced 
by him from his pocket. The Committee, 
is a mere association of some gentlemen, 
for a special purpose, viz., the improve 

ment of the High School referred to above, 
whatever be the improvement that the 

hope to effect. The money. belonged to 
all the members of the Committee and 
not to the President. He is not, there 

fore, entitled. to' the money. exclusively. i 
He has not been given a power-of-attorney 
by the other members to institute the 
suit on their behalf also. Therefore, 
the suit by the President of an unregis- 
tered society is not maintainable without 


a power-of-attornéy being given: by. all. 


the members of thé Committee empower- 
ing him to institute a suit. Therefore, the 
judgment of thelearned Subordinate Judge 
inA.S.No. 92 of 1972 and that of the lear- 
ned District-Munsif of Padmanabhapuram 
in O.S.No. 450° of 1969 are set aside, and 
this civil revision petition is allowed, 

and the suit in O.S No.450° of 1969. is. 
dismissed without costs. There will be no. 
order as to costs in this revision petition. 


4. ‘The institution of a fresh suit by 
all the members of the Committee ‘or 
by the President or any one else with a. 
power-of-attorney or powers-cf-attorney 


given by all the members of the Committee: - 


empowering him or them to file a suit 
wil not be barred by this judgment 


R.S. 





— Petition dismissed: 
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IN THE HIGH COURT OF JUDI. 
. CATURE AT MADRAS. 


PRESENT : —M.M_ Ismail, F:- 
R. Alamelu 

v. | : 

Visalakshi . .» Respondent, 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), as amended by Act 
(XXIII of 1973), section 14 (1) (b) and 14 
(2)—Pettiion, for eviction on ground of re- 
quirement of building for demolition and re- 
construction—Lviction ordered without under- 
taking as contemplated by the Act, before the 
Rent Controller—Undertaking, condition  pre- 
cedent—Eviction not warranted. — . 


. Petitioner™ 


The requirement of undertaking ` contem- 
plated by section 14 (2) (4) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act is not a mere formality and it is intend- 
ed to prevent any abuse on the part of the 
landlord. There are two limbs ‘to the 
undertaking in séction 14 (2) (b). One 
is that work of demolishing any material 
portion of the .building shall. be substan- 
tially commenced by him not later than 
one month from the -date of recovery 
of possession of the entire building. This 
time limit is an unalterable one. The 
second limb of the undertaking is that 
the demolition shall be completed before 
the expiry of three months from the 
date the landlord recovers possession of 
the entire building. The time limit 
of three months in the second limb can 
be extended by the Rent Controller for 
reasons to be recorded in writing. Conse- 
quently the undertaking with reference 
to both these limbs must be given before 
an order can be passed directing the 
tenant to put the landlord in possession 
of the building. [Para. 16 ] 


The giving of an undertaking under 
section 14 (2) (5) is a condition precedent 
for an order to be made by the Rent 
Controller under section 14 (1) (b) direct- 
ing the tenant to put the landlord in 
possession of the premises in question 
and of theappellate or revisional authority 
where the said authority for the first 
time orders eviction of the tenant without 


n 


* C.R.P.No. 1532-of 1977. i 
2lst December, 1977, 
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the lower authority or authorities having 
ordered such eviction and the failure 
to give an undertaking cannot be cured 
by giving such an undertaking at a later 
stage before the appellate authority or 
revisional. authority after an order for 
eviction has already been made by the 
Rent Controller without an undertaking 
having been made prior to such order 
of eviction. i - [Pare. 20] 


Case referred to : 


B. C. Diocese of Madurai. v. Ganapathy Iyer, 
89 L.W. 584. A.LR. 1977 Mad. 52. 


Petition under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act XVIII of 1960 as amended: by Act 
XXIII of .973, praying the High Court to 
revise the Order of the Court of the Princi- 
pal Subordinate Judge (Appellate Author- 
ity) Madurai, dated 8th November, 1976 
and made in C.M.A.No. 238 of 1975 (R.C. 
O.P. No. 13 of 1975 Rent Controller, 
District Munsif, Melur). . "e S 








S. V. Jayaraman. for petitioner. 
The Court made the following 


ORDER. — The landlady is the petitioner 
herein. She filed R.C.O.P. No.13 of 1975 
before the Rent Controller-cum-District 
Munsif of Melur for eviction of the res- 
pondent hereinon the ground that the 
petitioner required the premises in ques- 
tion for demolition and reconstruction as: 
well as on the ground that the respondent- 
tenant had committed wilful default 
in the payment of rent. The Rent Con- 
troller by his Order dated 29th November, 
1975 held that the respondent was guilty of 
wilful default in the payment ofrent and 
thatthe requirement ofthe petitionerof the 
building for demolition and reconstruc- 
tion was bona fide and therefore ordered 
the eviction of the respondent herein. 
Against this order, the respondent pre- 
ferred an appeal before the appellate 


authority (Principal Subordinate Judge 


of Madurai). The appellate authority 
by his order dated 8th November, 1976 re- 
versed the finding of theRent Controlleron 
the question of wilful default in the pay- 
ment of rent on the part of the respondent 
herein. With regard to the requirement of 
the landlady under section 14 (1) (b) of 
the ‘Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960 - (Tamil Nadu 
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Act XVIII of 1960). (hereinhfter reférred | 
to as the Act), the appellate ‘authority did, 


dem MADRAS Law JOUANAL Aarons 


not go into the question, as to whether the 
landlady bona fide required : the premises, | 


pi the landlady had not given an under- `. 


taking as contemplated , under, section 
14.(2) of the Act and ‘therefore on that 
‘ground. itself. the eviction, petition filed 
by the petitioner had to fail. ; The appe- 


BUE 


` (1975 


jor repairs or for reconstructions :—Not- 
à ‘withstanding anything contained in 
i this Act, but subject to the provisions 
of sections 12 and 13 on an application 


‘i made by a landlord, the Controller 


shall, if he is satisfied : — 


i- (a) that the building is bona fide required 


late authority also pointed . out that., 


inasmuch as the appeal was being allow ed 


on a technical ground, "namely, the 


necessary: undertaking as. contemplated i 


‘under. the Act had not been given by the. 


land-lady, she would be at. liberty to file |: diate purpose of demolishing it and 


' -such demolition is to be made for the 


a fresh petition for eviction after - giving 
the necessary undertaking and the ques- 


tion would be decided afresh by the Rent ` 


Controller. It is to revise the’ order of 


the appellate authority, the present peti- E 


tion has been filed - oae ‘section 23 of 
the Act. ! 


2. Having regard to the nature of tile 
finding with regard to the ‘allegation. of 
wilful default in the payment on the part 
‘of the respondent herein, the learned 
‘counsel for the petitioner, did not advance 
any argument to assail the same. ` How- 
ever, the learned counsel contended that 
even whem an undertaking’ as provided 
for in section 14 (2) was not given before 


the -Rent Controller, it was. certainly E 


open to the petitioner to give the under- 


taking at any later stage and thereby cure ` 


the defect, and simply because no under- 


taking had been given before the Rent 


‘Controller, the petition of the petitioner 
Should not have been dismissed. * The 
learned counsel further contends that such 


plea was not taken by the respondent in . 


the grounds of appeal before the appellate 
authority and thereforé the appellate 


authority ought not to dive taken into :, 


account auch a pond, 


3. In this Sensu: I do' not age the 
assistance of the respondent ‘since the 


respondent remains unrepresented. ^ Con- ^ 


sequently, I have to deal with the. civil 


revision petition only on the'basis cf the: 7 


orders of the Tribunals below, the statu- 
tory provisions and the argument of the 
send counsel for the: pde | 


4. Sub-section (1) of section 14 of the 
Act states as.follows:: ` n al 


š 
^ { i 
là 


By: the landlord for carrying out repairs 
which cannot be carried out without 


P the. building being vacated; or 


n) that the building is bona fide 
required by the landlord for the imme- 


purpose of;érecting a new building 
_ on the site of the building sought to 
be demolished, pass an order directing 
the tenant to deliver possession of the 
building to tlie landlord before a speci- 
fied date. ^ 


5. And we .arehere concerned with 
section 14 (1). (b). Sub-section (2) of 
'section'14 states as follows;— 


© 14(2): No order directing the tenant 
| to deliver possession. of the building 
vader this section shall be passed. 


(c) on the ground specified in clause 
(c) of sub-section (1) unless the land- 
lerd gives an undertaking that the 
. building shall; on completion of the 


- 
-—-- 


" repairs, be offered to the tenant, who 


; Celivered possession in pursuance of 


^V an order under sub-section (1) for his 


rsoccupation before: the expiry of three 


."rzonths iram the date of recovery of 


possession: by the landlord, or before 


‘+ the expiry of such further period as 


' the , Controller may, for reasons to be 
‘recorded in- writing, allow; or 


LI on the ground specified in clause 
.. (5) of sub-section (1), unless the land- 
lord’ gives an undertaking that the work 

. of, demolishing any material portion 

. of the building shall be substantially 
, commenced by him not later than one 
. month aad shall be completed before 
'.tne expiry of.three months from the 
date he recovers possession of the entire 
, buildiag or before the expiry of such 


 :further period as the Controller may, 


. for reasons to be recorded in writing 


"allow. >` 


Recovery of possession by landlord 


— 


f 


Here agai 
section 14 (2). (b).' - Thus it is clear that 
section: 14 (2) prescribes a condition 
precedent to be satisfied before the Rert 
‘Controller could pass an order directing 
the tenant to deliver possession ‘ofthe 
building under section 14. These con- 
ditions are two in number, the one refera- 
ble ‘to the ground under section 14 (1) 
(a) and the other referable to the ground 
under, section 14 (1) (4). The very 
Janguage of section 14 (2) will indicate 
that before passing an order directing 
the tenant to deliver possession of the 
building under section 14, the landlord 
should given an undertaking that the 
work of demolishing any material portion 
of the building shall be substantially 
commenced by hinf not later than one 
month and.shall be completed -before 
the expiry.of three months from the date 
he recovered possession of the entire 
building, or before the expiry of such 
further period as the Controller may, 
for reasons to be recorded in writing 
allow. . The use of the expression “unless 
the landlord gives an’ undertaking" occur- 
ing in section 14 (2) (b) clearly indicates 
that the giving of such an undertaking 
is a condition. precedent to the Controller 
passing an order directing the tenant 
to deliver possession of the building, and 
if no such undertaking is given, the Con- 
troller has no jurisdiction to pass any 
such order of eviction. In a particular 
case it may happen that the RentControl- 
ler comes to the conclusion that the ground 
under section 14 (1) (5), namely that the 
landlord bona fide required the premises 
in question for the immediate purpose of 
demolition and reconstruction, had not 
been established, then on that ground 
itself the petition of the landlord .was 
bound to fail, and therefore there, would 
be no need for the Rent Controller to go 
into the question whether an undertaking 


as contemplated in section 14 (2) (b) has: 


been given or not. However, in such a 
case, on an appeal preferred by the land- 
lord, if the appellate authority reverses 
the conclusion of the Rent Controller 
with regagl to the requirement of the 
landlord under section14 (1) (b), then the 
question of directing the tenant to deliver 
possession of the building-would arise and 


at that stage certainly the landlord ‘can’. 


give an undertaking before the appellate 
authority and on the basis of that under- 
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taking, the appellate authority could 
pass an order. However, if no under- 
taking has been given before the Rent 
Controller and on that ground the Rent 
Controller dismisses the petition notwith- 
standing the finding in favour of the land- 
lord under section14 (1) (6), such an order 
cannot be assailed before the appellate 
authority because the Rent Controller 
had no jurisdiction to pass an order in 
favour of the landlord even if the require- 
ments of section 14 (1) (b) were satisfied, 
if:the landlord had not given. the under- 
taking as contemplated in section 14 (2) 
(5). It may also be possible that in a 
petition filed by the .landlord under 
section14 (1) (b) of the Act, theRent Gon- 
troller-may first proceed to find whether 
the requirement of the landlord is bone 
fide cr not, and having rendered a finding 
that the requirement of the landlord is 
bona fide, he may adjourn the matter to 
enable the landlord to give an under- 
taking as required in section 14 (2) (b) : 
and then dispose of the petition finally : 
after the landlord gives or does not give 
the undertaking. All that I am interested 
in-pointing out is that simply as a matter 
of construction of the relevant statutory 
provision, it follows that if the Rent 
Controller finds that the requirements 
of section 14 (1).(b) are satisfied and 
orders-a petition in favour of the landlord : 
without the landlord having given an 
undertaking as contemplated by section. 
14 (2) (b), then the appellate authority, 
even if he' agrees with the conclusion of 
the- Rent Controller on the requirement 
of the landlord under section 14 (1) (5) 
is bound to set aside the order for non= 
compliance with the requirements of 
section 14 (2) (b). 


6. This is what exaotly has happened in 
this particular. case. As I pointed out 
already, the Rent Controller recorded 
a finding in favour of the petitioner herein 
under section 14 (1) (b) and passed an 
order in her favour without getting an 
undertaking from the petitioner as con- 
templated by section '14 (2) (b). In. 
fact, the, order of the appellate authority 
states,as follows : 


_* Admittedly, . such an undertakir g: 
- has- not--been-given in- this case and 


consequently the order passed by the 
learned Controller under section. 14 (1) 
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(b) of the said Act has got to bẹ straight- 
away set aside.” 


It is clear that no undertaking as contemp- 
lated in section 14 (2) (b). was given by 
the petitioner and therefore the order 
directing the tenant to put the petitioner 
in posséssion of the property could not 
have been passed by the Rent Controller 
and consequently the appellate authority 
was fully justified in setting aside the order 
of the Rent Controller. 


7. However, what Mr. S.V. Jayaraman, 
learned counsel for the' petitioner con- 


tends before me is that there are decisions ' 


of this Court holding that such an under- 
taking could be given even, before the 
appellate authority and even before the 
revisional authority and therefore when 
a petition filed by the landlord. satisfies 
the requirements of section 14 (1) (5), it 
cannot be dismissed solely on the ground 
that an undertaking as contemplated in 
` section 14 (2) (b) has not been given. 
As I have indicated already, the language 
of the statutory provisions does not lend 
support to such a contention and therefore 
I have to see whether there are decisions 
of this Court supporting the contention 
of the learned counsel for the petitioner 
herein. . 


8. The earliest order that has been 
brought to my notice is that of Sadasivam, 

(Marudachalam and others v. Ran- 
gammalt). ‘That was also a petition 
for eviction under section 14 (1) (4) of 
the Act and the Rent Controller ordered 
eviction on the ground that the claim 
9f the landlady that she wanted to demo- 
lish the roof and put up a concrete terrace 
was bona fide. But the appellate authority 
set aside the order on the ground that 
the landlady had not given the necessary 
undertaking as contemplated" in section 
14 (2) (b) of the Act. The District 
Judge in revision also' concurred with 
the Courts below tha: the requirement 
of the landlady was bona fida and he 
allowed the revision on the ground that 
the undertaking given by the landlady 
before .the appellaté authority could be 
received as additional evidence by virtue 
‘of rule 23 (2) of the rules framed under 
the Act. The tenant filed the petition 
before this Court. Sadasivam, J. held 


“1. GRP, No, 793 of 1969 dated 25th July, 
96. = É 
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that there was really an undertaking 
before: the Rent Controller and therefore 
the requirements of section 14 (2) (b) 
had been -satisfied. The learned Judge 
observed as iollows : MELT 


“There is nothing wrong in the order 
of the District Judge in directing the 
petitioners to deliver possession of the 
premise: occupied by them on the 
ground that the respondent (landlady) _ 
required the same for demolition and’ 
reconstruciion as contemplated im 
section 14 (1) (b) of the Act. The 
necessary undertaking has been given 
prior to that order even before the 
appellate authority. What all section 
14 (2) (b) requires is that no ‘order 
directing the tenant to give possession 
of the building under the section shall 
be passed on the ground specified 
in clause (ó) of sub-section (2) unless 
the ‘landlord gives an undertaking 
that the work of demolishing any 
material portion of the building 
shall be substantially commenced 
by him not later than one month 
and skall be completed before the 
expiry of three months from the 
date he recovers possession of the entire 
building or before the expiry of such 
further period as the Controller may 
allow. The appellate authority had 
vacateu the order for eviction and before 
the District Judge passed the order for 
eviction under section 14 (1) (4) the 
necessary undertaking wason record. 
Therefore there is nothing wrong in 
the order of the District Judge in 
revision.” 


9. Thus it will be seen that the learned 
Judge did not. hold that the undertaking 
could be given-at any stage. All that 
the learned Judge held was that in fact 
there was an undertaking before: the 
Rent Controller himself. If so, no other 
question could possibly arise in the civil 
revision petition. Apart from that, the 
learned Judge also held that the appellate 
authority had dismissed the petition filed 
by the lanclady, but before the District 
Judge reversed that decision angl directed 
eviction of the tenant, there was already 
undertaking on record. Looked at from 
any angle, that decision of the learned 
Judge cannot be relied on as an authority. 
that the undertaking can be. given: at 
any stage of the proceedings and. the 


In 


giving of.such an undertaking does "not 
constitute a condition precedent before 
the ordering of eviction by the Rent 
Controller. -: , x 


10. Then my attention was drawn to 
the ruling -of Ramaprasada Reo, J. 
dated 15th October, 1976 made in 
(M. Subramanian v.  Rajammal alias 
Adhirupavalli Ammal).1 That order is a 
‘brief one and reads as follows : ee ats 
“The respondent landlady has filed 
. an undertaking as required by -section 
14 ofthe Tamil Nadu Buildings (Lease 
. and Rent Control) Act in. this Court. 
This has been held to be sufficient by the 
decisions of this Court. The Courts below 
found that the respondent required 
` the premises in the occupation ‘of the 
petitioner for the purpose of demoli- 
tion and reconstruction. This is a con- 
current finding of fact. There is no 
error of jurisdiction or material irregu- 
larity. The Civil Revision Petition 1s 
dismissed." 
It will be seen from the order that the 
learned Judge has not decided the - ques- 
tion with reference to the language of 
sections 14 (1) (b) and 14 (2) ^ (b) of the 
Act. The learned Judge proceeds on 
the basis that in the decisions of this 
Court it has been held that giving an 
undertaking before the High Court was 
sufficient. I asked the learned counsel 
for the petitioner to produce any decision 
-of this Court holding that giving an under- 
taking before this Court was sufficient. 
. But the learned counsel expresses this 
anability to refer to any such decision 
even after having taken time to examine 
the position. — k 
11. The next order relied on is that 
‘of Suryamurthy, J: (Shamsed Begum v. D.P. 
Doriaswami and another.)? ‘The relevant 
portion of the order reads thus:— 


. *'The learned Rent Controller found 
that the requirement of the landlord 
for demolition and reconstruction of 

` the building was bone fide, but the learned 
appellate authority did not agree 
with this view. This. view of the 
learned® appellate authority would 
appear to be based on the ground 


“1. Q.R.P. No, 2509 of 1975 dated 15th Octo- 
"ber, 1976. 


^2. G.R.P, Nos. 1615 and1177 of 1975, dated 


44th July, 1976. 
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that . without giving an undertaking 
as required by section 14 (1). (b) these 
petitions for eviction have been filed. 
He also would appear to have thought 
that these petitions have been filed 
-only as a ruse toevict the tenant. 
What is required is that the landlord 
should be in a position to demolish 
and reconstruct the building, that 
he. should havethe necessary. resour- 
ces to do so and that he should give 
àn undertaking as required by the 
provisions of the Act. Merely because 
an undertaking was not given the 
petition need not have been dismissed. 
The landlord might have been called 
upon. te give such an undertaking. 


In these circumstances, it is neces- 
sary that the appellate authority 
should  re-assess the entire evidence 
and consider the question 


of the necessity for demolition. and 
reconstruction . from a proper per- 
spective. Therefore these two civil 
revision petitions are alowed and 
the orders of the learned appellate 
‘authority are set aside and the matter 
is remanded in each of the Civil revi- 
‘sions to the learned appellate authority 
for fresh disposal after getting an under- 
taking from the landlords in accord- 
ance with the provisions of the Act. 
_ The learned ‘appellate authority must, 
however, come to a conculsion inde- 
pendently of any observations made 
- above." P 4 


12. Thus it will be seen that the order 
of Suryamurthy, J.- does not throw 
any light on the question I am consider- 
ing because that was not the question 
considered by the learned Judge. In 
fact the observation of the learned Judge 
namely, “it is necessary that the appellate 
authority should re-assess the entire 
evidence and consider the question of 
the necessity for demolition and recons- 
truction from a proper perspective" 
would indicate that the appellate authority 
had not dismissed the eviction petition 
solely on the ground that no undertaking 
was given as required by section 14 (2) 
(b) of the Act, but even on merits. 


13. Then my attention was drawn to 
an order of Gokulakrishnan, J. in’ B.C. 
Diocese of Madurai v. Ganapathy Dyer. In that 


1. 89 LW. 584 : AIR. 1977 Mad. 52. ~ : 
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case, the Rent. Controller or :dered Rusia : 
under section 14(1) (b)oncondition that the 
petitioners (landlords) gave:the statutorv 
undertaking under.section 14 (2) ‘(55 
within a period of .one week. from the 
date of the order.’ 1i is not clear from 
the report itself whether the order passed 
by the Rent Controller giving one .weck's . 
time for filling the undertaking was a 
final order or whether’ after the period . 
of one week, the petition was called again 
and the eviction was: orderéd.:on -the 
undertaking. having. been filed within 
the time given by-the Rent Controller. 
However, 'the appellate authority i in, that 

— case- -without going into ‘the bona fives ' 
of the requirement ‘of the , landlords, 
dismissed the eviction petition holding 
that the evicticn ordered ‘by the ‘Rent 
Controlleron condition that the landlords : 
should give the statutory undertaking 
within a period of one'weck from the 
date of order of eviction was not proper 
and legal .and .could ‘not: therefore: be 
sustained. In the course of the order, | 
the learned Judge points: out thus : — 


** Both. the ikani, con d appearing 
for the respective patties in these revi-.:. 


. sion petitions agreed, that ‘the order | 


passed -by the appellate authority 


is not ‘correct in view of the order | 


passed: by this Court in C.R.P.No. 
733 of. 1969 dated 25th, July, 1969, 
by Sadasivam, J. Undertaking | given 
before the Rent Controller even though 
subsequent to the order of eviction 
passed -by the Rent Controller, can 
be. taken into’ consideration by the 
appellate authority for ordéring 'evic- 
tion and such undertaking hasto be 
‘construed as full compliance of the 
direction contemplated under section 
14 (2) (b) of the Act.” ? 


14. In the first iom ub aiae 
appearing on both the sides agreed before 
the learned Judge that, the;order passed 
by the -appellate authority was not 
correct and therefore the question of the 
learned Judge himself going into the legal 
position did not arise: ‘Secondly, as' I 
have indicated already, the order of Sada- 
sivam, J. in the civil: révision petition. 
referred to above did not hold that the. 
undertaking need not necessarity be given 
before the Rent Contr olier Passed, the 


“Under section 14 (1) 
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‘order. ofeviciion and it could be given even. 
subsequently. "Therefore,. this order also. 


is not of any assistance to support the 


case of the petitioner herein.. 


15. Then there remains the order of 


N. 5: Ramaswarni, J. (S. K. Rajagpoal v. 
Tanjore Mambalam ‘Rama Naick Charities by i£ 
'Trustee)* in which the learned Judge has 
directly considered this question. . The 


: order. is a short one and it reads as. 


follows :: : 


ES | The appellate authority found that: 


| the claim of the landlord that he te-- 


‘i 1' quries the. building for demolition and. 


| reconstruction is not’. bone fide. 
1s The ae is that the landlord 
"which is "trust has not proved. 


| that. it has de. ‘necessary funds or. it 
: had’. made-iany preparation ‘for de- 
4 ‘Molishing and reconstructing the 
| building. On_ revision. under section. 
É bes of the Act XVIII of 1960 taken by 
the, landlord, the revisional authority ` 
reversed. the ‘above finding and ordered 
| eviction under section 14 (1) (4) of: 
^| the Act. "The contention of the learned 
counsel for. the tenant (revision peti- 
tioner before me) is that the revisional. 
| ‘authority (District Judge) has exceeded 
its jurisdiction in reversing the finding: 
‘Loe the -appellate authority. However, 
_|.dtis. wholly unnecessary to go into this. 
‘| aspect of the matter for I am satisfied 
| that. the: order..of eviction ` passed by 
"| the revisional authority is one made 
without jurisdicti ion for another reason. 
(b) an order 
‘of eviction.can be passed only on the- 
. Jandlord giving an undertaking that 
‘the work of demolishing the building: 
; | shall be substantially commenced by 
(him not. later than one month and. 
„Shali. be -completed by the expiry of 
.| three months: from the date of reco-- 
vering possession of the building. That 
«uis | the prevision contained in sub- 
‘section (2), clause (b) to section 14 
lof, the Acc. Admittedly, the landlord! 
Ihas not ‘given such an undertaking. 
' (That. means, the revisional authority - 
had no jurisdiction to ‘pasan order 
gf; eviction. On this short ground. 
this revisiór petition filed under section 
Y, A15 of the Civil Procedure Code, is. 


n 
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. allowed and the order of eviction set 
aside.” 


Thus it will be seen that it is only the 
order of N.S. Ramaswami, J., that dealt 
with the requirement as to the giving 
of an undertaking under section 14 (2) 
(6) as one going to the jurisdiction of 
the Rent Controller to make an order 
directing the tenant to put the landlord 
in possession of the building. The learned 
judge took the view that it goes to the 
root of the jurisdiction of the Rent Con- 
troller to order eviction and therefore if 
the undertaking had not been given, the 
Rent Controller had no jurisdiction to 
pass an order of eviction. I may say 
with respect that this view is in accor- 
dance with the construction which I 
have put on the relevant statutory 
provisions earlier in the course of this 
order. 


16. [may also point out that the require- 
ment of undertaking contemplated by 
section . 14 (2) (b) is not a mere empty 
formality and it is intended to prevent 
any abuse on the part of the landlord. 
From what I have extracted already 
it will be seen that there are two limbs 
to this undertaking in section 14 (2) (b). 
One is that the work of demolishing any 
material portion of the_ building shall 
be substantially commenced by hin 
not later than one month from the date 
of recovery of possession of the entire 
building. This time-limit is an unalter- 
rable one.- The second limb of the under- 
` ltaking is that the demolition shall be 
completed before the expiry of three 
months from the date the landlord reco- 
vers possession ofthe entire building. The 
time-limit of three months in the second 


limb can be extended by the Rent Con-’ 


troller for reasons to be recorded in writ- 
ing. Consequently, the undertaking with 
reference .io both these limbs must be 
given before an order can be passed 
directing the tenant to put the landlord 
in possession of the building. 


| 47. Section 16 (1) of the Act confirms 
the necessity for an undertaking. "That 
statutory Provision reads as follows:— 


“Section 16 (1) : Tenant to occupy if the 
building is not demolished : —Where an order 
directing delivery of possession has 
been passed by the Controller under 
clause (7) of sub-section (1) of section 
ML]I—20 : 


ALAMBLU 7. VISALAKSHI (Ismail 7.) 


177 


14-and the work of demolishing any 
material portion of the building has not 
been substantially commenced by the 
landlord within the period of one month 

. in accordance with his undertaking 
under clause (4) o fsub-section (2) of 
section 14, the tenant may give the 
landlord notice of his intention t occupy 
the building the possession of which he 
delivered. If within fifteen. days 

‘from the date of- receipt of 
such notice, the landlord does not 
put him in possession cf the building 
on the original terms and conditions 
the tenant may make.an application 
to the Controller within eight weeks 
of the date on which he put the land- 
lord in possession of the building. 
The Controller shall order the landlord : 
to put the tenant in possession of the 
building on the original terms and 
conditions." i 


18. Thus it will be seen that this statu- 
tory provision naturally is concerned 
only with the first limb of the undertaking. 


. If the first limb is satisfied, namely, the 


work of demolition of the material por- 
tion of the building has been substantially 
commenced within a:month of recovery 
of possession of the entire building by the 
landlord as given in the undertaking 
provided for in section 14 (2) (b), even 
though the completion of the demolition. 
of the building was not over within the 
three months period or the extended period: 
then section 16 (1) will not apply because 
from the very nature of the case when. 
once the demolition has been commenced,,. 
the tenant cannot occupy the building. 
In order to take care of the second limb 
of the undertaking, section 33 (3) (b) of 
the Act provides for a prosecution and 
punishment of the landlord in such a. 
situation. Section 33 (3) (5) of the 
Act states as follows :— 


“Section 33 (3)(P) : Any landlord who- 
recovers possession on the ground 
specified in clause (b) of sub-section. 
(1) of section 14 and fails to carry 
out the undertaking referred to in. 
clause (b) of sub-section (2) of the 
said section without any reasonable 
excuse or fails to comply with the order 
. of the Controller under sub-section. 
(1) of section 15, shall, on conviction, 
be punishable with fine which may ' 
extend to two thousand rupees”. 
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19. I am referring to these statutory 
provisions only to emphasise the im- 
portance the legislature "has attached 
to the undertaking contemplated bv 
section 14 (2) (b) against the background 
of the nature of the ground on which 
an order for eviction can be passed under 
section 14 (1) (b). i 


20.‘ Taking all these circutnstances into 











of an undertaking under section 14 (2) 
|(b)-is a condition precedent for:an order 
{to be made by the Rent Controller under 
section 14 (1) (b) directing the tenant 
|to put the landlord in possession of the 
Ipremises in question, and by the appellate 
or the revisional authority where the said 
{authority for the first time orders eviction 
of the tenant without the lower authority 
or authorities having ordered such evic- 
tion, and the failure to give an under- 
taking cannot be cured by ‘giving such 
an undertaking at a later stage before 

[the appellate or revisionl . authorities 

\after an order for eviction has already 

{been made by the Rent Controller 
- without an undertaking having been 
igiven prior to: such order of eviction. 
In this case, as I pointed out already and 
as the appellate authority points out, 
no such undertaking was given by the 
the petitioner before the Rent Controller 
ordered the eviction. of the tenant and 
- therefore the appellate authority rightly 
allowed the appeal preferred by the 
respondent herein. . 


1 may also point out that this view of 
mine will not cause ariy undue hardship 
to the landlords. This question will 
arise only when the landlord satisfies 
the Rent Controller with regard to his 
requirement under section 14 (1) (3) of 
the Act. If the landlord does not satisfy 
the Rent Controller with regard to the 
requirement of section 14 (1) (5), then 
the question of giving -an undertaking 
wil not possibly arise. Consequently, 
once the landlord succeeds in satisfying 
the. Rent Controller under: section 14 
(1) (b) that his requirement was bona 
Jide, but fails on the ground that he had 
not given the undertaking, there is nothing 
to prevent the landlord from filing a 
fresh petition for obtaining possession of 
the premises after giving, an undertaking 
since even section 19 of the Act will not 
prevent. or bar such a petition as that 
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section bars a petition only on the ground 
that the petition raises substantially :the 
same issues as have been finally decided 
between the same parties or between 
parties uncer whom they or any. of them 
claim in a former proceeding under , the 
Act. In this case, as I have pointed 
out already, the appellate authority 


. dismissed the appeal without going into 


merits of the claim of the petitioner 
herein, and has observed that as he was 
allowing the appeal on a technical ground 
that the necessary undertaking as contem- 
plated under the Act has not been, given 
by the, landlady, she will be at liberty 
to file a fresh petition for eviction, of .the 
tenant after giving the necessary -under- 
taking and the question will be decided 
afresh by the Rent Controller. 

Tn the result, the Civil Revision Petition 
fails and the same is dismissed. Since 
the respondent has not entered appea- 
rancs, there will be no order as to ' costs 
in this petition. 
R.3. 


— ——. Petition dismissed. 
IN THE HIGH COURT OF 
GATURE AT MADRAS. 


PnzsENT :— S. Suryamurthy, F. 
D.V. Doma Sah 
0. - 


N.C. Balasubramaniam.. Respondent. 


Tamil Nadu Buildings (Lease and Rent Controt} 
Aci, 1960 (Temil Nadu Act XVIII of 1960) 
as amended by Act XVIII of 1973, section 10 
(2) 3) —Tenaa: foiling to pay rent for six mou- 
ths — ‘Petition for eviction—Plea by tenant 
that death oj one child and birth of another pre- 
certed him fer paying rent— Default, whether 
wilfrl. l 

Heid: The fact that the child died may be 
a reason for the tenant failing to pay the 
rect for that month or even for- next 
month and cannot justify his failure to 
pay the rent for a period of six months. 
Ths birth o£ a child is always celebrated 
as a gala occasion and.that cannot be a 
reason for the tenant feeling any mental 
depression and refusing to pay the rent 
or failing to pay it. The appellate 
authority has certainly caught the land- 
lord between the horns of a dilemma" and 
has come to the conclusion that the 


JUDI- 


Petitioner * 
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extreme sorrow as in the case of a bereave-. 
ment and exhilaration as in the case 
of the birth of a new child can both 
constitute sufficient ground for not paying 
rent. This is not certainly a very judicial 
view to take. If the failure of the tenant 
to pay the rent for six months is not a 
wilful defavlt, what else can be called 
a wilful default ? . [Para. 1.] 


Petition under section 25 of the "Tamil 
Nadu Act XVIII of 1960 praying the High. 


Court to revise the order of the Court 
of the Subordinate Judge (Appellate 
- Authority), Kancheepuram, dated 4th 


July, 1975 and made in C.M.A. No.41/73 . 


(R..C.O.P.: No. 27/73) Rent Controller Dt. 
Munsif, Kancheepuram. l 


G. Jagadeesa Iyer, for Petitioner. - 

R. Srinivasa Varadan, for Respondent. 
The Court delivered the following 
Jürowzwr.—This is a civil revision 
petition against an order of the 
appellate — ^ authority-cum-Subordinate 
Judge, Kancheepuram, allowing an 
appeal against the order’ of the 


Rent Controller in R.C.O.P.No.27 
of 1973 directing the eviction of the tenant 


from the premises in his occupation. 


The landlord who is the revision peti- 
tioner herein filed a petition for eviction 
on the ground of wilful default in the 
payment of rent and requirement of the 
building for his own use- and occupation, 
as the - building he was_ residing 
in and which was once a joint 
family property had been allotted to 
one of the sons of his brother. On the 
date of the petition, the tenant was in 
arrears for the period from Ist 
October, 1972 to 3lst March, 1973. 
The contention of the tenant was 
that on account of the death of a 
child of his in November 1972 and the 
confinement of his wife in December 1972 
he was unable to pay therent; that subse- 
quently the bill collector demanded 
property tax from him in March 1973 
and that he paid the same after receiving 
an occupiar's notice and that the balance 
of the rent he sent by Money Order was 
refused by the landlord. The contentions 
of the tenant were rejected: by the Rent 
Controller and eviction was ordered. 
However, the learned appellate authority 
was of the opinion that the death of a 
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child in the month of November ‘1972 
and the birth of another child in the month 
of January 1973 justified the tenant 
failing to pay the rent. lt would appear 
that on account of pressure from his nephew 
who had been allotted the joint family 
house, the revision petitioner had to vacate 
and go over to an old and dilapidated 
house which also had been allotted to. 
his share and which certainly is unfit for 
occupation and use as a human dwelling. 
This ground has been clutched at by tbe. 
learned appellate authority to refuse 
the right of the landlord to occupy a 
buildng of his own. The judgment 
of the learned appellate authority ‘cannot 
bé sustained. The fact that a: child 
died may be a reason for the, fenant 
failing to pay the rent for that 'mon 
or even the next month and cannot 
justify his failure to pay the rent for a 
period of six months. The birth of a 
child is always celebrated as a gala occa 
sion and that cannot be a reason for 

the tenant feeling any mental depression 
and refusing to pay the rent or failing to 
payit. The learned appellate authority has 
certainly caught the landlord between 
the horns of a dilemma and has come t 
the conclusion that extreme sorrow as 
in the case of bereavement and exhilara- 
tion as in the case of the birth of a new 
child-can both constitute sufficient ground 
for not paying the rent. I am afraid 
that this is certainly not a very judicial 
view to take. If the failure to pay the 
rent for six months is not a wilful default, 
I do not see what else can be called a 
wilful default. l 


2. It would appear from the evidence 
on record that this is not the first occasion 
on which the tenant had committed such 
a default; on an earlier occasion he had 
accumulated the rent, payable for several 
months and had paid the rent in a lump- - 
sum namely, a sum of Rs. 2,665/- in the 
year 1972 after disposing of his property. 
The learned Rent Controller has observed 
that “furthermore it is also admitted. by 
RW-1 that he was in arrears of rent and 
that amount was due to the petitioner and 
that he paid the sum of Rs.2,665/- im the 
year 1972 after disposing of his property. 
So the very admission of RW-I ‘would 
only show that he is not regular in payment 
of rent ix respect of the petition-mentioned 
premises. . Furthermore, RW-l. .also. 
admitted in the later part of his evidence 
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of Rs.250 being the arrears of' rent in 
respect of the’  petition-mentioned 
premises.” Mies JE 


per mensem. Ifa tenant who is in arrears 


of rent to thc tune of Rs. 2,665/- cannot . 


be said to be,a chronic defaulter. there 
15 no meaning for the word ‘defaulter’, 
This aspect of the case has: not been con- 


sidered ‘by the learned zppellate authority. - 


The learned appellate authority seems 
to have been carried away by an over- 
whelming- sympathy for the, tenant. 
There is no doubt about the fact that the 
tenant, namely the respondent herein, 
has committed wilful default in the 
payment of rent and that he is a chronic 
.defaulter and on this ground alone he 
is hable to be evicted. : 


4 {tis also not in dispute: that after 
the petition for eviction was filed, the revi- 
sion petitioner had to; vacate the house 
which was originally the joint family house 


and has gone to reside in another building,’ 
This building, according £o the petitioner, 


is an old and dilapidated building unfit 
for occupation. Therefore, he is en- 
. titled to occupy the building in question. 
The requirement of the, building in ques- 
tion, for the own use of the revision péti- 
tioner is also bona fide. “In the circums- 
tances, the judgment, of ` the learned 
appellate authority is set ásidé and the 
. order of eviction passed by ‘the. learnéd 
Rent Controller is restored. ^ This revision 
petition is allowed accordingly. No costs. 


3. Mr. R. Srinivasa Varadan, learned 
` counsel. for the respondent, requests that 
this Court may direct the revision peti- 
toner to grant a lease of the building 
bearing door No. 100 to the respondent 


after it is repaired: I am not aware of 


any provision in the Tamil Nadu Build- 
ings (Lease and Rent; Control) | Act 
which empowers the Court to pass such 
an order. However I commend tbe request 
of the learned counsel for.the respondent 
to the revision petitioner for consideration 
with sympathy and compassion. Time 
for vacatingthe building is six months on 


condition -that the respondent should 


pay the entire arrears to tlie revision 
petitioner due till date, if any,’ within 


one month from this date and should: 


continue to pay the rent every month 


TIE ' : ' | 
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thaton 5th March, 1973 he ias due e šum ` 
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iiw accordance; with the provisions of the 


Tamil Nadu‘ (Buildings, Lease and Rent 


Control) Act, and on default of either of 
. ‘the conditions: shall be liable for d 

l DNUS £a , Without any further directions from thi 
3.. The rent for the building is Rs. 50 ~ without any a ne eS CHODE 


| Court. 
R.S. 1.———— Petition allowad. 
.IN THE HIGH COURT OF JUDI- 


. GATURE AT MADRAS. . 


PeEsent :—S. Suryamurthy, F. 
E nota : 


Jayalakshmi Ammal E ` Petitioner” 
“Lakshmi Animal .. ` Respondent. 


General Provident Fund (Madras Rakes, rule 


2 (1) (c): :(J—General: Provident Fund— 


Nomination by: subscriber— Wife deserting 


. suascriber—Subscriber nominating his sister— 


Accepied by official ` concerned — Death. of 
ine subseriber—Wije’s claim to Provident 


Fund amount—Not tenable. 


R who was. employed in a Bank was 
married to one F. However 7 deserted R 
and led an‘; adulterous life. Subse- 
quently R wrote a letter nominating his 
sister. regarding his provident fund 
amount and the nomination. was accepted 
by the officials concerned. On the death 
of R, his wife claimed the Provident Fund 
amount standing to the credit of R and 
applied for a succession certificate. While 
the trial Court agreed with 7, it was held 
on &ppeal that she was not entitled to 


‘the succession certificate on the ground 


of desertion. On revision by 7, 


Held: Under rule 2 (1) (c) (i) of the 
General Provident (Madras) Rules, it 
is'the ‘subscriber who should prove at 
the time of nomination that the wife 
by her adukerous conduct ‘or for any 
other reason had lost her right to main- 
tenance and the;question had to be con- 
sidered caly at! that time. | i 

The fact that the authority concerned’ 
accepted the nomination was sufficient: 
to justify an inference that the subscriber _ 
had duly and: properly prove& to the- 
satisfaction of the officer concerned that 
his wife was no longer entitled to main- 
tenance. by reason of her desertion and 
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adulterous conduct, under the customary 
Jaw of the community. If he had not 
proved that his-wife had lost her right 
+o maintenance by reason of such adulte- 
rous conduct, his nomination would: not 
have. been accepted. The mere fact that 
his nomination had been accepted 
was sufficient to entitle the respondent 
(c) to receive the provident . fund 
amount. [Para. 6] 


Petition under section 115 of Act Vof 1908 
praying the High Court to revise the order 
of the District Court, South Arcot at 
‘Cuddalore dated 10th October, 1974 and 
passed in C.M.A.No. 29 of 1973 (O.P. 14 
of 1972 District Munsif Court Cuddalore). 


B. Lakshminarayana Reddy, for petitioner. 
R. Srinivasa Varadachari, for - Respondent. 
‘The Court made the following . | 


Qrogr.— This isa civil revision petition 
against the judgment of the learned Dis- 
trict Judge South Arcot at Cuddalore, set- 
ting aside the order of the learned Princi- 
pal District Munsif, Cuddalore, directing 
the issue of a succession certificate. The 
disputes centre around a sum of Rs. 2,900 
which had accured to the credit of Rama- 
chandra Reddiar towards his Provident 
Fund. Ramachandra ‘Reddiar was 
employed as à Peon in the South Arcot 
Co-operative Central Bank, Cuddalcre. 
‘The revision petitioner was married to 
him on 21st October, 1959 and was living 
with him for a time. According to the res- 
pondent herein, she deserted’ him, sub- 
sequently and married one Ramalinga 
Reddiar and is living with him since then 
as his wife. Ramachandra Reddiar had 
nominated the respondent, his sister, by 
his letter dated 9th May,1971, and the no- 
mination was accepted by the officialscon- 
cerned notwithstanding the fact that the 
revision petitioner had married, him and 
«could claim to be his wife. On the death 
of Ramachandra Reddiar, the revision 
petitioner applied under section 37/ of 
the Indian succession Act for the issue of a 
succession certificate in her favour, empo- 
wering her to withdraw the ProvidentFund 
amount stending to the credit 'of Rama- 
chandra Reddiar at the time of his death. 


2. This petition was resisted by the 
respondent, who is the sister of Ramachan- 
dra Reddiar, ¿nter alia on the ground 
referred to above, ziz., that the petitioner 
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has ` married Ramalinga Reddiar after 
leaving Ramachandra Reddiar, and that 
in any event, her living with Ramalinga 
‘Reddiar is adulterous. _ 


3. The learned District Munsif came 
to the conclusion that there was no suff- 
cient evidence to prove that Ramalinga 
Reddiar has married Jayalakshmi Ammal. 
He also disbelieved the contention of 
the respondent that the revision petitioner 
has been living in adultery with Ramalinga 
Reddiar. These findings of fact by the 
Jearned District Munsif were dissented 
from by the learned District Judge: who 
found that there was sufficient evidence 
to show “that the petitioner was not 
living with her husband during his life- 
time and that she has been living with 
one Ramalinga Reddiar". He relied 
on the evidence of R.W.], RW. 3, 
and R.W.4 to come to this conclusion. 


4. The late Ramachandra Reddiar had 
executed a settlement deed (Ex.B-9) dated 
9th May, 1971in favour of his -nephews 
Rajaram Reddiar and Omai Ramachand- 
ra Reddiar. In this document, the deceased 
Ramachandra Reddiar, had stated that 
he had no wife at that time. This would 
show that whether or not the revision 
petitioner married Ramalinga Reddiar 
validly, Ramachandra Reddiar no longer 
treated her as his wife when Ex. B-9 
came into existence. The vaccination 
register to prove that a child by name 
Murugadoss was born toe Jayalakshmi 
and Ramalinga Reddiar has also been 
filed. The oral evidence of R.W.5. 
coupled with the recitals in Ex. B-9 would 
suffice to prove the case of the respondent 
that the revision petitioner has been 
living in adultery with one Ramalinga 
Reddiar. Anentry in Ex. B-8, a ledger 
maintained in Sri Lakshminarasimha- 
sami Devasthanam, Tindivanam, for the 
payment of a sum of Rs. 10 at the time 
of the marriage of Jayalaskshmi with 
Ramalinga Reddiar as per the entry 
in Ex. B-7 the marriage register, further 
reinforces -the case of the respondent. 


f 5. The learned counsel for the revisión 


petitioner contends that during the life- 
time of Ramachandra Reddiar, there 
could be no valid marriage between 
Ramalinga Reddiar and Jayalakshmi 
and that the marriage between them, 
even if true, is not valid. ‘The question 
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whether the marriage was valid or not 
does not arise forthe purpose of deciding 
the dispute in this case. ‘There is no doubt 
about the fact that Jayalakshmi, the revi- 
sion petitioner,was living in adultery with 
Ramalinga Reddiar. The learned District 
Judge was, therefore, right in coming 
to the conclusion that the revision peti- 
tioner-has been living in adultery with 
Ramalnga Reddiar. I am constrained 
to come to the conclusion that Ramachan- 
dra Reddiar chose to nominate his sister, 
the respondent herein, as the person 
entitled to receive the Provident Fund 
after his life-time, because of the adul- 
terous conduct of the revision petitioner, 
whom he ceased to consider as his wife. 


6. The learned counsel for the revision 
petitioner contends that by reason of 
rule 2.(1) (c) (i) of the General Provident 
Fund (Madras). Rules, it, is only the 
subscriber, who can prove that by reason 
of her adulterous conduct, his wife was 
not entitled to maintenance and should, 
therefore, be deemed to be: no longer a 
member of ihe subscriber’s family | in 
matters to which the General Provident 
Fund Rules, relate. Rule 2 (1) (c) (i) of 
the said Rules reads as follows : 


* Family" means— 


(1) In the case of a male subscriber, wife 
or wives and children of the subscriber, 
and the widow, cr widows, and children 
of adeceased son of the subscriber: 
Provided that if a subscriber proves tha: 
his wife hasdeen judicially separated 
from him or has ceased under the custo- 
mary law ofthe community to which she 
belongs to be entitled to maintenance, 

- she shall henceforth be deemed to be no 
longer amember of the subscriber’s 
family in matters to which these Rules 
relate,unless the subscriber subsequently 
indicates by express notice in writing ta 
the Accounts Officer that she shall con- 
tinue to be so regarded. *” 


Such proof by the husband as is required 


by this rule extracted above is required ` 


only at the time when the, nomination 
is made by the subscriber, if the subscriber 
has a wife living at that time and he 
chooses to nominate a' person other than 
the wife.. The fact that the authority 
concerned, accepted the .nomination, 
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is sufficient to justify an inference that the 


subscriber, viz., Ramachandra Reddiar 
had culy and properly proved to thej. 
satisfaction of the officer concerned that 
kis wife wes no longer entitled to main- 
tenance by reason of her desertion an 

adulterous conduct. If he had not proved 
that his wife had lost her right to main 

tenance by reason of such adulterous 
conduct, his nomination would not have 
been accepted. The mere fact that|: 
his nomination has been accepted is 
sufücient to entitle the respondent t 

receive the provident fund amount now. 


7. By reason of rule 30 (i) (a) of the 
General Provident Fund (Madras). Rules, 


“Qn the death of a subscriber before 
the amount standing to his credit has 
became payable, or where the amount 
fas become payable, before pay- 
ment has been made— - ; 


G). when the subscriber leaves a 
family:— ` E 
(a) if a nomination made by the 


subscriber .m accordance . with the 
. provisions of rule 7 or of the corres- 
ponding rule. heretofore in force in 
favour of a member or members of 
his family subsists, the amount stand- 
ing to his credit in the Fund.or the 
part thereof to which the nomination 
relates shall become payable to his 
nominee or nominees in the propor- 
tion specified in the nomination: 


Provided that the amount shall be 
payable oniy to a person who fulfils the 
character of a member of the family 
onthe da:e of the death of the sub- 
scriber ;"? 


Rule. 30 (i) of the said rules is to the 
efrect 


** when the subscriber leaves no family, 
if a nomination made by him in accor- 
dance with the provisions of rule 7 
or of the corresponding rule hereto- 

 fore'in force in favour of any person 
or persons subsists, the amount stand-. 

. Ins. to his credit in the Fund or the 
part thereof to which the SXomination: 
relates, saall become payable to his. 
aominee or nominees in the proportion. 
specified in the nomination." 


By reason o: her adulterous conduct, 
tne, revision petitioner has ceased to be: 


In 


a member of the family of the subscriber 
chandra Reddiar), because she 


had ceased.under the customary law.of - 


the community to which: she: belongs to 
be entitled to maintenance. "Therefore, 
on the date of the nomination of the 
respondent, Ramachandra Reddiar had 

no family. The nomination of the 
eh would not have -been 
accepted if Ramachandra Reddiar had 
not.proved to the satisfaction of the 
authorities concerned that his wife had 
ceased:-under the customary law of the 
community to which she belongs to be 
entitled to.maintenance by reason of her 
adulterous diving with l amass 
Reddiar. 


8. The learned counsel ‘for the revision 
petitioner contends that the respondent 
should prove that Ramachandra Reddiar 
had established during his lifetime to 
the satisfaction-of the. authority | concerned 
thai hie wife; namely, the revision peti- 
tioner,. had ceased to be a member of 
the family be reason of her adulterous 
conduct. 'The nomination was .made 
in the year 1971. Ramachandra Réddiar 
is now-dead. It would not be possible 
at this stage for the respondent to adduce 
evidence about what happened at the 
time when the nomination was. made 
by Ramachandra Reddiar, nor is it neces- 
sary for her to do so, because official 


acts may be presumed to have been 


regularly performed. "The question whe- 
ther the wife by her adulterous conduct 
or for any other reason had lost her 
right to maintenance had to be considered 
only at the time of the nomination. This 
is evident from the fact that rule 2 (1) 
(c) (i) of the General Provident Fund 
(Madras) Rules says that it is the subs- 
criber who -has to prove this fact. In 


these circumstances, the respondent as: 


the nominee is entitled to receive the 
Provident Fund amount. 

9. Therefore, -the judgment of the 
learned District Judge is confirmed, and 
the civil revision petition is dismissed. 
There -will be no order as to ccsts. 


SJ. ° 





Petition dismissed. 
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IN: THE HIGH COURT OF Jus 
CATURE AT MADRAS. . 


PRESENT :—M. M. Ismail, 3 


Ravindra Finance by its Partner 
S. Dharmar .  . e Petitioner" 


Vs. ` 


Yaanai Tobacco Co., by its Managing 
Partner - Kasi Viswanathan | 
others is [ees 


Civil Procedure Code (V of 1908), Order 21, 
rules 37 and 50 —Decree against. firm—-Part- 
ners not parties to the suit—Executton of- decree 
against partners not maintainable. 


There is a clear’ difference between the 
partners being personally parties- to ‘the 
decree and they not being parties to the 
decree.. In fact, clauses (b) and (c) of 
sub-rule (1) of rule 50, Order 21, Civil 
Procedure Code, will “clearly. show that 
the partners should have appeared in 
their own name under: rule 6 or 7 or 
should have been admitted on the plead- 
ings that-they are, or have been adjudged: 
to be partners, or summons in the suit 
should have been .individually served 
on:them and they must have failed to 
appear. Only in such ,cases the decree 
can be executed against the partners. 
In all other cases, sub-rule (2) of rule 
50 applies which enables the Court which 
passed the decree to grant leave to. 
execute against persons not impleaded as > 
parties to the suit. In the absence of 
such leave the decree cannot be executed. 
against them. | Para. 2.] 


Petition under section 115 of Act V of 
1903 praying the High Court to revise 
the Order of the Court of the III  Addi- 
tional Subordinate Judge, Tiruchirapalli,. 
dated 26th July, 1977 and made ‘in E.P.. 
No. 3-of 1977 in O.S.No.394 of 1975. 


The Court made the following 


OrpeR:—This is a petition to revise 
he order of the learned Third 
Additional -Subordinate Judge, Tiru-- 


chirapalli, dated 
in E.P.No. 3 of 1977. in'OS. 
No. 394 of 1975 on his file.. Admittedly,. 
the petitioner, who was the plaintiff and. 
decree-holder, obtained: a decree , only 


96th July, 1977,. 





*C.R.P. No. 470 of 1978. 27th April; 1978. 


ra 
^ EN 
ta d ` 
] 24 
By 4 
4 "ota 
L 


IHES Htio 


184 | 





: " 4 | THE T | | i 

ME ` dip adi i ck is 7 
‘Against the. firm. pan "hé filed: 
an. execution |. petitiorb purp ort 
` under Order: 21, rules! 37 and 50. of the 
Gode of Civil Procedure; | Ifor: executing): 


n 
L 
1 


the decree against the: 'Fespondents. 2. and |; 
3, who according to the petitioner; WETE | 


the partners'! lof the firin., |The’ Court! 


below dismissed the petition, holding that!) 
‘when the respondents i2: and''3. had’ not! 


been impleadéd as ‘parties to. the suit ar! 


^no summons 'had been. [served ‘On, them, | 
the executing’ Court cannot} exécute' the executed : 


„decree against. them.’ It: isli to, revise this! 


order. the present civil i révision petition |` "50, Order 21 


has been filed. iu | el ue 
2. Lam ofthe opinioi fi 
-the learned. Subordinate’ | Judge. is correct, | 


‘Order 21,- rule 50, in ar (i) theteof, i d 


-states as follows : M ln P. 
iud: ‘Where a detel h had Been: ‘Passed | 
against a c i, exertion may, ‘be | 
granted: ` MN fis vb qn D 


pda 


- (a). against any propérty!. of. thé ‘part 
nership}. | pate lice JU. st 


TE a 5 4 "d 
` 


(5) ' dgainst: any betson| |: iio has 4 
. appeared in ‘his own: Dame under. rule | : 


^6 or rule ‘7, of Order i30! ori: ‘whe Has | 

been. adintitted on tlie: pleadings’ that 

‘he is, or who has- been | adjudged . to be. 
aug partner ; | | : whe d T Spe He 


E ] 


. (à ^ against any person | Who has. ' heh 
. individually: served ‘as a! par tnei: with: 
,a summons and ‘has failed tg appear TAM 


Yn sub-rule: (2) of : T i50, pne. 21, 
‘Civil Procedure Code; it e stated: 


* 
' 
* 3 


‘to be ‘entitled .to ee | t decree: 
to be executed against | lany person 
- ‘other than'süch a: person, as lis: referred 
^to in’ sub-rule (1); clauses (b): rand -(c) | 
- as being a partner in ‘the |firm, he: may 
| pana to’ thé: Court: | Which! passed’ the 
decree for leave, and where ithe liability | 
is not disputed, such ‘Court may grant 
-such leave,” OF; . . where . such liábility 
.is disputed. may order, that|the liability 
- of such person be tried and' | determined | 
ia any, manner in’ Which Any: Issue ;in 
a suit may. be tried E ‘determined. = 


| Thus, there: is: à 
[tween thie partners beiiig personally pat- 
jties to the decree and; jthey! being: not, 
ies. to the ‘decree. : ‘In’ loeh, ‘clauses ` 
Je). and ae of sub-rule; (io "n rule. 50; 
tom "n l [ 

. mds x " 

~' , Dp. peoe'h | echa 

| cb [IM ut adt 


HE 


r "a 
it l TI 


span quur n 
THE MADR AS HAW 


TALI 


‘that t the order af |; 


' clear, difference; ~ 


it ES "i 
pct a Ta oe 
* " Mm 


Oder 21, Civil: Procedure Code, 


noh 


will 


bs p be: cleatly- show that the partners ‘should 


haves) appeared: in ‘in their own. name 
taden rule: En ‘or "7, of Order 30, Civil 
Procédure Coder or "should have - been 
[Admitted on: tlie: pleadings that they are, 
Or have’ been| adjudged to be, partners, 
or summons: in 'the suit should. have been 
individually’ served on them ' and: ‘they 


; must have failed: to’ appear. Only in 
|| Such t re. eases, jl; the decree ‘can be 
‘against the partners. ‘In 


jall other ‘cases, sub-rule (2) of rule 
Civil - ‘Procedure : Code, 


ji |apnlies.. which: ‘enables the Court. which 


pasid, -the decree to. grant leave. “In 
| par articular ‘case, the respondents, 

? endl 3- have: ‘not appeared i in their own 
ame; under jrule 6 or rule 7 of Order 
^30, Civil Procédure Code, They Have not 
been admitted|on the pleadings that they 
were, ji or were | adjudged to be, partners, 
a nd no, sumimons: in the suit "had been 
served, on theny’ _individually. In those 
Circumstances, |! "either clause (b). nor 
"clause! ROF of' sub-rule (1) of Rule. 50, 
j Order: 21 ‘Civil: ‘Procedure Code, will. 
Apply, and ‘ther efore, the ‘learned’ Judge 
iwas right in disniissing the application filed 
: by. the petitioner herein. 
T a Ginsequesily: the. civil revision peti- 
| tion on is dismissed.’ n 
lH 
n 
A 





re hs X nx 


n (oer? t 4 
t d n 


RS » "Petition dismissed. 
An , E ' m + "n 
ul 3 \ 
qNC THE: HIGH, COURT. 
Nis AT/MADRAS.. 
ns | ESN NT :—— 8. nni. F 
bir " 
‘Deerchand: Kherajmal by Partner, 
ti Ramchand’: 0. Petitioner“ 
\ a g Jin i 


OF JUDI: 


=., le rk 
ee 
’ 


Union! of India; owning Southern 
‘Railway | by: lits. General Manager, 
Tara a and Bhpther - Respondents. 


Judica Railivays Act (IX of 1890), section 77 
(3), Schecule IT, Entry (1) —Swit for recovery 
of. 'ochiéyof parci: of nylon sik lost while 
in: irmsit -by railivay—Liability of Tantay 
administration: EU a 

Ta view, of the: entry made i in the second 
schedule of the: Railways Act by S.O. 
No A2]. dated - 9th, January, 1971, by 
| L n i i È 1 


"ORI. No, 2423 of: 1975." — 1s February; 1978. ' 


TIE 
TE 
{1 

ile i 


ee 


— 


D— 


L4 
t 


i 4 
Hine 
: ed 


an 


which terylene,tericot, terewool and nylon 
and their fabrics have been, included 
among the articles to be. declared and 
insured in accordance with the provisions 
of section 77-B, the Railway administra- 
tion is not responsible for the loss in tran- 


sit sustained by the revision petitioner ` 


in the absence of such declaration by him. 
) ' [Para. 1.] 


Petition under section 115 of Act V of 1908 
read with undersection 25 of the Small 
Causes Court Act, praying the High Court 
to revise the decree of the Court of the 
Small Causes, Madras dated-26th-April 
1975 and passed in .N.T.A.No-140/74 
(S.C. No. 2850 of 1973, (IV -Judge) - of 
Small Causes. Court, Madras). . 


Sundararajan ‘and Sivaswamy, for Petitioner, 


P. S. Srisailam, for Respondents. 


The Court delivered the following 


Judgment:- This is a civil revision petition 
against the judgement of the, New Trial 
Bench of the Court of Small Causes, Madras 
allowing an. appeal preferred against. 
the judgment of a learned single Judge. 
of the Court of Small Causes decreeing 
Small Cause Suit No.. 2850 of.1973 in-, 
stituted by the revision petitioner: against 
the Southern, Railway, Madras by. its. 
General Manager and the Chief Commer- | 
cial Superintendent (Claims) Southern- 
. Railway, . Madras for the recovery of .a 
sum of Rs. 721.40 being.the value of the 
conténts of, a parcel of nylon art silk 
consigned on 26th September 1972 by the . 
revision ‘petitioner and lost in transit. The 
only question that has to , be considered is 
whether the revision petitioner is entitled 
to claim their value in view of the pro- 
visions of section 77 (b) of the Indian 
Railways Act read with- Schedule II. 
The fact that there was a short delivery 


of the nylon art silk goods consigned by ` 


the.revision petitioner is not in dispute. The 
goods were consigned on 26th September 
1972 under a way bill No.C 287501 but no 
declaration as required by section 77-B (1) 


of the Railways. Act was made by the. 


revision petitioner. The New Trial Bench 

held that the provisions of section 77-(B) (1) 

of the Railways Act read with entry No. 

(1) in the'second Schedule are applicable 

to the instant case and therefore allowed 

ihe appeal. The learned Judges of the 
MLj-—24 
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New Trial Bench were of the opinion.that 
art silk includes art silk of the kind consig- , 
ned by the revision petitioner. The 

revision petitioner contends that the 

word ‘silk’ has not been used in a generic 

sense so as to include art silk and hence 

the view of the New Trial Bench cannot, 
be sustained. The question whether art silk 

is also silk within the meaning of entry (1)]. 
in the second schedule to the Railways| ` 
Act need not be considered now because] ' 
of an entry made in thé’ same second| - 
schedule by S.O.121 dated 9th January;| 
1971 by which terylene; tericot, terewool 

and nylon and their fabrics have also 

been included among the articles to be 

declared ‘and insured. in accordance 

with the provisions of section 77-B. There- 

fore the Railway administration is.not 

responsible for the loss sustained by the 

revision: petitioner. Hence the. civil 

revision petition is dismissed. There 

will bé no order ás to costs. i 


R.S. —— —— Petition dismissed. | 
IN THE HIGH COURT OF JUDI-. 
CATURE AT MADRAS. i ES 


PRESENT :— S. Suryamurthy, FJ. = 


R. Dorairajan . Petitioner*- 
E 2 EN br d 
Saminathan ... Respondent. . 


Evidence Act (1 of 1872) section 116—- 
Estoppel—Building belonging to Chairam: 


Department—Lease to revision petitioner 
Revision ` petitioner letting it for rent. 
to respondent — Chatram Department . 


obtaining order of eviction against’ both: 
the revision petitioner and the ‘respondent-— 
Petitioner claiming rent from respondent—: 
Tenant not lable to pay rent to petitioner 
after order of eviction —No estoppel ^ against. 
tenant. ADI 


4 


^ 


Following the decisions reported in Alaga. 
Pillai v. Ramaswami Thevan, A.I.R. 1996 
Mad. 187: (1926) 49 M.L.J. 742:23 L.W. 
296 and Jagannatha Iyengar v. Mariabpan 
Ghettiar, (1958) 1 M.L.J. 406: A.I.R. 1958 
Mad. 518, the tenant was held not 
liable to pay rent to the landlord with 
effect from 9th May, 1969 t.e., the date 
when the order of eviction was passed... . 


[Para., 4.] 


* CARP. No. 2329 of 1974. >` 11th April, 1978. 
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Cases: referred to:— 


Alaga Pillai v. Ramaswami Thevan and 
others A.I.R. 1926 Mad. 187: (1926) 49 
M.L. J. 742: 283 L.W.296; Jagannatha Lyengar 
v. Mariappan Chettiar, (1958) 1 M.L.J. 
406: A.I.R. 1958 Mad. 518. 


Petition under section 115 of Act V of ^ 


.1908 praying the High Court to revise 
the Decree of the Court of the Subordinate 
Judge (Pr), Thanjavur, dated 30th 
January 1974 and passed in A.S.No. 182 
of 1973. (O.S. No. 1131 of 1971 DM.C., 
Pattukottai). "n 


R. Krishnamurthy, D. Raju and A. R. 
Lakshmana, for, Petitioner. 


K. Raman, for Respondent. 


The Court delivered the following 


Jupement :—This civil revision petition is 
by the plaintiff whose suit for recovery of 
arrears of rent was decreed forRs.492 with 
proportionate costs by the learned Dist- 
rict Munsif of Pattukkottai but modified: 
on appeal by the learned Subordinate 
Judge of Thanjavur, who gave a decree 
only for Rs.98.31 with proportionate 
costs throughout. 


2. The respondent Saminathan was let 
into possession of a building belonging 
to the Chatram Department of Thanjavur 
District by the revision petitioner Dorai- 
rajan, who had taken the same on lease. 
The rent agreed upon originally was Rs. 
22. Subsequently it was enhanced to 
Rs.30/- after the installation of electric 
lights and other fittings. The Chatram 
Department, however, filed a petition 
for eviction against both the revision 
petitioner and the respondent and obtai- 
ned an order for eviction on 9th May, 
1969. The plaintiff claimed arrears of rent 
from the defendant for the period from 
Ist January, 1969 to Ist February, 1971 
at the rate of Rs.30/- per mensem. 
The plea of the defendant was that with 
effect. from’ 9th May, 1969 he is 
not liable to pay any rent. This plea has 
been upheld by the Principal Subordi- 
nate Judge of Thanjavur and that is 


why he has modified the decree of the. 


trial Court. There is no dispute about 
the fact that the building belongs to the 
Chatram Department. It is also not 
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disputed that the defendant took this 
building on lease from the plaintiff and 
that the Chatram Department has: ob- 
tained an order for eviction on 9th May, 
1969 from the Rent Controller. In the cir- 
cumstances the tenant is entitled to plead 
thathe has been evicted by the true owner 
and the. plaintiff, as landlord, cannot 
rely on the law of estoppel incorporated 
in section 116 of the Evidence Act as 
operating against the defendant. It has 
been held in Alaga Pillai v. Ramaswami 
Thevan and others, by a Bench of this 
Court that— 


“ The’ evichon need not be by actual 
dispossession of the tenant. “If the 
true owner is armed with a legal 
process for eviction which: cannot be 
lawful resisted even though the 
tenant is not put out of possession the 
threat to put him out of possession 
amounts in law to eviction.” 


3. Therefore it was held that the rule of 
estoppel does not operate against the 
tenant. In Jagannatha Iyengar v. Maria- 
appan | Cheitiar*, Panchapakesa Ayyar, 
J., has held that where the lessor and. the 
lessee received notice from the true owner 
that the usufructuary mortgage under 
which the ‘lessor was in possession had 
been declared invalid by a Court, the 
plea of estoppel under section 116 of the 
Evidence Act would not enure after such 
notice; but that the lessee would be 
liable to pay the rent to the lessor till 
they received the notice from the true 
owner. ' 


4. Following the ratio of these decisions, 
I find that the tenant is not liable to pay, 
rent to the landlord with effect fro 

9th May,1969. Therefore, the judgment o 
the learned Principal Subordinate Judg 

granting a decree for rent for the period 
prior to 9th May, 1969 is confirmed and 
the civil revision petition is dismissed. 
No costs. 


Petition dismissed. 


R.S. 





1. (1925) 49 MLL, J. 742: 23 L.W. 296: A.LR. 
1926 Mad. 187. 

2. (1958) 1 MLL.J. 406: A.LR..1958 Mad. 
518. | | 


in 
IN! THE HIGH COURT OF 
CATURE AT MADRAS. 

Present :—$. Nainar Sundaram, 7. 
Rajendran (Minor) and others, 


.. Petitioners*® 


JUDI- 


U. 


Rajambal Ammal and others 
wo Respondents. 


Civil Procedure Code (V of 1908), Orde? 
33, rules 5, 6 and 7 — Petition for leave 
to institute suit in forma pauperis—Defencé 
of suit being barred by the principles 
of ‘“resjudicata’—Finding that petitioner 
is a pauper and suit is barred by “res 
judtcata—Order. cannot be sustained. - 


It is well settled that if the allegations 
of the applicant prima facie disclosé a cause 
of action the Court ought not to embark 
upon the consideration of a complicated 
or doubtful question of law or fact that 
may arise upon the allegations of the app- 
licant for the purpose of determining whe- 
ther the allegations show a cause of action, 
for itis contrary to the scheme and the 
provisions of Order 33 that the Court for 
the purpose of disposing of an application 
for leave to sue in forma pauperis should 
decide issues affecting the merits that more 
properly and fairly can be determined at 
the hearing of the suit. The Court is 
not bound to go beyond the facts apparent 
on the face of the petition or plaint ‘ and 
the Court has to look into the allegations 
made by-the applicant and shall not enter 
into the merits or demeritsof the claim 
but it has to decide the question from the 
allegations found in the petition or plaint 
itself. These principles will apply both 
for clause (d) and clause (d-1) of order 
33, rule 5 ofthe Code of Civil Procedure 
as they stand incorporated by the amend- 
ment introduced in Tamil Nadu. [Para.3.] 


Cases referred to:— 


Vijay Pratap Singh v. Dukh Haran 
Nath Singh and another; (1964) 1 M.L.J. 
(S.C.) 79 ; (1964) 1 An.W.R. (S.C.) 79 : 
(1964) 1 S.C.J. 266: (1962) 2 S.C.R. 
(Supp.) 675 : A.L.R. 1962. S.C. 941; 





* QLR.P. No. 1597 of 1974. 


RAJENDRAN y. RAJAMBAL AMMAL (Nainar Sundaram, 7.) 


' — 10th April, 1972: 
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Anganna Goundan v. Angamuthu Goundan 
and another, I.L.R. (1956) Mad. 1035 : 
(1956) 1 M.L.J. 300: 69. L.W. 179: 
A.I.R. 1956 Mad. 271. 


Petition under section 115 of Act V of 
1908 praying.the High Court to revise 
the Order of the Court of the Subordinate _ 
Judge, dated 3rd' January, 1974 į and 

made in O.P. No. 20 of 1973. 


S. K. Narasimhan, for Petitioners. - 


R. Shanmugham, A.U. Ilango and V. Durai- 
raj, for Respondents. 


The Court made the following 


OrvER.—This petitioner herein filed O.P. 
No. 20 of 1973 on the file of the learned 
Subordinate Judge of Tiruvannamalai 
for leave to institute the concerned suit 
in forma pauperis. -That application 
was resisted by the respondents in this 
revision mainly on the ground that the 
proposed suit is barred by the principles 
of-res judicata in view of the judgment 
and decree in O.S.No.309 of 1968 on the 
file of the District Munsif’s Court, Tiru- 
vannamalai. The Court below considered 
this application O.P.No.20 of 1973 and 
found that the petitioners are paupers; 
but dismissed the application on a. con- 
sideration of the second contention raised 
by the respondents viz., that the proposed 
suit is -barred by the- principles of res - 
judicata. The present revision is directed 
against the orders of the Court below. 


2. Mr. S.K. Narasimhan, learned | 
counsel for the petitioners submits that 
the question of res judicata is a vexed 
question that has to be gone into only 
on a consideration in extenso of the merits 
and demerits of the contentions of the 
parties and this is exactly what has been 
done by the Court below and the Court 
below has transgressed the limits of 
engiry under Order 33, rules 5, 6 and 7 
of the Code of Civil Procedure. 


3. On going through the order of the 
Court below, I find that what the learned 
counsel for the petitioners states is not 
without basis. The Court below has 
discussed the question of res judicata 
at some length. It has considered the 
merits of this contention in detail and it 
must be said that it lis practically 
embarked upon" a detailed enquiry: on 
this disputed "question of res jsadicata 
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and has given a. finding against: the. 

petitioners.’ So far as the State of Tamil. 

Nadu is concerned, by an amendment. 

in 1940, for clause (d): of rule 5 of Order 

33, a substitution has been made by 

incorporating (d) (1) also to go along with 
use (a) which read thus : 


ae (d). ‘Where the allegations do not 
“show a cause or action, or 


-(d-1) Where ‘the suit appears to 'be 
. barred by any law, or" 


(It is well settled that if the allecations 
of the applicant prima facie disclose 
a cause of action the Court ought not to 
embark upon ‘the consideration of a 
complicated or doubtful question of:law 
or fact that my arise upon the allegations 
of the applicant for the purpose of deter- 
mining: whether the allegations show a 
cause of áction for it is contrary to the 
scheme.and the provisions of Order 33. 
that the Court for the purpose:of disposing: 
of an application for leave ‘to sue in forma 
auperis > should decide ` issues affecting: 
the merits, that more properly and fairly 
can.be determined at the hearing of the 
fsuit. The Court is not bound to go beyond 
the: facts apparent'on the face of the 
petition or, plaint and the Court has to: 
look into: the allegations made .by the. 
lapplicant and should not enter into the 
merits or demerits of the claim but it has. 
Ito decide the question from the allegations 
found -in the petition, or plaint. itself. 
These principles will apply . 
‘clause (d) and clause (d-1)-of Order 33, 
irule 5 .of the Code of Civil Procedure 
Jas they stand incorporated by-the amend- 
ment introduced i in Tamil Nadu. 


4. In Vijay Pratap Singh v. Dukh Haran 
Nath. Singh and ` another’. the Supreme 
‘Court laid down the law in the es 
terms ; 2 






* €By ines express. terms of rüle 5, clause 
(d) the’ Court is concerned to ascertain 
. whether. the allegations made in the 
. petition show a cause of action. The 


- Court has not to see. whether the claim. 


. made -by the petitioner is likely to 
"succeed; it has merely to satisfy itself 
` that the’ ‘allegations, made in the petition, 
E - (1962) 2 S.GR: (Supp.) 675: (1964) l 
"M.L.J. (S.C.) 79: (1964) 1 An.W.R. (S.C.) 79: 
(1964)1 S.C.]. 266: A.LR. 1962 S.C. 941. : 
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. if accepted as as true, would entitle the 
petitioner to. the relief he claims. ı If- 
accepting those allegations as true no 
case is made out for granting relief 
no cause of action would be shown and 
thé petition must be rejected. ‘But 
in ascertaining whether the petition 
shows a cause of action the Court does 
not enter upon a trial of the issues 
affecting the merits. of the claim made 
by the petitioner. It cannot take 

. into consideration the defence which 

"the defendant may raise upon the 
merits; nor is the Court competent. to- 

. make an elaborate enquiry into doubt- 
ful or complicated questions of law or 
fact. If the allegations in the petition, 

` prima. facie show a cause of action, 
the Court cannot embark upon' an 
enquiry whether the allegations .are 
true in fact, or whether the petitioner 
will succeed in the claims made by- him. 

. By the Statute, the jurisdiction of the 

. Court’ is restricted to ascertaining 

, Whether on the allegations a cause of 

_ action is shown; the jurisdiction does 
not extend to trial of issues which must. 

~: fairly be left for decision at the Di 

. ing of the suit.” - T 


Ifthe above nubes are kept i In mind, 
there cannot be any difficulty-in: finding 
that the Court below has ignored the said 
principles and has indulged in: assessing 
the merits and demerits of the conten- 
tions with reference to ‘“‘res judicata’ 
pledded by the respondents. This will not 
be competent and as‘ stated ‘earlier, the 
tenability or- otherwise of this contention 
can be ‘allowed to be- decided at a- later 
stage; and: the-two stages of investigation 
have been recognised by a Division Bench 
ofthis Court consisting of Govinda: Mm 
and Basheer Ahmed . Sayeed, JJ. 
Anganna Goundan v. Angamuthu Öoundan 
and another? who observed as follows : 


“The word “appears” in rule 5 (dl) 

does not connote any quietus or finality 

but it was designedly used to make 

a distinctión between the final disposal 
. of the suit and a decision at the stage 
. before. it is registered as ai sujt?” . 


In the said ‘circumstances, . dis orders 
of the Court below cannot be sustained 





1. LL.R. (1956): Mad, 1035: -(1956) 1 MLJ. l 
300:. 69 L.W. 179: A.I.R. 1956 Mad, 271. 


un SALEM CHEMICAL INDUSTRIES J. BIRD & co, (P.) LTD. (Remanyam, F) 


and. accordingly this revision is allowed 
and ‘the orders of the Court below are 
set aside and the application O.P. No, 20 
of 1973 will stand allowed and the suit 
will be registered and proceeded with 
in accordance with law. The respon- 
dents will be at liberty to raise all the 
contentions that are available to them 
including’ the plea of res judicata in. the 
suit. ‘There will be ‘no order as to costs 
in this revision. 


R.S. ———— Petition allowed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. "DN 


PRESENT :-—G.. Ramanujan and M. A. 
Sathar S ayeed, JJ. 


Mis. Salem Chemical Industries, a 
Registered firn by Partner M. 
OVATA INA Chettiar 


- cud 
vU. l , ; 
Mis. Bird arid Co. (P) Ltd, Cal- 


cutta. " 
LEE E ja Respondent. 


(A) Civil Procedure Code (V of 1908), 
section 20- (c) —J urisdiction of. Court. 


(By Contract Act (IX, of. 1872), sec- 
hon 28. 


Tt iS si established. that where ne 
are two or more competent Courts which 
can: efitertain’ a suit on a contract conse- 
quent: upon a part.of the cause of action 
having arisen within the jurisdiction of 
each of these Courts, the parties to the 
concerned . transaction can contract to 
vest jurisdiction is one of such Courts 
. to try. disputes which might arise as 
between themselves, and that such an 


agreement is not hit by section 28 of the. 


Contract Act as being opposed to public 
policy. It is also equally well establish- 
ed that such an agreement to exclude the 
jurisdiction of one Court and to confer 
an ‘exclusive jurisdiction: on another 
Court in gwhose jurisdiction also part of 
the cause of. action arose, should be clear, 
unambiguous and explicit. f 
à 7 7 $35 [P ara. 9.1] 
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*A.A,O, No. 585 of 1974. 


5th April, 1978. 
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Cases referred to: —. 


M atha "and Compawy v. Vijayam and 
Company, A:I.R. 1925 Mad.- 1148; 


Dada: (India) Lid. v. M. P. S. Mills 


Company Limited, . (1954) 1.M.L.J. 


434; 67 L.W. 36: A.I.R. 1954: Mad: 


845; - Jhun Jhunwala- v. Subbaramiar,. 


(1967) 1 M.L.J.:299:.80 L.W. 93: 


I.L.R. (1968) 1 Mad. 640; A;I.R. 
1968. Mad. 194; .. National Petroleum 


Company Limited v. Maghraj, A.I.R. 


1937 Nag. 334; Hukam MA v. Gan- 
non (India) Lid., (1971) 2 S.C.]. 

576: (1971) 3 S.C.R. 314: AIR: 
1971 S.C. 740; N. C. Shandhuroin v. 
Tinnevelly Tuticorin Electric Supply 
Company Ltd., (1974) 2: M.L.]. 431: 
97 L.W. 655: A.I.R. 1975. Mad. 103. 


Appeal under section 39 (1) (ivy of the 
Indian Arbitration Act, 1940 read with 
Order 43, rule (7) (a) ‘of the Civil Pro- 
cedure Code preferred: against the order 
of the Court of I Additional Subordinate 
Judge, Salem, dated 1st September, 1973. 
and made in. O. S. No. 510 of cd 


T. . Raghávan, for- Appellant.. 
P: R. Varadarajan, for Respondeht. 


The Judgment. of the Court was, deli- 
vered by . . 


Ramanujam, n EUN plaintiff. in: xO: S: 
No: 310 of 1970 on the file of. the Sub. 
Court, Salem, is the appellant before tus. 
It is a partnership. firm carrying on 
business at Salem.. The defendant is a 
private limited company having i bon 
at Calcutta. : 


.One' Messrs... ‘Tnidia, Pant Stone 
Conipany Limitéd; ‘entered into an agree- 
ment on- 16th May,. 1964 with : e plain- 
tiff for the supply, erection, and. commis- 
sioning of a complete plant for the’ manu- 
facture of 10 tons of solid alum per day 
at-Salem. The contract was later conclud-. 
ed in or about August, 1965: © ‘Messrs: 
India "Patent ™ Stone Company Limited 
was subsequently taken’ over' by the 
deféndant-company. . According to the 
plaintiff, the defendant failed to perfornr 
its part of the contract within a reàason- 
able time in accordance with the terms: 
and: conditions of the contract both in: 
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respect of the supply of materials and 
in the matter of erection and commis- 
sioning of the plant and, therefore, the 
defendant has committed a breach of the 
contract. rendering itself liable for 
damages. Since the contract contained 
an arbitration clause, the plaintiff filed 
an application- under section 20 of the 
Indian Arbitration Act,. 1940 to file the 
arbitration agreement and to make an 
order of reference to an arbitrator to 
be appointed by the Court to decide the 
dispute between the parties which arose 
under the agreement. Since an appli- 
cation under section 20 of the’ Arbitra- 
tion Act has to bè treated and disposed 
of as if it were a suit, the said applica- 
tion was numbered as O.S. No. 310 
of 1970. - 2 X 


3. "Ihe defendant filled a written state- 
ment, ?nter alia stating that under clause 
14 of the -general terris and conditions 
agreed to between the parties, any order 
placed against the quotation shall be 
deemed to be a contract made in Calcutta, 
that in view of. the said clause, the Cal- 
cutta Court alone had .jurisdiction to 
decide any issue arising therefrom and 
that, therefore; the Court at Salem had 
no jurisdiction to try the suit. ` 


4. On the pleadings the Court below 
had framed as many as eight issues and 
one additional issue. .The additional 
isstie related to the question of jurisdic- 
tion of the lower Court to entertain the 
suit.' That issué was taken as a preli- 
minary issue. On that issue, the lower 
Court has taken the view based on the 
terms of the said clause 14 that the 
‘Court at Calcutta alone has jurisdiction 
to entertain the suit and that the Court 
` at. Salem had no jurisdiction. The cor- 
rectness of that.view has been challenged 


in' this civil miscellaneous appeal by E 


plaintiff. ; 7 
5. From the judgment of the Court 
below, the following facts emerge and 
there is no dispute between the parties 
as regards those facts. The agreement 
between the parties was for the supply, 
‘erection and commissioning of a chemi- 
cal plant at Salem for the manufacturing 
of 10 tons of solid alum per day. The 


contract was entered into on the strength 
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OÍ several representations made by the 
said company and subject to the general 
terms and conditions annexed to the 
contract. Exhibit A-1 is the quotation 
given by the predecessor of defendant- 
company undertaking to erect a chemi- 
cal plant -at Salem ata cost of Rs. 
3,05,000. In the quotation it had 
undertaken to supply all the materials 
and equipments for the erection of the 
plant at Salem. Along with the said 


‘quotation, the general terms and condi- 


tions of the agreement were also enclosed 
and sent to the plaintiff. The plaintiff 
accepted the quotation given by the 
defendant and made an initial payment 
of Rs. 10,001 under its-letter, dated 
12th June, 1965, a copy of which has 
beer marked’ as Exhibit A-7. Subse- 
quently, the plaintiff has been making 
periodical payments from time to time 
in accordance with the terms of the 
agreement and the payments so far made 
came to Rs. 2,063,000. In pursuance 
of the agreement, the defendant made 
arrangements to send several articles to 
Salem for erecting the chemical plant. 
However, the plaintiff was not satisfied 
with.the quality of materials-sent by the 
defendant, and there was considerable 


- correspondence -between the parties «as 


regards the quality of the materials 
brought to Salem ‘for the purpose . of 
erecting the plant. On the ground that 
the defendant failed to perform its part 
of the contract within a reasonable time 
and in accordance with the terms and 
conditions of the contract both in: res- 
pect of the. supply of materials and in 
the matter of erection and commission- 
ing of the plant, the plaintiff invoked the 
arbitration clause contained in the gene- 
ral terms and conditions of sale attached 
to the defendant’s quotation and appoint- 
ed' a sole arbitrator for deciding the 
dispute and called upon the defendant 
to give its consent for that appoint- 
ment. The defendant however did not 
agree for the appointment of an arbitra- 
tor. Thereafter, the plaintiff filed the 
suit under section 20 of the Arbitration 
Act for an order of reference to an 
arbitrator to be appointed by the Court 
to decide the dispute that has arisen be- 
tween the parties. . 


= 
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6- The question is, whether on the .matter of fact, the plaintiff wants only 


above admitted facts the. Court at Salem 
had jurisdiction to entertain the suit filed 
under section 20 of the Arbitration 
Act? , ; ; 


7. According fo the plaintiff, since th 


contract has to be performed at Salem ' 


by the erection and commissioning of 
the plant, the substantial cause of action 
has arisen at Salem and, therefore, . the 
Court at Salem will have jurisdiction to 
entertain and try the suit. "The case of 
the defendant, however, is that. though 
a part of the cause of action might have 
arisen at Salem, since clause -14 of the 
general terms and conditions of . sale 
‘treats the contract as having been made 
at Calcutta, the Courts at Calcutta will 
alone have jurisdiction to entertain and 
try the suit. , The objection raised by 
the defendant as regards the jurisdic- 
tion of the Court is based on the scope 
and interpretation of clause 14 of the 
general terms and conditions of sale. 
Clause -14 runs as follows:— 
“Arbitration:—Any order placed 
against this quotation shall be deem- 
ed to be a contract made in Calcutta 
and any dispute arising - therefrom 
shall be settled by an arbitrator to be 
jointly appointed by us”. 
‘The above clause consists of two parts. 
"The first part says that any order 
placed against’ the defendant’s quotation 
shall be deemed to be a contract made 
in Calcutta. The second part says 
that the dispute arising out of the said 
contract shall be settled by arbitrators 
‘to ‘be appointed jointly by the .partiés. 
According to the defendant, the heading 
of the clause being "arbitration", the 
entire clause which consists of two parts 
should be.read together, and if so read, 
it will be clear the purpose of deeming 
the contracb as having taken . place at 
‘Calcutta is only for the. purpose of con- 
ferring exclusive jurisdiction on the 
‘Courts at Calcutta. Otherwise, no pur- 
pose is served by deeming the contract 
as having taken place at Calcutta. So 
far-as the second part of the clause which 
says that all disputes arising under the 
«contract shall be settled by arbitrator, is 
«concerned ‘there is no dispute. As a 


“contract. 


to enforce that arbitration clause in the 
.present suit. 


The. question, therefore, 
is to find, out the scope and ambit of 


the first. portion of clause 14, which is 


extracted below: - 


“Any order placed against this quota- 
l tion shall be deemed to be'a contract 
made in Calcutta". l 


Admittedly, this. portion of the clause 


does not specifically refer to the juris- 


diction of any Court and it does not 


specifically: say that the Court at Calcutta 


will alone have jurisdiction to entertain 
any dispute - relating to the contract. 
The. clause merely fixes`a situs for the 
contract by saying that the contract shall 
be deemed to have taken place at Calcutta, 
wherever the cause of action might have 
arisen or taken place. i 


'8.. According to the defendant, the said 
clause is intended to confer exclusive 


jurisdiction on' the. Court at Calcutta in 
relation to the subject-matter of the 
Tt.is not possible to accept the 
said contention of the defendant that the 
clause either expressly or by necessary, 
implication takes away the jurisdiction 
of the Court at Salem and gives exclu- 
sive jurisdiction to the Court at Cal- 
cutta. Admittedly, a part of the cause 
of action has arisen in Salem where the 


erectioning and commissioning: of the 


plant have to be done by the defendant. 


‘The fact that part of the. cause of action 


had arisen at Salem has not been dis- 
puted either before the lower Court or 
before this Court. But what js contend- 
ed by the learned counsel for the defen- 
dant before us is that by deeming the 
contract as -having taken ‘place at Cal- 
cutta, the jurisdiction of the Court at 
Salem is taken away, though part of the 
cause of action has taken place there, 
and exclusive jurisdiction is given to 
the Court at Calcutta. We are not 
inclined to agree with the-learned counsel 
that the only intent and purpose of deem- 
ing the contract as having taken place at 
Calcutta is to take away the jurisdiction 
of the Court at Salem and confer exclu- 
sive jurisdiction on the Court at Cal- 
cutta. The deeming provision contain- 
ed in clause 14 may be for the purpose 


- 
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of:conferring jurisdiction also on the 
" Court at Calcutta. Except for the fact 
that the defendant is carrying on busi- 
ness at Calcutta, the substantial part of 
the cause of action had arisen at Salem. 
Probably, therefore, a doubt was felt by 
the defendant that the Court at Calcutta 
may not have jurisdiction and the clause 
was introduced by way of abundant 
caution by the defendant to enable it to 
resort to the Court at Calcutta to resolve 
the disputes arising under the contract. 
.We are not able to see how the fixing-of 
the situs for the contract at Calécütta, 
will amiotirit to conferring an exclusive 
jurisdiction : ‘on the Court at Calcutta, if 
in fact part of the cause of action had 
arisen at Salem as a result of which 
the Court at Salem had jurisdiction -to 
entertain the suit under section 20 (c) 
of the Code of Civil Procedure which 
says that every ‘suit shall be instituted 
ina Court within the local limits - of 
whose: jurisdiction the cause of ‘action, 
wholly or in part, arises. The fixing of 
-a ‘situs for the contract may be ‘for other 
purposes as Men 


9. It is well established that "where 
there are two or more competent. Courts 
hich can entertain a suit on a contract 
consequent upon a part of the cause of 
action having arisen within the jurisdic- 
tion of each of these Courts, the par- 
ties to the concerned transaction can 
contract to vest. jurisdiction in one ‘of 
such Courts to try disputes which might 
arise as between themselves, and that 










Such. an agreement is not hit by  sec- 
ion 28 of the Contract Act as being 
opposed to public policy. It is also 


equally well established that such an 
agreement to exclude the jurisdiction of 
one Court and to confer an exclusive 
jurisdiction on another Court in whose 
jurisdiction also part of the cause of 
action arose, should be clear, unambigu- 
` jous, and: explicit. Since we have cons- 
trued clause 14 of the general terms and 
conditions of contract as not conferring 
exclusive jurisdiction on the Court at 
Calcutta and taking’ away the jurisdictioti 
of the Court at Salem, it. does not appear 
.to us to be necessary to refer to the 
various decisions cited at the bar. ‘But 
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having regard to the ‘fact that the Court 
below has referred to certain decisions 
in support. of its conclusion that 
clause 14 has taken away the jurisdiction 
of the Court at Salem and has conferred 
exclusive’ jurisdiction 6n the. Court at 
Calcutta to try any suit relating to the 
contract, it has become necessary to refer 
to the decisions referred to by the lower 
Court and also the Omer QeSIMONS, Hed 
before us. 


10. The following decisions Have beén 
relied: on by the Court below in support 
of its view that the intention of the 


‘parties in incorporating clause 14 is to 


confer exclusive jurisdiction on the 
Court -at Calcutta i entertain the suit 
arising out of the said contract. Mathe 
and Co. v. Vijayam and .Co.*; Dada 
(India) " Limited v. M. P. S. Mills 
Co., Ltd.? and Thun J hunwala v. iin 
baramiar?*. P. 


ll. In the’ first case, iis: dauie which 
came up for pecan was as fol- 
lows:— 


“Tn all legal disputes "m out of the- 
contract, Ahmedabad will be © under- 
. stood as the pae where the cause of 
action arose” 


That clause was construed as deeming 
the entire cause ‘of action as having 
taken place at Ahmedabad. Since the 
entire cause of action was deemed: to: 
have taken. place at - Ahmedabad the 
Ahmedabad Court was considered to 
have exclusive jurisdiction to decide the 
dispute arising out of the contract. By 
deeming the entire. cause of action as 
having taken .place at Ahmedabad, the 
possibility of a part of the cause of 
action taking place in any other place has 
been taken away. In that case it was 
held that where there are two Courts 
both of which would normally have juris- 
diction to try a suit, an agreement 
between the parties that the suit should 





; A.LR. 1925 Mad, 1148. . EUE- 
(1954) 1 M.L.J. 434:67 L.W. 36: LI.R. 
‘ony Mad. 855: A.LR. 1954 Mad. 845. EE 
3. (1967) 1 M.L.J. 299: 80 L.W. 93: LLR. 
(1968) 1 Mad, 640: A..R. 1968-Mad. 124,- 
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be filed in one of those Courts alone and 
notin the other does not contravene the 
provisions of section 28 of the Contract 
Act; According to the learned counsel 
for the defendant, - the- clause which 
was construed by the Court in that.case 
also does not specifically refer to the 
Court's jurisdiction and by deeming the 
cause of action as having taken place in 
one place, the intention of the parties was 


taken to be to confef exclusive jurisdic-. 


tion on the Court where the cause of 
action was deemed to have taken place. 

The rationale of that decision ig this. 

Under section 20 (c), Civil -Procedure 
Code, the Court within whose. jurisdic- 
tion the entire cause of action or a part 
of the cause of action arises will have 
jurisdiction to entertain the suit. But 
if the entire cause of action has been 
deemed to have taken place in a particular 
place, then the Court in that place alone 
will have jurisdiction to entertain the 
suit even under section 20 (c). . Here, 
thé cause of action has not been. deemed 
to have taken place at Calcutta under 
clause 14, but the coritract alone has been 
déemed to have taken place at Calcutta. 

By fixing the situs for the contract, can 
it:be said that the entire cause of action 
has.been deemed to have taken place at 
‘Calcutta? We are of the view that such 
a construction is not possible. Even if 
the contract is deemed to have taken 
place ‘at: Calcittta, still there is possibility 
of the cause of action relating to that con- 
tract having taken place at Salem. We 
‘do not, therefore, think that this decision 
is of any ‘help to the respondent .- l 


12 . In the.second case, the clause which 
came up for consideration was as 


follows : MESE 


“All disputes in respect of this con- 
tract shall be settled by arbitration 
. failing which they shall be settled in 

the Court of seller’s jurisdiction where 

this- contract shall be deemed to have 
` been entered ` in ~, 


The above ' clause specifically refers to 

the jurisdi&ion of the Court and it says 

that the Court in the seller's jurisdiction 

will have to settle the disputes arising 

Ott of that agreement. ` It: was-contend- 

ed before the Court in that case that 
M L J—25 
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‘this - clause was void as being opposed: 


to public policy under section 28 of the 
Indian ‘Contract “Act. The Court held 
in that case that where a suit on a con- 
tract could have been filed in either of 
two Courts under the general law, an 
agreement’ between the parties to the 
effect that disputes in respect. of the con- 
tract shall be settled in the Court. of 
the seller’s jurisdiction is a valid and en- 
forceable agreement and it is not void 
under the provisions of section 28 of 
The learned. 
counsel ‘for the respondent would point 


. out. that, in the relevant clause which. 


came to be, considered by the Court, the 
contract has been deemed to have taken. 
place where. the seller resides. As will 
be clear by a reference to the clause set 
out above, not only the contract was 
deemed to have been entered into-in the: 
seller's place, but the Court at the sel- 
place. was specifically given the 


perusal of the clause .shows that the 
jurisdiction . has been conferred on the 


‘Court at seller's place by deeming the 


contract as having been entered .into in 
that. place. 


13. ‘In Thun Jhumwala Bros. v: Sw: 
baramiar'; Alagiriswami, J., had to con- 


-sider the scope of the following clause 


in the contract. 


This- order is sübject to aima 
tion by the works at Bareng, S. R. 
Railway, and shall be.considered. as 
having been made at Bareng and sub- 
ject-to ' the jurisdiction of. Cuttack 
- Courts only.” 


In view of the specific conferment of 
jurisdiction on the Cuttack Courts under 
the contract, the Court had no hesitation 
in holding that the Court at Cuttack had 
alone jurisdiction. In this case, the con- 


tract has -not been made subject to the 


jurisdiction of the Calcutta Court only. 


' According tothe learned counsel for the 


appellant even without the word “only” 


ouster of jurisdiction of the other Court 


can be inferred. Alagiriswami, J., has 
expressed the view that even if the. 
word “only” had not been used; if. „the 





1. (1967) 1 M.L.J-299:A.I.R. 1968 Madil94. 
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contract is made subject to the jurisdic- 
tion of a particular Court exclusion of 
jurisdiction of the other Courts within 
whose jurisdiction part of the cause of 
action arose can be inferred. ‘This 
decision also is of no help to the res- 
pondent for the reason that the contract 
in this case has not been made “subject 
to_the jurisdiction of the Court at Cal- 
cutta.” i 


14: Apart from the decisions referred 
to above, the learned -counsel for- the 
respondent referred to be decision re- 
ported in National Petroleum Co., Lid. 
v. Maghraj*. In that case, Pollock, J:, 


construed the following clause in the 


contract. : 


“It is hereby declared that this con- 
' tract had been made at Bombay and 
all accounts are to be rendered, ex- 
plained and settled and returns made 
and all disputes, claims for (and?) 
causes of action are to be settled in 
Bombay.” 


The learned Judge in construing the said 
clause of the contract, held that as the 
contract had been made and the accounts 
are to be rendered in Bombay, the Courts 
at Bombay would clearly have jurisdic- 
tion to try the case, that therefore, there 
is no question of conferring jurisdiction 
on any Court that would not have other- 
wise jurisdiction, and there is no ques- 
tion of the clause being void as opposed 
to public policy under section 28 of the 
‘Contract Act. The learned Judge.ob- 
served thus: 
"Where two Courts have jurisdiction 
to try a case, there is nothing contrary 
to public policy in an agreement 
between parties that disputes between 
them should be tried at one place 
rather than at another." 


"Ihe learned counsel for the respondent 
would say that the clause which came ‘for 


consideration in that case also does not, 


make any reference to Court's jurisdic- 
tion, but nonetheless.the learned Judge 
in that case held that the Court at 
Bombay had jurisdiction. ~ We do not 
see any similarity in the clause consi- 
dered in that case and clause 14 which 
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we have to consider in this case. n 
that case, there is a specific agreement 
between the parties that all claims and 
disputes between the parties arising out 
of the contract shall be settled in Bom- 
bay. That means that the Courts in 
Bombay alone had to settle the disputes 
between the parties. In the agreement 
before us, there is no such clause and it 
merely fixes the situs. for the sale at 
Calcutta. We do not, therefore, see 
that the above decision is of any assist- 
ance to the respondent. 2E 


15. The learned counsel for the respon- 
dent also referred to the decision in 
Hakam Singh v. Gannon (India) Ltd .*. 
In that case, there was an agreement in 
relation to certain construction works on 
the terms and conditions of a written 
tender. Clause 13 of the tender was as 
follows: 


“The contract shall be deemed to have 
been entered into by the parties con- 
cerned in the City of Bombay has no 
meaning unless the contract is actually 
entered into in the city of Bombay." 


That clause not only fixes a situs to the 


contract at the City of Bombay but also 


confers exclusive jurisdiction on the 
Courts in the City of Bombay to adjudi- 


-cate the disputes arising out of the.said 


tender. The Supreme Court - observed 
that the confirment of such exclusive 
jurisdiction on the’ Court out-of the 
other Courts within whose jurisdiction 
the cause of action for the contract arose 
does not contravene section 28 of the 
Contract Act. _ 


16. In this case, clause 14 merely fixes 
a situs to the contract, but does not say 
anything about the jurisdiction. of the 
Courts at Calcutta. In the case before 
the Supreme Court there was a specific 
agreement between the parties conferring 
exclusive jurisdiction on the Court at 
Bombay. Such an agreement is absent 
in the case on hand. It cannot be dis- 
puted that under section 20 (c) of the 
Code of Civil Procedure, all Courts with- 
in whose jurisdiction a part bf the cause 
of action under the contract arose, will 
pamere ————————memÁ 
1. (1971) 2 S.GJ. 576: (1971) 3 S.C.R. 314: 
A.I.R. 1971 S.C 740. ; ue 
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have jurisdiction to try the suit. If the 
parties were to exclude the jurisdiction 
of other Courts and confer. jurisdiction 
only- on one such Court, then the exclu- 
sion should be clear, specific and unequi- 
vocal. In this case, not only clause 14 
in the agreement is silent as to Court's 
jurisdiction but there is also no possi- 
bility of inference of such exclusion 
from the mere clause fixing a situs for 
the contract. When the Code of Civil 
Procedure confers a jurisdiction on a 
Court based on a. part of the cause of 
action and if that Court's jurisdiction was 
to be taken. away, the parties should. spe- 
cifically exclude the ‘jurisdiction of the 
one Court and confer. exclusive jurisdic- 
tion on another -Court. -It is for this 
reasson it has been held by a series of de- 
cisions that exclusion of a Court's juris- 
diction and conferment of exclusive 
jurisdiction on a particular Court should 
be clear, explicit and unambiguous. It 
is enough if we refer to the decision of 
a Division Bench of this Court reported 
in S.N. C. Shandhurain v. Tinnevelly 
Tuticorin Electric Supply ` Company 
Lid.*, where. Ramaprasada Rao, J., 
speaking for the Bench, after a detailed 
consideration of the relevant decisions on 
the’ point, if we may say so with respect, 
held that any agreement ousting the juris- 
diction of óne Court and vesting’ exclu- 
sive jurisdiction in another Court should 
be clear, unambiguous and explicit. 


17 . Apart from. this, the definition of 
the word “Court” in section 2 (c) of 


the Arbitration Act has also some rele- 


vance. As already stated, the suit has 
been filed by the plaintiff under section 
20 of the, Arbitration. Act. Therefore, 
which is the Court to entertain an appli- 
cation for reference to an arbitrator has 
to be considered with reference. to the 
provisions of the Arbitration Act. Sec- 
tion 2 (c) defines "Court" as a civil 
Court having jurisdiction to decide the 
questions forming the subject-matter of 
a reference’ if^ the same: had been the 
subject-matter of a suit. We have al- 
ready pointed out that under section 20 
(c) of the Code of Civil Procedure, the 
` L (1974) 2 MLJ. 481: 87 L.W. 655 ; 
A.LR. 1975 Mad. 103. M 
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Court at Salem will have jurisdiction to 
enlertain-the suits based on a contract 
as part of the cause of action had arisen 
at Salem. As clause 14 of the agree- 
ment has been construed by us. as not 
conferring exclusive jurisdiction ‘on’ the 
Court at Calcutta ousting the jurisdiction 
of the Court at Salem, we have to hold 
that the Court at Salem has got juris- 
diction to entertain the.application under 
section 20 of the Arbitration Act for.re- 
ference. In this view, we allow. the 
civil miscellaneous appeal and set aside 
the decision of the lower Court with a 
direction to restore the suit to file and 
dispose of the same on merits ín accord- 
ance with law. ‘There will be no order 
as to costs. ^ . > 
R.S. 





. Appeal allowed : 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT —N. S. Ramaswami; J. 


‘Amirjan Saheb 


T A ppellant* 
v. n ' 


Syed Khader alias Jani Badsha .. 
i Respondent. 


(A) Promissory note—Suit on — Note 
amount part of consideration for | sale, - 
reserved by executant—Collateral agree- 
ment ofi same date—Maker to apply the 
amount to meet expenses of contemplated 
litigation relating to title if started 
within 5 -years—Balance remaining pay- 
able to plaintiff—Litigation brought 
within 5 years and pending—Effect of 
agreement — Sutt on promissory note 
premature. : a 

(B) Limitation Act (XX X VI of 1963) 
Article 113, and Article 80 of the Limi- 
tation ‘Act (IX of 1908) — Effect of 


omission of latter Article. 


The defendant had executed a promis- 
sory note on 6th April, 1966 in favour 
of the plaintiff. The note amount re- 
presented a portion of the consideration 
payable to the plaintiff in respect of. pur-. 


* S.A.No. 52 of [975. 15: February, 1978, 
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chase of his land by. the - defendant. 
Gontemplating the possibility of litigation 
as: to the title to the property by the 
‘Wakf Board, the parties had entered into 
a- collateral agreement on 6th April, 1966 
itself : 'agreeing to the retention of the 
note amotint by the defendant on terms 
inter alia that the amount is to ‘be used 
to: meet the costs of the. litigation if it 
starts within 5 years from then ;. that the 
plaintiff will be entitled to. the ‘balance, 
if ‘any, that the plaintiff will be entitled 
to :the entire amount'if no litigation 
starts; within "the period and. that the 
defendant will keep alive the promissory 
note during the period. On 13th Sep- 


tember, .1968 a loan endorsement was. 


admittedly made by the defendant on the 
promissory note. A suit was brotght 
by the Wakf Board.on 8th February, 
1971 against the defendant. - A short 
time before the. expiry of.limitation from 
the date of the acknowledgment, the 
plaintiff. filed-. the present 'suib on the 
promissory note. The defendant con- 
tended that the suit was premature. . 


Held: Since the collateral agreement 
executed on the same date as the pro- 
missory note contemplated the promis- 
sary note amount being spent for the 


litigation and that litigation had been 


started within five years as mentioned in 
thé agreement; before ever the same came 
to. "an end, there was no ‘knowing whe- 
thér any: balance. would be left and hence 
ori. the ‘date of the present suit no amount 
liad’ become payable and the. promissory 


note would not De time-barred. 


[Para. 8.] 


Article 113 of the present Limitation 
Act is the. provision corresponding to 
Article 80 of the Limitation Act of 1908 
and would certainly cover.a suit of the 
présent type. -The limitation is 3 years 


- from the date when the right to ste 


Case referred .to:— 


accrues. In the present case when ‘the 
suit was filed a right to sue had not ac- 
crued. The suit is therefore premature. 


. [Para. 9.T 


Suhbamma v. Venkanna, (1950) 1 M. 
L.J. 161: 1950 M.W.N. ur E 
Rx914950 Mad. 749. ~~; 


‘JOURNAL "BRPORTS 


TT: 


"Appeal against the decree of the Court 
of the Subordinate Judge,- Vellore in 
Appeal Suit No. 5 of 1973 preferred 
against the decree of-the Court of the 


District Munsif of Ranipet in Original 


Suit ‘No. 17 of 1971. 


. Jagadeesa Iyer, for Appellant. zt. 


V. Venkataraman, for Respondent?” a 
The Court delivered the following. 


JUDGMENT. —The plaintiff is the appel- 
lant. The suit out of which this second 
appeal arises is one oh a promissory note 
admittedly executed by the defendant in 
favour of the plaintiff, Exhibit A-1, dated 
6th April, 1966 is the promissory note 
for a sum of Rs. 1,250 so. exécuted 

Admittedly ' this ‘amount -represerits part 
of.the consideration retained by the defen-. 
dant .in respect.of.a land purchased by 
him from. the plaintiff. . On the. same- 
date, namely 6th April, 1966, when the: 
promissory note was executed there- was: 
an agreement between the parties ds-per ' 
Exhibit B-1. That shows that the par- 
ties contemplated that there would- be 
litigation regarding the title to thé pro- 
perty as the Wakf Board was likely to 
claim the.samié' to be its property and 
therefore out of the total consideration 
of Rs. 4,500 a sumi of Rs. 1,250 -was 
left with the defendant, namely the pur- 
chaser -himself, so that the. said. amount 
could be spent for litigation expenses. 

The agreement ‘provides that if, any liti- 
gation’ starts "within five years ‘of the 
transaction,“ dated 6th April, 1966, the 
expenses towards the same have to be met 
from out of the said súm of Rs. 1,250 
and the plaintiff would be- entitled only to 
the balance if any after meeting the liti- 
gation expenses. There is also provision 
in the agreement that if no litigation. is 
commenced disputing the title to the pro- 
perty within five. yéars, the plaintiff 
would be entitled to the entire promissory 
note amount and that if any litigation 
starts’ after. the -period of -five years, it 
was the look-out of the defendant him- 
self: to meet the litigation expenses. 

There is the further provision that the 
defendant should keep the .promissory 
note alive by making payment before. the 
expiry of three years.-- - . s 


Y 


2. Exhibit A:3,:dated 13th: September; : 
1968 is an endorsement admittedly made ' 
by the defendant on the promissory note 
paying a sum of Rs: 50 towards the 
same. This is in. accordance with the; 
terms of the agreement, Exhibit B-1. 


3. The plaintiff filed the suit on the 


AMIRJAN SAHEB 7. SYED KHADER (Ramaswami, 7.) 


promissory note claiming the entire ' 


amount as per the promissory note less 
the sum of Rs. 50 paid under Exhibit 
A-3. The defendant contended that the 
Wakf Board has filed a süit claiming 
title to the property which was sold by 
thé plaintiff to the defendant and that 


therefore the promissory note must þe- 


held to have been discharged. He also 


‘contended that, in any event, the suit is | 
T i y E Do learned counsel, is that that deci-. 


premature. ee 


4.' These contentions were. not sete 
by the trial Court- because it was of 
the view that there was no suit filed by 
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wrong in its view that: the suit 1s pré- 
mature. The view taken by-the lower 
appellate Court is that because of Exhibit: 
B-1 agreement between the parties, thé: . 
time for payment of the amount under 
the promissory note has been postponed: 
and therefore even though as an ordinary 
promissory note.it would get time-barred 
within a few days after the date on 
which the present suit was filed, it would 
not be so time-barred inasmuch ‘as time 
for payment had been postponed by a 
collateral agreement, namely Exhibit B- Lig 
The decision of this Court reported in 
Subbamma v. Venkanna‘.has been relied `. 
niger by the lower appellate ‘Court. 


The ‘contention -of Mr. Jagadisa " 


sion was rendered because of Article 80 
of the Limitation Act. of 1908 and that - 


` the: said decision would not be applicable 


the Wakf Board in réspect of the pro~.: 


perty-sold by the pn 5: the defen- - 
dant. ~ A |o 7.7: 1963: and there is no corresponding pro- . 
the.. 


5. On appeal by the’. defendant, 
‘lower appellate Court has found that the. 
Wakf. Board has in fact filed a suit claim- 
ing title to the property sold by the plain- 


tiff- to the. defendant and that therefore x penod of imiton would bern te Hin: 


. when ` the 


the- suit is premature. 


4 
- 


now because, according to the learned. 
counsel, Article 80 in the earlier Act has - 
been omitted: im the Limitation Act of 


vision now. This contention is incor- 
rect. Article 80 of the former Act said 


. that in respect of a suit-.on a bill of 


‘6. Exhibit B-3, ‘dated 8th Februaij, i 


1971: is ‘a’ copy. “of the plaint in O.S.. 
No. 256 of 1971 on the file of the trial 
Court. “That is a suit instituted by the 
Wakf Board against the present.defen- 
dant. The. lower: appellate Court has 


poirited ` out that the subject-matter of: 


this suit included the property sold by 
the plaintiff. to the defendant... This. 
finding is not challenged before me by 
the- plaintiff who has filed the second. 
appeal. "Therefore, the question "is 
whether the suit is premature as held by 
the lower appellate Court. y 


7:- Mr. G. -Jagadisa Iyer, learned 
counsel for the plaintiff-appellant con- 


. exchange, promissory note or bond, ‘Not - 


expressly provided. for the three year 


bill, note or bond becomes: 
payable. - If this article is applicable 
then. undoubtedly the .present suit must 
be held to be. premature, ‘for the conten- . 
tion that the promissory note was getting: 


: time-barred: and..thereforé the plaintiff- 


` 


was forced to file a suit would not be' 
available. .As‘already seen, Exhibit B-1 
is a collateral agreernent executed on the 
same date'as the: promissory note andj. 


. that contemplates the promissory -noté 


amount being spent for the litigation. 


. The litigation having been started within 


tended thatethe promissory note, though 
" surely on. the date when the present.sttit |" 


contains the endorsement Exhibit A-3, 


which is an acknowledgment made- by the ` 


defendant, was getting time barred when 
the suit was filed and under such. circum- 
‘stances the lower appellate Court is 


five. years as mentioned in the agreement, 
before ever the same comes-to an end,}: 


' there is no knowing whether there would 


be any balancé left out of the sum-of 
Rs.: 1,250 after meeting the litigation} 
expenses... - Under these circumstances; | 


was filed, no amount had become payable, 





1. (1950) 1 M.L. J. 161 


: 1950 M.W.N. 118 : : 
A.I.R. 1950 Mad. 749. ue . 


-— 


* 
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That means the promissory note would 
not be time-barred and the plaintiff need 
not bave rushed to Court saying other- 
wise the suit would be time-barred. 


9. It is true that Article 80 of the 
former Act has been omitted in the Act 
of 1963. 
there is no corresponding provision and 
that in spité of Exhibit B-1, the: suit 
would be barred by limitation within 
three years of the date of Exhibit A-3 
(acknowledgment) and on that score it 
must be held that the suit is not prema- 
ture. In the objects and reasons to the 
Limitation .Act of 1963 dealing with 
notes on clauses it is pointed out that 
some of the Articles which may be con- 
veniently omitted in favour of the resi- 
duary entry have been omitted and one 
such Article so omitted in favour of the 
residuary entry, namely Article 113 of 
the new Act would certainly cover a suit 
Of.the. present type. No doubt .that 
Article is the one corresponding to Arti- 
cle 120 of the former Act. Even though 
this Article does not specifically refer to 
suits on promissory note, bill of ex- 
change or.bond, itcan certainly be in- 
voked in a case as the present one. The 
Article 1s general, in that for any suit for 
which no period of limitation is provided 
elsewhere the period of limitation is three 
ears from the date when the right to 
sue accrues. In the present case un- 
doubtedly when the suit was filed, a right 
to sue had not accrued. .It is not the 
case of the plaintiff that when he filed 
the present suit the litigation started by: 
the Wakf Board had come to an end and 


after meeting the litigation expenses 
there was any balance left in the ‘hands 


of: the def endant. 


10. "Under the above circumstances; the 


view taken by the lower appellate Court: 


that the suit is premature is therefore 
correct. The second appeal fails and is 
accordingly dismissed. No costs. 


My thanks are due to Mr. V. 
Venkataraman for having acted as amicus 


curiae in this case. The appellant to pay 
the court-fee. 
R.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) ' 
PRESENT :—S. Mohan, J. 
S. Lakshminarayanan 
Petttioner* 
The Secretary to the Government of 
Tamil- Nadu, Department of Com- 
mercial Taxes and Religious Endow- 
ments, Magras 
Respondent. 

Constitution ofi India (1950), Article 
311—Compulsory retirement of Govern- 
ment Officer, whether casts’ stigma 


- Adverse remarks whether Should be 


communicated to officer. 


Stigma must stem from the order itself 

and not be drawn out by a speculative 
process by reading into the order any 

innuendo from other circumstances or 

or suspicions. Merely 

because a person is a government servant 

it does not mean that the ordinary rela-- 

tionship of master and servant is extin- . 
guished.. The employee entered into ser- 

vice on the specific condition that either: 

on his attaining the age of 50- years or. 

25 years of qualifying service, it will 

be open to the employer to consider the 

case of the employee for compulsory- 
retirement. Where therefore, on mate- 

rials, the employer decides to compulsorily- 

retire, the.petitioner cannot be heard. to: 

say that the adverse remarks should be- 

communicated and he should be given an 

opportunity to reform himself. In other 

words, the employer is no longer inte- 

rested in keeping the petitioner in ser- 

vice. This ‘freedom certainly. the em-- 
ployer in the case, namely, the Govern- 

ment has. 


[Paras. 5 and 6.] 


.Cases referred to:— ` 


State of Uttar Pradesh’ v. Sri Shyam 
Lal Sharma, (1971) 1 S. C. W. R. 
307 ; State of Uttar Pradeshev. Ram 
(1977 1 S.C.R. 462:- 
(1976) 4 S.C.C. 52: A.I.R. 1976 S. 
C. 2547; Tara Singh v. State of Rajas-. 





* W.P,No. 6426 of 1975. -17th February, | 1928. 
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tha. (1975) 4 S:C.C. 86: (1975) 3° 
S.C.R. 1002: A.I.R. 1975 S.C.°1487; ` 
Sreshta v. Commissioner of Income-tax, 

(1973) 2 M.L.J. 485; State of Uttar 

Pradesh v. Sughar Singh, (1974) LS. 

. C.C. 218: (1975) 1 S.C.J. 12: (1974) 

2 S.C.R. 335: A.I.R. 1974 S.C. 423; 

State of Bihar v. Shiv Bhikshuk Mishra; 
(1971) 2S.C.Js 68: (1971) 2 S.C.R. 

191: A.I.R. 1971 S.C. 1011; State of 

Madras v. Venkataraman, (1971) 84 L. 

W. 735. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir-: 
cumstances .stated therein, and in the 
affidavit . filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records in G.O. Ms. 
No. 1113—Commercial Taxes and Reli- 
gious Endowments Department, dated 
19th September, 1975 on the file of the. 
respondent and quash the same.. 


V. Narayanaswamt, for Petitioner. 


V. P. Raman, Advocate-General assist- 

ed by N. R. Chandran, £or Government 
Pleader, for Respondent. 

The Court made the following . 

Orpver.—In this writ-petition the peti- 
tioner prays for certiorari to quash the’ 


order of compulsory retirement made in - 


the impugned G.O. Ms. No. 1113 
(Commercial. Taxes -and Religious En- 
dowments Department), dated 19th Sep- 
tember, 1975. ` The Order is very plain 
in its terms. It says:  ... . 


“Under Fundamental Rules 56 (d) 
Thiru Lakshminarayanan, Joint Com- 
mercial Tax Officer, Red Hills Divi- 
sion, Madras-l, in the Tamil, Nadu 
Commercial Taxes Service, shall retire 
from service from- the date of this 
order. He shall be paid three months 
pay and allowances admissible to him 
on the date of retirement". 


Questioning this order, several arguments 
were raised when the matter was taken 
up by a Dwision Bench consisting of 
Ramaprasada Rao, J. and. Ratnavel 
Pandian, J., who having held on those 
questions of-law against the petitioner, 
directed the consideration of the writ 
petition in the following manner: 


:“The next head-of attack is that the 
order of compulsory retirement casts 
a stigma-on the Officer and is, there- 
fore, violative of Article 311 of the 
‘Constitution. Though in the -first 
-instance, it appeared as if the review 
committee was obliged to review cases. 
of officers against whom corruption 
charges were levelled; by the time the 
review committee met on 5th Septem- 
ber, 1975, the rule has been amended 
so as to include, besides officers sus- 
pected of corruption officers whose 
work was not upto the normal stan- 
dard. Thus, it is not as if the order 
terminating the petitioner’s services. 
necessarily and’ solely carried with it 
an implication that he was corrupt. 
Further, there is abundant authority: 
' for the proposition that the stigma must 
stem from the order itself and not be 
drawn out by a speculative process by 
reading into the order any innuendo. 
.from other circumstances or possibili- 
ties or suspicions. (Vide the decisions 


in ‘State of Uttar Pradesh v. Sn 
-Shyam Lal Sharma; State of 
Uttar Pradesh v. Ram Chandra? and 


Tara Singh v. State of Rajasthan’, and’ 
Sreshta v. Commissioner of Income- 
iax*). On a‘conjoint reading of G.O. 

Ms. No. 161, dated 19th ` March, 

1972. -G.O. Ms. No. 3321, dated! 
17th.December, 1973 and G.O. Ms. 
-No. 2580, dated 5th September, 1975, 
it does not appear to us that the review 

committees were formed with the sole: 
purpose and intention of weeding out- 
officers against whom complaints of 
corruption have been made in  pub- 
lice. Inefficient officers could. also be 
weeded out. If the records disclose 
a fair examination ‘of the material to- 
.form in the minds eye the opinion that 
in public interest such officer should be. 
retired, then there can be no complaint.. 
The invocation-of the surrounding cir-. . 
cumstances should not be done as a 
.matter.of course. There should be 





L (1971) 2 SCW.R. 307, ^ °° > 
.2. (1976) 4 S.C.C. 52 : (1977) .1 S.C.R. 4627: 
A.LR. 1976 S.C. 2547. 

3. (1975) 4 S.C.C. 86 : (1975) 3 S.C.R. 1002: . 
A.LR. 1975 S,C. 1487. : 

4, (1973) 2 M.L.J. 485. 
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-compelling reasons for doing so., Jt 
: has been repeatedly pointed out by the 
-Supreme ` Court. that Courts cannot 
-delve into the records.and pierce the 

.veil of tlie order for discovering a 

- stigma. What is open -to the Court 

;is, that it could find out a stigma 
#f it is apparent on the record or other- 
. wise clear, ahd springs from, the order. 

(Fide. the. decision in State of Uttar 
„Pradesh v. Sughar Singh, State of 
_ Uttar Pradesh v. Ram Chandra? and 
State of Bihar v. Shiv Bhikshuk 
Mishra). Unless the Court is satis- 
fied that such a stigma stems out 
‘from the order, an interference with 

an order of compulsory retirement 1s 
not . envisaged while exercising the 
extraordinary ` jurisdiction P under 
‘the Article. 

We began saying that at the d enuesi 
:Of: counsel and in order to save the 
time of the Division Bench we were 
-calléd:upon to express our opinion on 

; the questions argued before us. In 
the light of our views expressed above, 
these writ petitions are relegated back 
to`the-learned single Judge exercising 
writ jurisdiction for him to consider 
each `- of the writ petitions on its 
merits and dispose of the same-in the 
light of our judgment as above." ~ 

2. ` This is how it comes up before me. 

The learned counsel for the petitioner 

"urges the following points : (1) Inasmuch 

as the order. of admonition by the Board 
of Revenue which was passed on 2rd 

September, 1975 and the impugned order 

of compulsory: retirement had come to be 
served on.the petitioner on the same day 
namely,:20th September, 1975, it mist 

be held that it casts a stigma; and (2) 

There are not enough : ‘materials to hold 

that the petitioner is liable to be compul- 
sorily retired. Thé learned Government 

-Pleader . submits, drawing my ‘attention 

to the Division Bench decision in this 

-very ..case, ‘that.it is not open to the 

"Court to delve into the records and dis- 


1. (1974) 1 S.C.C. 218: (1975) 1 S.C.J. 12: 


(1974) 2 S.C.R. 335 : ALR., 1974 SC. 423. 


2. UO 1 S.CR. 462 : A.LR. 1976 S.C. 


“2547, : 
3. (1971) 2 s. GJ. 68 : 


en) 2 S.GR. 191: 
ALR, 1971 S.C. 101k... . . : 
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1975 it' cannot be said. there is 


usd 


Cover a case of stigma.. The impugned 
order is plain in its terms passed in exer- 
cise of the. powers. under F oe 

Rule 56 (d) .- | . 
3.> Merely ee the order of arn: 
tion and the impugned order came to’ be 
served on the petitioner accidentally . on 
the sdme date namély 20th September, ` 
any . 
stigma. State of Madras v. Venkata 
ramant, relied on‘by the petitioner as, of. 
no assistance to him. 


4.. The files which. are produced Before i 
the`Court will themselves” clearly show 
that there were enough materials to çon- 
clude that-there was`every justification 
for recommending compulsory retirement 
of the petitioner. It may also be noted’ 
that the authority who passed the order 
of admonition. is totally different fram 
the Review Committee which. recom- 

mended the compulsory retirement ‘of 
the petitioner to thé Government: Then 
again the petitioner preferred his repre- 
sentations to the High Level Standing 
Committee.. That Conimittee consider» ` 
ed the grievances of. the petitioner inde- 
pendently and held that there Was ùo l 
E for intérference.: ` 


I have: already: extracted the order ` 
s ‘the subject-matter of the writ 
petition. . It does not cast any ‘stignia 
whatever on the petitioner. The peti- 
tioner has ‘completed 25 years of qualify- . 
ing service and his case was taken up-in. - 
accordance with the policy of the -Re- 
view Committee. "The Review Commit-: 
tee consisting of.high ranking officers: 
of the "Government: recommended. íhe 
case of the petitioner for compulsory 
retirement on enough materials . which 
cannot be disclosed having. regard: to their 
confidential nature." I am satisfied ` on 
a perusal of.the. files that there “were 
enough materials before the Review Com- 
mittee which niet on 5th September, 1975 
to recommend compülsory ‘retirement’ of 
the petitioner. This recomméndafion was 
considered’ by the Government who : by- 


the impugned-order did retise the péti- 


tioner. "Thereafter he preferred certain 
representations to the High Level Stand- 
ing Committee. It may also be. noted 


1. (1971) 84 LW. 7 735. 
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that a gist. of the representation was 
given forming a review before the 
Committee and the Review Committee 
found no ground to interfere. " Under 
these , circumstances, it is not for this 
Court to delve into. the records and find 
out whether on the materials given the 
order of compulsory retirement is justi- 
fed. In fact the judgment of the Divi- 
sion Bench extracted above clearly re- 
quires me to consider only the following 
two points: (1) whether a stigma stems 
from out of the order; and (2) whether 
the records disclose materials to » form 
an opinion that in public interest the 
officer should be retired: As seen above, 
I have examined the matter in the light 
of these two points and found that the 
order has not cast a stigma and there 
are enough materials to warrant the 
compulsory retirement. Merely because 


the order of admonition passed by the’ 


Board of Revenue on 2nd September, 
1975 and the impugned order dated 19th 
September, 1975 came to be served on 
the petitioner on 20th September, 1975, it 


cannot and does not mean that any stigma 


is cast on thé petitionér. It may be 
noted that the authority who passed the 
order of admonition is the Board of 
Revenue while the compulsory ` retire- 
ment was recommended by the Review 
Committee consisting of Secretaries to 
the Government and the Secretary of the 
Board of Revenue who had nothing to do 
with the order of admonition.. It may 
be stated that the case of the  peti- 
tioner was not considered in isolation 
whereas the case of all persons who fell 
within the ambit of G.O. Ms. No. 546 
dated Ist March, 1972 and G.O. Ms. 
No.. 761 dated 19th March, 1973 were 
taken up for consideration in that those 
who had completed either 50 years of age 
or 25 years of qualifying service and 
whose basic pay was less than Rs. 1,100 
were considered. State of Madras v. Ven- 
kalaraman*, was a case in which it was 
held that whether an order of compulsory 
retirement is by' way of punishmeht or 
not, cannot be decided merely by reference 
to the order itself, but the circumstances 
in which it was made should be taken into 


- 





le (1971) 84 L.W. 735, 
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account, which besides contributing to 
the decision may, be decisive’ by them- 
selves. With great respect I should say 
that this is no longer good law as has 
been laid down by the Supreme Court in 
a series of recent decisions all of which 
have been referred to in the judgment 
of the Division. Bench. The stigma 
must stem from the order itself and not 
be drawn out by a speculative process 
by reading into the order any innuendo 
from other circumstances or possibilities 
or suspicions. ` 


6. I do not find any substance in the 
argument of the learned counsel for the 
petitioner that the adverse remarks 
should be communicated since open-file- 
system is maintained. .This is not a 
case of disciplinary action and it. must 
be remembered that in a case of compul- 
sory retirement, the employer no longer 
wants the employee.  Merely .because a 
person is a Government servant, it does 
not mean that the ordinary relationship 
of master and servant is in any way 
extinguished. The employee - entered 
the service on the specific condition that 
either on his attaining the age of 50 
years or 25 years of qualifying service, 
it will be open to the employer to consi- 
der the case of the employee for com- 
pulsory : retirement. Where therefore 
on materials, which materials are found 
in the file, the employer decides to com- 
pulsorily retire, the petitioner cannot be 
heard to say that the adverse remarks 
should be communicated and.he should 
be given-an opportunity to reform him- 
self. In other words, the employer is 


' no longer interested in keeping the peti- 


tioner in service. This freedom cer- 
tainly the employer—in this case namely, 
the Government—has. 


7. In the result, I conclude that there 
are absolutely no merits in the writ peti- 
tion and it is hereby dismissed. There. 
will be no order as to costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction. ) 
Present :—S. M ohan, Js. 
K. Venugopalan Petitioner* 


v. i : 


The Secretary to Government, Com- 


mercial Taxes and Religious Endow- 
ments Department, Madras-9 


Respondent .; 


Fundamental Rules, rule 56 (d)—Gov- 
ernment Order No. 1113—Petitioner 


joining. Commercial Taxes Department. 


in. :1944—Promoted as Assistant Com- 
mercial Tax Officer m 1953 and as 
Deputy Commercial Tax Officer in 1950 
—Promoted as Joint Commercial Tax 
Officer in 1975—Compulsory retirement 
of officer. under ‘Fundamental Rulas — 
Whether could be upheld. 


The Government servants hold service 
during the pleasure of the President or 
the Governor and the umbrella of pro- 
tection is afforded by Article 311. 
Nevertheless, under Fundamental Rule 56 
(d) when an order of compulsory 
retirement is passed, it cannot and 
should not be equated to a penal action. 
On the contrary, the employer, namely, 
the Government, has to take a second 
look at the officer, whether he shall be 
continued in employment even after 
attaining .the age of 50 years having 
put in 25 years of qualifying service. 
There. are very many considerations 
which may weigh with the Government 
while . passing an order of compulsory 
retirement. Not that he may not be 
inefficient, but there may, be others more 
efficient than the particular officer who 
is sought to be compulsorily retired. 
Again it. may be for the improvement 
of the administration. : 

oe ` [Paras. 16 and 19.] 
Held: Thé totality of the circumstances, 
examined in the light of the relevant files 
shows that the Government had arrived 
ab the subjective opinion on relevant 
materials that in public interest, the peti- 
e à 


*W.P, Ne. 6210 of 1975. 
2rd March, 1978 


iol 


tioner should be compulsorily retired. 
The burden of showing that it has been 
so done been fully discharged by the 
production of all the relevant materials 
to satisfy the Court.' A mere, perusal 
of the records will show that the order 
of compulsory retirement 1s fully justi- 
fied. The actual order of retirement 
being plain in terms, no stigma arises 
from the impugned order. RS 


[Para. 19.] 
Cases referred to:— l 


Partap Singh v.. State of Punjab, 
(1964) 4 S.C.R. 733: A.I.R. 1964 
S.C. 72: A. K. Kraipak v. Union of 
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Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of 
certiorari calling for the records relating 
to G.O. Ms. No. 1113, Commercial 
Taxes and Religious Endowments, dated 
19th September, 1975 on the file of the 
respondent herein and quash the same. 


K. K. Venugopal, for S. Balathanda- 
panicand T. K. Kajeswaran, for Peü- 
tioner.. l l 


D. Raju, for Government Pleader on 
20th February, 1978. 


The Advocate-General, assisted by N. 
R. Chandra, for Government Pleader, 
Respondent.on other days. : 


The Court made the following - 


OrvER.—The petitioner joined the Com- 
mercial laxes Department of the Tamil 
Nadu Government in the year 1944 and 
was promoted to the post of Assistant 
Commercial.Tax Officer in 1953. He 
became Depüty Commercial Tax Officer 
in 1960 and after becoming a Joint Com., 
mercial. Tax Officer, was promoted as a 
Commiercial Tax Officer in May, 1975. 


While he was officiating as a. Commer- . 


cial Tax Officer, by the impugned order 
dated 19th September, 1975 made in 
G.O. Ms.. No. 1113 
Taxes. and Religious . Endowments 
Department), the petitioner. was compul- 
sorily retired under rule 56 (d) of the 
Fundamental Rules. That order reads: 


-“Under . Fundamental Rule 56 (d). 
Thiru K. Venugopalan, Commercial 
"Tax Officer, Central Intelligence Wing, 
; Madras in the Tamil Nadu Commer- 


cial Taxes Service, shall retire from, 


: service from the. date of this order. 


He shalb be paid three months: pay. and’. 


"allowance admissible to him on. the 
date of retirement. 


Gy. Order of the Governor. y 
UC. IVs Raghavan, 


Secretary ‘to’ Government”. 
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Consequent to this order, the Board of 
Revenue (Commercial Taxes). passed 
orders directing the petitioner to hand 
over charge immediately, which charge 
he handed over. Questioning the cor- 
rectness and the validity of this order, 
the present writ penton has come to be. 
preferred, 


2. Originally the matter was heard 
along with similar cases by a Bench 
consisting of Ramaprasada Rao, J., and 


 Ratnavel Pandian, J. Several conten- 


tions of law were urged by the petitioner 
and ultimately the writ petitions. were. 
relegated back to a single Judge to consi- 
der each of the writ petitions on its` 
merits and dispose of the same in the’ 
light of their “judgment. As per the 
judgment, the points that require to be 
considered are: (1) the totality of the- 
circumstances relating to passing of the 
challenged order and whether there is 
any clinching hypothesis . which would 
shake the conscience of the Court to 
find a-case of non-exercise of the mind- 
in the formation: of the subjective 
opinion; (2) whether -the Government 
have fully and reasonably considered the ` 
relevant material and were ‘subjectively ` 
satisfied that in public interest, the Gov- 
ernment servant should retire and whe- 
ther such burden. has been’ discharged; 
(3) whether the records disclose enough: 
material tó warrant a compulsory retire- - 
ment of the petitioner; and (4) whether 
a stigma stems from, thé impugned order, | 


. Mr. K. K. Venugopal, learned ° 
tet for the. petitioner urges the fol- 
lowing grounds: The first is that the’ 
recommending committée for compul-" 
sory retirement consisted of three offi- 


cers, one of whom was Mr. S. Viswana-? 
than: who was 'inimicálly- disposed ` 
towards the petitioner since he  wa$- 


labouring under a misappreherision that + 
the petitioner was instrumental in håv- ` 
ing an article published in a newspaper 
containing disparaging remarks against 
him. . Therefore, where one of the 
members of the Committee ‘was biased 
against. the -petitioner,. it should be held” 
that the ultimate order passed on. its. 
recommendation is also vitiated. -The 
recommendation is not to. be’. treated 
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lightly in this case since clauses 7 and 8 
of G.O. Ms. No. 761, Public (Ser- 
vices A) Department, dated 19th March, 
1973 would indicate that in all cases the 
recommendation is accepted as a routine. 
Therefore, the bias of one of the recom- 
mending authority will greatly prejudice 
the petitioner even though the actual 
order of compulsory retirement is that 
of the Government. As to how bias 
would vittate has been clearly -brought 
out in Partap Singh v. State of Punjab! 
and again in 4. K. Kraipak v. Union 
of Indie. 


4. The second contention of the learn- 
ed counsel for the petitioner is that the 
order of compulsory retirement itself 
must state that it is in. public interest. 
Where the order does not ex facie recite, 
mere reference to Fundamental Rule 56 
^(d) cannot be held to mean that it is 
in public interest. Therefore the Gov- 
ernment is duty bound to discharge the 
burden if the order of compulsory retire- 
ment was made in public interest. As 


to how such burden could be discharged - 


has been the subject-matter of two deci- 
sions in Union of India v. J. N. Sinha? 
and J. N. Sinha v. Union of India. 

In order to. discharge that burden, no 
doubt, it will be open to the respondent 
to produce the relevant files before the 
Court and request the Court to peruse 
the same to see whether relevant mate- 
tials exist. It is.not the case of the 
petitioner that the Court should scruti- 
nise those files to find out the sufficiency 
of the material, but only for the purpose 
of ascertaining the existence of the mate- 
ria. Nevertheless, if reliance is placed 
on the files without disclosing the same 
to the petitioner, it would constitute 
violation of the principles of natural 
justice. 
could be expected of the.respondent is 


that if the order of compulsory retire-. 


ment does’-not recite public interest, the 
facts could be called out from the records 


and- the material could be supplied in 


4, (1964) 4 S.C.R. das A.LR. 1964 S.C. 72 
at -83. 

2. (1970) 1 S.C. . 981: (1970) 1 S.C.R. 457: 
A.LR. 1970 S.C. 150. 

, 9. (1971) 1 S.C... 655: 


ALR. 1971 S.C. 40. 
"4, (1971) S.L.R. 470. 
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The normal procedure that. 


seit 


the counter-affidavit. Otherwise, where, 
as in the instant case, without disclosing 
those materials in the counter-affidavit, 
reliance is placed entirely on records to 
justify the order of compulsory retire- 
ment, it is but obligatory on the part 
of the respondent to make available the 
records to the petitioner. In support 
of this contention, reliance is placed on 
the decision in M. Narayanan v. State 
of Kerala’, If therefore a. finding is 
given by the Court on the basis of 
certain materials produced before it, 
without the petitioner having a say or 
without the petitioner being able to assist 
the Court, it will be only one side of 
the picture and that will be illegal. In 
support of this submission, learned coun- 
sel relies on the decisions in Swadeshi 
Cotton Mills v. S. I. Tribunal?, Ham- 
dard Dawakhana v. Union of India? and 
Shankar Rao v. Government of Indiat. 


5. The only way in which the material 
could be withheld from the petitioner 
would be to claim privilege under sec- 
tion 123 of the Indian Evidence Act. 

Such a claim for privilege should, be. 
normally by filing an affidavit from the’ 
concerned Minister or by an affidavit of 
the concerned Secretary as indicated in 
State of Punjab v. S. S. Singh’. So 
long as that privilege has not been 
claimed, the petitioner has every right to 
pertise thé records and contend that what 
is stated in the records is either false or 
irrelevant etc. However incorrect the: 
recitals may be, the Court will have to 
go by those entries and decide the case 
against the petitioner on that basis which 
cannot be held to be legal. The learned 
counsel cites Dattaram v. State of Maha- 
rashtra® in support of this submission. 


6. The last submission of the learned 
counsel for the petitioner is that inas- 


1. (1963) 2 S.C.J. 582: (1963) M.L.J. (Crl.) 
581: A.LR. 1963 S.C. 1116 at 1119. 

2. (1962) 1 S.C.R. 422: (1968) 1 8.0 J, 398: 
A.I.R. 1961:S.C. 1381. 

3, (1965) 2 S.C.R. 192: A.LR. 1965 S.C. 1167. 

4, (1971) 1 M.L.J. 302 at 325. 

5. (1961) M.L.J. (Crl.) 731: (1961) 2 S.C. J. 691: 
(1961) 2 M.L.J. (S.C.) 203: (1961) 2 An.W.R. 
(S.C. 203: (1961) 2 S.C,R. 371: ALR, 1961 
S.C. 493. 

6. (1973) 2S.L.R, 449. 
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much as the petitioner had been promoted 
as Commercial Tax Officer only in May, 
1975 certainly within four’months there- 
. after, it cannot be held that the peti- 
tioner should be* compulsorily retired. 
If that were so, the petitioner would not 
have been promoted. 


7. The learned — Advocate-General 
would counter the arguments of Mr. K. 
K. Venugopal as under: It is not cor- 


rect to treat. a mere order of compulsory: 


retirement as a punishment. . The peti- 
tioner has the status.of a civil servant. 
That status continues to remain under 
the normal circumstances so long as by 
way of disciplinary action his services 
are not terminated. Then again, he 
was taken into service on the specific 
understanding that om his attaining the 
age of 50 or on his putting in a qualify- 
ing service of 25 years, the Government 
could have a second look and premature- 
ly retire him if public interest demands 
such course. 
hand, the order of compulsory retire- 
ment refers to - Fundamental. Rule 56 


(d), public interest is to be presumed.. 


But, where it does not recite, neverthe- 
less by means of affidavit evidence, the 
Court could be satisfied. No doubt, in 
this: case, the- 


state the reasons: Nevertheless all the 


records including the service register, of - 


the petitioner are produced. to show the 
existence of materials from which it could 
easily be held that the.order of compul- 
sory retirement of the petitioner's case 
was to be passed only in‘ public interest. 
What is the nature of the order of com- 
pulsory retirement and how the Govern- 
ment could discharge its burden of prov- 


ing that in public interest the order of - 


compulsory retirement has been passed, 
have: been clearly set out in M. R. 
Singh v. Chief Commissioner, Manipur! 
and Tara Singh v. State:of Rajasthan’ 
and the ‘respondent fully relies upon 
these two decisions. 


8. In this®case, the petitioner does not 
and has not in fact attributed any mala 


l. (1976) 4 S.C.C. 709: (1977) 1 S.G.R. 1022 : 
A.LR; 1976 8.0.2581. ` 

2. (1975) 4 S.C.C. 86: (1975) 3 S.C.R. 1002 ;. 
ALR. 1975 S,C, 1487, 


Once, as in the case. on. 


counter-affidavit does not. 
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fides to the Government. Even the 
allegations of mala fides made against 
Mr. S. Viswanathan have been stoutly 
denied by him in a separate counter- 
affidavit, notwithstanding the fact that 
he was not impleaded as a party. As- 
suming, without admitting that he was 
biased against the petitioner, his bias can- , 
not be attributed to the Government. 
After all, the committee was merely re- 
commending the case of the petitioner 
for compulsory retirement. The Govern- 
ment, on an independent examination 
of the materials, came to the conclusion 
that the petitioner should be compulsorily 
retired and thereby concurred with the 
recommendation. “Clauses 7 and 8 of 
G.O. Ms. No. 761, dated 19th March, 
1973 merely set out the norms to be 
followed in cases of compulsory retire- 
ment. This is also the decision of the’ 
Division Bench in this very case. There- 
fore, it is not correct to contend that the 
orders of compulsory retirement are 
passed in a routine manner without any 
applicition of mind by the Governinent. 
The decision in Partap Singh v. State 
of Punjab’ will be of no “assistance to 
the petitioner. That ' 'was a case in 
which mala fides were proved as a : fact, ` 
but it isnot so here. Then again, the. 
judgment reported in 4. K. Kraipak v. 
Union of Indic*, the person biased was 
himsélf a merhber of the committee arid 
he was interested in séeing that he should 
be selected and further he should bé 
ranked No. 1. In other words, he was 
the judge in his’ own cause and there 
was a conflict between duty and interest 
whereas in this case, nó such situation 
arises. ‘It may be noted that in that’ 
ruling, the’ Supreme ‘Cotirt distingüished 
thé judgment in W.P. No. 237 of 1966 
wherein it had been held that the bias of 
the' recommending | authority would not 
vitiate the” ultimate proceedings. In a? 
case arising out of Land Acquisition Act, 
this Court held that the mala fides ofa 
person who was instrumental in having 
the acquisition proceedings initiated’ 
would be of no consequence, because 
both under section 4 and section 6 p 
1l 
2. (1970) 1 S.C. 381: 
ALR, 1970 S.C. 150, 


(1964) 4 S.C.R. 733: A.LR. 1964 5.0, 72. 
(1970) 1 S,C.R. 457: 
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the Act, it is the satisfaction of the Gov- 
ernment that-is material and such mala 
fide intentions cannot be attributed to 


the Government—vide Mara’ Naicker v. 
S pecial Tahsildar, Pollachi*. 


- As’ dreta. by the Division Bench 
Co also ‘as laid down in State of Uttar 
Pradesh v. Chafdra: Mohan? all that. 
this Court can.find out on a’perusal of 
the relevant file is the existence of rele- 
vant material. In other. words, the 
Court, 'cannot assess on those materials 


nor does the Court give'a finding on. 


those materials, ‘but’ merely’ notes the 


existence-of such material on "which the. 


subjective. opinion was -arrived at to 


compulsorily retire the petitioner in pubs, 


lic interest. Only in cases' where .the' 
Court is obliged to assess, the petitioner’s’ 
assistance imay .be required: . In this 
case, no arguments are addressed on the 
basis of the materials. . The-files were 
produced which disclose the materials. 
That is all the limited purpose of* pro- 
duction of;.the files.’ In fact, the 
purpose for which the documents were 
produced has; been clearly set out in 
Sreshta v. Commissioner of Income-tax*- 


and the respondent is entitled to rely up- - 


on'the'same. ` Merely. because privilege’ 


is not claimed, it does not follow that the. 
petitioner ‘can look. into the documents: 
As submitted above, the’ Court merely: 


sees whether there are enough materials: 
to warrant compulsory ‘retirement of- 
the petitioner in public interest. ^ 
is it that.the petitioner could-do especial-: 
ly when: the order of compulsory retire- . 
ment is ‘not by way.of penal: action? 
He cannot assume the right to remain 
in ‘service. As pointed: -out' by the 
Supreme ‘Court when either of the.con-. 
ditions contemplated under. Fundamen- . 
tal Rule 56 (d), namely the petitioner - 
attaining the age of 50 or his completing . 
25 years of qualifying ‘service, is’ satis- 
fied, the employer, namely the Govern- 


ment, can always consider his case for. 
Therefore, it 


‘ TF 


continued employment. 





L (1970) 83 L.W. 266. 
(1977) 4 S.C.C. 345: (1977) 3 All. L.R. 673: 
AIR. 1977 S.C. 2411. de 
‘3, (1973)2 M.L.J. 485. " |: > 


THE MADRA8 LAW JOURNAL REPORTS 


What. 


| 


[1978. 


is not correct to,state thàt he has a right 
to remain in service until the age of 
superannuation. Only if he has a right: 
to so remain, it will be open to him to- 
show :that the persons ‘with’ less merito- : 
rious record are retained. Whatever: UM 
may be, in the instant case, a mere per- 
usal of the record would disclose that, 
there exists very relevant material from 
which subjéctively it could be held that 
the petitioner could be compulsorily re- 
tired in’ public interest. There is no 
need. to claim’ any privilege. But that 
does’ not mean the petitioner could gain. 
a right to see the records and plead to, 
the contrary, than what is contained in 
the. records. 


10. The. mere fact that the seltener i 
was .promoted in May, 1975 does, not 
mean that ‘he cannot. be, com- 
pulsorily retired. Totally different consi- 
derations apply in the case of promotion, 
as against’ the compulsory retirement. ' 
In fact, this Court in W.P. No. 7244. 
of 1975 Tejected a similar contention. 
Lastly, it is submitted that. the’ order : 
ex facie does not cast any stigma ` and 
stich a stigma ,cannot be spelt out _ by, 
delving into the records. 


T LET 


^p 


11. First, I will take üp the question 
of mala fides.. Mala fides means _ bad - 
faith. In Short v. Poole Corporation. | 
it has been, held at page 85 as “cor- i 
ruptly”, bribery, mala fide.. This, is in: 
contra distinction to ‘bona ‘fide as held: 
at page 87 “in contrast to what is 
authorised by the Legislature”. — In. 
Smith wv. East’ Elloe Rural District ' 
Council? in dealing. with this aspect, it” 
has been stated at pages 770 and 771 as | 
follows: . ; 
“Mala fides i is. a rm often used in ` 
relation .to the exercise of, statutory `- 
powers. It has never been precisely 
defined as its effects have ` happily ` 
remained mainly in the region of 
hypothetical cases. It covers fraud 
or corruption.: As the ‘respondents 





1. (1926) 1 Ch.D. 66. 


2. (1956) A.C. 736: (1956) 2 WLR. 698; 


. (1956) 1 AIL ER. 855, m 


' have moved before the bad faith has 
been particularised, one must assume 
the worst", : 


“In Demetriades v. Glasgow Corpora- 
tion’ the plaintiff complained of acts 
done on his land after requisition. 
He alleged, inter alia, that trees had 
been unlawfully cut. If there ` had 
been mala fides the cutting would, as 
I follow it, have been unlawful, but 
the House would not consider the 
possibility ‘of bad faith in the absence 
of añ” express’ averment: This is 
stated by Lord Normand at the end 
of his ópinion. My noble and learn- 
ed friend, Lord Morton of Henryton 
‘said’ this: ‘The position would be 
different if there were any allegation 
of fact that the competent authority, 
through his agents, the respondents, 
had acted in bad faith and with some 
ulterior motive in carrying out this 
work on the trees. The truth or 
falsity of such allegation could be 
investigated by a Court of law”. 


This is a case in which Mr. S. Viswana- 
than, one of the members of the Review 
Committee, which is-the Committee for 
recommending compulsory retirements, 
is stated to have been actuated by mala 
fidas since an article appeared in a news- 
paper containing disparaging remarks 
about him thereby indicating that in the 
case of transfer of the petitioner, bribe 
was demanded. Therefore he was nurtur- 
ing a grievance against the petitioner. 
The- counter-affidavit of Mr. S. Vis- 
wanathan, on this aspect isto the follow- 
ing effect: po *M 


“The petitioner refers to an alleged 
article that had appeared in a Tamil 
Journal “Sigappu Nada" and  conse- 
quently it is alleged: that I have been 
nurturing ill-will against the peti- 
tioner. It is respectfully submitted, 
that I am neither a subscriber of the 
said. journal “Sigappu Nada" nor have 
I perused that issue or come across 
that-alléged article. I have not read 
the article referred to by the ^ peti- 





J. (1951) 1 T.L.R. 396, 


Ij VENUGOPALAN ‘v. SEORETARY TO GOVERNMENT (Mohan, J.) 


207 


tioner. This being the truthful posi- 
tion the surmises of the petitioner that 
on reading that alleged article I have 
nurtured ill-will against, him and 
therefore I have recommended to Gov- 
ernment for his compulsory retirement 
is only:a figment ‘of his imagination, 
meticulously repeated by some other 
petitioners as well. The other allega- 
tions in the affidavit are baseless and 
deserve to be rejected”. 


So, there is a stout denial of mala 
fides. Nevertheless, it is contended by 
Mr. K. K. Venugopal that the bias of 
one of the recommending authority 
would vitiate the ultimate decision of 
the Government, since, according to him, 
under clauses (vit) and (vi) of G.O. 
Ms. No. 761, dated 19th March, 1973 the 
recommendations are accepted by Gov- 
érnment without much application of the 
mind. This makes me necessary to 
refer to clauses (vit) and (viti) of the 
G.O. P 


'"(5id). Once it is decided to retain 
an officer beyond the age of 50 years, 
he should be allowed to continue upto 
the normal age of retirement, viz., 
95 years without any fresh review 
unless this is justified for any. excep- 
tional reasons, such as-.his subse- 
quent work or conduct or the.state' 
of his: physical health which may 
- necessitate his earlier retirement. 


(viii). If, ‘on the result of the re- 
view, the name of a Government Ser- 
vant is recommended for compulsory 
retirement, he should be given three 
months’: notice in writing, or three 
months’ pay and allowances in lieu of 
such notice before retiring him". 


A reading of that would show that there 
is nothing to suggest that the recom- 
mendation is accepted in a routine 
fashion. As a matter of fact, the Divi- 
sion Bench in dealing with this aspect 
of the matter held: | l 


“On a fair reading of the Govern- 
ment orders, it.is clear that the review 
committee is merely a recommenda- 
tory authority and certain guidelines 
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have been set before it to review the 
cases of Government servants for re- 
tirement: Clause (9) in Annexure II 
makes it clear that the orders compul- 
sorily ‘retiring a Govérnment servant 
will be issued by the administrative 
department of the Government. Such 
being the case, the contention of the 
learned counsel for the petitioners that 
there is an abdication-of power by, the 
Government and that the Government 
were only mechanically accepting it 
does not appeal to us. Though 
= clause (vit) does not contemplate any 
independent scrutiny by the Govern- 
ment ` of the recommendations 
made by ‘the review committee. 
Clause (ix) refers to it. A casual 
examination of certain files placed be- 
fore us taken at random made it clear 
"that the Government did not pass the 
challenged orders as a matter of 
course. The complaint is that the 
orders are cyclostyled. This by it- 
self does not raise the presumption 
that the Government were led by the 
review committee and they did not 
independently exercise their mind". 


Therefore, ` Annexure II containing 
clauses (vii) and .(viti) of the G.O. 
merely has laid down the norms relating 
to compulsory retirement. Jn this 
situation, the relevant authority, in. my 
view is, that which was distinguished in 
A. K. Kraipak v. Union of India}, 
namely Sumer Chand Jain v. Union of 
India?. Dealing with that in para- 
‘graph 22 at page 157 it was laid down: 


"Tt was next urged by the learned 
Attorney-General that the mere fact 
that one of the members of the Board 
was biased against some of the peti- 
tioners cannot vitiate the entire pro- 
ceedings. In this connection he 
invited our attention to the  deci- 
‘sion of this Court in Sumer Chand 
Jain v. Union of India?.' Therein 
the Court repelled the contention that 
the proceedings of a Departmental 





l (1970) 18. C.J. 381: AI R. 1970 S.C. 150 
2 us »P, No. 237 of 1966 dated 4th May, 1967 
($.G.), - 
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Committee were - vitiated as one cf 
the members of the Committee 
was favourably disposed towards one 
of the selected candidates. The ques- 
tion before the Court was whether the 
plea of mala fides "was established. 
The Court came to the conclusion that 
on the material on record it was un- 
able to uphold that plea. In that case 
there was no question of any conflict 
between duty and interest’ nor any 
member of the departmental promotion 
committee ‘was a judge in his own 
case. The only thing complained of 
was that one of the members of the 
promotion committee was favourably 
disposed ‘towards one of the com- 
petitors. "As mentioned earlier in 
this case we are essentially concerned 
with the question whether the decision 
taken by the board can be considered 
having been taken fairly and justly”. 


‘A. K. Kraipak v. Union of Indio, is 


a case in which there was a conflict be- 
tween interest and duty in that Naqui- 
shbund was not only a member of the 
committee, but he was anxious -to have 
him selected and further he was anxious 
that he should be ranked No. 1, so that 
he could be selected to All India Forest 
Service. In such a case, the principle 
that no person should be a judge in his 
own cause was applied and ultimately 
the entire selection was set aside, not- 
withstanding the fact that the commit- 
tee of which the said Naquishbund was 
a member was merely a body which 
could prepare the panel for selection. 
In dealing with a similar contention, this’ 
is what I held in. W.P. No. 596 of 
1976: 


"T will now turn to 4. K. Kraipak 
v. Union of Indiat. In that case, 
some of the gazetted officers serving 
in the Forest Department of the State 
of Jammu and Kashmir were ággriev- 
ed by the selections made from among 
the officers serving the foregt depart- 
ment. A selection board was set up 
for selecting officers to the’ Indian 
Forest Service. One of the members 
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of the selection: board was Naquish- 
bund, the Acting Chief Conservator 
of Forests of Jammu and Kashmir. 


Naquishbund's name was placed at 
the top of the list of thé selected 
officers. 


12. Naquishbund had been promoted 
as Chief Conservator of Forests in 1964, 
but he had not been confirmed. G. R. 
Basu, Conservator of Forests in the 
Kashmir Forest Service, who was admit- 
tedly senior to Naquishbund had appeal- 
ed to the State Government against his 
supersession and that appeal was pending 
with the State Government at the time 
of the impugned selections. M. I. 
Baig and A. N. Kaul, Conservatots of 
. Forests also claim that they were seniors 
to Naquishbund. Kaul had also appeal- 
led to the State Government against his 
stpersession. 


13. Naquishbund was.also one of the 
candidates seeking to be selected to the 
All India Forest Service. He did not 
sit in the selection board at the time when 
his name was considered for selection. 
But, admittedly he sat in the Board and 
participated in its deliberations when the 
names of Basu, Baig and Kaul, his rivals 
were considered for selection. It is 
further admitted that he did participate 
in the deliberations of the board while 
preparing ‘the list of selected candidates 
in order of preference. It was held 
under those circumstances in  para- 
graphs 15 and 16 as follows: 


“Tt is unfortunate that Naquishbund 
was appointed as one of the members 
of the selection board. It is true 
that ordinarily the Chief Conservator 
of Forests in a State should be consi- 
dered as the most appropriate person 
to be in the selection board. He must 
be éxpected to’ know his officers 
thoroughly, their weaknesses as well as 


their strength. „His opinion as re- _ 


gards their suitability for selection to 
the All India Service,is entitled to 
great wight. But then under the 
circumstances it, was improper to have 
included Naquishbund as a member of 
the selection board. He was one of 
the persons to be considered: for selec- 
tion. It is against all canons of jus- 
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tice'to make a man judge in his own 
cause. It is true that he did. not 
participate in the deliberations of the 
committee when his name was consi- 
dered. ' But then the very fact that he 
was a member of the selection board 
must have had its own impact on the 
decision of the selection board. ' Fur- 
ther admittedly he participated in the 
of the selection board 
when the claims of his rivals particular- 
ly that of Basu was considered. He 
was also party to the preparation of the 
list of sélection candidates in order of 
preference. At every stage of his 
participation in the deliberations of the 
selection board there was a conflict 
between his interest and duty 
(Italics applied). | Under those 
circumstances' it is difficult to believe 
that he could have been impartial. 
The real question is not whether he 
was biased. It is difficult to prove 
the state of mind of a person.. There- 
fore what we have to see is whether 
there is reasonable ground for believing 
that he was likely to have been biased. 
We agree with the learned Attorney- 
General that a mere suspicion of bias 
is not sufficient. There must be a 
reasonable likelihood of bias. In 
deciding.the question of bias we have 
to take into consideration human 
probabilities and ordinary course of 
human conduct. It was in the inte- 
rest of Naquishbund to keep out his 
rivals in ordet to secure his position 
from further challenge. ^ Natürally 
he was also interested in safeguarding 
his position while preparing the list 
of selected candidates. | 


The members of the selection board 
other than Naquishbund each one of 
them separately, have filed affidavits 
in this Court swearing that Naquish- 
bund in no manner influenced their 
decision in making the selection. In 
a group deliberation each member of 
the group is bound to influence the 
others, more so, if the members con- 
cerned is a person with special know- 
ledge. His bias is likely to operate 
ina subtle manner. It is no wonder 
that the other members of the selec- 
tion board are unaware of the extent 
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' to which his opinion” influenced ier 
conclusions. We are unable to accept 
-the contention that in adjudging the 
-' suitability of the candidates the mem- 
- bers of the board did not have any 
mutual discussion. It is not as if the 
"records spoke of themselves. We are 
- unable to believe that the mem- 
bers of selection. board function- 
ed like computers. ` At this stage it 
may also be noted, that at the time 
the selections were madé, the members 
of the selection board other than 
Naquishbund were not likely to have 
known that Basu had appealed against 
his supersession and that his appeal 
was pending before the State Govern- 
ment. Therefore, there was no occa- 
sion for them to distrust the opinion 
expressed by Naquishbund. Hence 
the board in making the selections 
must necessarily have given weight to 
the opinion expressed by  Naquish- 

- bund”. 


14. In the case on hand, there is no 
conflict between interest and duty and 
not a word of mala fide is attributed to 
the Central Government. 


15. This ruling applies on all fours to 
the cases on hand. Be it noted that not a 
word of mala fides is alleged against the 
Government. In a case arising under 
Land Acquisition ‘Act, Ismail, J., held 
in Mara Naicker v. S pecial Tahsildar 
Pollachi*, that the bad faith of the per- 
son who was instrumental in acquiring 
the land of the petitioner will not vitiate 
the satisfaction of the Government. 
It was held: 
“Tt is cently the Government: which 
ultimately: applies its mind and decides 
upon acquiring the property, and so 
. long as there is no allegation of mala 
fides made against the Government the 
fact -that somebody else: had been 
responsible for initiating- the proceed- 
ing or. inducing the Government to 
take the acquisition proceedings will 
not really affect -the - validity of ES 
acquisition proceedings". t 
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For these reasons, I have no hesitation 
to reject the plea of mala fides. ; 


16. Before I go to the second conten- 
tion, it is necessary for me to note what 
is the right of a civil servant in matters 
of this kind. That has come to be laid 
im State of U.P..v. Chandra 
Mohan”. Therein a.similar order as in 
the case on hand, namely an ordeg of 
compulsory retirement simpliciter was 
passed. It was held: 


“The caine position that emerges | 
from rule 16 (3) read with the pro- 
. cedural instructions is that the Central 
"Government, after consultation with, 
the State Government, may premature- 
ly retire a civil servant with three 
months' previous notice prior to his 
‘attaining 50 years or 55 years as the 
case may be. The only exception is 
of those cases which had to be exa- 
mined for the first time after amend- 
ment of the rüle substituting 50 years 
for 55 where even officers, who had 
crossed the age of 50 years, even 
before reaching 55, could be for the 
first time reviewed. Once a review 
has taken place and no decision to re- 
tire on that review has been ordered by 
the Central Government, the Officer 
gets: a lease in the case of 50 years 
upto the next barrier at 55 and, if he 
is again cleared- at that point, he is 
free and untrammelled upto 58 which 
is his usual span of the service career. 
This is the normal rule subject alas 
- to ‘exceptional -circumstances such as 
disclosure- of ‘fresh objectionable 
grounds with regard to integrity . or 
some other reasonably weighty rea- 
son. Under Article 310, Government 
Servants, high or low, -hold. service 
during the pleasure of the President 
or'the Governor, as the case may be, 
subject to two well-known limitations 
namely, that they shall not be dis- 
missed -or removed by an authority 
subordiriate to that by which they were 
appointed and secondly, that they shall - 
not be dismissed or removed or re- 
- duced in rank except after an enquiry 
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- into the charges clearly levelled against 
them and affording a redsonable oppor- 
tunity of being heard in respect of the 
charges. We need not refer to the 
proviso to Article 311 (2) which deals 
with certain exceptional cases. 


Thus the pleasure doctrine under 


Article 310 is conditioned by consti- 


` tutional restrictions under Article 311. 
Under Article 309, the appropriate 
Legislature may regulate the recruit: 
ment and conditions of . service and 
until so done the President or his dele- 
gate and the Governor or his delegate 
may make rules regulating the recruit- 
ment and conditions of service. The 
Act -passed by the appropriate Legis- 
lature and the rulés made under Arti- 
cle 309 will however, be subject to the 
provisions of the Constitution. which 
include Article 311 .and py the 
fundamental rights. 


The pleasure doctrine under Article 
310 is in a way unoffendingly resus- 
citated with appropriate vigour 
towards the tail-end of the career of a 
Government servant under rule 16 
(3) in the public interest. Compul- 
sory retirement under the service rules 
is not by way of punishment, as under- 
stood in service jurisprudence, how- 
ever unsavoury it may be otherwise. 
During the entire tenure of Govern- 
ment servants from the date of tem- 
porary or probationary appointment 
till .termination or retirement as the 
case may be, there is an undoubted 
security for them against dismissal, 
removal or reduction in rank except in 
the manner laid down tunder Article 
311 (2), read- with relevant laws or 
rules made under Article 309”. 


In order to pass the test of con- 
stitutionality, rule 16 (3) must needs 
- be safeguarded by reasonable proce- 
dural guidelines in. order that there 
may be no scope for arbitrariness or 
discrimirmmtion. That is how rule 16 
(3) -being silent, instructions speak 
and do vitiative service in a vactotis 
field. The material procedure under 
ihe instructions, as if inter-woven in 
rule 16 (3) can on no account be held 
invalid or impermissible, 


‘demption. 


1487, 
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Compulsory retirement under’ rule 
16° (3) is a salutary’ safeguard in 
the armoury of the’ Government for 


' maintenance of the services in trim 


and fitness. Rule 16 (3). is a constant 


‘reminder to the slacker; the sluggish 


and the inefficient, not to. - speak of 
those who may be dishonest or un- 
scrupulous "by reputation "beyond re~. 
At a reasonable point of 
service a stage is reached when the 
Government reserves its ‘undoubted 
right to have a second look at the 


- officers whether their retention in em- 


ployment would be useful in the pub- 
lic interest. That is the role of rule 
16 (3). ‘Rule 16 (3) with the in- 
structions, is a warning poster - for 
every Government servant to conduct 


‘himself properly, diligently and effi- 


ciently throughout his service career. 

The Government has. advanced the 
time of the first review by: amendment 
of rule 16 (3). As stated earlier, 
there are now two stages in a service 
career, namely, at the age of 50 or 
55, for the Government to-take a deci- 
sion to refurbish, invigorate and sti- 
mulate the service and ‘with that sole 


object a decision has to be fairly taken 


well:in time under: rule 16:-(3) in ac- 


‘cordance with the published proce- 


dure". 


I may ‘also refer to the decision in Tara 
Singh v. State of Rajasthan*.- 
eraph 24 it was stated thus: 


In para- 


“The ane to be in public einployment 


is a right to hold it according to rules. 

The right to hold is defeasible accord- 
ing to rules. The rules speak'of com- 
pulsory retirement. There is guidance 
in the rules as to when stich compulsory 
retirement is made. When persons 
complete 25 years of service and the 
efficiency of such persons is impaired 


_and yet it is desirable not to bring any 
charge of inefficiency or incompetency, 


the Government passes orders of such 
compulsory retirement. “The Govern- 
ment servant in such a case does not 
lose the benefits which a Government 
servant has already earned. These 


1. (1975) 4 S.C.C. 86: ALR. 1975 S.C 


212 


orders of compulsory retirement are 
made in public interest. This is the 
safety value of making such orders so 
that no arbitrariness or bad faith 
creeps in" l 


From the E, it follows that the Gov- 
ernment servants hold service during the 
pleasure of the President or the Governor 
and the umbrella of protection is afforded 
by Article 311. Nevertheless, under 
Fundamental Rule 56 (d) when an order 
of compulsory retirement is passed, it 
cannot and should not be equated to a 
penal action. On the contrary, the 
. employer, namely the Government has 
a second, look at the Officer whether 
be should be continued in employ- 
ment even after attaining the age of 
50 years or having put, in 25 years 
of qualifying ‘service. This back- 
ground must be kept in view,f since 
throughout Mr. Venugopal was tending 
to argue as if the order of compulsory re- 
tirement was one by way of punishment. 
The order which I have extracted above 
does not cast a stigma on the petitioner. 
No doubt, the reasons for compulsory re- 
tirement could have been set out in the 
counter-affidavit . But an argument was 
sought to be made that inasmuch as the 
reasons culled out from the records have 
been incorporated in the counter-affidavit, 
the order though simple in its terms, the 
compulsory’ retirement should be held to 
be by way of punishment. This is the 
reason why the grounds on which the 
ultimate order had come to be passed are 
not stated in the counter-affidavit, accord- 
ing to the learned Advocate-General. I 
see some force in this contention.” What- 
ever it is, certainly though the reasons 
are not stated in the counter-affidavit, 
yet the Court can, more. so when the 
Division Bench has directed to` that 
effect, look into the files to see whether 
there are relevant materials to warrant 
compulsory retirement of ‘the’ petitioner 
in public interest. In M. R.. Singh 
v. Chief Commissioner, Manipur! in 
paragraph 15 it. is stated: 

“The affidavit evidence is that the 

order of compulsory. retirement was 
-~ made in public interest. The absence 

1. (1976) 4S.C.G, 709: A,LR. 1976 S.C- 
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Of recital in the order of compulsory 
retirement that it is made in public 
interest is not fatal as long as power 
to make compulsory retirement in pub- 
lic interest is there'and the power in 
fact is shown in the facts and circum- 
stances of the case to have been exer- 
cised in public interest." 


In this case paragraphs 3, 6 and 15 of 
the: counter-affidavit, it is stated as 
follows: K i , 


“3, .As for the averments in. para- 
graphs 2 to 4 of the affidavit it is sub- 
mitted that the fact that he had been 
promoted temporarily to the post of 
Commercial Tax -Officer does not 
mean that no action can be initiated 
under Fundamental Rule 56 (d) when 
the Government-is of the opinion that 
the time has come for the petitioner 
to be relieved of the post in public in- 
terest.” ` 


"DI. Deus aEN The petitioner had no- 
where in the affidavit alleged any mala 
fides against the Government. The 
opinion that is to be formed under the 
Rules is that of the Government and 
it is open to them on a consideration 
of the materials placed before and in 
the public interest, to retire a Gov- 
ernment servant in  invoking their 
powers under Fundamental Rule 56 
(d). That being so, no motive or 
mala fide intentions having been attri- 
buted .by. the | petitioner against. the 
Government the impugned order is 
valid and. is. not vitiated by any mala 
fides whatsoever.” 


“15. As for the contention that three 
months’ salary must be paid before the 
Government servant is compulsorily 
retired, it is submitted that what is 
contemplated ‘under rule 56 (d) is 
that, on ‘being relieved in public inte- 
rest the Government servant would be 
entitled to’ 3 months’ salary is not a 
condition precedent befome issue of 
orders. ' This non-payment will not 
invalidate the impugned order, since 
when action 1s initiated in public inte- 
‘rest and that too without permitting 
the concerned officer to bé in service 
for 3 months the ordér has to be 


il) 


instantaneous and the concept of com- 
puting and tendering payment by Gov- 
ernment cannot be imported into rule 
56 ( d) of the , Fundamental Rules 


Therefore, there is the affidavit evidence 
that the order is made in public interest. 


J 


17. As to the duty of the Government 
to produce the files when allegations of 
mala fides are made against the-Govern- 
ment it had come to be laid down in 
State of Uttar Pradesh v. Chandra 
Mohan*, In paragraph 36, it is stated: 


“The learned Solicitor-General next 
submitted that the High Court was 
not right in going behind the order 
,of compulsory retirement and delving 
into the files of the Government to see 
‘for itself whether the order could be 
sustained. We find that the records 
Of service of the resporident and other 
papers were produced by the learned 
Advocate-General before the High 
Court without any objection and with- 
out claiming any privilege with regard 
to those documents. That being the 
factual position, we are not inclined 
to consider whether the cnurse adopted 
by the High Court in this case is open 
to objection. It will, however, be 
proper to observe that when an ordef 
of compulsory retirement is challenged 
as arbitrary or sala fide by making 
clear and specific allegations, it will 
then be certainly necessary for the 
Government to produce all the neces- 
sary materials to rebut such pleas to 
satisfy the Court by voluntarily pro- 
ducing such documents as will be a 
complete answer to the plea. It 
will be for the Government also to 
decide whether at that stage privilege 
should be claimed with regard to any 
particular document. Ordinarily, the 
service record of a Government ser- 
vant in a proceeding of this nature 
cannot be said to be privileged docu- 
ment which should be shut out from 
inspection. 
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In this case, I-have already noted that 
no allegations of mala fides have been 
Never- 
are produced to 
satisfy the Court that there does exist 
relevant materials to warrant the com- 
pulsory retirement of the petitioner in 
public interest. Mr. K. K. Venu- 
gopal relies on the decision in Union of 


India v. J. N. Sinhat, and the passage 


in paragraph 8, namely,— 


"Now coming to the express words of 
Fundamental Rule 56 (f), it says that 
the appropriate authority has the 


absolute right to retire a Government , 


servant if it is of the opinion that it is 
in the public interest to do so. 
right conferred on the appropriate 
‘authority is an absolute one. ‘That 
‘power can be exercised subject to the 
conditions mentioned in the rule, one 


of which is that the concerned autho- 


rity must be of the opinion that it is 
in public interest to do so. If that 
authority bona fide forms that opinion, 
the correctness of that opinion can- 
not be challenged before Courts. It 


The - 


is open to an aggrieved party to con- . 


tend that the requisite opinion has not 
been formed or the decision is based 
on collateral grounds or that it is an 
arbitrary decision". 


Therefore, according to him, if the 
materials are produced without disclos- 
ing the same to the petitioner, it will 
constitute violation of principles of 
natural justice. In support of this con- 
tention, he relies on the decision in 
Narayanan Nambiar v. State of Kerala? 
and the passage occurring in paragraph 
14 to the following effect: 


“Even so, the fact remaitis that the 
learned Judge acted’ upon a document 
filed by the respondent without giving 
an opportunity to the appellant to file 
objections or to contest its reliability. 
We think the principles of natural 


l. (1971) 1 S.C.. 655: A.LR. 1971 S.C. 40. 

2. (1963) 2 S.C.]. 582: (1963) M.L.J. (Crl.) 
581: (1963) 2 S.C R. (Supp.) 724: ALR. 1963 
S.C. 1116. 
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justice-requiré that:no Court shall give 
a finding whether on fact or law and 
particularly on facts without giving 
an opportunity to all the contesting 
parties," i 


If the Court therefore were to rely upon 
these materials, the petitioner will have 
no opportunity to assist the Court, and 
state whether the decision has been 
arrived at arbitrarily or not. JI am 


afraid that the arguments of Mr. K. K.' 


Venugopal proceed upon a  misappre- 
hension as if the Court is rendering a 
finding whether compulsory retirement 
could be ordered or not. Certainly, I 
am not giving any finding. On the 
contrary, I only note the existence of 
relevant materials. Therefore, the peti- 
tioner has no right to peruse the record. 
It may bé stated here that Mr. K. K. 
Venugoal very fairly concedes that the 
Court’ cannot look into the sufficiency 
of the materials. Therefore, neither of 
these’ cases affords any assistance to the 
petitioners. 


18. The decision in Shankar Rao v. 
Government of Indiat is very much 
pressed. That was also a case of com- 
pulsory retirement. In the counter- 
affidavit, in justification of the retire- 
ment^of the petitioner, the reason given 
was that there were:grave doubts on the 
` petitioner's integrity and even the judg- 
ment of this Court had not absolved the 
officer of his guilt completely. On that 
the learned Judges held as follows: 


“Tt is clear from the above discussion 
that the reasons given by the first res- 
pondent in its counter-affidavit have 
.no existence in the eye of the law. 
This means that the order was based 
on no reason whatever.It would also 
"meam that the: Central Government 
'did not apply their mind to the case. 
This means that the order of the Cen- 
-tral Government was really arbitrary 
and, according to the principles al- 
'ready explained, the order must be set 
aside." 


Then. again in J 36, it has been 
held: 


(1971) 1 M.L.J 302. 


{ha MADRAS LAW JOURNAL KEPOR‘S 


V. 


(1978 — 


“We have also looked into it, but it will 
be seen that we are not basing our con- 
clusion to any extent on what we saw 
in the file. However, was may add 
that the file also confirms our’ interpre- 
tation of paragraph 3 of the further 
counter-affidavit and shows that the 
action of the Government of India was 
based only on their grave doubts on 
the petitioner's integrity as a result of 
"his conduct in valuing the trees....” 


In paragraph 38, it has been, held: 


: “The words ‘reasonable cause to 
‘believe’ have a definite meaning in. 
law. There must exist some facts or 
¿reasons as a result of which. they 
could have- cause to believe that the 


officer was’ lacking in integrity. 
- Mere suspicion would not do. Apply- 
-ing these standards, the impugned 


order would not satisfy this criterion". 
The basis of the decision being ‘grave 
doubts’ however strong those doubts were 
they could not take the place of proof 
and hence it ‘was held that there were 
no reasons ‘for compulsory retirement. 


: But the position here is totally different. 


The learned- Advocate-General, without 
claiming any privilege, had. produced all 
the files including the-personal file of the 
petitioner, each one-of which I have 
carefully perused. Without any hesita- 
tion, I can state there are enough reie- 
vant materials to warrant the compul- 
sory retirement of the petitioner ‘in 
public interest. What is contended by 
Mr. Venugopal is that the petitioner has 
an unblemished record and merely on 
materials which either do not exist nor 
shown to him, if a contrary opinion is 
formed that would be illegal. He -relies 
upon the decision in J. N. Sinha v. 
Union of indiat, which case was taken 
up. for consideration pursuant to the 
review allowed by the Supreme Court on 
18th of November, 1970. It was held 
at page 482 as follows : 


E 
“As the petitioner. has challenged the 
impugned order as being arbitrary and 
the matter has to be scrutinised by 
the Court, 1 is Heiner upon the 


ni 


n 1971 S.L.R. 470. 
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concerned authority to indicate the 
reason or ground on which the retire- 
ment of the petitioner was considered 
to be in the public interest. As 
pointed out above, the counter-affida- 
vit filed on behalf of respondent No. 1 
does not mention any such reason or 
ground. Thus, the position is that 
the averments and the documents 


mentioned in the writ petition show_ 
that the petitioner had an unblemished . 


service record, and that the counter- 
affidavit filed in opposition to the writ 
petition does not contain any sugges- 
tion as to why. the retirement of the 
petitioner was considered to be in the 
public interest. In the circumstances, 
it has to be held that the opinion 
formed and the decision taken by the 
-concerned authority was wholly arbi- 
trary. It follows that the impugned 


order (Annexure ‘K’) is liable to be. 


quashed on that ground’. 


In the instant case, I have already held 
that there are enough materials. As 
a matter of fact, a mere perusal of the 
file will be enough to overrule this con- 
tention of the petitioner. Then again, 
the decision in Dattaram v. State of 
Maharashtra‘, is relied upon to urge the 
contention that the State cannot claim 
privilege. under. section 123 of the Evi- 
dence Act. In the instant case, no such 
privilege is claimed. That is why the 
learned Advocate-General very correctly 
states that the records are produced only 
to satisfy the Court that there does exist 
enough materials and not for the pur- 
pose of any assessment. 

19. Mr. Venugopal urges that inas- 
. much as the petitioner was promoted only 
in May, 1975 as Commercial Tax Offi- 
cer, certainly within the short period 
of four months, the order of compul- 
sory retirement could not have ensued. 
Therefore, this again will show that the 
decision to compulsorily .retire is arbi- 
trary. First of all, the petitioner was 
promoted purely temporarily. Even 
otherwise, considerations for promotion 


and for compulsory retirement vary very 


much. In W.P. No. 7244 of 1975, I 
negatived a similar contention. In that 
case I have held as follows: 


1, (1973) 2 S.L.R. 449. 
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“In dealing with Fundamental Rule 56 
(7) an Officer can be retired in public 
interest. It was held in Union of 
India v. J. N. Sinha’, as follows: 


‘Because of his compulsory retirement 

he does not lose any of the rights 
acquired by him before retirement. 
Compulsory retirement involves no 
civil consequences’. 


Not only that. There are very many 
considerations - which may weigh with 
the Government while passing an order 
of compulsory retirement. , Not that he 
may not be inefficient, but there may be 
others more efficient that the particular 
officer who is sought to be compulsorily 
retired. Again, it may be for the im- 
provement of the administration. That 
is why the Supreme Court said at page 
43 of the above decision: 


“Various considerations may weigh 
with the appropriate authority while 
exercising the power conferred under 
the rule. In some cases, the Govern- 
ment may ‘feel that a’ particular post 
may be more usefully held in public 
‘interest by an.officer more competent 
than.the one who is holding. It may 
be that the Officer who is holding the 
post is not inefficient but the appro- 
priate authority may prefer to have' 
a more efficient officer. It may fur- 
ther be that in certain key posts pub- 
lic interest may: require that a person 
of undoubted ability and integrity 
should be there. There is no denying 
the fact that in all organisations and 
more so in Government organisations, 
there is a good deal of dead wood. It 
is in public interest to chop off the 
same. Fundamental Rule 56 (f) 
holds the balance between the rights of. 
the individual Government servant and 
the interests of the public. While a 
minimum service is guaranteed to the 
Government servant, the Government 
is given power to energise its machi- 
nery and make it more efficient by 
compulsorily retiring those who in its 
opinion should not be there in public 
interest. 
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Viewed at from this angle, certainly 
it cannot be contended that while 
passing an order of confirmation 
in the I.P.S., the same criteria would 
be applied. The learned Advocate- 
General is correct when he submits 
that the mind of the Central Govern- 
ment does not work in the same way 
while compulsorily retiring an officer 
as when passing an order of confirma- 
tion.” 


Hence, this contention of Mr. Venu- 
gopal also fails. In the result, I con- 
clude (1). On the totality of the circuin- 
stances, when examined in the light of 
the relevant files, the Government had 
arrived at the subjective opinion on rele- 
vant materials that in public interest, 
the petitioner should be compulsorily 
retired. (2) The burden that it has 
|been so done has been fully discharged 
by the production of all the relevant 
materials. to satisfy the Court. (3) A 
mere perusal of the records will show 
that the order of compulsory retirement 
is fully justified. (4) The actual order 
of retirement being plain in terms, no 
stigma arises from the impugned order. 


20. For all these reasons, I dismiss the 
writ petition. However, in the peculiar 
circumstances of the case, I make no 
order as to costs. 


R.S. Petition dismissed. 
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IN THE HIGH COURT OF Jes 
CATURE AT MADRAS. 


( Special Original Jurisdiction. Y 
PRESENT :—S. Mohan, J. 


B. Khushalchand " 
Petitioner* 
v. ZU 

Joint Secretary to the Government 
of India, Ministry of Finance Depart- 


ment of Revenue and.. Insurance, 
New Delhi and another 


R espondents ; 


Customs Act (LIHI of 1962), section 
11-B—" Adjustable razors" — M eaning 
of... 

Mearly because the manufacturers. edi a 
particular type of razors as “adjustable 
safety razors’ -that does not mean that 
the Government department is bound to 
accept it, without regard to the purpose 
of the. notification relating to notified 
goods under section. 11-B of the Cus-, 
toms Act. oid Bl. 


Cases referred to: —: 


Dunlop : India Limited V. Union of 
India and others, (1976) 2 S. C. C. 
241: (1976) 2 S. C. R. 98: A.I.R. 
1977 S.C. 597; Clayton and another v. 
Peirse, (1904) 1 K.B. 424. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated ; therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of cer- 
&orari calling for the records relating 
to the order by the 1st Respondent here- 
in dated 23rd September, 1975 in Order 
No. 4496 of 1974 under the Customs 
Act, 1962 and quash the same. 


K. C. Rajappa, for Petitioner.. 


T. Chengalvaroyan, for Central Govern- 
ment Standing Counsel on behalf of 
Respondents. e 


The Court made the following 


OrpER.—The short facts leading to this 
writ petition are as follows: On 7th 
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` April, 1972, officers attached to the 
Madras Customs House searched a:room! 
in the premises No. 41, Kalathi' Pillai 
street, Madras-l, which was under the 
occupation of the petitioner, in execution 
of a search warrant No. 86 of 1972, 
dated 7th April, 1972. The search re- 
sulted in the recovery of two numbers of 
Hitachi 3 Band Car Radios and 144 
numbers of Gillette Razor sets. all 
valued at Rs. 2,040 C.I.F. As the 
petitioner was not in possession of any 
document or bill to prove the licit origin 
and legal - acquisition of the aforesaid 
goods, which were notified goods under 
section 11-B of the Customs Act (LII 
of 1962) (hereinafter referred to as the 
Act) and since he had failed to intimate 
the Customs authorities, his room as a 
place of storage of notified goods as 
required under the Act, all the above- 
said goods were seized under a, mahazar 
on a reasonable belief that they were 
smuggled into India. The petitioner, in 
his statement which was given immedi- 
ately after seizure, averred that he was 
a broker dealing in Indian and foreign 
goods, that the Gillette razor sets were 
bought by him at the rate of Rs. 15 per 
set from Burma Bazaar without cover 
of any bill, that the two car radios were 
bought by him from passengers arriving 
from abroad without any voucher about 
a week before the seizure, that he got 
one of those car radios repaired from 
M|s. .New Radio Home, Madras and 
received the same only on the previous 
day, that he bought the car radios pay- 
ing Rs. 500 on one radio and Rs. 450 
on the other and that he was not aware 
that it was an offence to deal in foreign 
goods without proper documents and 
without declaration and intimation to the 
` Customs authorities. 


2. Based on the above, a notice was 
issued to the petitioner on 12th Septem- 
ber, 1972 requiring him to show cause as 
to why the seized goods valued at Rs. 
2,040 C.I.J/. in all, should not be con- 
fiscated under section 111 (d) and (5) 
of the Act and why a penalty should 
not be imposed on him under section 112. 
A reply was furnished by the petitioner, 
in which he stated that the seized razors 
were not adjustable razors to be classified 
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as notified goods and that out of the two 
car radios seized, one belonged to his 
cousin and the other belonged to his 
friend Shri C. Krishnamurthy. At the 
personal hearing granted to him by the 
Assistant Collector of Customs on. 19th 
July, 1972, the above contentions were 
reiterated by the petitioner. The 
Assistant Collector disagreed with the 
interpretation sought to be placed on the 
notification making the goods adjustable 
razors, and ‘accordingly ordered confisca- 
tion of the goods by an order, dated 19th 
July, 1972, under: section - 111, clauses 
(d) and (?), of ihe Act. An appeal 
was preferred to the Appellate Collec- 
tor. He affirmed. the order of confis- 
cation. However, he did not accept the 
basis of the order under section 111 (d). 
Thereupon, a revision was preferred to 
the Government of India. That revi- 
sion was also rejected on 23rd Septem- 
ber, 1974. It is under these circum- 
stances, the present writ petition has been 
preferred for the issue of a writ of 
certiorari to quash these orders. 


3. Learned counsel for the petitioner 
raises the only contention before me that 
the razors that were seized from him do 
not belong to the adjustable type, that 
they are all ordinary safety razors and 
therefore, to: say that they would fall 
under the category of adjustable razors 
is perverse. It is also stated by him 


that these adjustable safety razors should 


be understood in the sense in which it is 
in the commercial world. 
In support of this contention he relies 
upon the decision in Dunlop India Limi- 
ted v. Union of India and others. 
Basing on this, it is contended that ad- 
justable safety razors are totally of a 
different type manufactured by the Gil- 
lette Manufacturing Company itself, 
which were produced before the authori- 
ties concerned and so, by no stretch of 
imagination, the razors that formed the 
subject-matter of seizure could be classi- 
fied to ‘fall under this category of adjust- 
able safety razors. ' 


4. Mr. T. Chengalvaroyan, learned 
counsel for the department, draws my 


eee 
I, (1976) 2 S.C.C, 241: (1976) 2 S.C.R. 98 : . 
A.LR. 1977 S.C. 597. 
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attention to section 11-B of the Act and 
states that the language employed under 
that section is, "import of goods of any 
class or description". The word “des- 
cription" should not be understood lite- 
rally or in,a pedantic sense and that 
whether a particular razor set, though it 
carries the brand name as “adjustable 
safety razor", would fall under the cate- 
gory or not is not the queStion. On 
the contrary, if the safety razor would 
include any safety razor, by reason of 
the descriptive name "adjustable", ordi- 
nary safety razors cannot be allowed to 
go out of the category of "adjustable 
safety razors’. In support of this sub- 
mission, reliance is placed upon Clay- 
ton and another v. Peinse?. He also 
draws my attention to the order of the 
Original authority, wherein the word 
‘description’ has come to be ascertained 
in a very detailed fashion, and accord- 
ing to him, that should commend itself 
- to the Court. In any event, on a purely 
factual verification a finding has been 
rendered as to whether the razor sets 
seized from the petitioner were, of the 
adjustable type or not, and the Court 
exercising the writ jurisdiction cannot 
take a different view aid strike down 
the order so long as it cannot be held that 
the view taken by the department is 
perverse. u 


5. Section 11-B of the Act reads as 
follows: i 


“Tf having regard to the magnitude of 
the illegal import of goods of any 
class or description, the Central Gov- 
ernment is satisfied that it is expedi- 
ent in the public interest to take -spe- 
cial measures for the purpose of check- 
ing the illegal import, circulation, or 
disposal of such goods or facilitating 
the detection of such goods, it may, by 

- notification in the Official Gazette, 

- specify goods of such class or descrip- 
tion.” l 


It is by the exercise of this power, the 
notification, dated 3rd January, 1969, as 
amended by notifications, dated 10th 
January, 1969 and 1st November, 1969, 
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had come to be issued in the following 
terms: 


“Whereas the. Central Government, 
having regard to the magnitude of the 
illegal import of the goods mentioned 
in the Schedule hereto annexed, is 
satisfied that it is expedient in the pub- 
lic interest to take special measures for 
the purpose of checking the illegal im- 
port, circulation and disposal and faci- 
litating the detection, of the said 
goods. a 


Now, therefore, in exercise of the 
powers conferred by section 11-B ot 
the Customs Act (LII of 1962); the 
Central Government hereby specifies 
the goods mentioned in the Schedule 
as the goods with respect to which 
special measures for the purpose of 
checking the illegal import, circulation 

and disposal, and facilitating the de- 
tection, thereof shall be taken." 


One of tlie items listed in the Schedule 
annexed to the above notification, is “ad- 
justable safety razors". What is con- 
tended by the petitioner is that the manu- 
facturers of safety razors”, viz., M/s. 
Gillette Manufacturing Company them- 
selves have manufactured the razor set 
called “adjustable razors”, which is of 
a screw type with different numbers of 
adjustability. It is that which was 
sought to be prohibited’ under this notifi- . 
cation and it is so understood in the com- 
mercial world. Dunlop India Limited 
v. Union of Indiat, deals with à differ- 
ent situation altogether. In that case, 
the question was as to how V. P. Latex 
should be classified. "In the course of 
the judgment, it was laid down by their 
Lordships of the Supreme Court at page 
606 as follows: 


“We are, however, unable to accept 
the submission. It is clear that mean- 
ings given to Articles in a fiscal sta- 
' tute must be as people in trade and 
commerce, conversant with the subject, 
generally treat and understand them in 
the usual course. But once an 


1. (1976) 2 S.C.C. 241: 


(1976) 2 S.C.R. 98 : 
ALR. 1977 S.C. 597. 
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article is classified and put under a 
‘distinct entry, the basis of the classifi- 
cation is not open to-question. Tech- 
nical and scientific tests offer guidance 
only within lifnits. . Once the articles 
are in circulation and come to be des- 


cribed and known in common parlance, 


we then see -no difficulty for statu- 
tory classification under a particular 
entry." ; 
This is no doubt a general proposition. 
But, here, what is to- be essentially borne 
in mind is that there is a notification un- 
der section 11-B of the Act. 


prevent the illegal import.of the goods 
concerned having. regard: to its’ magni- 
tude, in my view, a wider meaning must 
be given to this notification. ` lf the 
Court were to entertain fine distinctions, 
certainly it would be defeating the very 
purpose of the notification, for jt is war- 
ranted under the circumstances. Fur- 
ther, as rightly contended by Mr. 
Chengalvaroyan, what is talked of under 
section 11-B is import of goods of any 
class or description. Such a description 
should include the ‘original. ^ Clayton 
and another v. Péeirse*, dealt with. the 
meaning of the. word . "description" 
occurring in the by-law made under sec- 
tion 39 of the Salmon Fishery.. Act,- 
1873. Kennedy, J., held: 


“Tt seems to me, that there is no rea- , 


son why the word 'description' should 
not be held to“ covér the generic des- 
cription of sets as well às particular 
characteristics of those sets. The 
conservators may say, as I think, that 
a set of the certain ‘description, ‘such 
as a draft set or a bearing set, shall not 
be used, or they. may say that the 
description , of. a draft set or bearing 
set shall be so and,so, indicating its 
particular characteristics. I-think that 
_ there is no reason in limiting the word 
‘description’ to the description of the 
characteristics of the set. © For all 
practical purpose it must bé conceded 


‘that it would be possible by describing | 


the characteristics of,a particular kind 
of ‘set to make it of different degrees 
of efficacy, and therefore by a by-law 
made under sub-section (3) of sec- 


].. (1904) 1 K.B. 424 at 428, 
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tion 39, it would be possible by setting 
out the characteristics of a set which 
should be forbidden as to exclude 
the use of a particular kind of set 
altogether. In other words, accord- 
ing to the argument for the appel- 
lants, the conservators have power 
to forbid the use of a net describ- 
ed by the enumeration of its points, 
but have no power to exclude its 
‘use if they merely called it by its 
.name as a draft net or a beating net. 
The argument, therefore, leads to the 
fallacy that the by-law would be good 
if the net had been described without 
naming it, but is bad because it names 
without describing w i 


t 


The ratio of this decision is fully appli- 
cable to the present case. Reliance 
placed. by the department on this deci- 
sion is, therefore, well justified. Added 
to this, I also find from the order of 
the Appellate. Callector that the matter 


- has been viewed as follows: 


“There is no definition or description 

—. of an ‘Adjustable Razor’ even in the 
Encyclopaedia Britannica.. The Webs- 
ter’s Third New International Dic- 
tionary defines the word "Adjust" as 
follows :' 


“ to- bring to a true or effective rela- 
tive position (as the. parts of ‘a 
device’) The term ‘adjustable’ is defin- 
ed as ‘capable of: being  adjusted'. 
This term is used in the dictionary - 
also in respect of a spanner and. ad- 
justable wrench.: An adjustable span- 
ner (also known as. MONKEY 
WRENCH) has been defined as fol- . 
Jows: ‘a wrench with one fixed and 
one adjustable jaw at right angles to 
a straight handle’. Adjustable wrench 
has been defined as ‘a wrench similar 
to an open end wrench but having one 
fixed jaw and one-adjustable jaw’. 
It would appear from the'manner in 
which the term ‘adjustable’ has been 
employed to name a particular kind 
of wrench ‘and a particular kind of 
spanner that it applies where one part 
- of a device is fixed while the other 
part is movable ‘or ‘adjustable’. In 
this view, it would appear that the 
confiscated razors would also þe 
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regarded as adjustable sizes, of the 
two jaws of the razor which hold the 
safety razor blade, one jaw is fixed 
and the other is movable or adjustable. 
Merely because the more sophisticated 
type of safety razor with a numbering 
device for altering the setting of a 
- blade, when fixed in position had been 
called ‘adjustable’ by Mls. Gillette, the 
manufacturer, it may not be correct 
to include that it 1s only this device 
that makes a safety razor an 'adjusta- 
ble’ safety razor. It could be very 
well regarded that the special number- 
ing device merely enables further 
adjustment, after the initial adjust- 
ment t.e., of fixing the blade in posi- 
tion by moving the ‘adjustable’ jaw of 
the razor to the requisite extent. I 
cannot, therefore, see any valid reason 
for refusing the description of ‘adjust- 
able’ to the safety razors that have 
been seized in this case. It may be 
added that, even regarded from the 
point of the object of the Customs 
‘Amenment Act provisions,.it seems 
that the seized razors would fall with- 
in the mischief of the term ‘adjust- 
able safety razors’. These provisions 
are designed to control smuggling of 
certain specified consumer goods, the 
smuggling whereof had reached seri- 
ous proportions. The sophisticated 
.and very expensive razors bearing the 
numbering device which alone the 
appellant regards as 'adjustable razors' 
could not be considered as entering 
the country in significantly large 
quantities". s 


I am in cornplete agreement with the 
interpretation placed by the department 
with regard to this item “adjustable 
safety razors”. - Merely because the 
manufacturers call the particular type of 
razors as “adjustable safety razors”, that 
does not mean that the department is 
bound to accept it, without regard to 
the purpose of the notification. There- 
fore, I am not inclined to hold that the 
interpretation placed by the department 

“His in any way perverse, in which case 
alone, as is well-settled by a series of 
decisions of the Supreme Court, this 
Court can interfere in its writ jurisdic- 
tion, 
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6. As far as the car radios are con- 
cerned, they clearly fall under the im- 
pugned notification. 


Therefore, there is little difficulty in 
upholding the order in this regard. 


T Accordingly, this writ petition ‘falls 
and is hereby dismissed with costs. 
Counsel’s fee Rs. 200. 


R.S. Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT: —G: Ramanujam, J. 


N. V. Lakshmanan Chettiar 
Petitioner” 


v. 


State of Tamil Nadu represented by 
the Sub-Collector, Pudukottai 


Respondent. 


Revenue Recovery ‘Act (I of 1890), 
sections 37-4. and 38—Whether Reve- 
nue Divisional Officer can set aside sale 
suo motu—Loss of files after holding of 
sale not œ ground for setting aside sale. 


It cannot be stated that if the defaulter 
does not file an application for setting 
aside the sale within 30 davs either under 
section 37-A or section 38 of the Reve- 
nue Recovery Act, the Revenue Divi- 
sional Officer has no power to set aside 
the sale. As a matter of fact  sec- 
tion 38 of the Act clearly enables the 
Collector to set aside a sale rf he has rea- 
son to think that the sale ought to have 
been set aside notwithstanding that anv 
application has been made or on grounds 
other than those alleged in the applica- 
tion, if one 1s filed and rejected, after 
recording his reasons in writing. There 
is no substance in the contention that the 
Revenue Divisional Officer has no suo 
motu power to set aside the sale. 
TPara. 4.) 
Missing of records has not been stated 
to be a ground for setting aside the sale 
J —— —— — —R 
*W,P No, 4408 of 1974. 
zx 102 April, 1978. 
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LAKSHMANAN CHETTIAR Ji STATE 
in the Statute. A sale can be set aside 
for any irregularity in the conduct of 
the sale or in the publication of the 
proclamation, etc. Loss of 
after the sale has been held cannot be a 
ground at all for setting aside the sale. 
Loss of files does not indicate that there 
has been some procedural irregularity in 
the conduct of the sale or that there has 
been lack of jurisdiction in conducting 
the revenue sale on the part of the con- 
cerned authority. [Para. 5.] 


Case referred to:— 


Tej Raj Chordia v. Collecor of Srika- 
kulam, (1965) 1 An. W.R. 118. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issüe a writ of certio- 
rari calling for. the records of the ‘Res- 
pondent in D.. Dis. No. 8361 of 1969 
dated 21st June, 1969, and quash the 
said order and made therein. 


N. Srivatsamani, for Petitioner. 


C. Chinnaswami, for Government Plea- 
der on behalf of Respondent. 


The Court made the following 


ORDER.—The petitioner has prayed for 
issue of a writ of certiorari to quash an 
order of the Revenue Divisional Officer, 
.Pudukkottai dated 21st June, 1969, 
setting aside a sale held under the Reve- 
nue Recovery Act on 12th March, 1964 
in which the petitioner was the highest 


bidder. Oné Chockanathan and Alagar 
Servai owned the properties which 
have been sold in revenue auction. 


The said properties were the  subject- 
matter of a mortgage in favour of the 
petitioner for a sum of Rs. 800, the 
mortgage having been executed on 15th 
February, 1972. ' The suit property 
was, however, brought to sale under 
the provisiqns of the Revenue Recovery 
Act for the recovery of revenue arrears. 
In the sale held on 12th March, 1964, 
the petitioner was the higest bidder fór 
Rs. 525 subject to the mortgage in his 
favour. Subsequent to the sale, neither 
of the owners filed any petition for 


records 


'cer at the 
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setting aside sale either under section 
37-A under section 38 of the Act within 
30 days. | 


2. Subsequently, when the — 
for confirmation of the sale were pend- 
ing before the Revenue Divisional, Offi- 
instance of the petitioner, 
remarks were called from the Tahsildar, 
Kulathur. The Tahsildar reported that 
in the Revenue sale the petitioner is 
the highest bidder ‘for a sum of Rs. 525; 
that the entire amount was paid by him 
into the Sub-treasury, Keeranur on 8th 
April, 1964, and that the sale was not 
so far confirmed since the sale records 
were missing. Subsequently, the peti- 
tioner himself approached the Revenue 
Divisional Officer for confirmation of the 
sale and for grant of patta in his fa- 
vour. The  Tahsildar, Kulathur, was 
again called upon to report the names of 
the persons who were responsible for the 
loss of the records. But the Tahsildar 
reported that the liability for the loss 
of records could not be fixed on any 
individual; that the purchaser has been. 
paying kist and that the land was lying 
waste without anybody enjoying it, and 
that in the absence of sale records, it 
would be safe to order a resale. On 
receipt of this report the Revenue Divi- 
'sional Officer thought that the only way 
open to him in this case was to set aside 
the original sale and to order a resale. 
after refunding the sale amount paid, 
to the purchaser. In this view, he set 
aside the sale held on 12th March, 1964 
and directed resale. | 


' The said order has been challenged 


this writ petition by the petitioner 


mainly on three grounds. Firstly it is 
contended that when there -is no appli- 
cation filed by the defaulters questioning 
the revenue sale, it is not open to the 
Revenue Divisional: Officer to set aside 
the sale suo motu nearly after five years 
from the date of the sale. Secondly, 
it is contended that even assuming that 
the Revenue Divisional Officer has suo 
motu powers to set aside a sale under 
section 38 of the Revenue Recovery Act, 
the power to set aside a sale should be 
exercised only for reasonable grounds 
and not for extraneous reasons such as 
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loss of records. Thirdly, it is said that 
as a result of the sale having been set 
' aside, after a delay of 5 years the peti- 
tioner's mortgage right over the property 
is lost. 


4; I am not inclined to agree with the 
learned counsel for the petitioner that rf 
the defaulter does not file an application 
for setting aside the sale within 30 days 
either under section -37-A or section 38 
of the Act, the Revenue Divisional 
Officer has no power to set aside the 
sale. As a matter of fact, section 38 
of the Act clearly enables the Collector 
to set aside the sale, if he has reason 
to think that the sale ought to be- set 
aside notwithstanding that any applica- 
tion has been made or on grounds other 
than those alleged in the application, if 
one is filed and rejected, after recording 
his reasons in writing. Therefore, 
there is no substance in the contention 
that the Revenue Divisional Officer has 
no suo motu power to set aside the sale. 


5. However, the other two contentions 
urged by the learned counsel’ ‘for the 
petitioner have to be accepted as tenable. 
In this case, a persual of the file indi- 
cates that the only reason for setting 
aside the sale held on 12th March, 1964 
by the Revenue Divisional Officer is 
that the records are missing. Missing 
of records has not beeen stated to be a 
ground for setting aside the sale in the 
"statute. ‘A sale can be set’ aside for any 
irregularity in the conduct of the sale or 
in publication of the proclamation, etc., 
Loss of records after the sale has been 
held, cannot be a ground at all for setting 
the sale. Loss of files does not indi- 
cate that there has been some proce- 
dural irregularity in the conduct of the 
sale or there has been lack of jurisdic- 
tion in conducting the revenue sale on 
the part of the concerned authority. 
The report of the Tahsildar dated 20th 
March, 1969 contained in the file of the 
Sub-Collector clearly indicates that from 
the date of the sale, the purchaser has 
been paying kist for the lands sold and 
that the purchaser has paid the full 
amount as early as on 8th April, 1964. 
Nowhere in his report, has the Tahsildar 
stated that there has been any irregula- 
rity in the conduct of the sale. I do 
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not, therefore, see how the loss of file 
relating to the sale held years ago can 
make the sale irregular or invalid. I 
cannot, therefore, sustain the reason 
given by the Revenue' Divisional Officer 
for setting aside the sale. 


6. In Tej Raj Chordia v. Collector of 
Sribakulam!, a revenue sale was set 
aside by the Collector on two grounds; 
first that the bid was too low and secondly 
that the relevant records were not availa- 
ble. The Court held that the loss of 
records is an irrelevant and extraneous 
ground and that missing of records is 
not a proper ground for setting aside 
the. sale, though the other ground that 
the bid was so “low may be a valid one. 


7. In this case, there is no finding by 
any one either that the bid amount was 
too low or that the sale has been con- 
ducted not in accordance with the proce- 
dure contemplated under the Revenue 
Recovery Act or that there was any other 
irregularity in the conduct of the sale. 
Setting aside the sale after five years on 
the ground that records have been lost 
cannot at all be sustained. 


8. The third contention raised by the 
learned counsel for the petitioner is 
equally tenable. Admittedly, he was the 
mortgagee, for a sum of Rs. 800 under 
the mortgage deed, dated 15th December, 
1952. Since the property was brought 
to sale on 12th March, 1964 well within 
the period of 12 years from thé date of 
the mortgage, the petitioner thought 
that in spite of enforcing his mortgage 
right he can purchase the property in 
Court auction. By the sale.having been 
set aside five years after the sale, the 
petitioner has lost his right to enforce 
the mortgage. Since he had: purchased 
the property only in the capacity as a 
mortgagee in the property, he is the per- 
son vitally affected by the setting aside 
of the sale. In view of the fact that 
the sale has been set aside for extrane- 
ous grounds the petitioner %s entitled to 
challenge the same, though the sale in his 
favour has not been confirmed. .In fact, 
the petitioner attempted to question the 


e 


— 


I. (1965) 1 An.W.R. 118, 


f 


— 


ity 


order setting aside the sale by filing a 
suit but that suit came to be dismissed 
on the ground that the suit was not filed 
within six months from the date of the 
order. The petitioner has not slept 
over the matter, and has been agitating 
the question ever. since the date of the 
order setting aside the sale. In this 
view, this writ petition has to be allowed 
and it is accordingly allowed. The 
order dated 21st June, 1969 passed by 
the Revenue Divisional Officer is set 
aside. No costs. 


R.S. Petition allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—S. JVainar Sundaram, f. 
Chidambaram Chettiar .. Petitioner” 
v. 

. Respondent. 


Civil Procedure Code (V of 1908), Order 21, 
rule 66—Execuiton of — decree—Property 
brought to sale—No bidders at the sale— 
Execution petition — dismiss:d — Attachment 


Periyasamy Chettiar 


ordered to be continued—Fresh execution peti- . 


tition to bring property to sale—Elapse of 
twelve years since the date of the decree— 
Petition if one for revival or whether barred 
by limitation. 


If an execution petition : is dismissed for 


statistical purposes, there being no adjudi- - 


cation of the rights of the parties on merits 
or there being no disposal of the conten- 
tions of the parties conclusively, such 
an order is'not a final order and must 
be deemed to be an order passed for 
statistical purposes. Such being the case, 
a fresh application filed must be deemed 
to be one for revival or continuance of 
the former application. The order in 
the present case significantly directed 
attachment to continue. Hence it can 
be safely concluded that the said order 
was an order passed for statistical purposes. 
In this view also, it cannot be stated that 
the present application is a fresh appli- 
cation for execution; and it can be deemed 
to be only an application for revival or 
continuance of the proceedings. 


Lara: 4 ]. 
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CHIDAMBARAM CHETTIAR v. PERIYASAMY cHETTIAR (Nainar Sundaram, F.) 
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Cases referred to: 


Sivasubramaniam Chettiar v. Murugesa Muda- 
liar, (1940) 1 M.L.J. 537: 51 L.W. 


739 : A.I.R. 1940 Mad. 566 ; Maruda- 
nayakam Pillai v. Krishnaswami Naidu, 


(1962) 2 M.L.J.526 : 75 L.W. 674: 


A.I.R. 1963 Mad. 127. 


Petition under section 115 of Act y of 


1908 praying the High Court to revise 
the order of the Court of the District 
Munsif, Dindigul, dated 3rd December, 
1973 and made in un-numbered O.S.P. 
No. of 1973 in O.S. No. 64 of 1961. 


V. C. Veeraraghavan, for Petitioner. 


S. Balathandapam 


and T.K. Rajeswaran, 
for Respondent. . 


The Court made the following 


ORDER.—This revision arises out of exe- 
cution proceedings. The. petitioner herein 
is the decree-holder. The respondent here- 
in is the judgment-debtor. The decree in 
question: is dated 29th April 1961. 
Earler, E.P. No. 1050 of 1972.was filed 
for sale of the properties and. on 31st 
March, 1973 the District Munsif of 
Dindigul before whom the above pro- 
ceedings were instituted passed orders 
and from the original order endorsed 
on the execution petition, though there 
is difficulty in deciphering it, I find that, 
the order reads : 

*No bidders at the sale on 28th March, 


1973. No steps. E.P. dismissed. The 
attachment to continue.” 


2. Both the counsel for the petitioner 
and the respondent concede that the 


`“ above is the correct version of the 
order passed by the Court below 
on lst March, 1973. On 27th 


July, 1973 the petiticner herein filed a 


‘petition under Order: 21, rule 66, Code 


of Civil Procedure to bring the properties 
for sale. His application was contested 
by the judgment-debtor (respondent 
herein) on the ground that the present 
petition is barred by limitation since 
12 years have lapsed from the date of 
the decree. This contention has been 
upheld by the Court below and the 
petition has been dismissed. The present 
revision is directed against the order 
of the- Gourt below. 


~ 3. Sri V. C. -Veeraraghavan, learned 


.coun el for the petitioner submits that on 
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a proper construction of the order passed 
by the Court below on 31st March, 1973, 
it must be held that the present applica- 
tion is only for revival of the execution 
proceedings and it cannot be stated that 
the present application is a fresh applica- 
tion for execution so as to attract the 
provisions of the Limitation Act. The 
learned counsel relies on a dictum of a 
Division Bench of this Court consisting 
of Sir Alfred Henry Lionel Leach, C.J. 
and Krishnaswami Aiyangar, J., in 


Sivasubramaniam Chettiar v. Murugesa 
Mudaliar!. It has been recognised 
by the Division Bench that where 


there are no bidders at the auction, 
the dismissal of the application is 
unlawful and the fact that there are 
no bidders on one occasion did not pre- 
vent the decree-holder from asking the 
Court in the same proceedings to put 
up the property-for sale at a later date. 
The Division Bench observed as follows: 


‘© Tt has been decided over and over 
again that an application in execution 
which, is necessitated by the action 
of the Court in striking off a previous 
application for execution is not in 
law a fresh application, but must 
be taken to be an application to revive 
or continue the former application." 

l 
Another Division Bench of this Court 
coñsisting of Ramachandra pt C.J. 
and Kunhamed Kutti, J., in Marudana- 
yagam Pillai v. Krishnaswami 
had dealt with a case of similar 
nature and the Division Bench held 
that the petition filed for identical 
relief was for revival of the old petition, 
which was in accordance with law, and 
therefore no question of limitation arose. 


4. If an execution petition is Uismissed . 


for statistical purposes, there being no 
adjudication of the rights of the parties 
on merits or there being no disposal of 
the contentions of the parties  conclu- 
sively, such an order is not a final order 
and must be deemed to be an order 
passed for statistical purposes. Such 
being the case, a fresh application filed 
must be deemed to be one for revival 

1. (1940) 1 M.L.J. 537: 51 L.W. 739: A.L.R. 
1940 Mad. 566. 

2, (1962).2 M.L.J. 526: 75 L.W. 674: A.LR. 
1963 Mad. 127. . . 
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or continuance of the former applications. 
The order in the present case significantly 
directs the attachment to continue. 
Hence it can be safely concluded- that the 
said order is an order passed for statistical 
purposes. In this view also, it cannot 
be stated that the present application is 
a fresh application for execution and, 
in my view, it can be deemed to be only 
an application for revival or continuance 
of the prior proceedings. 


5. Keeping the above principles in 
mind, I find that the: Court below has 
not appreciated and applied them to 
the facts of the present case; and if so 
applied, there will not be any difficulty 
in coming to. the conclusion that the 
present application is one for revival 
and renewal of the earlier application 
and there is no question of limitation 
involved. ‘The order of the Court below 
cannot be upheld in law and accordingly 
this revision petition is allowed and the 
order of the: Court below is set aside and 
the execution petition filed by the peti- 
tioner ‘will be numbered and will be 
prosecuted and disposed of in accordance 
with law. There will be no order as to 
costs in this revision. 


R.S. 


ey ea, 


Petition allowed, 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - ^ 


(Appellate Jurisdiction.) E 


PRESENT :—P. Govindan Nar, CF. and 
A. Varadarajan, J. 
Sakthi Pipes Ltd. . Appellant” 


U. 


Regional Director, Employees’ State 
Insurance Corporation, Madras. 


Respondent. 


Employees’ State Insurance Act (XXXIV of 
1948), Chapters IV and V and section 73-A 
—Absence of the applicability of the brovisions 
of Ghapters IV and V of the Act in the area 
where the appellants’ establishmeng or factory 
is situate—CGlaim for specified contribution 
— Whether maintainable. l 

Heid: It is not possible to discover any 
reasonable, decent nexus between the 


*W.A. No. 65 of 1977. - 8th July, 19774 
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impost and the benefits which may result 
to the appellant and others from whom: 
special contributions have been collected 
“under section 73-A of the. Employees’ 
‘State Insurance Act by reason of their 
mot having to comply with the provi- 
visions of the Workmen’s Compensation 
Act and their having to provide medical 
facilities to their employees. This benefit 
‘cannot be said to be a benefit arising from 
‘services rendered, nor can the benefit 
'be related to the impost in such a 
‘manner as to form part of the same 
transactions. In other words, the direct link 
‘between the long term and the individual 
‘benefits resulting from the provisions 
‘of the Act is not established ‘so: as to 
-conclude that the impost is compensated 
by quid pro quo of the services rendered. 

[ Para. 6.] 


Cases referred to:— 


Hindustan Aeronautics Ltd. v..Regionat Direc- 
tor, (1974)2 L.L.J. 115; Food Fats and 
Fertilizers Ltd. v. The Regional Director, 
Employees State Insurance. Corporation, I.L.R. 
(1972) A.P: 1103; Anand Kumar v. Emplo- 
iyees State Insurance Corporation, A.Y.R. 1957 
All. 136 ; Mathews v. Chicory Marketing 
Board,60 C.L.R. 263-D; Commr., Hindu 
Religious and Charitable Endowments, Madras 
: v. Sri Lakshmindra Thirtha Swamiar, 1954 
S.C. J. 335: (1954) 1 M.L.J..596: 67 L.W. 
1220: 1954 S.C.R. 1005: A.I.R. 1954 S.C. 
282 (E);Lower Mainland Dairy Products Sales. 
Atjusiment Committee v. Crystal Dairy Lth., 


* 


(1933) A.C. 168 (F). 


Appeal under Clause 15 of the Letters 
Patent against the Order of the Honou- 
rable. Mr. Justice Koshal dated . lOth 
August, 1976 and made in the exercise of 
the Special Original Jurisdiction of the 
High Court in Writ Petition No. 3450 of 
1975 presented under Articles 226 of the 
‘Constitution of India to issue a writ. of 
sceriiorari calling for the records of the. 
Respondent in Code No. INS.IV/51° 


9493-11 dated 16th April, 1975. and 
quash the said order. gp 
S. Venkataraman; for "Appellant. E. mus 


S. M. Ali* Mohammed, Junior-Qentral - 


Government Standing ‘Counsel, for- Res- 
pondent. ; Eee AED e 


"The Judgment of the Court was delivered 


iby we 
M L J—29 


' SAKTHI PIPES LTD. De REGL. DIRECTOR, E.s.LO, (Govindan, Nair, C.) 
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Govindan Nair, C'J.—'This appeal is against 
the order of Koshal, J., dismissing - W.P. 
No. 3450 of 1975 following the . Bench: 
decision. of this Courtin K. S. Sundaresan 
v. : - Employees’ State Insurance Corporation 
through Insurance: Inspector:* l 


2. The short question that arises for de- 
termination is whether in view of the fact 
Chapters IV and V of the Employees’ 
State Insurance Act, 1948 (hereinafter 
called ‘the Act’) not having been brought 
into force in the area where the appel- 
lant's establishment or factory is situate, 
the claim for the special contribution 
envisaged by section 73-A in Chapter 
V-A of. the Act is maintainable on the 
ground that in the absence of Chapters 
IV and V being made applicable, no 
special contribution can be claimed. 
The appellant had ‘claimed also the 
refund of the amounts admittedly paid by 
them for the earlier period. The demand 
that was sought to be resisted related to 
a sum of Rs. 6,716 said to be the special 
contribution for the period from 30th 
June, 1972 to 30th September, . 1972 
and Rs.1,025. being the interest thereon. 


3. Counselon behalfofthe appellant relied 
on a decision of the Orissa High Court in 
Hindustan Aeronautics Ltd.v. Regional Director? 
as also a decision of the Andhra Pradesh 
High Court in Food Fats and Fertilizers 
Ltd. v. The Regional Director, . Employees 
State Insurance Gorporation.? No doubt, the 
decisions support the appellant’s case, 
but as was pointed out by the counsel 
for the respondent, these decisions have 
been rendered on a concession being made 
by the Revenue that the impost under 
the Act is a fee and not a tax. The 
decision of this Court already referred to 
was based on the decision in Anand Kumar 
v. Employees’ State Insurante Corporation.* - 
There is a full discussion of the question 
involved in the judgement therein and 
the learned Judges came to the conclusion : 
that the impost under the Act isa tax. 
Thus, the" question’ that arises in the 


‘+ ultimate analysis before: us for our deter- 
" mination is whether the impost under 


the Act is a tàx or a fee: 


77 of 1965 in AA.A, 


~ -- 


I. L.P.A. Nos. 75 to 
Nos. 287 to 239 of 1961. 

2. (1974)2 L.L.J. 115. 

3. LL.R. (1972) A.P. 1103. 

4. A.LR. 1957 All 136. 





` 
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4.. We have the famous dicta in the well 
known Australian case of Mathews v. 
Chicory Marketing Board! of Latham, C.J., 
‘(referred to by. Mootham C.J., in 
Anand Kumar v. Employees’? State Insurance 
Corporation? which found acceptance by 
the Supreme Court in an appeal-from a 
-decision of this ' Court in the case in 
Commissioner, Hindu Religious and Charitable 
Endowments, Madras v. Sri Lakshmindra 
-Thirtha Swamiar.2 The learned Chief 
Justice defined tax thus : . 
“a compulsory exaction of money by 
` a public authority for public purposes, 
enforcible by law, and is not a payment 
. for services rendered." ur 


The special contributions payable and 
collected under the Act are to be credited 
to the Employees’ State Insurance fund 
in accordance with the provisions of the 
Act. ‘The levy, tax or fee, is a compulsory 
exaction, there can be little doubt. If 
tis an exaction by a public authority. 
also as is clear the position is that it is for 
a public purpose. The only question 
then is whether the exaction is a payment 
for services rendered or.is not a payment 
for services rendered. If it is an exaction 
in return for services rendered, the ex- 
action can only be a fee. On the other 
hand, if it is not for services rendered, 
it would be a tax. 


5. 'TheSupreme Court in the decision in 
Commissioner Hindu Retigious and Charitable 
Endowments Madras v. .S 1 Lakshmindra 
Thirtha Swamiar® already referred to, had 
to consider the question whether the im- 
post under the Madras Hindu Religious 
and Charitable Endowments ^ Act 
was a fee or not. They relied on 
the definition which we have referred to 
and came to the conclusion that it was 
not a fee. No point was made whether 
if it is not.a fee, it would still amount 
to tax. It appears to have been assumed 


that if it is nota fee, the impost was in the. 


nature of a tax. The one distinguishing 
feature of that case from the case before 
us is that the amounts collected under 
the Act, which came up for consideration 
‘before the Supreme Court, was funded 


- 


1, 60 C.L.R. 263-D. — 
7*2. A.LR. 1957 All 136. - 

3. 1954 S.C.J. 335 : (1954) 1 M.L.J. 596 : 
67 L.W. 1220 ::1954 S.C.R. 1005 : A.LR. 1954 
S.C. 282 (E). E Pu 
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to the consolidated. fund of the State 

and became .the. revenue of the -State- 

This fact was emphasized by the Supreme 

Court in that decision. “This is expressed’” - 

said the Supreme Court. at:page 295.: 

" * by saying that the levy of tax is for 
the purpose of general revenue, which 
when collected - forms- ‘part - of’ the 


-- public^revenues of the State? - 
' € All the collections" the Court pointed’ 
out: | :- EDD 
_ go to the consolidated fund -of the 
- .State and all the expenses have to be 
met not out òf these collections. : but 

; out of the general revenues by a proper 
. method of appropriation as is done: 
. in.the case of other Government ex- 

` penses.” . aa 


6. From the passages we have extracted, 
it is evident that the aspect of the funds: 
collected mingling with other revenues 
of the State and becoming a part of the 
general revenue, indistinguishable after 
it has been mixed with the other general 
revenues; was emphasized ‘by the Supreme 
Court in thé decision in ‘Commissioner, 
Hindu - Religious and Charitable Endowmenis, 
Madras v.-Sri Lakshmindra Thirtha Swamiar.* 
There was no cccasion: for the Court 
to consider whether in the absence - of 
the collections forming part of the general ` 
revenue, the exaction would stil be a: 


.tax. This- matter has, however, been 


dealt with in the decision of the Canadian- 
Court in Lower Mainland Dairy Products- 


Sales Adjustment Committee v. Crystal 
Dairy Lid? which was affirmed 
by the Judicial ^ Committee of 


the Privy Council. The facts of that 
case disclose that the impost and* the: 
collection did not form part of the general 
revenue and was utilised for the purpose 
of paying those who produced the milk. 
and sold it in the fluid condition. Never- 
theless, it was held that the exaction was: 
in the nature of a tax. This’ was also 
the view taken by the High Court of 
Australia in the case already referred to 
in Mathews v. Ghicory Marketing Board* 
where the famous dicta of Latham, G.J.. 
finds a place These decisiong have been. 





-1. (1954) 1.M.L.J. 596 : 1954 S.C.J. 335 : 
67 L.W. 1220:1954 S.C.R. 1005 : A.LR;1954 
S.C. 282 (E) . MM 

“9, (1933) A.C. 168 (F). . ' 

3. 60 C.L.R. 263 (D). 
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relied on by the Allahabad High Court in 
Anand Kumar v. Employees State Insurance 
Corparation.tand the reasoning of that deci- 
sion appealed to this Court in K.Sundarsean 


v. Employees State Insurance Corporation through 


Insurance Inspector? respectively. We -find 
no reason -why we should now deviate 
from the view -which was taken: by this 
Court. We only wish to add that itis not 
possible to discern- any.reasonable decent 
nexus between the’ impost and the bene- 
fits ‘which may result to the appéllant: 
and others frorn’ whom ‘special contribu- 
tions have been collected under: section: 
73-A by reason of their not having to 
comply with the provisions to the’ Work-' 
mens’ Compensation Act and their: not 


. . (47 


be said to be a benefit arising from ser- 
vices rendered, nor ‘can the- benefits’ be 
related to the impost in‘ such a manner 
as to form part of the same transaction 
or transactions. In other - words; the 
direct link between the levy and the 
indirect benefits resulting from ‘the pro- 
visions of the Act ‘is not established so 
as to conclude that the impost is compen- 
sated by quid pro quo of the services rér- 
dered. We, therefore, respectfully follow 
the decision of this Court, already referred 
to, and dismiss this appeal with costs. 
‘Gounsel’s fee Rs.100. : ‘ 


RSS. 





Appeal dismissed. 





1. ALR, 1957 AIL7136. . s 
2, L.P.A. Nos, 75 to 77 of 1965 in A.A.O. Nos. 
23710239o0f 1961. ^. 4^" ^c - 


ARUPPUKOTTAI SRL JAYA VILAS (p.) LTD. 0. KARUPPIAH 


. not be served on 


' Case referred to:— 


227 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - ` 


PRESENT :— S. Nainar Sundaram, Ff. 


M/s. Aruppukottai Sri Jaya Vilas 
(Pvt.) Ltd. Aruppukottai. .. Petitioner® 
v. D n " TI 

N.K. Karuppiah and others 

l l .. Respondents. 
Civil ‘Procedure Code (V of 1908), Order 
l, rule, 10 (2) and Order 9, rule 2—Sutt 
for damages on account of accident invol- 
ving plainiiff’s bus and the first’ defendants" 
lorry—Allegation of. rash and negligent dri- 
ving of lorry driver—Insurance company im- 
pleaded ‘as second defendant—Summons could 
Jérst defendant—Failure: 
on the part of plaintiff to apply for ` sub- 
stituted service—Suit against first defendant 
dismissed—Petition once again by plaintiff 
to implead first defendant on ground of plaintiff 
being unware of the order of dismissal— 


Petition maintainable. 


Order 9, rule 5, Civil Procedure Code, 
contemplates the dismissal of a suit 
against the defendant or defendants 
concerned, where there. is a failure 
on the part of the plaintiff to apply for 
issue of summons. Order 9, rule 5 
(2) states that in such a case, the plaintiff 
may, subject to the law- of limitation. 
bring a: fresh suit.. In .the. case of dis- 
missal of the suit'under Order 9, rulé 5 
there is no specific provision which would. 
enable the plaintiff to have the order of 
dismissal set aside on sufficient ‘cause 
being shown for not applying for the 
issue .of fresh summons for the defendant 
or defendants concerned. It is in this 
context the powers of the Court, under 
Order 1, rule 10 (2) should be construed.. 
If in fact the presence of the defendant 
is necessary for a proper adjudication. 
of the questions that would arise 'for 
consideration in the suit, the Court will 
have, ample powers to implead.the very 
same defendant as'a party to the suit 
by exercise of powers under Order 1, rule 
10. (2) -The exercise of such powers 
‘will depend upon the facts and circums- 
tances of the case. [Para.- 3.] 


Seabi Dei v. Ramdhani Shaw and others, 
A.LR. 1966 Cal60. `` 


Ce 


*- C.R.P. No. 81 of 1974 17th March, 1978. 
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Petition under section 115 .of Act V- 
of 1908 praying the High Court to revies 
the Order of the District: Munsif Sattur. 


dated 17th November, 1975 and made: 


in .L.A.No. 789 of 1973 in O.S; No .390 
of 1972. l o 

E. Padmanabhan, for Petitioner. 
"The Court ‘made the following — 


Oaper:—The plaintiff in O.S.No.380 of 
1972 on the file of the District Munsif of 
Sattur, is the petitioner in this revision. 


The respondents herein, are the defen-. 
dants in the said suit. That suit was ` 


instituted by the plaintiff against the 
defendants for the recovery of a sum of 


Rs.2,405]- being the.damages sustained: 


by the plaintiff on account of the acci- 
dent on 18th July 1971, involving the bus 
owned by the plaintiff and' the lorry 
owned- by the first defendant. Accor- 
ding to the plaintiff, the accident occur- 
red on account of the rash and negligent 
driving of the driver of the lorry owned 
by the first respondent. The. second 
defendant is the Insurance .Gompany 
with which the lorry belonging to the 
first defendant, was insured. 
that'summons could not be.served on 
the first defendant inspite of the fact that 
bàtta was paid thrice and there was sa 
failure on the part of the plaintiff to 
apply for substituted service of the sum- 
mons on the first defendant. This neces- 
sitated the. Court:below to pass orders 
dismissing. the suit as against the first 
defendant on 7th December, 1972. 

2. Itis the case of the plaintiff that it was 
nct aware of" such orders - passed’ by 
the Court below and this came to‘ the 
knowledge of the plaintiff only on 24th 


July, 1973. The plaintiff filed L.A:No.. 


789 of 1973 in the Court below, under 
Order 1,rule 10' (2), Code of Civil Procedure 
to implead the first defendant against 
whom the suit was dismissed for default, 
once again as a party defendant to the 
sult. s i ] 3 


. 8. Shri E. Padmanabhan learned.coun- 
gel appearing for the petitioner, submits 
that the Court below, has not properly 
appreciated and applied. -the ‘principles 
under Order l,. Rule 10 (2), Civil 
Procedtire Code and even : though the 
suit as against the first defendant,’ was 
dismissed under Order, 9; rule 5, Civil 
Procedure Code it is still open to the Court 
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in the interests of justice and in exercise 


'of the, powers under Order 1, rule 10,(2), 


Civil Procedure .Code to add the first 
defendant as a party defendant, so that 
the rights of partiescan be adjudicated 
upon comprehensively inf the same suit. I 


. find that there is substance in the submis- 


sion made by the learned counsel for 
the petitioner. Order 9, rule 5, Civil Proce- 
dure Code contemplates the dismissal of 
the suit against the defendantor defend- 
ants concerned, where there is a failure 
on the part ofthe plaintiff to apply fer 
issue -of fresh summons.Order 9,rule, 5..{2), 
Civil Procedure Code, states n such a 
case, the plaintiff may, subject to the law 
of limitation, bring a fresh suit. In the 
case of dismissal of the suit under Order 9, 
rule 5, Civil Procedure Code there 
is no specific provision ‘in that order 
which would enable the plaintiff to have 
the order of dismissal set aside on suff- 
cient cause being shown. for not applying 
for the issue of: fresh summons by the 
defendant or defendants. concerned. It 
is-only in this context, we have to.cons- 
true powers of the. Court, under Order 1, 
rule 10(2). Civil. Procedure Code. Ifin fact, 
the presence of the defendant is necessary 
for a proper adjudication of the ques- 
tions, that would arise for consideration 
in the suit, the Court will have ample 
power to implead the very same defen- 
dant as a party defendant to the suit by 
exercise of powers under Order 1, rule 
10 (2), Civil Procedure Code. T'he exercise 
of such powers will depend upon the facts 
and circumstances ofthe case. 


4. In the present case, the suit is one 
for recovery of damages sustained in 
an accident. The first defendant is the 
owner of the lorry and the second defen- 
dant is the Insurance Company. It 
may not be a proper and comprehensive 
adjudication of the questions that may 
come up for consideration, if the suit 
is to be decided in the absence of the 
first defendant. Even assuming that 
the plaintiff can institüte a fresh suit as 
contemplated under Order 1, rule 10 
(2), Civil Procedure Code, there is a 
likelihood that conflicting decisions may 
be rendered in the suits. 


5. . A. similar.,question ‘arose for consi- 

` POMPE re ee EFA Lee : ce d 2 "u 

deration before the Calcutta High Court 
c a: ~' 7 t mart o4. t 1 


"n 


and in Setabi Dei v. Ramdhani Shaw ‘and 
others! Mallick, J., held that there is no 
reason why, power under Order 1, rule 
10 (2) could not be exercised in appro- 
priate . cases by adding a person asa 
party against whom . an order under 
Order 94 rule 5, Civil Procedure Code 
has been passed previously. I appreciate 
the view taken by the learned Judge and 
adopt the same, and in my opinion, 
even in cases where the suit has been 
dismissed as against the defendant or 
defendants concerned under Order 9, 
rule 5, Civil Procedure .Code, yet the 
Court may have the power to implead 
the very same defendant or defendants 
concerned by exercise of power under 
Order l,rule 10 (2), Civil Procedure Code 
to give a complete and comprehensive 
adjudication of the questions ‘that "would 
arise for consideration in the suit. In the 
present case, the Court below, was under 
the impression that the order of dismissal 
passed earlier against the first defendant, 
admittedly under Order 9, rule- 5, Civil 
Procedure Code, can be set. aside 
by an application. This approach is 
not tenable on the facts of the case. 
There is a warrant for adding the first 
defendant again as a party defendant 
to the suit. Since the correct principles 
have not been applied by the Court below, 
to the facts of the present case, I am ‘in- 
clined to allow this revision. Hence, 


this revision is allowed, and the order 


of the Court below is set:asidé and -the 
application I.A.No.789 -of 1973 in O.S. 


No.380 of 1972, on the file of the District 


Munsif of Sattur, will stand allowed and 
the Court below will proceed with the 
suit after adding the first defendant 
as a party defendant to the suit. . ‘There 
will be no order as to costs in this revision, 


R.S. 


, m yul —À 


Petition allowed. 


l. A.LR. 1966 Cal. 60, 
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IN. THE HIGH COURT OF oe 


CATURE- AT MADRAS. 


PRESENT :—Ś. Suryamurthy, 3. 


N. Shantilal- 0m m 


Petitioner ® 


v. 


A: Sankarasubbu Mudaliar 
Respondent. 


Civil: Procedure Code (V of 1908), -Orde 


20, rule .1l and Order 34, rule 4—Sutt on 


mortgage—Prelimincry decree—A pplication 
by judgement-debtor io pay decree amount 
in monthly instelments—Application allowed 
—Order 1s without jurisdiction. 

Held: The order of the learned Assistant 
Judge is. without jurisdiction. The decree- 
holder has filed a. suit on a mortgage 
and has obtained a prelimmary decree’ 
The preliminary decree has been passed - 
on 22nd December, 1974 under Order 
34,rule 4 of the Civil Procedure Code, As 
it isnot a simple money decree, the provi- 
sions of Order 20, rule 11 of the Civil Pro- 
cedure Code as amended. bythis Court, are 
notapplicable tothe instant case. They 
donot supersede the provisionsof Order 34, 
rule 4 ofthe Civil Procedure Code. The 
order of the learned Assistant Judge, City 
Civil Court, Madras isnot in accordance 
with law. That order is, therefore, set aside 
and the petition of the judgment-debtor 
in C.M.P. No. 1683 of 1974 on the file of 
the Judge, is dismissed, The civil revision 


petition is consequently allowed. 

[Para. 1.] 
Petition uiüder section115cf Act V of 1908 
praying the High Court to revise the 
Order of the City Civil Court (X Asst. 
Judge) Madras dated 5th August, 1974 
and made in C.P.M.No. 1683 of 1974 in 
O.S. No.3066 of 1972). 
KS - Shanjmigham, for Petitioner. 
P'S. Parameswaran, for Respondent. 
The Court made the following 
ORDER.—This is a civil revision petition 
against the order of the learned X Assistant 
Judge, City Civil Court, Madras, allowing 
an application by the "judgement-debtor 
for permission to pay the decree amount 
in monthly instalments of Rs. 200. The 
order of the. learned Assistant Judge} 
is without jurisdiction. The decree. 


Pa, == =t a 





= --2 


‘CRP. No. 1811 of 1975. 
9th ria; 1978, 
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holder has filed a suit on a mortgage and 
btained a preliminary decree. The 
reliminary decree has been passed on 


22nd December, 1973 under Order 34,rule 


. ofthe Civil Procedure Codé. As itis 
not a simple money decree, the provisions 
iof Order 20, rule 11 of the Civil Procedure 
jCode, as amended by sthis Court,” are 
inot applicable to the instant case. They 
do not supersede the provisions of Order 
34, rule 4 of the Civil Procedure Code. 
Therefore, the order ofthe learned X 
Assistant t Judge, City Civil Court, Madras, 

is not in accordance with law. That 
rder is, therefore, set aside. The petition 

f the judgement-debtor in C.M.P.No. 
11683 of 1974 on. the file of the X Assistant 
Judge, City Civil Court, Madras, is 

ismissed: The Civil révision. petition 
is consequently allowed.. There will be 
no order as to costs. 


R.S. 
IN THE HIGH COURT b JUDI- 
CATURE AT MADRAS. 

PRESENT.—S, Nainar. Sundaram, E " 

ec Petitioner 








' Petition allowed. 





~ 


1 


Sethuraman and others. 
v. "EOMG m 
The Authorised Officer, Land Re- 
arma Ramnad at Madurai a 

is Respondent. 


Tamil Nadu Land -Reforms (Fixation | of 
.ón Land) Act (LVIII of 1961), section 73, 
clause 8—Grant of exemption when can be 
made— "Exclusively for growing fuel — trees? 

Meaning— Glowing of fuel trees in the land 
` consciously indulged in cultivation by . the 
ane alone will suffice for the purpose 
of. section 73, clause (8) of the Tamil Nadu. 
Act (LVIII of (1961). oy 


In view of the expression “used exclusively 
for growing fuel trees” no spontaneous 
growth and sporadic growth: of ‘fuel 
trees will warrant -the -invocation of 
section 73, clause - (8) for the. potentia- 
lities of the land for being converted into’ 


D pie lands . cannot be ruled out. 


[ Para. 8. ] 


Petition under section 115 of Givil Pro- 
cedure, Code read. with .section 83 "of 
Act LVIII of:1961 as-amended by: Act 
ee UMEN UT EE ME MINDS 
*C.R.P. No, 1210 of 1975.. > 

i 24d February, 1378. 
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XVII of 1970 praying the High Court to 
revise the: Order of the Court. of Land 
‘Tribunal Subordinate Judge, dated - 10th 
April, 1975 and made in L.R.A. No. 3 
of 1974.. 


‘A. Varadarajan, for Petitioner. - 


K.-Venkataswami, Additional Governmen t 
Pleader on behalf of Respondent. 


The Court made the following 


OrpER.—The land owners under’ the 
Tamil Nadu Act LVIII of 1961 are the 
petitioners. When proceedings were ini- 
tiated under the Act, their predecessor- 
in-title, Chellam Servai put forth several 
contentions out of which only one: sur- 
vives for the purpose of this revision. 
The said contention relates to exemption 
claimed in respect of certain survey 
numbers under section 73, . clause 8 of 
the Act. 


2. The authorised officer found that 
the. land} for which the, landowners 
prayed for exemption under that cate- 
gory cannot be said to be one used exclusi- 
vely for growing fuel trees. The authorised 
officer found that the trees found in 
the survey numbers are not of permanent 
nature and they have not been grown 
by..the landowners and that-they have 
grown just accidentally. These con- 
clusions the authorised officer arrived 
at after personal inspection of the lands 
concerned. In this view, the exemption 
prayed for was negatived by the authorised 
officer. . 


3. There was an appeal to iie Land 
Tribunal (Subordinate Judge) of Ramana- 
thapuram at Madurai in Land Reforms 
Appeal No. 5. of 1974, and the Land 
Tribunal concurred with the order of 
the authorised officer in this connection. 
It must be pointed out that other reliefs 
prayed for by the landowners were 
granted by the Land Tribunal. 
as this contention is concerned, I find 
that there is absolutely no evidence that 
the landowners consciously indulged in. 
cultivation and growing of fuel trees in 
the lands concerned which alne would 
suffice the purpose of section 73, clause 
8 of the Act. This must be the correct 
proposition to be applied while invoking 
exemption under section 73, clause 8 
of the Act. In view of the expression| 


So far . 


In. 


“used exclusively for growing fuel trees", 
mo spontaneous growth and sporadic 
ssrowth of fuel trees will warrant the 
invocation of clause 8, section 73 of the 
Act, for the potentialities of the land for 
eing converted ‘into cultivable lands 
nnot be ruled out. I do not find any 
error of law or error of jurisdiction 
‘committed by the authorised officer and 
the Land Tribunal in this connection. 
4. In this view, the present revision is 
dismissed, but there will be no order as 
‘to costs. | 
R.S. ———— Petition dismissed 


AN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :— S. Suryamurthy, J. 


V. Devarajulu Naidu Petitioner * 


Ue 


The Authorised Officer (Land Re- 
forms) Kancheepuram... Respondent. 


Tamil Nadu Land Reforms (Fixation of 
‘Ceiling on Land)’ Act (LVIII of 1961), 
sections 5 (1)-(b) and 10 (2) .(a)—Minor 
son born after notified date— Whether entitled to 
5 standard acres. AS 

“The revision petitioner and his wife 


thad 2 daughters and 3 minor sons one o 
them being born on 2nd October, 1971. 


“The date of notification contemplated. 


‘by the Land Ceiling 
February, 1970. 
allotted to the family of the petitioner 
-consisting of five members and for 
-each of the other 2 members 5 acres 
vere allotted, in all 25 acres for the 
‘petitioner’s family. As the last of the 
minor sons was born subsequent to 
]5th February, 1970 the additional 
«extent of 5 standard acres to be allotted 
to every family member in excess of five 
‘was not allotted. 


Act is 15th 


‘Proceedings in the instant case were initia- 
ted on 25th August, 1973 when the ceiling 
-area in the case. of every family was 30 
standard acres. However, the proceed- 
ings were not pursued. The Fixation 
-of Ceiling Act was subseqeuntly amended 
making 15 standard acres as the ceiling 
area in the case of every family consisting 


-— 


+ Q.R.P. No. 3242 of 1975. 
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15 standard acres were . 


17t; March, 1978. 
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of 5. members.. After the amendment 
for the first time the present proceedings 
were initiated. Such proceedings in the 
instant case treating the ceiling area as 
15 standard acres were initiated only 
on 8th May, 1974. 


Held: The proce dings initiated: earlier 
cannot be relied upon by the petitioner 
to take umbrage under section 10 (2) 
(a) and the minor son born after the 
date of the notification cannet be taken 
into account. [Para. 4.] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Principal 
Sub-Judge (Land Tribunal), Chingleput 
dated 4th: October, 1975 and made in 
G.M.A. 23/74 (D. 17/T.N. 1/M.R.- 1/70), 
Authorised Officer (Land Reforms), 
Kancheepuram. - 


x 


N. Rosi Naidu, for Petitioner. 


Mrs. Gomathi, for Additional Government 
Pleader, for Respondent. 


The Court made the following 


‘OrpeR.—This is a civil revision 
petition against the judgment of the Land 
Tribunal (Principal Subordinate Judge) 
Chingleput, dismissing an appeal filed 
under section 78 of the Tamil Nadu 
Land Reforms (Fixation of Ceiling on 
Land) Act (LVIII of 1961), herein- 
after referred to as the Act, preferred 
against the order of the Authorised Officer 
(Land Reforms), Kancheepuram. The 
revision petitioner and his wife had two 
daughters and three minor sons. One 
of the minor sons was born on 2nd Octo- 
ber,1971. The date of notification contem- 
plated under the Act is 15th February, 
1970. As the last among the minor 
sons was born after the date of, 
the notification the additional extent 
of five, standard acres to be allotted . 
for every member of the family in excess 
of five was not allotted to the family 
of the petitioner. 15 standard acres 
wére allotted to the family of the petitioner 
consisting of five members and for each 
of the other two members, five acres were 


allotted. Thus 25 standard acres were 


allotted to the family of the petitioner. 


2. The petitioner contends that the 
minor son born after the notified date 
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is also entitled to. 2n extent 5 standard 
acres under section.5 (1) (b) read with 
section 10 (2) (a) of the Act. e 


3. It would appear that proceedings were 
mitiated on 25th August, 1973 when the 
ceiling area in the case -of every family 
. Was 30: standard acres. However those 
-proceedings were not pursued. The. Act 
has been subsequently amended making 
15 standard acres.as the ceiling-area in 
the case of every family- consisting of 5 
‘members. After the amendment for the 
first time these proceedings ‘have been 
initiated. e > 
4. "The contention of the learned counsel 
for the revision petitioner is that these 
. proceedings have. been taken for the 
second time,if the proceedings under the 
. unamended Act arè taken into considera- 
tion and therefore’ the . members of. the 
. family who were alive on the date of the 
. preparation of the draft.statement under 
- sub-section .. (1) should--be taken: into 
account. Admittedly in the instant case, 
. the draft statement ‘was prepared on 
: 8th May, 1974. Ifthe contentions of the 
learned counsel are correct, then the minor 
son born after 15th February, 1970 also 
‘has,to be taken into account. However, 
Yam unable to accept the contention of the 
the learnéd counsel: for the revision 


petitioner. Section 10 (2). (a) of the. 


Act lays dówn tbat. 


* For the purpose- of calculating: for 
the first time after the.date of.the 
commencement oí this Act the ceiling 
area for a family holding land on the 
date’ of the commencement: of this 
Act in. excess of 15. standard acres 
the authorised officer shall take into 
account only those members of that 
family who are alive on the notified 
date.” é : oe 


Such proceedings in thé instant case 
treating the ceiling area as 15 standard - 
 jacres have been initiated for the first 
time only on 8th May,1974. The proceed 
ings initiated earlier cannot be relied 
jon bythe petitionersto take umbrage under 
section 10 (2) (a). Therefore, the judg- 
ment of the Land Tribunal is confirmed’ 


_  jand.the revision petition ‘is dismissed. 


‘There willl be no order as to costs. - 
. RS. 





Petition dismissed. 


IN THE HIGH COURT OF JUDICA-- 
TURE AT MADRAS. ... .. ..- 


PRESENT :— iS. ‘Suryamurthy, jJ. l 


N. Srinivasan ; .. Petitioner 


- 


V. 
V. N. Ramasamy Chettiar and another - 
.. Respondents. 

(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) as amended™ 
by Act (XXIII of 1973), section 10 (2) (2) — 
Petition by landlord for eviction .of tenant — ^. 
on-payment of rent by tenant for-a long period, 

if wilful—Allegation of tenant ceasing to occupy 
premises for more than six months—Onus of^ 
proof—Whether eviction of tenant would result. 
n greater dis-advantage to tenant than the ad- 
vantage accruing to landlord. - ZEE 
(B) Tamil Nadi Buildings (Lease and Rent. 
Control) Act (XVII of 1960) (as. amended" 
of Act XXIII of 1973), section 10 (3) (c). - - 


Judicial notice was taken of the fact that. 
the concerned premises in Madurai town: 
was in a highly: crowded; Jocality - and. 
there ‘was bound to be great competition. ` 
for even a small place to vend and carry 
on business. To state that it would not - 
be difficult for the tenant to find alter— 
nate premises:is not only,speculative but 
preposterous.  - .o c S7 [Para 37]. 


The onus of proving-that the tenant-was. 
not in occupation of:the premises for a. 
period of more than.six months conti- 
nuously is entirely on the landlord who- 
alléges the same, ` [Para. 4.] 


If the landlord refused to receive the- 
rent tendered by the tenant the-latter- 
should have sent the same by money 
order. Failure to do.so.shows default. 
to be wilful. Para: 9] 


. Petition under -section 95 (1) of "Tamil. 


Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960-as amended by Act (XXIH - 
of 1973), praying the High Court tò- 


. revise the order of the Court of the Sub-- 


ordinate Judge (Principal) Madurai, dated 
25th March, 1975 and made in C.M.A. 
No. 522 of 1972 (R.C.O.P. Ne. 159 cf 
1971) -District Munsif Court, Madurai. 

Town. | -- ^" re Reo SD 
T FM 

. * CR.P. No. 1914 of 1975. M 
AME S : llth January, 1978. 


Ij 


S. Subbiah, for Petitioner. _ 
T. L. Rammohan, for Respondent. 
The Court made the followmg: 


ORDER.—This is & civil revision petition 
against the judgment of the learned 
Appellate Authority reversing an order 
of the learned Rent Controller. The 
petition was filed by the . respondent 
herein who is the owner of the premises 
to evict the revision petitioner from the 
premises in his occupation on the 
allegation that he had committed 
wilful default in the payment of 
rent for the period from 12th September, 
1970 till the date- of the petition 
for a period of six months, that the 
premises were required by way of additi- 
onal accommodation and that the tenant 
has not occupied the building for a 
period of more than six months. The 
learned Rent Controller found against 
all these contentions of the landlord. 
However, the learried Appellate Authority 
accepted all the grounds on which the 
landlord relied and directed the eviction 
of the tenant. 


2. Three questions. that have to be 
answered are,—  - 


(1) Whether the tenant committed 


wilful default in the payment of rent?. 


(2) Whether the tenant has ceased 
to occupy the premises for more tban 
six months? and 


(3) Whether the landlord is - entitled 
to evict the tenant and recover the 
premises in his occupation by way of 
additional accommodation and whether 
permitting him to do so and evicting 
the tenant will result in greater dis- 
advantage to the tenant than what 
would accrue by way of advantage 
to the landlord? 


3. I must straightaway say that the find- 
ings of the learned Appellate Authority 
on the latter two points cannot be sus- 
tained. The learned Appellate Autho- 
rity had come to the conclusion that the 
advantage to the landlord would out- 
weigh the disadvantage to the tenant, 
if the landlord is allowed to recover 
possession for additional accommodation, 
merely because the learned Appellate 
M L j3—30 
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Authority was of the opinion thet it would 
not -be difficult for the tenant to find 
alternate premises. 'This is pure specu 
lation. If regard is had to the over 
condition prevailing in the 
locality in Madurai Town in which th 
premises in question js situate and th 
trouble to which the tenant would be 
put if he is to find an. alternate accommo- 
dation in that area or.in its vicinity, i 
is clear that the opinion of the learned 


" Appellate Authority should be deemed 


to be not only speculative but preposte 
rous. I take Judicial notice of the fact 
that the premises in question which is 
situate near the Central Market Madurai 
which is within the jurisdiction of this 
Court, is a highly crowded locality and 
that there is bound to be very great 
competition for even a small place to: 
vend and carry on any business in this. 
area. Therefore, this ground on which 
the learned Appellate Authority thought 
that the landlord is entitled to eviction. 
cannot be sustained. On this question 
it was also found by the learned Appellate 
Authority that the landlord required 
the premises by way of additional accom- 
modation to accommodate his mother 
who is now in Salem residing with his. 
daughter and who desires to return to 
Madurai town and live with her son and 
get her self treated. This of course is à. . 
valid ground for considering the claim 
of the landlord fer additional accommo- 
dation. However, I am of the view that 
the disadvantage that may be caused 
to the tenant by evicting him will out-. 
weigh the advantages to the landlord’ 
if he is granted the additional accommo- 
dation required by him. Therefore, on 
this ground the landlord is not entitled: 
to eviction. 


4. Similarly, the learned Appellate 
Authority found that the tenant is liable 
to be evicted because he has not been 
in occupation of the premises for a period 
of more than six months. This conclu- 
sion he came to by. casting the onus of 
proof on the tenant. The onus of 
proving that the tenant was not in occu- 
pation of the premises for a period of 
more than six months continuously is 


.entirely on the landlord who  alleges 


the same. The landlord has not gone 
into the box to swear that the tenant 
has not been in occupation of the pre- 
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:mises for a period of more than six months. 
“Therefore this contention of the landlord 
-has not been established. 


5. However, the landlord is entitled 
to evict the tenant on the ground of 
wilful default in the payment of rent. 
Admittedly, the tenant did not pay any 
rent for the period from 12th Septem- 
ber, 1975 till the date of presentation -of 
‘the petition for eviction in the court of the 
learned Rent Controller. He endeavours to 
make out that the default committed by 
-him was not wilful, because the rent tend- 


ered by him was not accepted by the land- ` 


ent tendered by him, he should have 
ent the same by money order. . The very 
fact that he has not done so discredits 

is endeavour to make out that he ten- 
4dered the rent to the landlord and he 
efused to receive the same.: In the 
circumstances, the conclusion come to 
by the learned Appellate Authority that 
the default, admittedly committed by 
‘the tenant, was a wilful default is correct 
„and is confirmed. Hence this civil revi- 
sion petition is dismissed. Now, it: is 
conceded by the learned counsel for the 
revision petitioner that the revision peti- 
tioner has vacated the premises already. 
‘Therefore, the question of granting time 
does not arise. There will be no order 
‘as to costs. l ; ; 


feat If the landlord refused to accept the 


R.S. ı —-—+—+- Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


Present :— T. Ramaprasada Rao, Cf. . 
V. P. Abdul Rahman and others | 

v. ... Petitioners” 
Ganga Chandrasekaran .. Respondent. 


Tamil Nadu Buildings (Lease and Rent ‘Con- 
trol) Act (XVIL of 1960), as amended by Act 
(XXIII of 1973), section 10(8)—Three per- 
sons owning building - Eviction petition by one 
co-owner—No previous written consent by other 
co-owners-Petition for eviction whether man- 
tainable. | 


Assuming that a co-owner as the respon- 
dent in the present case was collecting 
cr receiving the rents trom the petitioners, 
as an agent of other co-owners and also for 
himself, the sub-section demands that a 
petition for eviction under section | 10 
under one or other of the accredited 
methods provided for therein is maim- ` 
tainable only if the previous written con- 
sent of the landlord is obtained for the 
purpose. The co-owner shall not without 
the consent of others, file, an application 
for eviction, and if a question arises as to 
whether he had obtained any such con- 
sent, which could be established in the 
‘alternative even in the course of the pro- 
ceedings and before eviction, it would 
be ingenuous to extend the intendment 
of the prescription as meaning that the 
previous written consent should be given 
even before filing a petition to cbtain an 
order for eviction. -The entitlement of 
the owner for eviction of a tenant, refer- 
red to in sub-section (8) should not be 
construed literally but liberally. 1f, 
therefore, the written convent is obtained 
in the course of the trial and if that writ- 
ten consent of the other co-owners sufli-, 
ciently reflects the position that they gave 
the consent even at or about the time 
when the petition was filed, then, the 
-Court which appreciates such evidence, 
could come to the conclusion that there 
has been such a previous consent as requir- 
ed under sub-section (8). The revisional 
-provision in section 25 of the Act XVIII 
of 1960 enables the High Court to satisfy 


. itself as to the regularity of the.proceed- 


z 4 E 
*C.R.P.Nos. 985, 990 and 1278 of 1978. i 
= E i 7 23rd, Jure 1978. 
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3ngs or its correctness, legality or pro- 
priety cf any decision which comes up 
before it for challenge. It cannot be said 
post facto consent in writing of the co-' 
‘owner which is declaratory of such con- 
sent having been'given to "the"  co- 
owner who files the petition does not reflect 
the position that there was such previous 
written consent of the other co-owners 
‘which entitled “the”? co-owner to apply 
for eviction of the tenant. 


[Para. 2.] 


Petitions under section 25 ofthe Tamil 
Nadu (Lease and Rent Control) Act 
-XVIII of 1960 as amended by Act XXIII 
-of 1973 praying the High Court to revise 
the order of the Court of Small Causes 
(III Judge, Madras dated 28th February. 
1978 and made in HRA Nos. 41 and 
40 and 480f 1977, respectively. (HRC 
Nos. 361,359, and 360 of 1975 Court 
of Small Causes VI Judge, Madras. 


P. Raghaviah, for Petitioners. 
"he Court delivered the following 


JUpGMENT:—The only surviving point for 
‘consideration is whether the order of 
eviction of the Appellate Authority under 
Act XVIII of 1960 on the ground 
that the respondent landlady wants 
the premises for demolition and 
reconstruction is right. The concurrent 
finding of fact is that the require- 
ment is bona fide and eviction has to 
be ordered on that account. The ques- 
tion mooted out before me is that as the 
eviction petition was filed by one amongst 
three co-owners without the requisite 
‘written perniission from the other two 
‘co-owners to file the ;etition, the petition 
is rot sustainable. Secondly it is said that 
ExP-5, and P-6, which are written autho- 
rities from the other two co-owners which 
‘were filed at a later stage and particu- 
larly at the stage of the cross-examination 
‘of the landlady, wili not- enure to the bene- 
fit of the respondent and cannot cure the 
‘defect which has set in when the petition 
‘was initially presented without such a 
"Written perrfission from the co-owners. It 
is not disputed that Ex. P-5 and P-6 do 
reflect permission in writing of the other 
two co-owners of the building. But what 
is contended is that such permission in 
‘writing having come at the stage of trial, 
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it cannot have effect retrospectively and 
cure the technical defect in the petition 
as filed originally. The intendment of 
the Legislature in demanding the written 
permission of thé co-owners of a buil- 
ding, when a petition for eviction under 
one or the other of the provisions of Act 
XVIII of 1960 is filed by a co-owner 
amongst them is obvious. It is to avoid any 
challenge by the co-owners at a later stage 
about the regularity of the said proceed- 
ings. ‘There may be occasions when the 
co-owners might even -refute the allegation 
made by the respondent. In such cases 
they would. never have intended to file 
an eviction petition at all. In order to 
avoid such impasse, which cannot easily 
be set right, the Legislature provided for 
a provision such as sub-section (8) in 
section 10 of Act XVIII of 1960. Sub- 
section (8) reads as follows :— 


"(8) Notwithstanding anything contain- 
.ed in this section no person who is receiv- 
ing or is entitled to receive the rent of a 
building merely as an agent of the land- 
lord shall,except with the previous writ- 

. ten consent of the landlord, be eutitled 
to apply for the eviction of a tenant." 


2. Whether this provision would apply 
to a co-owner is doubtful. I am not, how- 
ever, inclined to express an opinion on 
it. Assuming that a co-owner, as the res- 
pondent in this case, was collecting or 
receiving the rents from the petitioner, 
asan agent of the other co-cwners and 
also for himself, the sub-section demands 
that a petition for eviction under section 
10 under one or the other of the’ accre- 
dited methods’ provided for therein is 
maintainable only if the previous written 
consent of the landlord is obtained for 
the purpose. Relying upon the word 
"previous" in sub-section (8), it is con- 
tended that such consent should be pre- 
vious to the filing of the petition and 
any substitute to demonstrate such pre- 
vious consent is not a compliance with 
the prescription in  sub-section (8) of 
section 10. I am unable to agree. The in- 
tention appears to be that a co-owner shall 
not without the consent of others, file an 
application for eviction, and if a question 
arises as to whether he had obtained any 
such consent, which could be established 
in the alternative even in the course of the 
proceedings and before eviction, it would 


í 
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be ingeneous to extend the intendment IN THE HIGH COURT OF JUDI- 
Jof the prescription as meaning that the CATURE AT MADRAS. 

previous written consent should be given 

even before filing a petition to obtain an PRESENT:—S. Natarajan, J. 
order for eviction. The entitlement of the Ramu Reddy and another 
owner for eviction of a tenant, referred to 
in sub-section (8) should be construed e Appellanis™ 
not literally but liberally. If, therefore, the y, | 
written consent of the co-owners is obtained » 

in the course of trial and before an order A. K. Sampath Reddy and another 
for eviction is obtained and if that written .. Respondents. 
consent of the other co-owners sufficiently "P 

reflects the position that they gave tbe con- Cwil Procedure Code (V of 1908),. 
sent even at or about the time when the Order 39, rules 1 and 2 and sections 104- 
petition was filed, then, the Court, which (2) and 96—Swit for declaration of- 
appreciate such evidence, could come to ‘ight to possession as cultivating tenant: 
the conclusion that there has been such and for injunction — Suit dismissed —- 
a previous consent as required under A ppeal by plaintiff—P etttion for tempo- 
sub-section (8). The revisional provisionin rary injunchon—Temporary injunction: 
section 25 of Act XVIII of 1960 enables the granted — Appeal by defendant against- 
High Court to satisfy itself as to the regula- the order—MJaintainability. 

rity of the proceedings or its correctness, , . 
legality or Oi a any decision which While an appeal to the High Court 
‘|comes up before it for challenge. It against the order of an appellate J udge- 
cannot be said that post facio consent granting a temporary injunction which 
in writing of the co-owner, which is itself was passed in an appeal agaist the: 
declaratory of such consent having been trial Court's order dismissing a petition 
given to "the" co-owner who files the under Order 39, rule 1, Civil Procedure - 
petition, does not reflect the position that Code. will not lie in view of section 104 - 
there was such previous written consent (2) of. the Code, where however, the: 
of the other co-owners which entitled the" order appealed against in the High Court 
co-owner to applyforeviction ofthetenant. was not passed in appeal preferred un- 
In the instant case, the Courts below der Order 43, rule 1 but was passed in 
appreciated the position and came to the appeal preferr ed under section 96, the- 
conclusion that the evidence on record Civil ` Miscellaneous appeal is not barred’ 
justify the conclusion that there was such by section 104 (2): [Paras. 4, 5.] 
a previous written consent. It cannot 

be said that such an order is illegal or Cases referred to :— 


sea alana ata ua C.K alakis V. P. C. Munuswami. 
3. The civil revisionjpetitions are dismis- Chetti, (1970) 83 L.W. 170; Rama-- 
sed. The tenants are granted four months swamy v. Chinna Sithammal, A.I.R. 
time to vacate. 1076 Mad. 63. l 
R.S. ——— Petitions dismissed. > 
Appeals against the order of the Court: 
of the Subordinate Judge, Kancheepuram . 
dated 30th April, 1977 and made in I. 
^. A. No. 258 of 1977 in A.S. No. 69°, 
| of 1977 and I.A. No. 255 of 1977 in: 
Ea A.S. No. 68 of 1977 respectively. 


S. Subbiah, for Appellants. | 
R. Sundaravaradan, for C. S. Pra- 
kasa Rao, for Respondents. o 3 


* A.A.O. Nos. 288 and 289 of 1977. 
\ b 25th February, 1978.— 


AT) 


“The Court made the following 


“ORDER.—The defendants in two suits, 
“who were the respondents in the appeals. 


‘preferred against the suits and petitions 
fled under Order ‘39, rules 1 and 2 and 
section 151, Civil Procedure’ Code, are 
the appellants in the two civil miscella- 
“neous appeals. The facts in both the 
cases are identical and therefore, it is 
venough if the facts in one of the suits 
-wz., O.S. No. 725 of 1974, are men- 
-tioned. 


2. The suit, O.S.: No. 725 of 1974 
-was filed by the respondents in C. M. 

.A. No. 288 of 1977, for declaration of 
‘their right to be in possession of the 
‘suit lands as cultivating tenants and for 
-a permanent injunction: ‘During the 
-pendency of the suit, the plaintiffs asked 
for an order of interim injunction, while 
the defendants asked for the appoint- 
“ment of a receiver. . It is not necessary 
‘to refer to the order passed by the trial 
"Court on those petitions. The suit was 
tried m due course and was dismissed. 
Against the dismissal of the suit, the 
plaintiffs filed an. appeal to the: Sub- 
‘Court, Kancheepuram and, once again, 
filed a petition (under Order 39, rules 
‘1 and 2 and section 151, Civil Procedure 
Code for temporary injunction. till the 
«disposal of the appeal). The Subordi- 
nate Judge, after hearing the other side, 
has allowed the petition and ordered tem- 
-porary injunction in favour of the ap- 
pellants before him till the disposal of 
the- appeal. As against the order of 
temporary injunction, the defendants- 
(respondents ‘before’ the lower appel- 
date Court) have preferred this: Civil 
-miscellaneous appeal. : 


:3. When the appeals were taken up 
‘for hearing ~ Mr. Sundaravaradan, 
learned’ counsel for the respondents, 
raised a preliminary objection stating 
that no appeal lies against the order of 
temporary injunction granted by the Sub- 
ordinate. Judge. .. As authority for this 
contention, 4e cited C. Kalahasti y. P. 
eC. Munuswami- Chetti!, which was 
decided by, me. Mr. "Subbiah, earned 
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counsel for the appellants, countered the 
objection "of Mr. Sundaravaradan by 


"stating that the decision in C. Kalahastt 


v. P. C. Munuswami .Chetti? was ren- 
dered under different circumstances and 
the- facts c£ the present case would not 
attract the ratio laid down in that case. 
In addition, he submitted that it is the 
decision in Ramaswamy vw. Chinna 
Stthammal, which would govern the 
case of: the appellants. , 


4. On.a consideration of the matter, 
I a there is force in the contention, of 

Subbiah. `C. Kalahasti v. P. C. 
Fo de: Chett?, was a case where a 
plaintiff filed an application under Order 
39, rule 1, Civil Procedure Code before 
the trial Court for a temporary: injunc- 
tion.. On, the trial Court dismissing the 
petition, the plaintiff, preferred a civil 
miscellaneous appeal against that order 
and filed another petition under Order 39, 
rule 1, Civil Procedure Code before the 
appellate Court for temporary injunction. 
When the appellate Court granted. tem- 


porary injunction, the defendant in the 


suit filed a further appeal to this Court. 
It was in that situation; I-held that an 
appeal against the order of the appellate 
Judge, which itself was passed in an ap- 
peal against a petition under Order 39, 
rule 1, Civil Procedure Code will not lie 
as sub-section (2) of section 104 placed 
an embargo on such appeal. This posi- 
tion has been clarified by N. S. Rama- 
swami, J., in KRamaswami v. Chinna 
Sithammal? in the following words: 


"As against that order an appeal was 
filed to this Court and Natarajan, J., 
held that the appeal does not lie. It 
is pointed out that; even though .an 
order under Order 39, rule 1, Civil 
Procedure Code is an appealable order 
under Order 43, rule 1, Civil, Proce- 
. dure Code, the order having been made 
- by an appellate Court, sub-section (2) 
"of section-104, Civil Procedure Code 
applied and that, therefore, the appeal 
. was, not, competent. On the, facts of 
- that. case, if I may say so .-with res- 
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pect, the decision of Natarajan, J., 
is unexceptionable. As seen above, 
the order which was appealed against, 
though made under Order 39, rule 1, 
- Civil Procedure Code, had been passed 
in an appeal which itself was one 
against an appealable order. The ap- 
peal before the Court which passed 
' the order questioned before Natarajan, 
J., was really one coming under sec- 
tion 104, that is, an appeal against an 
appealable order. But, the observa- 
tions of the learned’ Judge are sought 
to be construed: as laying down the 
law that no appeal lies against an order 
passed in any appeal even though the 
order is an appealable one under one 
or other of the clauses of Order 43, 
rule 1, Civil Procedure Code. The 
. learned judge could not have possibly 
meant it so." 


The above-passage, if I may say so with 
respect, correctly portrays my decision 
in C. Kalahas v. P. C. Munuswame 
Cheti*, and I am thankful to my learned 
brother, N. S. Ramaswami, J., for hav- 
ing ‘elucidated the ratio laid down in C. 
Kalahasti v. P. C. Munuswami Chettt'. 


5. In. the instant cases, the orders 
which are appealed against before this 
Court were not passed in appeals pre- 
jferred under Order 43, rule 1, Civil Pro- 
cedure Code, but were ones passed in 
appeals preferred under ‘section 96 of 
the Code. Therefore, as pointed- out 
by N. S. Ramaswami, J.; in Rama- 
swamy v. Chinna- SithammaP, the Civil 
miscellaneous .appeals are not barred by 
sub-section (2) of section 104 of, the 
Code. Hence the preliminary objection 
in.each of the two appeals cannot be sus- 
tained. The appeals will therefore stand 
posted for further hearing on merits. 


6. This appeal having been sét down 
this day (25th February, 1978) for fur- 


. ther hearing in pursuance of the order, 


dated 13th December, 1977 and made 
herein in the presence of Mr. S. Sub- 
biah, Advocate for the Appellants in each 
of the Appeals and of Mr. R. Sündara- 
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varadan for Mr. C. S. Prakasa Rao, 
Advocate for the respondents in Civil. 
Miscellaneous Appeal No. 288 of 1977 
and for the Respondent in C. M. A. No. 
288 of 1977 and for.the Respondent in 
289 of 1977. . l p. rat 


The Court made the following 


OnpER.-—Both the appeals have com- 
mon features : though- they have been 
preferred by different parties. The res- 
pondents in the two appeals claim to be 
cultivating tenants. For a declaration 
of their status as, cultivating tenants and 
for a decree for permanent injunction - 
restraining their respective landlords from: 
dispossessing then, they filed suits in the 
Court of the District Munsrf, -Tiruvallur. 
Both the suits ended in dismissal and the 
finding rendered in the suits was that the 
tenants-plaintiffs were not in possessiom 
and were not entitled to the reliefs asked: 
for by then in the suits. ` As against the- 
judgment and decree of the trial Court 
in their respective suits, the tenants pre- 
ferred appeals to the Subordinate Judge 
of Kancheepuram. In the appeals they: 
once again asked for an order of tempo-- 
rary injunction in their favour. The- 
applications were opposed ^ by the con- 
cerned landlords. The Subordinate- 
Judge, without going into the merits of 
the case or the prima facie entitlement of 
the petitioners in the applications for- 
temporary injunction, or the balance of 
convenience of the parties, has passed a- 
cryptic and confusing order and that has. 
necessitated the landlords to. come for- 
ward with these two appeals: The order- 
passed by the Subordinate Judge in each: 
case is as follows: 


" = 


“Counter filed. Arguments heard}. 
status quo prior to judgment of the- 
lower Court to be maintained.  Peti-. 
tion closed.” 


It is needless to say this is hardly a satis-- 
factory or proper disposal of the peti-- 
tions in the two appeals by the Subordi-- 
nate Judge. He has not considered the 
rival claims of the parties as to who is. 
in possession of the property. ie has 
also not touched upon the finding of the 
trial Court as to who was in possession: 
of the property. The order does not- 


1I). . 


also indicate as to what was the status 
quo prior to the judgment that is to be 
maintained by the parties. The position 
before the trial Court was that the ten- 
ants had filed petitions for temporary in- 
junctions, but no orders were passed on 
those petitions. On the-other hand, on 
petitions filed by the landlords a receiver 
had been appointed by the trial -Court 
to harvest the standing crops on the 
. lands and that order, was not set aside 
by the Subordinate Judge on appeal to 
him. ‘In such circumstances, the direc- 
tion of the Subordinate Judge that status 
quo prior to the judgment of the lower 
Coürt should be maintained is clearly 
misleading and ambiguous. The Sub- 
ordinate Judge should have ,disposed of 
each of the petitions with reference to 
the contentions of the parties and he 


must indicate in the order whether the 


tenants are entitled to an order of injunc- 
tion in their favour or not and give his 
reasons for the order passed by him in 
the petition. 


8. The Appellants are therefore justi- 
fied in their grievance about the manner 
in which the 
passed orders on the injunction petitions. 
Therefore, both the appeals will stand 
allowed and the papers will be remitted 
to the Subordinate Judge ‘for. fresh dis- 
. posal. of the interlocutory applications 
in accordance with the directions con- 
tained herein. The parties will bear 
their respective costs. Thé Subordinate 
Judge will dispose of the petitions with- 
in four weeks from the date of receipt of 


^. the records and if possible, he will dis- 


pose of the main appeals themselves ex- 
pedittously. l l 
R.S. l Appeals allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction: ) 
PRESENT :—G. Ramanujam, J. 


V. Ramaswami Reddiar (died) and 
others Petitioners* 


v. 


The Board of^ Revenue, Settlement 
of Estates, Chepauk, Madras-5 and. 


another Respondents. 


(A) Tamil Nadu Estates (Abolition 
and Conversion into Ryobwari), Act 
(XXVI' of 1948), section 11—Order- 
passed by the | Government —Whether- 
petition ‘to review earlier order | main- 
tainable—G overnment, whether has inhe-- 
rent powers to review such order. 


(B) Constitution of India (1950), 


Article 226—Original order of the Gov- 
ernment not challenged before High. 
Court—Writ Petition against the order- 
dusmissing review petition — Whether- 
High Court can set aside the original 
order passed by Government - 


Following the decisions of the Supreme- 
Court it must be held that in the present: 
case the Government had no power to 
review its earlier order and that the peti- 
tion filed by the petitioner was therefore- 
not maintainable. The impugned order: 
so far as it says that the review petition: 
will not lie to the Government has to be- 
upheld. The High Court cannot inter-- 
fere with the earlier order of the Gov-- 
ernment in a writ petition which ' is- 
directed against the order passed on the- 
review petition by the Government. The- 
original order passed by the Government. 
is not subject of attack in the writ peti-- 
tion before the High Court and there- 
fore itis not possible for the Court to 
set aside that order. [Paras. 5 and 7.], 


Cases referred to:—' 


| Natarajan Chettiar v. State of Madras,. 


(1960) 2 M.L.J. 150: 1960 L. W. 
113: TLL.R..(1960) Mad. 449; Bala— 


*W.P. No. 3987 cf 1973. . 167 December, 1977. 
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krishnayya v. State of Andhra Pra- 
desh, (1954) 67 L.W. 36 (Sh. N.); 
Patel Narshi Thackensi v. Shri Pradyu- 
-mansimahiji, (1970) 1 S.C. W.R. 491: 
.A.I.R. 1970 S.C...1273; Director of 
Inspection. of Income-tax v. Pooran 
Mall & Sons, 96 J.T.R. 390: (1975) 2 
eC RE 
AA.I.R. 1975 S.C. 67. 


Petition under Article 226 of the Cons- 
titution of India, praying that in ‘the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records of the pro- 
ceedings of the Government of Tamil 
Nadu in G.O. Ms. No. 3157, Revenue, 
«lated 4th June, 1973 confirming its ear- 
lier order dated 23rd June, 1970 in G.O. 
Ms. No. 1960, which in turn confirmed 
-the order of the Board of Revenue in 
"B.P. Perm. No. 123 of 1969 date 19th 
"February, 1969, to quash the said orders 
relating to issue of patta for S. No. 1|1 
-part measuring AC. 25-50 of Athaloor 
"Village, Dindigul Taluk, Madurai Dis- 
trict (Kannivadi Zamin). 


.D. Peter Francies, for Petitioners. 


C. Chinnaswami, for Government Plea- 
„der on behalf of Respondents. 


“The Court made the following 


^ORDER.—Ihe Petitioner herein prays 
for the issue-of a writ of certiorari to. 
«quash the order of the,second respon- 
-dent in G.O.: Ms. No. 3157, Revenue 
„dated 4th June, 1973 rejecting his re- 
-view petition and directing the land in 
‘survey No. 1|1 (Part) measuring 25-50 
-acres in Athaloor village be treated as 
"forest margin. ` i 


-2. Athaloor village ‘formed part of 
Kannivadi Zamin which was taken over 
tinder. the Tamil Nadu Estates (Aboli- 
-tion and Conversion into  Ryotwari) 
. Act, 1948 on 2nd July, 1957. 
-the taking over of the.zamin, ryotwari 
settlement was introduced therein in 
fasli 1371. The petitioner herein had 


obtained an assignment from the ex-’ 


"Jandholder after lst July, 1945 on pay- 
-ment of a nazar amount of Rs. 500 of 
:an extent of 120-68 acres.. When the 
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settlement operations were going on, the 
petitioner applied for ryotwari patta for 
the following lands assigned to hit by 
the landholder. 


. S. No. 1/1 * 35-50 acres. 
S. No. 1/2 36-08 acres. 
S. No. 1/3 , 4-92 acres. _ 
S. No. 1/4 3-50 acres. 
S. No. 1/6 6-64 acres. 
S. No, 1/7 34-20 acres. 
S. No. 1/8 2-05 acres. 
S. No. 1/9 2-08 acres. 


3. Since the assignment in favour of: 
the petitioner was after lst July, 1945 
the Assistant Settlement Officer, Madu- 
rai enquired into the petitioner's claim 
for patta and recommended to the Settle- 
ment Officer for ratification of the 
assignment made by the landholder for 
S. Nos. 1/35 measuring 35.60 acres 
and S. No. 1/36 (Part) measuring 
66.23 acres, and for rejection of the 
claim for survey No. 1/1 (part) measur- 
ing 25.50 acres on the ground that it 
lies within the three chain belt area of 
the reserved forest on the western side. 
The Settlement Officer in türn submit- 
ted proposals to the Board of Revenue, 
the first respondent herein as the extent 
involved exceeded his power of ratifica- 
tion. The first respondent examined 
the proposals sent by the Settlement 
Officer and ultimately passed an.order on 
19th February, 1969 ratifying the assign- 
ment of the land of survey No. 1/35 
measuring 35.60 acres and survey 
No. 1/36 (part) measuring 66.23 acres 
under the proviso to section 11 of the 
Act, but at the same time rejecting the 
petitioner’s request for patta for survey 
No. 1/1 (part) measuring 25.50 acres, 
on the ground that it is forest margin. 
Agerieved by the order of the Board of 
Revenue the petitioner filed a revision 
petition to the second respondent. After : 
examining the facts and -evidence on 
record the second respondent in G.O. 
Ms. No. 1960 Revenue dated 23rd June, 
1970 rejected the.same stating that there 
are no grounds to comply with the re- 
quest of the petitioner for the issue of 
patta in respect of survey No. 1/L. 


' The petitioner subsequently filed a review 


petition before the second respondent. 
f 


ft] 


That review petition was rejected by. the 
second respondent on; 4th June; 1973 
holding that: (1) ‘no review petition lay 
to Government: in, the matter; and (2). 
even: on the. merits: there is. no case for, 


reconsideration of the. orédeérs already. 


issued, on. 23rd June, 1970.. -The said 
order ‘of. the second respondent. -dated 


Ath June; 1973-has. been amend: in; 
n Act XXX of 1947. 


this, writ petition. i 


bold 


-4. According: to the petu og | 


the provisions. of the Tamil Nadt Act; 


XXVI of 1948 ‘or the Rules - framed’ 
-tliereundér? did not. “specifically provide 
ifor.a review to the Government i in res-. 
. ‘pect of” orders. 
‘the second ' respondent should ' be taken’ 
ito have“an inherent power to réview its 
own order and, therefore, the inipugnied 


jorder so far “as it proceeds" on: .the: basis 
‘that, no review petition | lay to ‘the’ Gov- - 


try 9t? 
érnment, in this case “cannot bé sustaiil- 
ed. 


to a decision of a Division Bench of this 
Court in Natarajan Chettiar. v. State of 
Madras’, . It, is not in’ - “dispute . ‘that 
: neither the provisions. of the. Act^nor the 


- Rules framed thereunder expressly. pro~“ 
vide for a réview in. respect: of mattérs l 


arising out of applications. for. issue' ‘of 
patta’ under . section I 
unless the petitioner. establishes’ that the 
second respondent has “got an inherent 


power to Teview its"own earlier decision: 
in matters arising under. section 11, the. 


petitioner cannot - ‘sustain ` a. review “peti: 
tion before the second. respondent, ` 
the decision’ cited a Division Bench had 
taken the view that Tribunals function- 
ing ‘under , Tamil. Nadu? Act XXVI of 
1948 and „exercising quasi” judicial func- 
tions 'and, giving findings in the‘ B 
sence. of the parties must’ be. held" 


possess an inherent power "to review. i 


decision. where due ` cause, is shown ‘and 
that ` such a presumption of inherent 
power to ‘review in’ the case of quasi 
judicial. Tribgnals i is riécéSsary 1 to enable 
. them to rectify: an error apparent oh the 
face of the. record or “for | siinilar ade- 
quate reasons. The questiori involved 
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passed ‘under ! section 11, : 


In support of this‘ contention, tlie" 
learned counsel for the petitioner refers l 


Therefore; l 


Tn - 


Pa 
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in that case was: dè to whether a parti. 


cular village did-or did not fall within 


Madras Act XXVI of 1948 or Madras 
Act-XXX of:1947. . The Tribunal had 
earlier held in the -absence of the ryots 
that the village did not -fall within the 
ambit of the : definition of “estate” either 
under Act, XXVI of 1948.or under 
Subsequently, , the 
Tribunal ; ¿Was approached . forza rehear- 
ing: ‘of the ‘appeal rafter thaking the. ryóts 
as parties, Dealing with the powers of 
the Tribunal, to reconsider. ‘the _ matter 


ne again the Mio observed: 


gh rane 


with a quäsi AI "Tribunal giving 
a finding” in ‘thé présence of ‘the ` par- 
-tié5, WhietHer a particulàr villagé did or 
. did ‘hot fall within the ‘ambit ‘of the rele! 
"vant! provision: 
` stressed, "there can be'no doubt that au 


inherent power to review should ' be. 
: -, presuthed i in all süch cases, as it cannot. 


be just: and’ expedient that such? Tribu: 
' nals ) ‘rendering’: “judicial decisions 
-: should be unable to:-rectify-an error 
; "appàrerita fon the face of the record, or 
to éxercisé powers. of: ‘review "for. simi 
‘lar adequate’ Causes". Kor 8 


fiu 


"aM o 00 0. 0. 


"The" Bench:. “considered an- ~ earlier” dec 
sion ,of- Balakrishna Ayyar, J., in Bala- 
hrishnayya y., State ‘of. Andhra- Pra- 
desht, “wherein the Inam Settlement.Offi- 
cer^was held to have no jurisdiction, to 


,reopen:an enquiry.. made. under section 9 
of Act. XXVI of 1948 at. the instance 


of. persons -not made parties-to the pro; 
ceedirigs-and- who felt agerieved,.as hé 
became -functus officio as- soon,as he 
passed: an order, and: distinguished. the 
same ‘on ‘the. ground ‘that. it, wasa ;case 


of- Settlement Officer making some. kind ` 
of an administrative, enquiry under the 


Act and- not quasi judicial. enquiry. The 


above decision, of, the: Bench. holding that — 


the-ambit of the relevant provisions of - - 


_ As we have already: 


a quasi. judicial authority acting ünder .- 


a: statute. should’ be- taken to. “have, inhe- 


ub powers for. reviewing. its Own. orders 


‘cannot. be taken tobe: good law in view 


of- the- decision of the Supreme; Court 


in Patel Narshi, Thakenshi v.. 2 hri Pra- 


“1. (1960) 67 L.W. 36 S.N). o 4 


© sw wd 


T- 
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dyumansinghji . ’ 
of the Government to review: its own: 
orders passed under section .63 (2) of 
the Sourashtra. Land Reforms Act, 1951, 


was considered” ‘and . the Court. 'Observ- 
ed: ; . ee i 


«Tt is: well a that ilie power m 
' review' is not an inherent-power. "Tt 
must be conferred by law either speci- 
" fically or by: necessaty - implication... 
" No- provision in the Act was brought 
to‘ our notice from! which it-could be 
“gathéred, that the- Government 'had 
"power to review its own.order”. + 
5. Following the said decision of the 
Supreme, Court .it must be held ;that-2n 
this casé the Government: ‘had, no power 
to review and that , the. petition : filed -by 
the: petitioner -for review was not there- 
fore maintainable. "The impugned order 
so far as, it says that the review. petition 
will not ‘Tie: to. the Government, .has to 
be upheld. 


6. ;The learned coude for. the peti- 
tioner contends thatethe petitioner. mere- 
ly filed an application before the Goyefn- 
ment and the same cannot be taken to 
be a :reyiew. application. ; But having 
regard to the facts, the, application filed 
by the petitioner .can only be:by way of 
review or for reconsideration of the 
Government's! earlier - orders. '- Admit- 
tédly the ‘petitioner has -already ‘moved 
tlie Government in revision against the 
order of the Board:‘of Revenue’ refus- 
. ing to sanction ryotwart patta: in relation 
to-the extent in question 'and the'Gov- 
ernment rejected that revision pétition? 
It is only ‘thereafter thé petitioner has 
filed ‘the petition either’ for ‘review or 
for reconsideration of the earlier orders. 
Therefore even if thé petitioner has: not 
specifically: stated that the petition is one 
for review having ‘regard to the facts, 
the petition can. only be taken as one 
T review. 7 ' 

: Since the petitioner’ s review’ + peti 
Et .has been held not? maintainable it is 
not necessary. to go into the merits of” the 

"e 
petitioner’ s. contentioris even though the 
l impugned | order deals with . the merits of 
the, petitioner! s contention .; | At this 
Stage th thé learned ‘counsel’ for the peti- 


l. - (1970) 1 S.CCW:R, 491: A.LR. 1970 S.C. 
1273. 
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In that case the power. 


tioner contends that ‘though the Govern- 
ment has no power-to review its orders, 
this Court :exercising jurisdiction. ‘under: 
Article 226 of the Constitution of "India, 
can grant the- relef'to him by setting 
aside the -earlier order passed by the 
Government: as it is: always open to this 


(1076 .— 


Court to móüld*the relief with reference 


to the ‘circtimstances to the case." I do: 
not see how this Court'can E 
with the earlier order of, the Govern- 
ment `` in a "writ petition which is direct- 
ed against the order passed in the re- 
view petition by the Government. The 
origina] order, passed by the Government 
is not the subject-matter of attack before 
this Court añd therefore it is not possi- 
ble ‘for this Court to set aside that order. 
The fact; that the Court is entitled to 
mould, the relief... with reference, to. the 
facts of. the. case before it will not 'enable 
the Court to set aside an order which. 
has not. been,specifically challenged be- 
fore’ it. The learned, counsel’ makes a 
reference to the’. decision of the Supreme 
Court .in’ Director of Inspection of In- 
come-tax v .. Pooran Mall & Sons!, as 
énabling: the Court to quash the original 
order of the ‘Government: The” said 
decision has ‘absolutely no relevance ‘and 
it is of no help to the petitioner. There 
a particular order had been . challengéd 
on the.ground that it violated the princi- 
ples of natural justice in that the asses- 
see had no adequate opportunity to put 
forward bis case- before the order was 
passed... It’ was also contended that the 
authority; who passed the order- had ño 
jurisdiction to deal with the matter.. 
Accepting the, contentions the Court held: 
that. the assessee,. iş entitled to not only 
the relief of. setting aside of the impugn- 
ed order but «also a direction to the 
authority having jurisdiction. to pass a 
fresh order after. giving an -opportunity 
to the assesseé. L do not see how. that 
decision will help thé petitioner in his 
submission’ that, this Court can set aside 
an order which ‘has. not" been impugned 
before it. “The writ petitton therefore 
fails and. i is dismissed. 
ever be: nj, order, as to costs, 
Petition dismissed. 


R.S. 


———————Ó—" 
1. (1974) 96 LTR. 3907 (1975) 2 S. R.: 104: 
(1975) Tax. LR. 33: ALR, 1975 S.C. 67. 
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There. will hows - 
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IN THE HIGH COURT.OF JUDI- 
CATURE AT MADRAS. H 


PRESENT —V. Balasubrahmanyan, J. 


S. Charles Samuel M and others. 


. Petitioners pF 


; 4 tid ie aiai ! i. RR * t e ~ + ay = ro 2. ? 


P I 


Board of Trustées, Devaswom ‘Board 
Office, Suchindrum, Kanyakumari 
District ` Respondent. 
Civil Procedure Code (V of 1908), sec- 
tion 151, Order 23, rule: 1, (2)—Swit 
against devaswom of : a, temple —S tatu- 
tory, notice under section 34.of the Mad- 
ras (Transferred Territory) Incorporat- 
ed and Unincorporated Devaswoms Act; 
1959 — „Suit decreed, as prayed for but 


dismissed on appeal—S econd appeal by 


plaintiff —4A pplication to withdraw suit, 
whether can be allowed in.Second Ap- 
peal—Permission to, withdraw suit de- 
pending on the circumstances. — In the 
instant, case, planif . Hoke allowed . to 
withdraw the suit. OTE eg 


: The ; petitioner in ^ the’ Civil Miscellane- 
ous Petition sought to withdraw. the ‘suit 
with liberty to file a fresh suit. The peti- 
tioner :filed a suit against the Devaswóni 
of a temple governed by the Madras 
‘(Transferred Territory) Incorporated 
and Unincorporated Devaswoms Act, 
1959. However this. suit was not pre- 
ceded by service of a. “suit notice on the 
Devaswom as stipulated in section 34 of 
the Act. The Devaswom pleaded this 
in defence which was not accepted by 
the trial Court which decreed the suit 
in favour of the plaintiff.. However, the 
Devaswom succeeded in the first: appeal 
and the' petitioner ` filed a ,. second ap- 
peal-and preferred an application . for 
withdrawal of the suit m liberty to 
file a fresh suit. 


Held: Section 34 of the Madras Act 
XXX of 1959 cannot be considered as a 
formal provision, by any means. Cases 
have held that section 80 of the Civil 
Procedure Códe, on which section 34 of 
the Madras Act XXX of 1959, was 
SEVA cade had to be complied 


* Guo No: 13079 of 1977. > 


29ih November, 1977. 


GHARLES SAMUEL v, BOARD OF TRUSTEES 


- ment did not lie. . 


. plaintiff. 
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with by suitors, in all cases, even in suits 
for injunction and, in the absence of 
such notice;' suits. ET the Govern- 
` [Pare. 3.] 


The grant of leave to withdraw a stit 
would always be a matter for the dis- 
cretion of: the Court, under. Order. 23, 
rule 1: (2) of the Code. "Whether the. 
Court was moved under clause (a) or 
clause (b), what was invoked for exer- 
cise "Was the: Court's discretion. 


[Para . 4. j 


Even at the: appellate diae the .way. 
should be clear for the plaintiff to: with- 
draw his. suit without prejudicially'affect- 
ing the position of the other parties to 
the litigation. But the. position in. the 
present, case. was entirely different. ' The 
plaintiffs aim was to withdraw this suit 
so that he might get over the objection 
of want -of. suit notice,: a ground of 
defence on which the Devaswom suc- 
ceeded in. getting. the present suit dis- 
missed: It..seems clear that to allow. 


-the . plaintiff to withdraw the .suit in 


those circumstances would. not.only des- 
troy the existing- decree in the  defen- 
dant's favour, but it would also effective-. 
ly, obliterate the present available ground 
of defence. on .which the Devaswom had. 
succeeded ard had a right to - succeed. 

The privilege of applying for withdrawal 
of suit under Order 23, rule 1 (2) 
should be held to be unavailable to the 
..[Para. 9. l 


„Petition praying that in the circumstances. 


stated therein the High Court. will 
be pleased to permit the _petitioners .to. 
withdraw the above suit with liberty- to: 
file a fresh,suit, so that the matter could 
be agitated in a fresh suit raising all avail- 
able rights under: the said status in 
S-A. No. 392 of, 1974 preferred to-the 
High Court against the decree of the: 
Court of the District Judge, Kanya-, 
kumari at Nagercoil, dated 20th March, 
1973: and made in A.S. No. 269 of 
of 1971 (O.S. No: 224 of 1969 Dis- 
trict Munsif Court, Nagercoil). 


N. Thyagarajan, for P. ANEA 
nan Nair, for Petitioner: ; 


Miss O. K. Sridevi, for S. Padmaha- 
bhan, for Respondent. 
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Tlie Court made the following 


ORver,—The Civil Miscellaneous, Peti- 
tion is, for withdrawal of a suit: with 
liberty to file a fresh suit. The matter 
falls to be:considered under Order 23; 
rule 1: (2)'of the Code-of .Civil Proce- 
dure,"- although thé provision of -Jaw 
relied on ‘in: the petition, is section 151° 
of the Code. uer x 5 
dono d » Qs 

2. The suit which the petitioner wishes 
to withdraw was a suit filed by him 
against the ‘Devaswom of a temple gov- 
erned -by =the. Madras: - (Transferred 
Territory) Incorporated. and Unincor-: 
porated Devaswoms Act, 1959 (Madras 
Act XXX of 1959); r'This suit. was not: 
preceded’ by: service of: a suit notice on 
the: Devaswom as stipulated .in'::.sec-; 
tion 34 . of the ‘Act: :‘The : Devaswom: 
pleaded. 'this"section in defence,;and ‘said: 
that the: suit- against them was bad for 
want of notice.’ The plaintiff apparent- 
ly, wishes now to cure: this: defect. by: 
serving’a proper notice on-the Devaswom 


M x ot 
THÉ MADRAS LA% 


okey 


_ that. account 


after. withdrawing «the. present’ suit; and. - 


then file'a fresh suit after notice. ‘The 
petitioner’s learned counselitrges before 
me that absence-of proper notice: under 
section 34 of the Act has to be regard- 
ed as a mere ` formal defect. . On this 
basis, he urges:that I should grant'leave 
to him: for withdrawal of this suit with 
liberty to file a ‘fresh suit against the 
Devasom. ? Bo 0 du 


Code of Civil Procedure does speak-of as 


formal defect in a suit as providing a, 
good gróünd for'granting leave tto the 
plaintiff to withdraw his suit. But I do, 
not See. that what the present ‘suffers from 
is a formal defect. 
ceded by actüal service of notice under 
section 34 of" Madras Act XXX of 1959: 
I do not consider this provision as a 
formal provision, by any means. `, Cases’ 
have. held that ‘section 80 of ‘the Civil 


The suit was not pre-. 


i 
f 


Procédure’Codé, on which section 34 of | 


this’ Act is.obviously modelled, has to 
be complied with by suitors in'all cases, 
even in suits for injünction, and.in tne 
absence of such notice, süits against the 
Government , do not lie., This. strict 
attitude of the Courts, would be'inexpli- 
cable if suit notices under section 80 of 


S à 3 0. c RA L.X. "IE SEL 
JO RNAL REPORY$P . £1978 
the Code were regarded as. mere formali- 
ties. Ee 


a D 
NT * 5 a z t 


4. “But even’ assuming, for the limited 
purposes’ of Order 23; rule I (2)- (a), 
that'absence of-a suit notice under sec- 
tion 34 of the Act,-or, for that matter, 
under section 80 of the Code, is a mere. 
formal defect, it is not the law that on 
nt the Court ^ must, as 
a matter Of course and in every ‘case, 
grant leave to the plaintiff to withdraw 
his suit. On the contrary, às I under- 
stand^Order 23,:rule 1: (2), the.grant 


' of- leave 'to^withdraWw a ‘suit is 'always.a 


matter'for thé discretion of the Court. 
Mark the expression ‘may’ occurring in 
iule^1* (2). Clause (b) of the Rule 
‘says that the Court may allow a suit to be 
withdrawn^if. itis satisfied that ‘suff’ 
cient grounds' exist therefor in the case. 
This clause does?not:say what grounds 
may-be regardéd as sufficient. It is in 
this context that clause (a) and'its speci- 
fic reference to ‘formal defects’ -becomes 
clear. By enacting this clause, the Legis- 

lature lias only. relieved thé Court: from | 
having to decide whether a formal de- 
fect ‘can be a sufficient ground for exer- 
cisihg its discretion. But thereby the 
Legislature has not enacted a ‘different 
rule for the exercise of the discretion 
itself. In my view, whether the Court 
is moved utider.clause (a) or clause (2), 
what” is’ invoked ‘for exercise is the 


DR ee De, Ge (oy Gee b dE 


5. Learned counsel for the petitioner 
cited before me a number of reported 
cases. I -do not!regard them as prece- 
dents, in the proper sense of the word, 
compelling me in^this'case.to take one 
particular line. rather.-tham: another." 1 
just regard thern as so many illustrations 
of the different ways in-which different 
Courts had exercised their discretion 
when .dealing .with motions, for with- 
drawal of suits.under different circum- 
stances." ,, fo € i 


: .ot] e 
6. Learned counsel cited.an unreported 
judgment of Varadarajan, J., as a near 
authority. In that case, this very Deva- 
swom was a - party-defendant and had 
opposed the witdhrawal of the suit. . The 
learned’ Judge’ overruled their objection 


p 


i - - * : Y 


` 


In: 


and granted .leave' to .the plaintiff. 
Learned counsel said that in that case 
too, the plaintiff had wanted to cure the 


defect of absence-of notice sd section. 


34 of Act XXX of 1959. 


7. When I say, and I think rightly that: 


Order 23, rule 1 (2) ‘of the Code requires 
us, ' Judges; to: bring, to .bear' our discre- 
tion. to' the case -before ùs, I should be' 
surrendering tliat discretion if I were to 
allow Varadarajan, J.’s decision in 
another case to influence’ my judgment. 
in this. 
Judge might be siinilar to the present 
oné, or even ‘identical on ’ facts. But, 
that does not. prevent me' from taking à 
different décision in-this case, MT think 
that is right: © To: my’ nitid, . ‘it is? this’ 
attribute of judicial discretion, namely, 
the. -latitude it gives to Judges in deci- 


sion-making, which makes it the preci-. 


ous commodity.it;is in our m 
And, mercifully, as, I should think, 
provides the one limited area pice 
in our judicial system in which past pře? 
cedents are not allowed: to hamstring.the 
free and. independent exercise. of. judi; 
cial minds. P d 
I have dealt with these, somewhat 
higher values only out of respect ; for 
learned counsel’s- arguments. But 4L, 
think the petition can be dismissed. on 
a shorter and. more pragmatic ground.. 
The defendant Devaswom had raised the 
point, about | want of. notice under section 
34 even in'its written statement. This 
might be said to,have provided the appro- 
priate time for the plaintiff to have.con- 
sidered the question of withdrawal óf his 
suit, that is to say, before the trial closed. 
But he chanced a decision on merits and 
werit:on with- the trial.' -As:it turned 
out,- the trial.Court’s ‘decree was' in his 
favour; the learned Judge: overruling the 
Devaswom' s ‘objection as to non-service 
of suit notice, on a finding of fact.’ 


But, on.appeal, the appellate Court, took. 


a different . view... and dismissed. the 
plaintiff's ‘suit. . The plaintiff has now, 
filed a‘ second® appeal, before this Court .- 

The second. ‘appeal, i is actually on my. list. 
And it is at this stage, that the: plaintiff 
seeks for. the, withdrawal.. He. does tot 
want to ` withdraw - the second | appeal, 
merely, he asks for kàve. to withdraw 


CHARLES SAMUEIL'v. BOARD OF TRUSTEES (Balasubrahmanyan,. 7.) 


The | ‘case ‘pefor¢ that learned 


obtaining a decree; and in the 
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his.-suit. itself. . The question is: Can he 
be allowed to: a So, at this juncture at- 
any iater cepe A 3s od ey d 


9. Learned counsel - for "the. Sohn 
says that. there are cases. in.-the books 
which show that a;suit can. be withdrawn 
even'at-the appellate..stage. It seems 
to, me, however, that -even at the, appel- 
late stage, the way must be clear for the 
plaintiff to -withdraw his, suit without, 
prejudicially affecting the position of-the, 
other parties,.to the litigation. | I can}. 
very well. visualise a situation-where the 
plaintiff ;succeeds in the trial Court: in 
appeal 
against: hig decree by the defendant the 
plaintiff «might. wish to. withdraw the 
suit, foregoing the decree on hand in his 
favour.. If stich a situation could be 
vistialised;' a withdrawal of the suit at. the 
appeal- stage, although 1t may amount to’ 
withdrawal or nullification of the trial 
Court’ s-decree. also, might still not hurt 
any party other than the withdrawing 
plaint iff, excepting on the question of 
costs; for . -which the Court may make, 
suifable provision or reservation in. the 
order granting leave to withdraw. But 
the position-in the present case is entirely'| ` 
different.. Here.is a case .where the 
defendant Devaswom had obtained a. de- 
cree for dismissal òf the suit. "The dis- . 
missal” of' the suit, is no doubt, under 
contest in the second appeal filed by the, 
plaintiff. But the question is about the 
withdrawal .of.the' suit'.itself. ~ If the 
plaintiff at-this stage is allowed by this 


. Court. to withdraw his suit, that would 


have the effect of setting aside the decree 

under" appeal: The plaintiff's, aim ‘of: 
which, -he has ‘made no secret, is to with- 
draw” this sait- so -that he” thay, get over’ 
the objection! of want of} suit notice, ‘a 
ground of defence on, which the Deva- 
swom has succeeded in getting the pre- 
sent suit- dismissed. Tt seems to be clear. 
that to, allow the plaintiff to. withdraw the 


' suit: in: those., circumstances,. would ..not 


only destroy the existing decree i in the de- 
fendant's favour, but it would also effec- 
tively obliterate the , presently,- available 
ground of.defence on which the Deva- 
swom has succeeded and has a right to 
succeed... I. must, therefore, hold, that 
the privilege of applying for withdrawal 


246 


of suit under Order 23, rule 1 (2) should 
be held to be unavailable to the plaintiff. 
In any event, the circumstances, .which I 
have mentioned above constitute excel- 
lent grounds for not ‘exercising my dis- 
cretion in'the plaintiffs‘ favour. ‘For ‘it 
would now have been realized that what 
is here involved is'no mere formal de- 
fect, incapable, for doing any harm’ to 
anyone. if it were removed. | On the 
contrary, formal ` defect or no formal 
defect, the grant of the plaintiff's re- 
quest would certainly amount tó revers- 
ing the decree obtained by the: defendant 
without hearing the defendant on merits. 
It would also lend to tilt-the scales 
against the defendant in any future: liti- 
gation, if the planet wére allowed the 
liberty. 


10. For ikee 
civil miscellaneous: petition. 
no order as to. costs. 


S.J. 


But I make 


Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS:. 


l PRESENT =N. Balasubrahmanyah, J: 


R. Thillai Govindan, Proprietor, Sri 


_R. Kannan Lorry Service 
: y o A ppellani* 
v. za a 


. V. Karuppasamy and’ others 


' "uu" _ Respondents, : 
Motor Vehicles Act: (IV of 1939) -(as 


amended by Act LVI: of 1969), section 


110—Jurisdiction of Motor : Accidents. 


Claims Tribunal to award compensation 
for any damage to property. ` 


When once the Accidents Claims Tribu- 
nals had been constituted by notification 
by the Government, as provided under 
the Motor ‘Vehicles Act, the ambit of 
their jurisdiction is ‘really determined by 
the terms of the statute. 1 
1969, Parliament amended the enabling 
provisións of section 110, the Tribunal's 
jurisdiction stood enlarged so as to cover 


* A.A,O. No, 453 of 1975. 9rd April, 1978. 
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reasons; l.reject this 


So, when in 


(1978 


the subjects added by the amendment. . 
It may be that if one goes to the langu- 
age of the notification G.O. Ms. No. 
2173 (Home), dated 28th . June, 1961, 
word by word, the Tribunal may be re- 
garded as ‘having no other jurisdiction 
than. what was specified therein. ^ But, 
even as a literal construction of the noti-. 
fiction that would hold good. only till 
so long as the enabling section remained 
unamended. But the moment the statute 
itself was amended, the jurisdiction of 
the Tribunal got enlarged ; it would be 
a mistake to hark back on the limited 
terminology: of the notification which 
although it faithfully adopted the langu- 
age of the statute as it originally stood 
became out of date with the passing of 
the Amendment Act.. 


The Tribunal has jurisdiction to go into 
the question of damage to property 


. namely, the damaged lorry, and award 


compensátion in respect of such damage. 
[Para. 8. E ! 


Case referred to:— 


Banwari Lal y. Vishnunarayan, (197 5) 
A.C.J. 40. 


Appeal under section 110-D of the Motor 
Vehicles ‘Act preferred against the order 
of the Court of Additional Motor Acci- 
dent Claims Tribunal (Principal Sub- 
ordinate Judge), Ramanathapuram at. 
Madurai, dated 21st August, 1974 and 
made in M.A.C.O.P. No. 33 of 1971. 


P. Pandi, for Appellant. — 
S. Subbiah, for 2nd Respondent. 
The Court made the following 


ORDER.——This appeal raises a point of 
jurisdiction. of Motor Accidents Claims 
Tribunals, following the amendment of 
1989. 110 ot the Motor Vehicles Act, 


2. By Amendment Act ‘No. 100 of 
1956, Parliament introduced a set or pro- 
visions in. the Motor Vehigles Act, 1939 
for establishing separate Tribunals and. 
separate procedure for enquiry into motor 
accidents in the context of claims for 
compensation for personal injury caused 
by such accidents, Under this Amend- 


If} 


ing Act the State Government were to 
constitute Claims Tribunals’ for the pur: 
pose of: " 


“adjudicating upon dais for cómpen- 
sation in respect of accidents involving 


death of: or bodily injury to persons 
arising out of: the ‘use of motor vehi-, 


cles.’ 


3. Subsequently, 
in two furtheriamendments, under Act 
LVI of 1969. One amendment, intro- 
duced i in section 96 (2) of the Act, en- 
acted that policies -of insurance covering 
third party risks shall also cover a lia- 
bility, up to a limit of the thousand 
rupees, in respect of damage to any: pro- 
perty of a third party. The other 
amendment, which was made-in section 
110; enlarged. the jurisdiction of the 
Claims Tribunals to adjudicate upon 
claims for compensation so, as to cover. 
also. ‘ ‘damages to any property of a third 
party so arising".. These amendments 
came into force on, 2nd -March, 1970. . 


4.' This case arose out of an Me 


which occurred on: 9th February, 1971. 


In that accident, a motor lorry, MDT 
6043 was hit by another: lorry.: The 
owner of MDT. 6043 filed .a claim for. 
compensation for damage to ‘that lorry. 
The claim was: filed before the Motor 
Accidents Claims’ Tribunal, /Ramanatha- 


puram. ‘The; Tribunal was inclined . to 
hold ‘that the. accident was caused by‘ 
rash and negligent driving on the "dri of, 


the driver of the other . vehicle. - For 


there was, practically no defence to the. 


lorry-owner's claim on the merits. But 
the respondent, the owner of the offend- 
ing vehicle, contended that the Tribunal 
had no jurisdiction to go into the ques- 
tion of damage to property and it had no 
power to award any compensation for 
any damage to property. -Reliance was 
placed on G.O. Ms. No. 2173 (Home) 
dated 28th June, 1961 which established 
the Tribunal and invested it with juris- 
diction under the Act. Under the terms 


of this ordei of the State Government. 


the Tribunal was empowered *'to adjudi- 
cate upon claims for compensation in 
respect of accidents involved in the death 
of, or bodily injury to, persons arising 
out of the use of motor vehicles”; 


THILLAI GOVINDAN v. KARUPPASAMY. ( Balasubrahmanyan, 7.) 
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5: The Tribunal.sustained the prelimi-. 
nary objection and held that under the 
terms. of the | Government Notification, ` 
it-had. jurisdiction to go into “or award 
any,- compensation Her damage to ' pro- 
pU. MEE fetta ae xii 


6. Ju the. r— ape: oui. by 
the owner of the damaged lorry, his 
learned counsel, Mr. Pandi, urges that the. 
Tribunal had proceeded on a too literal 
construction: of..the notification. He 
said that such a contrtiction was not war- 
ranted in the conditions created by the 
enlargement of the: Claims! Tribunal’s 
jurisdiction under the recent amendment 
to ae 110. zx. bd s 


7. I am inclined'to agree with the sub- 
mission made by the learned counsel, 

Learned counsel is also supported by the 
authority of a Division Bench of the 
Madhya Pradesh High Court i in Banwari 
Lal v. Vishnunarayan', which he cited 
in the course of his argument, In that 
case, an accident happened : on ` 20th 
January, 1971; subsequent to ‘the’ coni- 
ing into force of the ‘amendment to’ 
section 110 by Céntral Act LVI of 1969. 

The claim ‘before the Tribunal was for 
compensation arising out of thé damage 
caused to a vehicle by another. vehicle in. 
a collision. The -Tribunal took the view. 
that, >on .the terms .of the notification. 
constituting it, damage to property and 
award of. - compensation therefor .were 
not within it adjudicatory power. - The 
Division Bench of the. Madhya. Pradesh- 
High Court, however, observed that- such 
a narrow construction of the notification. 
was not called for. According to the, 
learned Judges, the notification -by itself. 
by.no means.defined and delimited the 
powers to be exercised. by.the Tribunals, 
the purpose of, the notification was only 
to constitute the Tribunals. The Tri-. 
bunal’s powers were. derived, directly,. 

from section 110 (1) of.the Motor Vehi- 
cles Act and neither the. notification nor 
the.language in-which the notification was. 
couched was decisive. In. that view, . the © 
learned Judges sent. the case back to. the 
Tribunal for a AA -on the 
merits. eee ss) 
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8. With repet I agree with the deci- 
sion of the Madhya Pradesh High 
Court....In my view, when- once the 
Accident Claims Tribunals had been cons- 
tituted -by notification ‘by the Govern- 
ment, as provided under the Act, the 
ambit of their jurisdiction is really deter- 
mined by the terms ofthe statute. So, 
when in 1969. Parliament amended the 
. enabling provisions of section 110, the 
Tribunal’s jurisdiction stood enlarged ‘so 
as to cover the subjects added: by the 
amendment.” It may be that if one goes 
to the language of the notification G.O. 
Ms. No. 2173 (Home) dated 28th 
June, 1961, word by word, the Tribunal 
may be regarded as having nó Other 
jurisdiction than what was .specified 
therein. But, even as a literal construc- 
tion of the notification, that would hold 
good only till so long: as the -enabling 
section: remained unamended. But, the 
moment the' statute. itself was amended 
and the jurisdiction of the Tribunal got 
enlarged, it'would be a! mistake to hark 
back on the limited terminology of the 
notification which, although it" faithfully 
adopted the language of the statute as it 
originally stood,. became out of date with 
the passing of the -Amendment Act. 


9. Mr. Pandi brought to my. notice a 
further notification of the State Govern- 
ment, G.O. Ms. No. 1969 dated 7th 
"August; 1974. This later’ notification 


amended the original. notification G.O.' 


Ms. No. 2173 (Home). dated 28th 
June." 1961. Under this amendnient, 
the Tribunals constituted under the ear- 
lier notification: were declared as having 
been constituted-also for the purpose of 
adjudicating upon damages to any pro- 
perty of a third party. The appellant’s 
counsel submitted that bv some mis- 
chance, this amending notification Hear- 


ing the.date 7th Aueust. 1974, was not- 


brought to the notice of the Tribunal 
when it heard this case.. But, I am not 
quite sure that the Tribunal would have 
been persuaded to exercise its jurisdiction 
in this case, if it had been made aware 
of the amended notification. For even 
now, before me an argument was addres- 
sed from the other side that the amend- 
ed notification did not apply to. the ins- 
tant case. The respondents’ learned 
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counsel pointed out that the accident in 
this case had occurred on 9th February, ` 
1971, prior to the date when the amend- 
ed notification was issued.. An :ans- , 
wer to this submission 1s found in the 
decision of the Madhya Pradesh High 
Court to which I had earlier referred. 
There the learned Judges had laid down 
that the ambit of jurisdiction of the Tri- 
bunal had to be determined with 'refer- 
ence to the time when it proceeded to 
exercise 1t, and not otherwise. 'It ‘is; 
however, unnecessary for me to go.into 
this aspect finally in the view: I take.that 
even without any amendment to the noti- 
fication in G.O. Ms. No. 2173 (Home) 
dated 28th; June, 1961 fresh powers have 
been added unto the Tribunal’by the mere 
force of the amendment of section 110 
brought about. by Act LVI of 1969. 

In this view, if any significance is to be 
attached’ to the amended notification G.O. 
Ms. No. 1969 dated 7th August, 1974 
at all, that can only be'to régard it as 
clarificatory of the powers of ‘the Tribu- 
nal in -the conditions created by thé 
amendment of the parent provision in 
the statute. 


10. The Tribunal was, therefore, in 
error in rejecting the appellant’s claim 
application: before it as not entertainable. 
The Tribunal's award is, accordinely, 
set aside. M.A.C.O.P. No. 33 of 1971 
is restored to the Tribunal’s file. The 
Tribunal is directed to hear and deter- 
mine that petition on the mérits and in 
accordance‘ with law. ‘There will be no 
order as to costs. 


R.S. 


memanen 


. Appeal allowed. 
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. (B) Banking CORDON: 
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IN THE HIGH COURT OF. JUD 
CATURE AT, , MADRAS.. 


( Special, Original Jtirisdiction, de 
PRESENT: —G. Ranianujam, J£. 
A. A. "Nathan E 
v. 


. Petitioner* 


DEN by the 
Custodian, the United India Fire and 
General Insurance Company Limit- ^ 
ed, Unit: Union Co-operative: having 
Zonal Office at 3012, Linghi ad 
Street, Madras-and others. 


. Respondents... 


(A) "General. . ul nsurance l Business 
(Nationalisation) Act, Sued uy 1972), 
section 7. d 


(Acquisition. 
and ‘Transfer of Undertakings) Act (V 
of 1970) Petitioner’ appointed, as “pro- 
bationary field officer in Union Co- opera- 
tive Insurance Society Limited—Subse- 
quent confirmation—Promotion ‘as: deve~ 
lopment officer and later as: development 
secretary —- Later: still functioning as 
development manager’ — Appointed as 
custodian, of Union ‚C o-operative Insur- 
ance’ Society Limited — M erger. of, 
society ‘with ‘the general insurance’ com- 
pany—Petitioner’s services stood trans- 
ferred to United. T ndia Fire Gnd General 
Insurance C. ompanisy — Termination of 


services of petitioner: on one month’s 


salary in heu of one month's nolice— 
Termination: of services whether valid} 


In the instant case,. section 7 of the 
General Insurance Business (Nationali- 


sation) Act, 1972 gives a statutory:.pro- 
tection güaranteeing the terms and con- 
ditions ‘of ` 
- who have been taken over..by’ the joint 
impugned: 


service of the employees 


respondent "company. The" 
order términating the petitioner's ser- 
vices is not a mere breach of contract of 
service but: ‘it amounts to a- -breach’ of 
statutory S imr uera given. by section 7! 
of the Act. . If there is a non-compli- 
ance with the statutory provision in 
terminating ‘the’ services of an employee 
who has got a statutory’ status, the 
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Court .can, give relief. by ipti the 
order as being void and reinstating the 
petitioner | fo his- original position. "T 
Pa 10. j i 


Ds r 
* * 
: d E: x 


Cases referred to: IE 


K. G. Mathew v. Diréctor, ‘National 
Insurance °C ompany . Ltd., (1976) 1 
Lab. L.J. 27; Sukhdev’ Singh v. Bha- 
gatram S ardar . S ingh Raghuvanshi, 
(1975) '1 Lab.L.J. 399: 47 F.J.R. 214: 
45 Còmp. Cas, 285 7 (1975) 1. S.C.C; 421: 
1975 Ldb.L.C. 881: (1975) 1 Serv.L.R. 
605: 30 F.L.R. 283: (1975) 3. S.C.R: 
619: A.I.R. 1975 S.C. 1331; P. E. 
Warne v. . Ouchterlony Valley. Estate, 
(1956) 1 M.L.J. 556: 69 L.W. 250: 
I.L:R. (1956) Mad. 933: A. I. R. 
1956 Mad. 505; Hanson, v. Redcliffe, 
U. D: Ca ” (1922) 2 Ch. D. 490; 
Laċhhmańn Das A ggarwal. v. PLN B., 
1978 S.L.]. 71: J. C. Chakravarty. v; 
Union of [ndia, ' ' (1904) 8 Cal. W..N.- 
134. | . 

Petition under: Article. 226 of the Cand. 
titution of India, praying that. in the. 
circumstances .stated therein, and in ‘the 
affidavit , filed therewith the High: Court 
will. ‘be pleased to issue a writ of certio- 
rari calling for. the records relating to 
order dated 4th October, 1973 on the file 
of. the first respondent and, quash the 
said order dated. 4th October, dia and 
passed. by the: first respondent. : 


B. 'R: Dolia, for. Pétitioner. 


M. R: N Wir a for: Respon- 
dents.- “+ = ! P e 

The Court made: the followitig FETU 
OnpERn:;—The petitiorier herein, "was 


originally appointed -by ‘the Union Có: 

operative’ Insurance. ‘Society’ Ltd., by an ` 
order datéd': 2nd “Janiiaty, 1963: as a 
Probationary . ‘Field’ Officer. The , said 
order of appointment provided that his 
services might be deemed to be.terminat- 
edat any timé'by giving one month's 
notice on either side. Subsequently he 
was confirmed as `a Field Officer by an 
office order dated 29th. September, 1963 
with effect from 1st: -September, 1963. 
He was then ‘promoted’ asa Development 
Officer-and later as a Developmetit Secre- 
tary. Later, by an order dated 19th 
Rennen 1970 the petitioner was pro? 
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moted as Development Manager of 
the Madras Regional Office with 
effect from Ist February, 1970. While 
he was functioning as a Development 
Manager, a Custodian was appointed for 
the Union Co-operative Insurance. Society 
Ltd., under the, Nationalisation Act 
XVII of 1971. At that stage certain 
powers given to the petitioner to repre- 
sent the Society in the matter. of signing 
policies appears to have been with- 
drawn by the Zonal Manager, as a 
result of which misunderstandings have 
arisen between the petitioner and, the 
Zonal Manager. Later, under the pro- 
visions of the General Insurance Emer- 
gency Provisions Act XVII of 1971, the 
management, of the Union Co-operative 
Insurance Society Ltd., hereinafter 
referred to as the Society, was taken over 
by the Government and entrusted to a 
Custodian.. ^ Thereafter the General 
Insurance Business Nationalisation ig 
1972 came into force and under.. 

notification issued thereunder the . said 
Society merged with the first ‘respondent 
company. As a result of section 7 of 
that Act the petitioner became from the 
date of merger an employee of the United 
India Fire and General Insurance Com- 
pany Ltd:, the first respondent herein. 


After his services stood transferred to ` 


the first respondent company, by an 
order dated 4th October, 1973, his ser- 
vices had been terminated by giving one 
month’s salary | in lieu of one month's 
notice. . i 


2. The petitioner has challenged 
validity of the said ' order termi- 
nating his services on“ various. 
grounds: (1) That the terms contained 
- in the original order of appointment dated 
dated 2nd January, 1963 cannot be taken 
to be the conditions of his service as a 
Development Manager which post he was 
holding at the time of the termination 
Of his services and, therefore the. termi- 
nation of his services as per.the original 
letter of appointment by giving one 
month's notice will be illegal. (2) Even 
if the terms of the original order . of 
appointment dated 2nd January, 1963 
can be taken to be the.present conditions 
of : service, still the termination of his 
services . by giving. him, one month's 


the 
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salary in lieu of one month’s notice is not 
strictly in accordance with the said order 
of appointment and therefore it is 
illegal. (3) That the terms and condi- 
tions contained in'the original order of 
appointment having become statutory in 
view of section 7 of Central Act XVII 
of 1971, he is entitled to approach this 
Court for the issue of a writ of certo- 


rari to quash the said illegal order of 
termination. 
3. The respondents in their counter- 


affidavit have stated that, - though the 
first respondent is a statutory corporation 
it is: not amenable to the writ jurisdic- 
lion of this Court as it cannot be said 
to be an authority as contemplated by 
Article 12 of the Constitution of India, 
They. have further stated that the im- 
pugned order of termination of services 
is strictly in accordance with the condi- 
tions of his original appointment, that 
the termination of services on payment 
of one month's salarly in lieu of notice 
is a substantial compliance with the said 
terms of appointment and that therefore 
the order of termination cannot be said 
to be illegal. They have also stated 
that even' assuming that the order of 
termination is illegal, the remedy of. the 
petitioner is so sue only for damages 
for wrongful termination of services and 
not to have the order of termination 
quashed in a writ petition before this 
Court. mE 


4. iN dealing with. the Gents of 
the petitioner’s contentions, the prelimi- 
nary objection raised by the respondents 
regarding the maintainability of the writ 
petition has to be considered. ' Dealing: 
with a similar objection this Court has. 
held ‘in. K. Œ. Mathew wv. Director, 
National Insurance Company Limited’, 
following the decision of the Supreme 
Court in Sukhdev Singh w. Bhagatram 
Sardar Singh Raghwvansh?, that as the 
insurance company after nationalisation 
being a statutory body and having a 


© Seen dl 
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2. (1975) 1 L.L.J. 399: 47 F.J.R. 214: 45 
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statutory 
within the méaning of Article 12 of the 
Constitution and therefore a writ could’ 
issue to such a. statutory company... 


nes ( Nationaligation) Act, 4972, this. 
Court. has taken.thé viéw that (whatever 
the acquiring company does is only 
under the general directions and contról 
of the Central Government and there” 
fore it should be taken.to^be:an authority: 
to which a writ can be issued 'urider Arti- 
cle 226. In that case thé National Insur-. 
ance Ccompany. Ltd., which:is also.one of 
the four acquiring, companies, under, the 
said Nationalisation Act was;held..to -bé 
amenable to: the writ-- jurisdiction. 
Following the.said decision I -hold that a 
writ is maintainable in this case. e, against 
the respondents... . ore, ir cen 


it 


i 

5. Now-I will comer-to the ‘merits . of, 
the ' petitioner s contentions... The petis 
tioner's contention, that the. conditions 
of appointment -contained,in. the original 
order of appointment dated 2nd January; 
1963 will-‘not.apply as*he was working 
at the time. of the termination’ of his 
services. in'a higher post cannot. be 
accepted. It is not the petitioner's case 
that terms and.canditions of. appoint- 
ment contained in the said letter were 
varied or superseded by any. subsequent 
order. 
moted..to .á' higher post. there was .varia- 
tion only in the emoluments but the 
other conditions: of service will: have to 
naturally. continue'till it is superseded, or 
modified. 
that the mode of: termination .of service 
provided for. in the- -original order . of 
appointment « s ‘applicable , to the ‚petis 
tioner' even though.he had. been ‘ ‘promot; 
ed toa higher post. 


6. The secorid contention ‘of ‘the „peti 
tioner.is that even assuming that the 
mode of termination of service confain- 
ed in the letter dated. 2nd January, 1963 
is still applicable ^ to, him, his. “services 
have been terminated. not by giving’ one 
month’s notice as provided "therein, is 
by..giving ‘one. montb's salary . 

. lieu of notice. and that this is cledrly 
illegal. Though the learned counsel for 
the respondents submits, that the termina- 
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status will. be an authority. 


In 
that case. after. ‘referring. to the various, 
provisions of thé General Insurance Bust- 


of the’ service contract. - 


"Even , though henhas been.pro;. 


lam therefore of the. view, 
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tion of . services by, payment of one 
mónth's salary in’ liéü of one month's 

notice contemplated i in the original order. 
of appointment, ls ‘valid in-that! no pre 
judice "has, been 'caüsed' to the petitioner 
by giving one month's salary in [ieu of 
notice, the' legal position” appears to- be’ 
clear’ that’ giving one month’ S salary: in! 
lieu of one: month's, notice’ contemplated: 
às.the mode 'of térmifiation of servicé 
is not’ strictly legal:, This question had: 
come 'up for cóhsideratjon : ‘before a 
Bench “of this Court in P. E. Warne v. 

Ouchterlony Valley Estate’. In ‘that 
case the contract of service provided ‘for 


. three months’ notice, on’ either- side for 


termitiation, ' of. 3 a ‘contract of service.- 
Thé employee's. services were, however,' 
terminated' by the émployér not by giving 
three, months' ‘notice’ but by giving: three 
months’ ‘salary’ -to lieu of notic: ` The’ 
question arose whether the termination of 
Service was | in accordance with the terms 
* The Court held 
that/ünless the contract óf^service itself 
provided for ‘payment ' of ` sálary in lieu 
of notice, payment of, salary in lieu: Es 
notice canhot be taken to! be: strictly -` 
áccordance with the contract of service. 
It was contendéd' in that! case on- behalf 
of thé employér that payment of. salary 
for- the ‘périod’ of noticé can, even in 
the absence of such a^provision in the 
contract of ‘service,- take- the place of 
thréé ^ months’ notice; ‘that there ‘cannot 
be. any reasonable’ objection > for the em- 
ployee to receive the salaty! without: doing 
any work for the period of notice, and 
that such a’ "payment will clearly be an 
advantage to the’ employee’ ‘tather than 
prejudicial to him -While rejecting thé 
above" contention the Court pointed out 
that it is for ‘thé “employee: to chose. and 
not. for’ the employer to dictate, and it is 
settled ‘law, that in: the ‘absence of an 
express term in the contract or usage to 
that- effect “an employee cannot'be dis- 
inissed’: ‘from ` service without notice by 
paying ‘his salary’ for the period in liew 
of notice. In view of the said Bench 
decision it'hds to- be held that the termi- 
nation of the-service of thé petitioner: by 
the inipugned order’ i is not in accordance 
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with the terms of the order of appoint- 
ment. Ld 
7. . Then the 


further question to be 


considered is "whether this Court 


that it is not in accordance with the terms 
of the order of appointment as prayed 
for 
has to go before a Civil’Court for dama- 


ges for wrongful dismissal as urged. by’ 
.Actording .to the, 


the ‘respondents. : 
learned counsel for. the respondents; even; 
if the first respondent company is treat- 


ed'as an authority as contemplated : :by. 


Article 12 of the.Constitution in that. | "declarations, when‘ it is a question of 


it is a statutory body, still the relief of 
quashing the. order of, termination and 
putting back, the petitioner to his original, 
service ‘cannot be -given by this 
Court treating the petitioner.as having a 
statutory status. 
is not as if-all the employees. who are 


-working under" the first respondent. can, . 


claim to’ have a statütory | status;. and it 
is only those. . persons whose , service çon- 
ditions , are. governed by,., the statutory 
rüles. and’. regulations, can. be said: to 
have. a, statutory, status and not persons 
like. the petitioner. whose; services could 
be terminated. by -giving a month’ s notice. 
The learned counsel for, the: respondents 
submits that, even if: the removal of`an 
employee is, contrary. to „the condifions 
of service it would, not necessarily. Fe- 
sult in the removal: having to.be declar ed 
void, though it might give rise to a. claim 
from -the employee -for „damages for 
wrongful termination of..service. In 
Sukhdev Singh : v. .Bhagatram; Sardar 
Singh Raghuvanshi?, the: Supreme: Court 
has laid down. that- the employment 
under- a public corporation is, public 
employment, that therefore, such - em- 
ployees should -have such ., protection 
-which  appertains to public , employ- 
ment, that the theory based ion public 
employment goes some way towards re- 
versal of the common law. position based 
on.the theory of master and servant, that 
in public employment there should. be a 
presumption that the seryice'of an em- 
ployee will not be terminated except in 
accordance with e ay D and 


ae n * 


1, (1975) 3 SCR, 619 : (1975) 1 LL. m 399, 
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can: 
quash the impugned order on the ground. 


by the petitioner - or whether ‘he, 


According to him it 


(1978 


regulations governing the conditions of 
their service, that in the case of public 
employment declaratión is a normal re- 
medy for wrongful dismissal which will 
only be refused in exceptional circum- 
stances and that the remedy of declara- 
tion should be a ready-made instrument 
to provide reinstatement in public em- 
ployment. 


8. In that case “ihe Supreme Court 
cited -with approval the following obser- 
vations of Lord Sterndale, M. R.- -In 
Hanson v. : Radchife, U.D.C. +2 


“The ^power' of the Court to make 


: determitiing the rights of the parties 

to a contract, is now-almost unlimited 
' or limited only by- the discretion of the 
-Court.” 


The learned Judges pointed out in that 
case ‘that the regulations framed by the 


Corporations ` were: intended to be bind- 


ing upon them and were the basis on 


which employments : "were made and that `- 


if the dismissal’ from public employment 
is based -on a defined procedure - under 
the said regulations, the procedure must 
be scrupulously observed, that the rules 


and regulations framed. by the statutory 


and that 
statutorv 
they are 


eh havé the ‘force of law, 
“the employees ` of those 
bodies have -~a statutory' status 


‘entitled to a declaration of their being 


in: employment! when their dismissal or 
removal is in contravention of statutory 
procedure. ` ‘In view of the said :decision; 
if’ the terms ‘and ‘conditions contained in 


.the' ‘original order of appointment have 


gót'a ‘statutory force, then the termina- 
tión of the petitioner's servicés without 
following ‘the mode of termination: as 
provided 'therein has to be declared void: 


9. It is :true, -the original order of 
appointment . -was merely a private’ con- 
tract Of servicé as between a master and 
servant. But the’ : original employer, 
viz., the Union Co- -opérative Insurance 
Society, is merged. with thé first res- 
pondent company by virtue. of*a statu- 
tory notification. issued under section 5 
(1) of the General Insurance Business 
(Nationalisation) Act. en of 1972). 


1. (1922) 2 Ch,D. 490, - E 


fa 


ij 


As a result of the said. notification’ the 
said society, which is’an existing insurer 


as defined, in that. Act;- stood: transferred j 
and vested" in: the- first’ respondent com-- 


pany. "Section 7 “of ‘that’ Act ‘provides 


for the transfer of services’of the exist? . 


ing employees’ :to the Indian- Insurance 


Company with: which the existing insurer _ 


had merged. Section 7 says that every 
employee shall; -ori ` the appointed day; 
automatically, become an: employee of thé 


Indian Insurance Company in-which the . 
undertaking of the insurer has vested. 


and shall hold his office ‘under the Indian 
Insurance. Company “on -the’same‘ terms 
and - conditions” 'as- wotild have” been 
applicable to him:if there had beert' no 
"such-vesting and. shall continue to do so 


unless and until his emplóyment in the 


Indian Insurance Company 4n: which the 
undertaking or part has vested is termi- 
nated or until the terms and conditions 
are duly altered by the Indiàn Insuratice 
Company. The first respondentiscómés 
under the definition -of "Indian Insur- 
ance Company" and it is not in, dispute 
that the petitioner's original" employer 
has vested -with the said. company. 

According to the learned counsel for the 
petitioner in view of the said section the 
petitioner’s service has become Statutory 
and therefore he is entitled to continue 
in the service on.the same terms and 


conditions till it is modified by the first - 
It is not the case .. 


respondent company.. 
of the first respondent that the terms 
and conditions applicable to the petitioner 


were?at any time modified’ after the vest- - 
' The 


learned counsel for ‘the "respondents. 


ing contemplated by’ section’ ‘5, 


would however ‘say ‘that the object of 
the" section is not to confér.a statutory 
- status but merely to continue tlie óld 
conditions of service till they aré modi- 
fied by statutory regulations, “and that 
section 7 cannot have the effect, of mak: 
ing -the 


statutory... . The learned; counsel refers 


to section, 12: (2) of the. Banking. Com, 


panies ,;-CAcquisition and "Frarisfér.. ‘of 
Undertakings) Act,.1970. which provided 
that an employee of an existing bank 
shall hold his office in thé correspond- 
ing new bank on the same terms and 
conditions as are applicable to them until 
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Act. IVIL of 1972 as. 


existing. conditions óf. service. 


- Àj 


the ‘same -is modified or duly altered by 
the corresponding new bank and. section 
19. (3) ‘treats: - the, existing ;, regula- 
tións, rule; by-law- and order of,the exist- 
ing bank as.a regulation made ‘by “the 
corresponding. new bank under section 19 
(1) and submits that: since-‘there is- no 
such provision.in: the. Central Act XV of 
1972 the existing -terms and conditions 
of: service cannot be ‘treated: as having 
been passed by the first respondent com- 
pany. iD am .of the. view that (though 
there. is:no such provision in Central 
“18>, contained in 
section 19. (3):.0f tthe Banking’ Compa- 


nies - (Acquisition: and. Transfer of Un-. 


dertakings). Act,.1970, the. effect of sec-. 


tion -7 of ‘Act’ LVII of, -1972 is that the 


employees - whose ., services. have | been. 
takén over under that section in. the. first, 
réspondent’s company: have , been: given 

a»statutory guarantee ‘that their. services 
will -be governed: by the terms. and con- 


ditions ‘which: exist:-already till. they. are 


modified. Therefore. section .7, should 
be:.taken- to give aastatutory force to the. 
terms:,and conditions of service ‘already. 
existing, even though ‘no statutory: regu-. 
lations. have been,framed as' contemplated 
by: section 12 (2): of Act LVII of 1972. 

Section 7. clearly refers: to .the, existing 
terms and:conditions and. says that they: 
will be continued unless and until they 
are altered , by- any regulation framed 
under section 12. Therefore, the 
Legislature has 'contemplated. the conti- 
nuance.of the existing; „conditions of ser- 


vice, as ‘governing the -relationship be- 
 tweenithe S and the first a 


dent company: 


in Eachiaan. . Das. Aggarwal N. 
P N. B. and another}, a‘ similar ques- 
tion arose in the case of an employee gov- 
erned by the Banking Companies (Acqut-, 
sition and Transfer’ of. Undertaking) 
Act, 1970... In that case Staff- Depart- 
ment. Circular: No.;420 issued prior to 
the acquisition of.the Bank by the.Gov- 
erünient ‘continued to be in force and no 
fresh.'regulatiom" was: framed únder 'sec- 
tion 19 (2) (d) of.the Banking Com- 
pariiés (Acquisition and . Transfer. of 
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Undertaking) ' Act relating! to::conditions 
óf -servite ofthe ernployees; ~-An em- 
ployee’ was discharged from ‘service ’with- 
out follówing^the procedure «set. out” in! 
the’ said “Staff Circülar." That order ‘of 
discharge- was: challenged‘:as illegal vand. 


theCourt held that the Staff Circular | 


. No-:20.had the same'effectas'a regula 
-tion made ‘under -section 19. (2) (d ) 


ib view of section-19 -(3) and therefore | 


any -breach ^of-:the' circular ‘which ‘has’ 
been given statutory force will -warrant 
the ‘quashing- of. the order and - restor-. 


ing the petitioner to, service with ‘conse-. . 


quential benefits. -In -Ji C isChakra 
varty y.” Union: of. India® an. insurance 
company: which has been: nationalised had. 
terminated the- services: of :an employee 
arid’ when that“order- of termination. iwas: 
challenged it ‘Wwas- held’ that!on the ‘date 
on ‘which the -pétitioner'"was served .with’ 
the ‘notice ‘of termination’ of. his'servicer 
he had^no: ‘statutory statusi or: protection 
güáránteeing the’ existing! terms 'i and: 
conditions of? service of’ the eniplóyees 
and that ‘in’ the’ absetice ‘of such’ statutory! 
status ör protection the petitioner was not! 
entitled to a^ “mandamus ifor : any. breach: 
This 'deci- 
sion proceeds on! thie ‘basis that under-the. 
provisiong’ ‘of the ' -Gerieral Insurance: 
Emergency: Provisions Act, 1971, it's 


^-^» 


Oper oc x 


only the ‘managemient oft the insufancer 


sions ‘of ' that jus the existing terms’ end 
conditioris’ gf- ‘employees of the insurance: 
companiés “which liave2been : nationalised’ 
have not been-given’ any: ¿statutory force: 
But as already stated, in this tase; seci 
tion 7 gives such a statutory protection 
guaranteeing: ‘the: térms.and ‘conditions ,of. 
the: service: ofthe employees who haye 
been taken ‘over ‘by: othe ` first: res; 
pondeht company. :I' am therefore of 
the: view ‘that the impugned: ‘order, termi- 
nating’ the': petitioner's ‘services jis not 4. 
mere: breach. of-a Contract of sérvices «but 
it amounts: to;a breach of ‘a statutory: 
guarantee piven: by: section-7,of the Act.) 
If therenis a. non-compliance: with, thé 
statutory’ ‘provisions Vin termihating the 
services oftan ee who-has got a 
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statutory status,:the Court can m re- 
lief - by: quashing the. ‘order as ‘being void 
and reinstating, the, petitioner, to ,his ori- 


-ginal position; Tf the respondent’ s con- 


tention - that the; only . remedy-open to 
tlie petitioner is-to go- ‘before a. civil Court 
for. damages , for wrongful.termination . 
of. services is -. accepted,..the statutory 


' guarantee‘ or protection given in..section 


7 of the. Act will mean nothing to per- 
sons like the’ petitioner. . I therefore hold 


that the petitioner is-entitled to-the relief 


prayed. for by him in (the ,writ petition. 
The. writ. petition... is. therefore allowed 
and.the impugned,- order, is quashed. 
There- m ; however, be no order as to 
costs. ie uu o4 ze erm 


Red), 


- 
a.a uum $4 r 


e - Petition diowed: 
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IN THE HIGH COURT OF JUDIOA- : 
TURE AT MADRAS.. 


PRESENT =M. a İsmail, J- E 


pou pies ^ f 


Naziruddeen.. toj `. Petitioner* 

Ta p: Lee Ayre 2b ] te y F 1 os 

V. Á.. Annamälaj and others s d s 
M E i 2 ove cmm 


05235 


~ be. tol — Suit filed in: Vellore Court-—Vellore 


Court, whether as Jurisdiction. 


It i is well. established that the jurisdiction 
of a Civil ‘Court can be. taken away only 
by an,£xpress, provision | OT, by. necessary 
implication and ousting the jurisdiction 
of, a. Civil. Court should. not and ought 
riot to; be lightly inferred from an ambi-, 
guous provision. - In’ this particular case 
it is thé common case of the parties that 
rule 35 of the Uttar Pradesh State Lotterd 
Rules, 1969, does not expressly take away 
the jurisdiction of any other Court, any 


"Vest. the ‘exclusive. jurisdiction only in the 


Courts in "Lucknow. ', The sexpréssion 
ids al’ jurisdiction’ ’ is o" ambiguoüs, so 
ulous. and so tenuous as tő draw the 


—e 


e . - . - 
ES a ooi 


* GRP, No. 2810 of 1977. T 
AE uvis ua 28nd fun, 1978, 


itj 


inference thatthe said rule 35, necessarily. 
refers to the jurisdiction of the Courts in 
Luoknow'alone. Consequently it * cannot 
be.said that by rule 35 the jurisdiction 
of the other Courts.has been taken away’ 


and the exclusive jurisdiction has‘been ves=. 


ted only in the Courts in Lucknow. The 
Subordinate Judge’s Court, Vellore;.;will 
have jurisdiction only.if it was established 
that the lottery ticket which was alleged 
to. be stolen was stolen.-from the custody 
of the first respondent herein within the 
jurisdiction ‘of the said Court. The same 
has not yet been established and the lears. 


ned Subordinate Judge is fully aware of it 


and has expressly stated that the said ques-. 
tion can be decided only at the, trial of the 
suit. Under these circumstarices, when 


the question whose decision will have the 


. effect of the affecting the jurisdiction 
ofthe Subordinate Judge’s Court; Vellore 
one way or the-other, has to be : decided 
only '‘on' taking evidence, the learned: Sub- 
ordinate Judge was in ‘error in deciding 
the same as a preliminary 'point. without 
taking evidence. . - [Páras. 3 and 4.] 


The order of the learned Subordinate Jud- 
ge is set aside and the question of juris- 
diction is to be tried along with other ques- 
tion atter taking evidence. There will 
be no controversy. that if.thé first respon- 
dent establishes that the loterry ticket 
was stolen from his custody within the 
jurisdiction’ of the Subordinate Judge’s 
. Court, Vellore, the Court will have juris- 
diction to entertain the suit under sec: 
tion 20 (z) of the Code of Civil Procedure: 


Petition. under section 115^of Act. V of - 


1908, praying the High Court to revise the 
Order of the Court ofthe Additional Süb- 


Tom ew 


K. Parasaran for. S.-Fagadisan. and V. Bala- 


chandran, for Petitioner. , " 
M.R. Narayanaswami for P: Raghaviah ‘and 
M. Gomath, for Additional Government 


Pleader, ‘for Respondents. o 
"AE ae e eee En i at poe LO cw 
The Courj made the following »  : 





ORDER ;—The second 'resporident in 
O.P.No. 78 of -1977 on the . file of 
the Court’ of the ‘Subordinate , Judge 
of Vellore i$ the petitioner herein. . The 
first respondent . herein filed ^ the 
original petition under Order 33, rule 
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Ll. Code” of Civil .' Procedure, to per- 
mit him to file the suit as an indigent per- 
son. Inthe suit, the first respondent pra- 
yed for a declaration that he has won the’ 
first ‘prize -of  "Rs.27,00,000-^oh' the 
lottery ticket issued" by the Director 
of State Lottery, U:P. (Lucknow) in the 
draw- held -on 17th March;. 1977. by 
the State of Uttar Pradesh by theSecretary 
to Government, Finance Departrnent, Lu- 
cknow,U.P. and for a deciee directing the 
Director of State Lottery as well as the 
State Government to pay the sum to.him. 
The petitioner herein filed. a counter op- 
posing the prayer :of the first respondent 
herein by contending , that the, first res- 
pondent is in póssession of sufficient means 
to pay the 'Ceurt-fees due on the plaint- 
and that the first respondent has got lands, 
houses; pumpsets, rice mill and other im- 
movable properties! worth ‘more than 
Rs.3,00,000.: He also raised the conten- 
tion that the Subordinate Judge’s Court, 
Vellore' has “no jurisdiction to entertain 
the claim of the first respondent herein, 
The basis’ on which the last plea was" put! 
forward was that the relevant rule under the 
Uttar Pradesh State Lottery Rules, 1969, 
according to the petitioner herein, vested 
exclusive jurisdiction in such matters only 
in the. Courts in Lucknow and therefore 
the Subordinate Judge's Court, Vellore, 
has no jurisdiction. By consent of. both 
sides, the question of jurisdiction. was ta- 
ken up,as a preliminary point and argu- 
ments: were heard ‘on ‘that point and by 
the order dated 8th August, 1977 the lear- 
ned: Additional Subordinate Judge, Vel- 
lore,. held that the Subordinate. Judge's 
Court, had . jurisdiction to entertain .the 


matter. - Itis to revise the said order that 
. present civil 


revision .petition .has been 
* a - F 1 - 1 + 


filed. > 


2. Mr. K. Parasaran, learned counsel 


. for the Petitioner contends that there.is 


absolutely nothing illegal in, the parties 
agreeing when two or. more Courts; have 
jurisdiction in respect ofa particular matter 


to ,designate, a particular. Court alone 


as the competent Clourt to entertain the 
contfovérsy, and deal with and dispose of 
the same. According to the learned counsel 
for the- petitioner, admittedly the Courts, 
in Lucknow have jurisdiction because the 
Director of State Lottery is there, and if 
the allegation of the first respondent that 
his lottery ticket was stolen within the jus 


- 


- 956. 
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risdiction of the Court at Vellore was true, 
a part of the « cause of action arose within 
the jurisdicti ion and consequently,as be- 
tween. the ‘two. Gourts,, it: was open to the 
“parties ¢ to agree.as to,which Court-will have 
exclusive jurisdiction; t0; try: the contro- 
versy. : Tn this context, the | learned counsel 
“relied. on ‘the following ` rule,-. namely, 
~ pule, 35. in Utiar. Pradesh. State, Lottery 
E 69., Raton. ATE roh ur 


; E tu 2 
6 35. “The legal jurisdic tion - “ine all 
“tatters "cóncérning thé: State Lottery, 


--gball’ be Lov 33,5 b pd s5 ; 


ari (C NW Pre ate i dus 


- The sole. question for. ond ud in this. - 


révision: "petition, iss "whether the: : above- 
said rule has the effect of vesting: exclusive, 
jurisdiction. only. in, the, Courts in Lucknow. 
and thereby: taking. e „the jurisdiction, 


which, the’ ‘Subordinate: Judges, Court at 


Vellore would; have, fat ‘was,,established, 
that’ the lottery ticket: was stolen , within 
the jurisdiction o of that Court from. the fnt 
igei bese as; allege by = 


Tcr e 
P án expres S próvision or Ys necessary 


ee 5 T ety 


ofthe Uttar Pradesh State e Lottery e 


1969; extracted: above does. rot expressly; 


- fake; away. the’ “jurisdiction, "of any- “other - 


Court and:vest the ‘exclusive jurisdictic ion 
» 

dnly in the Courtsi in Lucknow: : ; 

Mr. Parasařan ‘wants me" to rdiaw 

an- inference" from” rule. i85 itracted 


above" that; under’ that rule: the - parties . 


intended; ' that” ‘the Courts ` hn Lucknow 


should ` “Shaye "C exchisive ‘jurisdiction: d 
I am unable to accept this áargü-. 
-ment. Foronething, rule 35 ofthe Rules 


réferred to" "above does not refer to: any 
Court at all; nor does it refer tothe solving 
of any dispute. arising óut of the rules by 
a Court. Mr.'Pará$aran ‘wants me to 
= draw"the'-inference ' that the: said rule 
really, mieans *the jurisdiction ofthe Court 


| When it ‘usés‘the expression "légal juris- 
. diction’, “I am'of the opinion that such: 


a conclüsion cannot be drawn. The ex- 
pression ‘egal jurisdiction’ is so ambiguotis 


so nebulous ‘and so: tenuous to draw the . 


e*s *. 


inference thàt'the said rule 35. necessarily 
refers ‘to the mum of. the Courts 


e t i'P dis 
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i alone. 


— : ded, at: the,,time. of.the trial: 


“Howeyer;. 
- Judge is fully aware ofzit “and has “ex-} 
. pressly. stated that the:said question-can 
-bè decided only at the'time of the trial, 
. Under, those; circumstances; 


taking evidence.: Henge, while „holding 


i978 


‘Consequently - I am unable to ac-| | 
cept the argument of the learned counsel 
that by.rule. 35 of the Rules referred to 
above, the juxisdiction of the other. Gourts 


-has been taken, :away. and the. exclusive 
_ jurisdiction- has, beén- vested. only in thé : 


Courts i in Lucknow. - ee 


4." The next question i is, arene the 
learned - Subordinate ‘Judge- was ‘right “in- 
finding that a part of the. cause. of action. 
arose.within the pen of his Court’ 
and. under ‘section: (c) | of the 


Godé: óf "Civil; Procedure, “the said Court 


had ‘ample jurisdiction to try the - said 
suit. "lam of the 4 opinion that the learned: 
Subordinate Judge was in error in coming 
to. that conclusiori; ‘Just’ priorto the recor= 


ding of the’ said finding, the learhed Subor- 


dihate Judge hitüself has.. Stated: 


ne Whether lie: ticket was ‘stolen . from 
- the .custody of: the. plaintiff within -the 
- jurisdiction of this Court, has to: be deci- 
On the, 
allegations mentioned. in the plairit, it ^ 
: ‘cannot .be,sSaid- that. no- part of the 
~ cause of action’ arose within the juris- 
-/ diction “of -this! Court”: Es ae 


- 


» E D i ne 
— 4 k 


‘The. allegation átsel£,. ‘without “Snore, does 


not- confer jurisdiction,onthe.Court, „Gons 
sequently, thé Subordinate Judge’s Court 
Vellore, . will "have jurisdiction only if it 


. Was established that the lottery ticket:was ` 


FRA KI uu^ 


stolen. from: the; ‘custody. of the.-first ress! . 
: pondent herein within.the jurisdiction ‘off; 


the said Court. The same has not yet been 
established- and; the. learned Subordinate 










when- ‘the 
question, whose: decision" will "I havé -thej 
effect. of. affecting ‘ the; jurisdiction; of the 
Subordinate Judge’s Court, Vellore -one 
way -or'thé ‘other, has: tocbe decidéd;ónh 
on taking evidencé,the'leárned Subordi- 
nate Judge was‘in error in deciding the| 
same as, a preliminary point. ; without 


aom rat 


that rule 35 of.the Uttar Pradesh State ^ 


Lottery Rules,/1969;: does’ not &take'away 
the jurisdiction of the Subordinate Judge’ S. 


Court, ‘Vellore, ifthe said. Court is 
otherwise having. . jurisdiction’ ‘under the 
law; in respect of. thé "present matter, 
I set ‘aside the: order of the learned 


soo ata 
ae 


Subordinate. Judge ‘atid direct him to 


- 


iij 


dispose of: the : question e jurisdiction, 


along with the other . questions; -af ter 
taking - evidence. I may- make it clear 
that there is no: controversy that if the. 


first respondent ‘establishes that- the- 
lottery ticket was stolen from his custody.’ 
within the jurisdiction of the Subordinate’ . 


Judge’s Court, Vellore, that Court. will 


have jurisdiction to entertain the” suit. 
under section 20 (c) of the Code of: 


i Cases. erea to i— 


Civil. Procedure. 


. 
rt 
1 =- > 


The Civil Revision Petition is according- 
ly disposed of in -the above terms." 


| An. WR: 


There will -be no order as to costs. 


R. p | : NE Ordered 


"E E accordingly . 





IN THE HIGH COURT' OF — 


CATURE AT MADRAS.. 
(Appellate Jurisdiction.) 


PRESENT: EP. Govindan Nar, C. and 
. 4A. Vai ‘adarajan, J.- 


The.. : National Match : Works. also 
trading as othe; National ‘Match: Dis- 
tributing Company, 
Sivakasi, South India" i 


- 
xu dei 


v. M n ; 
S.'T. Eundem Nadar (died): 


and others ni^ Ae 


Respondents. | 


Trade and M erchandise Marks , Act 
(XLIII* of 1958), ^ section 12 = 
Registration of Trade Marky — Two 
persons having trade: marks choosing 
same animal ‘Anil’ — Whether .theré is 
overall similarity between‘ the two marks, 


H eld, that in the light of the tests laid 
down by the, Supreme Court it^ can be 
said that there is in the present case an 
overall similarity between .the two marks 
and a person dealing with the goods 
based on his acquaintance with a parti- 
cular trade mark would be misled into 
accepting the goods manufactured and 
marketed bye the other man. There is 
overall similarity between the two 
marks, the main feature of which is the 
squirrel, whether it be the ‘squirrel sit- 
une on its hind legs and keeping its 





+ LP.A. No. 22 of 1973, 
MLJ 33 


15th April, 1978. 


1972 S. C. 


P.B. No. 16, 


.4 ppellant* | 
^6 


Varadaràj jan, J.—This 
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. forelegs n ‘with á hut in TR legs or ~ 


whether it be standing ‘on all its legs on 


- a 'smaller- or loiiger branch `of a tree. 


Proof of- actual deception’ is not neces- 
sary: "The'two marks bear an overall — 


.similarity ‘as would be likely to mislead 


a person usually dealing with the one to: 
accept the other if offered to him. 


s 9; | | 


K. Krishnan Chettiar v. Ambal aid Com- 
pany, (19/0). 1 S:C.J. 23: (1970) 1 ` 
(9:C.) 21: po Rd 
J. (S.G.) 21: (1970) l| S.C.R. 290 
A.I:R. 4970 S.C. 146; Parle Products.‘ 
v. J. P. & Company, (1973) Ee PNIS 

17: (1972) d C.R. 289: Ay ae R: 
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Appeal under duse: 15 of the Tetiera 
Patent against the order of the Honour- 
able Mr. Justice Maharajan, dated 27th 
July, 1973 and made in the exercise of 
the Appellate Jurisdiction, of the High 
Courtin A.A.O. No. 164 of 1970 pre- 
ferred against the order of the Assistant 
Registrar, of^ Trade Marks, Madras, 
dated 15th’ April, -1970 and made'in oppo- 
sition MAS.:No. 450. m OEERSEOR 
No. 2 16827. LG 3 


G. Ramaswami and V. E eae. 
for Appellant.. 


S: Chellaswami, for Respondents. 


The Judgment of the. Court: was “deli: 
vered by. , 


boc ' ' 


cq uw 


Letters Patent 
Appeal has been filed against the Tudg- 
ment of Maharajan, J., in C. M.A. No. 
164 of 1970, whereby the order of the 
Assistant Registrar ` .of Trade Marks, 
Madras, the second respondent, made or 
15th April, 1970 in ‘Application No. 

216827 filed by the deceased first respon- 
dent was confirmed overruling the appel- 
lant’ s objections. 


2. The trade with which we are con- 
cerned in this appeal i Is in safety matches. 
The appellant is the owner of the Trade 
Mark label "Anil" the tamil equiva- 
lent of “Squirrel”: The appellant's 
device consists of a squirrel sitting on 
its hind legs on a tree branch with its 


058 | 
forelegs raised and holding .a nüt close 
to; its mouth. The figures of the squir- 
rel and the tree branch are in greenish 


background with the legend “Anil” print-. 


ed in. bold white letters at the top and 


the words “Safety Matches” in white- 


letters at the bottom, and the words 
“The National: Match Works, Sivakasi” 
in. small letters in block printed below 
the tréé branch and above the words 
“Safety | Matches". 
dent's trade marks consists of the device 
of the squirrel standing on all its legs 
on a tree branch in a yellow circle and the 
legend “The squirrel" printed. in ‘bold 


white. letters, at the top and the words | 


“Safety Matches", “Royal Match Works, 
Pudhusurengudi" printed in white letters 
at the bottom. |The ‘figures 
squirrel and the tree branch and the 
said legend and words-in the first res- 
pondent’s trade mark are in bluish-black 


[4 


background i 


3.. The appellant filed O.S. No. 12 of 
1963 in the District Court, Ramanatha- 
puram. at Madurai, on 3rd July, 1963, 
for an injunction restraining the, first 
respondent’ from infringing his. trade 
mark label and obtained an interim in- 
junction on 4th July, 1963 in I:A. No. 179 
of 1963. It is alleged that the order of 
interim 'injunction«was served on the first 
respondet on 24th July, 1963.- The'first 
respondent thereafter 
No. 216827 in" Class 34 before the 
Assistant Registrar of Trade Marks, 
Madras, in June, 1964 for the registra- 
tion of his trade mark, alleging that 
from 1933 he has been regularly using 
his distinctive trade mark to indicate 
that the goods, to’ which. the trade-mark 
relates, are manufactured by him.’ He 
furnished in his. application, particulars 
of sales.of. the safety matches manu- 
factured by. him under that trade mark 
from 1938 to 1963 with some breaks in 
the middle. He alleged that the Collec- 
tor of Ramanathapuram had given a 
licence dated. 2nd February, 1938 to one 
Mangalasundari Match Works, Purasan- 
gudi, claimed to be his predecessors in 
the.business, for the use of the squirrel 
label for.the trade im safety matches and 
that a licence dated 10th May, 1940 has 
been granted to him by the Assistant 


- 
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The first --respon- - 


of the 


filed application” 
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Commissioner of Customs, Southern 
Division, in respect of the squirrel 
label. . He further alleged that his squir- 
rel label had become distinctive by long 
and extensive user and that it should 


_be registered in his name under the pro- 


visions: of the Trade and Merchandise 
Marks Act, 1958. In October, 1964, he 
filed amended particulars of the turn- 
over in squirrel matches from: 1938 to 
1964. E M 


4. The appellant opposed the first res- 
pondent's application for registration of 
his trade mark contending that his mark 
was. adopted in 1923 to distinguish the 
matches manufactured by him and the 
grounds of opposition were: 


(1) The appellant is the Proprietor of 
the registered trade mark Nos. .101, 505. 
in class.34 consisting of the label con- 
taining the device of a squirrel as its 
main and important féature, The mark 
was advertised in the Trade Marks 
Journal No. 86, dated 1st October, 1950. - 


(2) By very long, extensive and con- 
tinuous user the appellant’s mark has 
acquired great reputation and the public 
have come to associate his mark with the 
goods manufactured. by hint. The 
appellant’s goods are well known for 
their high quality and there is great 
demand for his goods all over India. 


(3) The first respondent, who is aware 
of the appellant’s mark, its immense 
popularity and reputation adopted his 
mark, which is very closely similar to the 
appellant’s mark if-not identical with it, 
in order to create confusion in the minds 
of the public and pass on his inferior 
goods as those manufactured by the 
appellant and thereby unlawfully benefit 
himself and cause loss to the appellant. 


(4) The appellant is interested in pro- 
tecting his rights obtained by long user 
and has taken and continues to take 
prompt action against those imitating 
his mark. l 


(5) In view of the reputation enjoyed . 
by the appellant’s mark by long user, 
registration of the first respondent's mark 
is barred under section 11 of the Act. 


iT] 


(6) The prior ndum af the appel- 


lant's mark is a bar to thé registration 
of the first respondent's mark under s$ec-: 


tion 12 (1) of the Act as the.goods.are 
identical and- the marks are also identical 
or at any: arate deceptively isimilar.- ^ 


(7) The first- respondent mark is not 


distinctive of his:goods and is objection- 


able undet. sectionis 9 and 11 of the Act. 


‘consideration .- 


(8) The first respondent has -claimed 


false user of his mark and has ' adopted | 


his mark. recently. His user is neither 


honest nor open::.:He has not come with 


clean hands‘ and; does not deserve any 


the first respondent ;. ee hid 
(9) The, appellant has filed a suit Swaine 


the first respondent for infringement of 


the trade mark. - The first respondent 


“has filed. the application - for. „registration 


t 


for. infringing the law. i 


(10) The public aré likely to ie 'con- 


fused and led to think tbat the first res- 


pondent’s trade mark’ is the appellant's 


own trade mark newly, introduced into 
the market, and the first respondents's 
goods are likely ` to-be passed off as those 
manufactured by the appellants in view. 
of the fact that the two marks are close- 
ly and deceptively similar if’ not "d 
cal. l 


S The But respondent. fled ` a. | geni. 


denying the points made by the appel- 


lant in his objection and: contended that 


his mark is eligible for registration on 


the ground ..of honest and. concurrent _ 
user since 1933, that his mark ur M 
distinctive within the meaning : Of: ' Séc- . 
tion 9 of the Act and is in-contintiotis ` 
user since? 1933,: to the. 
knowledge of-the appellant and. that’ his 
. mark is, in any event, eligible | for-regis- 


and exclusive 


tration under section 12 ( 3). of the Act; 


6. in the course of the enquiry” “before 
the Assistant Registrar, of Tide Marks 
it was contéded by Mr, M: P."Rao, on 
behalf of the. first - -respondent that the 
mark- applied for is “So closely -similar 


to the appellant's mark that if it is used: 


in respect of the same goods,. confusion 
or deception is likely to arise ahd pur- 


t 
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“chasers” ‘of „matches are 
l distinguish one product from the other"... 


-The discretion vestëd in . 
the Tribunal.has to be exercised : against 
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rot likely to 


"Thus it was conceded that. the first res- 


-pondent's mark is open to objection: un- 
‘dér section- 12. (1) of the. Act. 


‘The 
Assistant Registrar fóund-the first res- 
pondent's contention that thé use of his 
mark is not likely to.cause confüsion and 


. that section 11 (a) :of. the "Act was not 


attracted is -untenable : and “that . ordi- 


"narily the: first respondent's application 


for registration of his márk ha to 


be refused as his application could not be 


süstained' ón the grounds mentioned in 


‘sections 11. (a) and 12 (1) ‘of the Act. 
"But'it was ürged- before the Assistant 


Registrar that there was acquiescehee on 
the part of- the' ‘appellant over a very long, 


` period resulting in the- appellant acquir- 
ing common law rights in the use. of the 
‘matk. "An offer was also made to 'con- 


fine the registration of the mark to the 


"State of Mysore" ‘where ‘it was sübmit- 
ted: that “the matches of the first 


res- 
pondent have enjoyed major sales.” The 


"Assistant Registrar» disallowed’ ‘the: ob- 
: Jections ' 


‘raised by the appellant - and 
ordered the application of the’ first res- 


` pondent: to be proceeded with’: further 


only on the first respondent : amending 


the destination of. the goods in’ the appli- 
cation to’ read as! 
-“Mysore State" and -restricted ‘the régis-'. 


* matches for sale ' in 


tration of the trade mark to “Mysore 
State" ` and’ the'cólours Shown in the 
representation on the form of the appli- 
cation. In his order the Assistant’ Re-- 
gistrar Opener ‘as P um xg. d 


t = t “a " ` we 
tet 4 Cuts 


^ The dence of the DEW [n he 
. has. printéd labels year after year and 
- that he has:sold the goods during i cer- 
.tain years establishes a prima facie 
case. for him. The opponents ` have 


~ not produced. any’ evidence in. orebut- 


tal. Apart - "from. this the: opponents 
-were aware of the use of the’ mark by 
‘the appplicant as long ago:as the year 
"1938 when’ they caùsed.a -notice in the 
form of a circular.to be sent to: him. 
Although tthe -applicant denied‘ ‘the 
tight claimed by the opponents - and 
asserted his own right" to use tráde 
mark, the opponents left the ` matter 
to slip. If ever they had a.rigtit. to 
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object to the use of the -mark they 
had that. right. then which for want of 
necessary diligence on their part they 
seem to have lost.; The opponents 
" came to know of the üser.of the mark 
onceyagain ‘in the year 1952 and once 
more in the year 1963 and it was in 
^u .the year 1963 they. made an attempt to 
.stop him from , using : the --mark. 
Although , possessed; of a registered 
mark, they.. yhave taken no,action ,to 
stop the use of the mark by the appli- 
"cant at,the appropriate time. This 
circumstance does-not constitute suffi- 
„cient ground ‘to ‘view. the 'opponent's 


-05 
` 
pM, 


 case'withr sympathy, and I have neces-. 


4, Sarily-to hold that.they are estopped 
' from asserting likelihood of confusion 
¢-or that they would be,damaged by the 
. registration sought by the “applicant. 
- In -view. of the. opponent’s- inaction 
..- for over 30 years .after their, initial 
: protest to the applicant. during : which 
-. tite the applicant appears to have 
‘continued and. enlarged the use of the 
I trade mark, it would be a great hard- 
.-Ship to the . applicant if he is to -be 
denied. the-right to have the trade. mark 
"registered. .] am therefore satisfied 
.that in the present case the, applicant 
: has not.only established honest con- 
j.éurrent user but also the existence. of 
Special. circumstances so: that his mark 
4 ought - to,’ be given the benefit ‘of the 
* provisions ,. of”. section. 12 (3). of the 
| Act. t WM uL d 
7. On appeal m this Coi, ‘Maha- 
rajan, J., who heard the civil miscellane- 


- 


ous appeal, thought, that ' ‘except that the - 


animal chosen is ‘common , to both : ‘the 
labels, there is not much of identity, be- 
tween the label” and observed in nns 
Judgment: 


" ‘However. Mr. M. P. - Rao, aopean 


ALIM t 


dor the respondent seems to Have made 


‘a ‘concession: before! the learned Assis- 

Sane Registrar to the effect, that the 
“ respondent's trade mark was so closely 
. Similar:to the appellant's mark that if 
.'ib were used in; respect 'of'the ^ same 

‘goods, confusion or deception was 

‘ likely::to . arise’ and » purchasers „of 

matches' were not likely to distinguish 
. one peu from the other", 


JOURNAL A*PORTB: ^. 


kin 


Þby reason of laches, and, acquiescence ' 


t1978 


.The léarned Judge thought: that -the 


discretion which the . Registrar could 
exercise under section 12 (3) of :the 


Act: to permit. registration of morewthan 


one proprietor. of trade marks whith“are 
identical or nearly resemble each' other 
subj ect to stich , conditions and < limita- 
tions, if‘ any, he may: “think fit to impose 
in ‘the case where here" is honest’ con- 
current usér or other special circum- 
stances exist,.is unfettered and; concur- 


rent registration «may. be , allowed even 


when the probability of, confusion’ was 
considerable. , Thé learned, Judge found 


that the. appellant’s,, squirrel trade: mark 


took effect ifrem Ist- October,} -1950, 


. that the ,appellant sent a;cireulari on. Gth 


May; 1938: protesting! against the first 
respondent using- the, trade mark 


'* Anil? for, which the first respondent sent 


a reply on 18th May, 1938 saying that 
he has, been using ‘his “Anil” trade matk 
from 4th’ January, 1933 and no" exclu- 
sive right thereto can‘ be claimed by the 
appellant, that.-14..years: thereafter | the 
appellant. 'sent another notice to the first 


j respondent objecting. to the use. of the 


trade mark for which the. first respon- 
dent sent. a, reply stating that the. appel- 


.lant was, infringing ; his ~ mark, and 
that 11. years, 
-lant 


thereafter . appél- 
sent ; another letter p 28th 
March, 1963 protesting against the use 
of the ‘Anil’ trade mark. From this 
the learned Judge found that-the first 
respondent :has. been making “honest and: 
concurrent user.of the squirrel trade mark 
for over -a quarter of .a céntury, and. He: 
rejected. the. contention that every time 
the .appellant.sent a.notice, the first res- 
pondent desisted for the: time being ‘from 
using the:.trade: mark, às . unacceptable. 


-The learned’ Jtidge : dismissed the ape 


a costs, ae ay — exi ba, 
PON ed a 
' In the case, the user. of the. respon- . 
dent , had’; commenced more..than, .a 
decade before the appellant/s trade 
mark .was:actüally registered, and the 
. respondent ‘thas beem.-tising - his trade 
,marK honestly for nearly thfee decades. 
"IT he'extent of ithe-sales turnover of: the 
respondent and' thé period: of usér of 
his trade mark would appear to justify 
the .Registrar exercising his diseretion 


in his favour’, «0 o ns ae 


11) 


The learned' Judge. then observed at the 
end of-his Judgment. that he had 
“already compared -and contrasted the 
features of: the rival trade marks. and 
held that they are’ not identical ‘nor: ‘Jo 
they closely resemble each other”. The 
learned Judge had further observed in 
his judgment that no instance of actual 
confusion has been proved. 

8. Mr. 
‘counsel ‘for the- appellant, submitted 
that the learned: Judge erred in observ- 
ing more than once in his judgment that 
the two marks are not identical and that 


he, also.erred in thinking that proof of | 


actual. deception is necessary. :Mi. 

"Ramaswami,'further submitted -that the 
learned Judge overlooked the: fact that 
registration under section 12 (3) of the 
‘Act ‘could not have been allowed by the 


Assistant Registrar if he had-not found .. 


that the two marks ‘are identical ' or 
"nearly resemble each other: in respect 


Of the same ' goods ‘or, description ‘of . 


goods. As stated earlier, the appellant 
‘is the owner of the trade mark ‘label 
“Anil” which isthe Tamil equivalent -of 
"squirrel and his : device: consists of a 
‘squirrel sitting .on its hind legs on a tree 
branch with its forelegs -raised and 
holding a nut close to its mouth, and 
the figures of, the Squirrel. 'and the tree 
branch dre in’ reenish. background with 
the legend “Anil” printed i in bold white 
letters at the top: and the words "safety 
matches" in white letters at the bottom 
atid’ the, words ‘The National: Match 
Works, Sivakasi", in small letters in 
block printed below the tree branch and 
abóve the,. words. “Safety Matches". 

The first ` respondent’ s trade mark 
consists of thé device of a squirrel stand- 
ing on all,its legs, on a tree branch in a 
yellow circlé with the. legend "THE 
SQUIRREL” printed in bold ‘white 
letters at the top and the words “ ‘safety 
matches” and “Royar ` Match Works, 
Pudhusurangudi”, « printed ‘in . white 
Jetters at the boton: The figures of 
the squirrel, and the tree branch and (he 
said legend and words in the first res- 
-pondent's trade. mark are in dark-bluish 
background. | 


9. The Supreme Cotirt has made obser- 
yations «in K, Krishnan -Chettiar-. Y. 
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G.. Ramaswami, the, -. Jearned 
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“ Ambal and Company’, ‘from which it is 


seen that it is for the Court to decide 
the question of a comparison of the com- 
peting marks as a whole and their dis- 
tinctive” and essential features whether 
if thé appellant’s mark was used in a 
normal and fair manner in connection 
with the trade mark in safety matches 
and similarly fair and normal user ‘is 
assumed of the first respondent’s mark, 


‘there will be-such a likelihood of decep- 


tion ` that the mark ought not to be 
allowed to be registered. The Supreme 
Court has observed in Parle Products 
v. J. P. and Company’: 


“According to Kerly's Law. of Trade 
Marks and Trade Names (“Ninth 
, Edition,: paragraph 383”) two marks, 
when placed side by side, may exhibit 


many and various differences, yet the’ 


. main idea left on the mind by both 
may be the same. A person acquaint- 
ed with one mark, and not having the 
two side by side for comparison, 
might well be deceived, if the goods 
were allowed to be impressed with the 
second mark into a belief that he was 
dealing with ‚goods which bore the 
same mark as that with which he was 

acquainted. Thus for example, a 
mark may represent a game of foot- 
ball; another mark may show players 

-in a different dress, and in very diffe- 
rent positions, and yet the 1dea convey- 
ed by each might be simply a game of 
football. It would be too much to 
expect that persons dealing with 
trade-marked goods, and relying as 
they frequently do, upon marks should 
be able to remember the exact details 
of the marks upon the goods: with 
which they are:in the habit of dealing. 
Marks are remembered rather by 
general impressions or by some signi- 

. ficant-details than by any photographic 
recollection of the whole. Moreover, 
variations in details might well be sup- 
posed by customers to have. been made 


1. (1970) 1s. J. 28: (1970) 1 An. W.R. 
(S.C.) 21: (1970) 1 M.L.J. (S.C. 21: (1970) 1 
S.C.R. 290: A.LR. 1970'S.C. 146, 

2. (1973) 2 S.C.J. 17: (1972) 3 S.C.R. 289: 
A.LR, 1972 S,C. 1359, 
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by the owners of the trade mark they 
are already Wide E Ms for rea- 
sons of their own" 


It is, therefore, clear that in order ‘to 
come to the conclusion whether one mark 
is deceptively similar to : another the 
broad and -essential ‘features of the two 
are to be considered. They should 
not be placed side by side to: find out 
if there are any differences in the design 
and “if so, whether they are of such a 
character as to prevent one design from 
being mistaken for the other. It would 
be enough if the impugned mark bears 
such an overall similarity to the regis- 
tered trade mark as would be likely to 
mislead a person ustially dealing with one 
to accept the other if offered to him". 
In the light of this test, laid down by 
the Supreme Court, we are of the 
opinion that there is such an overall 
similarity between the two marks with 
which we are concerned in this case that 


a person dealing with the goods of the: 


appellant based on his acquaintance with 
the appellants trade mark would > be 
misled into accepting the goods manu- 
factured by the first respondent with his 
trade, mark as the goods manufactured 
and marketed by the appellant. There 
is overall similarity between the two 
marks, the main feature of which is the 
squirrel, whether it be the squirrel 
sitting on its hind legs and keeping its 
forelegs up with a nut in those legs or 
whether it be standing on all its legs on 
a smaller or longer branch of a tree. 
In these circumstances, we are of the 
opinion that Maharajan, J., erred in 
thinking that there is no similarity be- 
tween the two marks and that Mr. M. 
P. Rao was not justified in making the 
concession ‘that the two marks‘ were 
deceptively similar if not identical. 
Proof of actual deception is not neces- 
sary. As submitted by Mr. G. Rama- 
swami, the learned counsel for the appel- 
lant, registration of the mark under sec- 
tion 12 (3) of the Act would not have 
been prayed for by Mr. M. P. Rao on 
behalf of the first respondent, if the 
two marks are not either identical or 
nearly resemable each other in respect 
of the same goods, or description : of 
goods. A perusal of section 12 (3) of 
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:1938 and he did not oppose. the 
tration of: the 


(1928 


the Act would show that the very -basis 
for registration of the mark under that 
sub-section is the -identity or near 
resemblance of the two marks. Sec- 
tion 12 (3) reads thus :— 


“In case of honést concurrent use Or 
of other special circumstances, which, 
in the opinion of the Registrar, make 
it proper so to do, he may permit the — 
registration by more than one proprie- 
. tor of trade marks which are identical 
or nearly resemble each other (whe- 
ther any such trade, mark is already 
registered or not) in respect of the 
same goods or description of goods, 

` subject to stich conditions and limita- 
tions if any, ~as the Registrar may 
think fit to’ impose". 


We find that the two arks bear an 
overall similarity as would be likely to, 
mislead a person usually dealing with one 


_to accept.the other if offered to him, and 


that it is only on that basis-. that the 
requesb was made by Mr. M. P. Rao, 
on ibehalf of the first respondent before 
the Assistant Registrar, for confining 
the registration of the first respondent's 
trade mark to one.under section 12 (3) 
of the Act. ae 


10. Mr. G. Bamas vani submitted the 
following points on behalf of the appel- 
lant :— The appellant had obtained regis- 
tration of his-trade mark from the Regis- 
trar of Assurances; Calcutta, even on 
Oth February, 1938 claiming user for a 
long time under the Indian Merchandise 
Marks Act read with the Indian Penal 
Code. The first respondent was put on 
notice of the registration of the appel- 
lant's trade mark as.early as 6th .May, 
regis- 
appellant’s. trade mark 
when the appellant applied for registra- 
tion under the Trade and Merchandise 
Marks Act on 3rd October, 1944, and the 
appellant’s -trade.mark ‚was advertised in 
the Trade Marks Journal, dated Ist 
October, 1950. The. first’ respondent 
did not take any steps to apply for the 
removal of the. appellant’s registration 
till now either on the ground of prior 
user or any other ground. No amount 
of user by the first respondent, after 


ihe notice of the registration of the 


1 


itj 


appellant's mark, will help’ the first res- 
pondent and such user. cannot be cons-: 


trued as honest concurrent user under -; 
The first. 


section 12 (3) of the Act.. 
respondent has. admitted in paragraph 3 


of his affidavit, dated llth: April, 1968 +: 
that from. 4th January, 1933 upto Febru- : 


ary, 1938, he. was using the trade mark 
" Anil" and the trade mark "The Squir- 
rel" only from February, 1938. There 
is no material to prove the first. respon- 
dent's user of the mark and no reliance 
could be placed on the two sets of sales: 
figures furnished. with his affidavits dated. 


15th June, 1964 and 17th October,: 1965. - 
for 


The first respondent had applied 
registration of his trade mark only after 


he had been. served with the order of' 


interim injunction in O.S. No. 12 of 
1963 on the file of the District. Court of 
Ramanathapuram at Madurai on 24th 
July,-1963 and he is not entitled to 
- registration of his trade mark on. the 
ground of alleged acquiescence since his 
user of the trade mark is dishonest.” - 


t 
L 


11. On the other hand, Mr.. S. Chel- 
laswamy,, the learned. counsel "for the 
first respondent, submitted that in the case 
of honest.concurrent user.or of oder 
special -circumstances,. the Court... 

Registrar may permit registration: of 
-identical or similar marks of the same 
goods or description .of goods by more 
than one proprietor.subject to-such con- 
ditions, and limitations. -as | may. - be: 
thought fit and that each tase must, be 
considered on its own merits. He fur- 
ther submitted that when . once the. 
honesty of the user has been established 
the fact of knowledge loses much .of its 
significance, though it,may be a matter 
not to be wholly overlooked. in balancing. 
the considerations for and against regis- 
tration. It was submited that the quan- 
tum of: production and sale. may vary 
from time to time and between one trader 
and another and that there may even.be 
interruptiog in the business and none of 
these may deviate from the conclusion 
of concurrent user if the user was in the 
course of trade and was resumed after 
some interruptions and no hard and fast 
rule can be laid down regarding the 
volume of use required for the purpose 
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of ‘section: 12 (3) of the Act and it is ' 
sufficient if it is shown that there was a 
commercial use of the mark. Mr. Chel- 
laswami, further submitted that it is . 
enough, to support a plea of acquiescence 
in a trade mark case, if it is shown that 
the appellant had stood by for a substan- 
tial period and thus encouraged the first 
respondent, to expend money -in building 
up.a business associated with the mark. 


d 
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12. There is no dispute that the appel- 
lant had issued the circular dated 6th 
May, 1938 informing the trade that he 
has.been selling. safety matches under the 
trade’ marks and representations of - 
"Anil", “Water Lilly”, "Ship" and © 
“Victoria” on the said matches and those 
marks have ‘been registered in Calcutta 
under the Trade:Marks Registration Act 
as: Trade. Mark No. 587 and that he had 
sent circulars to show that he has adver- - 
tised his; exclusive right over the said 
trade marks in "Jayabarathi", the Tamil 
journal, dated: 23rd April, 1939. The 
circular was intended to give notice: in 
Order to' prevent infringement  of.the 
trade mark... The first respondent had 
sent a réply, dated 18th.May, 1938, after 


, receipt of the appellant's circular, dated 


6th May, 1938, stating that “he has ac- 
quired’ exclusive title to the trade -mark 
“Anil” and that the appellant has. in- 
fringed.upon his.trade mark. The first 
respondent has further stated in that 
letter that the trade mark "Anil" was used 
by the first respondent as early as from 
4th January, 1933 when his factory was. 
working in the, name and style of “United 
Match Works" and afterwards under the 
name and style of the “The Royal Match 
Works" and that the appellant was using 
the trade mark “Anil” with the mala. 
fide idea of ruining the first respondent's 
business. The appellant sent a rejoin- 
der dated: 31st May, 1938 denying that 
the labels with the colour and design of 
“Anil” has been used at-all by the first 
respondent, that even 1f the first res- 
pondent had used such. Jabels in 1933, he 
had abandoned it since and can claim no 
right to it and that the appellant had his 
trade mark registered by the Registrar of 


Assurances, Calcutta,.and has no inten-: 
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tion to infringe ary trade mark of any 


other person. 


13. There was a lull after the exchange 
of these notices in May 1938, until the 


Appellant sent a lawyer’s notice, dated. 
17th November, 1952 to the first respon- : 


dent alleging that the appellant is^the 
manufacturer of matches with the trade 
mark label "Anil". for the past over 30 
years and had also registered the mark 
with the Registrar of Trade Marks as 
trade mark Nos. 101505 and 101507 in 
class 34 and had renewed the same for.a 


period of 15 years from 3rd October, . 
1951, and that he found the first respon: ` 


dent recently affixing to the -safety 
matches manufactured by him-the “The 


Squirrel" label with the design of Anil ’ 
as the central figure and it was a close ' 
and colourable imitation of: his "Anil" 
trade mark.. The appellant threatened . 


to proceed against the first respondent in 


civil and criminal Courts, tf he failed to . 


desist from using the labels “The ‘squir- 


rel” or any other colourable imitation: 


of his trade mark “Anil within” a week 
of the receipt of that notice. The first 
. respondent sent a reply dated 30th Nov- 
ember, 1952:saying that he has been. using 


“The squirrel” label complained of by the. 


appellant .since 1933 for the safety 
matches ‘manufactured by him to the 
knowledge of the appellant, that the ap- 
pellant’s ‘Anil’ label is only a colourable 


imitation of the first respondent’s squir- 


rel label and the ‘appellant began to use 
the ‘Anil’ label for the matches manufac- 
tured by him several years after the first 
respondent began to affix “The squirrel” 
label to the matches manufactured: by 
him and that, in any event, there has 
been a concurrent user of the label in 
question by him for a considerably long 


time, and the appellant is estopped from 


questioning the propriety of the-first res- 
pondent using “The Squirrel” label in 
connection with his trade in safety 
maches. £ 


14. There was again a-lull thereafter 
until the appellant sent a lawyer’s notice 
dated 24th March, 1963, alleging that 
he has been. manufacturing and selling 
safety matches for over 40 years affixing 
the "Anil" trade mark label to the safety 
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. matches NET by him, that he: 


found in or about 1952 that the first res- 
pondent has. been- using: “The Squirrel" 
label the equivalent of the’: ‘Anil’ label - 
with the anil or squirrel as. ‘the -centre 
figure and-that thé appellant: had: no ne- 
cessity to take further action: after he 
had sent the éarlier’s lawyer’s notice 


. dated 17th November, .1952 because the 


the first respondent had stopped- using the 
squirrel label'after receipt of. that notice 
and was carrying on his business by 
affixing other labels to: the matches manu- 
factured -by him. “The first respondent 
sent a reply-dated 27th April, 1963. deny- 
ing that he:was found using “The Squir- 
rel”. label only in 1952 -and saying that 
he has been using the “Squirrel” -trade 
mark.as early .as. from 4th January, 1933 
when he started the manufacture and sale 
of: safety matches and that ‘he. did not 
stop using “The Squirrel". label : after 
receipt of‘ the appellant’s lawyer’s notice i 
dated: 17th November, 1952 as alleged in 
his last. notice dated: 28th March, 1963... 

Thereafter the appellant filed O. S. No. 
12 of 1963 in the District Court, of 
Ramanathapuram ‘at ' Madürai' on’ 3rd: 
July, 1963 for ‘a permanent injunction 
restraining thé first respondent'from ih-' 

fringing his trade mark libel'and obtain-' 
ed’ an interim injunction on 4th July, 
1963: which was said to have been served 
on the first réspondent on 24th July, 1963 - 
before he filed thé application before'the 
Assistànt Registrar, of Trade "Marks, ' 
Madras, out of whith this! Letters Patent 


Appeal Tias arisen. ! 


15. There ‘can’ be no doubt, that, as 
observed by "Maharajan, J., in his Judg- 
ment, the Registrar of Trade Marks'has. 
unfettered discretion to. grant or hot. to 
grant registration under section 12 (3) 
of the Act. But, as in the case of all 
other discretionary 'powers, the’ Registrar 
should exercise this power judicially. 
We find the following passage at page 
210 of Narayanan on' Trade Marks and 


. Passing Off (second edition) :e 


“The words ‘in the opinion of the 
Registrar’ and ‘he may permit the re- 
gistration’ clearly show that the Regis- 
trar has an unfettered discretion to 
grant or not to grant registration’ 
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under section 12 (3).. As in the case 
of all: other discretionary powers, the 
Registrar should exercise this power 
judicially. In all matters relating to 
trade mark law, not only the ‘interest 
‘of the parties inter" se ‘that has to be 
safeguarded but also those of the public. 


Public interest should, therefore be. 


borne in mind while‘ exercising the 
' discretion.’ Every case under the sec- 
tion must bé determined on its" own 
merits,” - - ^ 


The requirement a “acting judicially” E 
in essence is nothing but a requirement ` 


to. act justly and fairly. and: not arbi- 
trarily or,capriciously; We haye found: 
that. the two marks are deceptively; simi- 


lar and ‘that the necessity for invoking: 


section 12 (3) would arise only. when- 
the. resemblance between the two marks 
is likely to deceive or cause confusion. 
It would follow that registration; under 
section 12 .(3) is justified: even if the: 
simultaneous use of the marks will 
result in some amount of. ‘confusion, 
" for, - the existence of possibility of 
deception or confusion is contemplated 
by section 12 (3) of the, Act itself. 
16. There is no dispute between the 
parties that the appellant's trade mark 
was first registered in Calcutta under 
the Trade Marks Registration -Act in 
1938 and that the number of his regis- 
tered trade mark is 587. -The first 
respondent has filed.sales particulars 
and affidavits dated. 15th June, 1964 and 
17th October, 1965 and revised parti- 
culars have been filed with the affidavit 
dated 17th October, 1965 on the -ground 
that the figures. furnished. with the 
affidavit'dated 15th June, 1964 are not 
correct. and were based on insuffi- 
cient material: The Assistant Regis- 
trar,- accepted these particulars and 
found that the first respondent has been 
manufacturing and selling safety: matches 
with the “anil” label from 1938 
to 1964, ` In Halsbury's ‘Laws of 
England! (Third: Edition, Volume 38) 
at page’ 539 it is ‘stated thus:— ` 
“Apart from the statutory powers for 
. refusal, no person has an absolute 
right to registration of a trade mark, 
and the registrar- has always discre- 
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tion to refuse registration. “He may 
only - exercise this discretion after he 
- has decided the preliminary questions 
"of fact in the applicant's favour. 
The ^discretion . must be exercised 
judicially “on reasonable- grounds 
which“ are .capable of being. clearly 
stated and may be exercised if the 
; Registrar considers that the refusal 
"isin the public interest. “The Court 


-- and ithe House of Lords have a simi- 


.lar discretion; but are very reluctant 
to interfere unless the Registrar .is 
; clearly wrong". 


17. The appellant. hag contended that 
the. sales particulars furnished by the first 
respondent are false and unacceptable. 
There .is no material on record to show 
that-the Assistant Registrar was not 
justified. in accepting the sales figures 
furnished with the first respondent’s 
affidavit dated 17th October,-1965 as, 
genuine, Therefore, we are ‘reluctant 


to interfere with the. discretion of the 


Assistant Registrar in accepting those 
sales figures and coming to the conclu- 
sion that the first respondent: has. been 
using the trade mark with the squirrel 
as the main feature from 1938. 


18. ` There is no material on record: to 
show that the first respondent had dis-. 
continued: the user: of -his trade. mark 
after receipt of the circular dated 6th 


May, 1938 and -notices dated 17th 
November, 1952 and 28th March; 1963 
referred to above, ‘Nor is there. .any 


. material -on record to.show the period 


of discontinuance of the user of the 
trade màrk by the first respondent. It. 
is stated at page 184 in Kerly's Law 
of Trade Marks and Trade Names 
(ninth edition) that a temporary  dis- 
continuance of the use of 'a mark may 
not prevent subsequent registration. 


The first respondent had no doubt 
knowledge .of the registration of the 
appellant's trade, mark as early as 1938. 
Nevertheless, he has been -using his 
trade mark all along even thereafter. 
At page 184 of the same ninth edition 


`of Kerly’s Law of Trade Marks and 


Trade Names it is stated thus:— .. . 
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. "Knowledge of the registration of the 
. opponent’s mark may be an- impor- 
tant factor where the, honesty of: the 
user. of the.mark sought to be regis- 
` tered is impugned, but wheré once 
that honesty of the user has, been 
established, the fact of knowledge loses 
much’ of its significance, though it 


"may be,a matter not to be. wholly ` 


. overlooked in.balancing :the considera- 
tions-for and against TeEbUdMon: 


The Assistant Registrar fad taken the 
fact that the first respondent had notice 
of the registration of the ` appellant’ S 
trade mark as early as in 1938 in coming 


to the conclusion that having regard to 


the other circumstances in the case the 
first respondent is ‘entitled to | regis- 
tration under section 12 (3) of the Act 


subject to the conditions and limitations. 


imposed by him with regard to the same. 
We find the following passagé in Naraya- 


nan on Trade -Marks* and "Passing. Off 
(Second Edition) at page 206, ` "DIS. 


graphs 618 and 619: — 
“The dnt of: concurrent use requir- 
- éd to bring the case within’ section. 12 
(8) will depend upon the degree of 


resemblances between the marks’ and 


the nature of the goods. If the 
"marks are closely similar and the 
-goods are the same, very extensive 
-~ use over a considerable length of time 


may-be necessary .to justify registra-. . 
if- the 
similarity between the marks: is -doubt- 
‘ful .and the goods are: different, user: 


' tion.. At the other: extreme, 


' on a simall-scale. would be: considered 
- sufficient.: A. short period of  con- 


‘current use in combination with other 


special’ and exceptional ‘circumstances 
may enable a trade mark .to be. regis- 
- tered despite the presence on the ies 
"ter of a closely resembling mar 


“No hard and fast rule can be laid 
down regarding the volume of use 
~ required | for the purpose of the sec- 
7 fion? ' Ordinatily it would be  suffi- 
cient if it is shown that there’ was a 
' comimercial’ úse of the mark. ` Trade 
- mark is a“ kiùd of ‘property and is 
"entitled tô protection under the law, 
irrespective ‘of its value in money so 
long 'as^'it has business or commer- 
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cial value. The fact that one-party has 
: much larger’ sales than the: other oe 
not affect their rights”. l 


It may | ‘be that the. first ‘respondent y was 
not honest in applying for registration 
of. his trade mark only after, he had 


. been. served . with an order of interim 


injunction in the suit which ,had been 
hled by the „ appellant in 1963 for a 
permanent | inj junction restraining ,, him 
from using the impugned trade, mark. 

But it could not be stated from. 
that» fact. that: his user of the 
trade’ mark for the period prior. to the: 
institution of the"suit from about -1938 
was not honest’: and concurrent. 


^ The appellant-had“not taken - prompt 


action against the first respornident “for 
restraining him from’ infringing: his 
trade - mark. As ‘already stated, his. 
submission ' "that the . first respondent, 
stopped ‘-using the trade mark- every 
time ‘a circular ‘or a notice was 
We find’ 
the following passage at page 361 of 
Narayanan on’ Trade Marks: and Pass“ 
ing Off (Second Edition) : | 


“Delay by itself after tenibwiadae of 
the infringement wil not deprive a 
registered proprietor^of a trade mark 
of bis statutory rights to sue for in- 
fringement' : and.' obtain the appro- 
- priate remedies in respect -théreof. 
"However, owners of. trade marks 
"should not adopt a sort of Rip Van 
Winkle policy of going to sleep^and 
not watching: what ‘their rivals and 
competitors (n the ‘sartie line of busi- 
néss are doing. 'Inordinate delay on 
' the part of the plaintiff, without imore, 
* may ‘bar the plaintiff's claim" 


The appellant TN committed inordi- 
nate delay in taking action against the 
first. respondent for the infringement 
of his .trade mark and is, therefore, 
estopped from contending that, the first 
respondent is not entitled’ to have his: 
trade mark registered under ethe provi- 
sions of section: 12.:(3) of ‘the Act., 


19. Mr. `G. Ramaswami, the E 
counsel for’ the appellant; ^ submitted 
that Maharajan, ‘J., has not considered 
the question relatiig t to the triple ‘iden- 
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tity position. Venkateswaran has 
stated in his Law of Trade. Marks at 
page 385 thus: - 


“Where , there is the triple - identity 
position, that is to say, where the 
. marks, the respective goods and the 
respective areas of user are all iden- 
tical, notwithstanding , long user, 
registration is generally refused. An 
objection on the ground of ‘triple 
identity: position’ may ‘be overcome by 
making : suitable amendments in the 
mark or by mutual limitation of the 
area of the use of the marks, the 
area being not contiguous. ”. ia 


The question of triple identity position 
has been considered by the Assistant 
Registrar in the present case, for, he has 
imposed necessary limitations while order- 
ing registration of the first respondent's 
mark under, section 12 (3) of the Act 
by restricting the registration to “Mysore 
State” and to the colours as shown in 
the representations on the form: of tne 
application by directing that the destina- 
tion of the goods manufactured by the 


first respondent should be marked as 
“matches for sale in the State of 
Mysore.” l 6 Wu d 


20. In. these circumstances, we are. of 
the opinion that no interference with the 
Judgment of Maharajan, J., is called for 
in this case. We accordingly dismiss 
the Letters Patent Appeal but, under 
the circumstances of the case, without 
costs. ot | 


R.S. —  — Appeal dismissed. 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. zs 


PRESENT :—S., Padmanabhan, J. . 
A. N. Ranganatha Naidu 
l Appellant” 


ar eid, ut 


"M pony 
Senthamarai (Minor) represented by 
guardian next friend Govindarajulu 
Naidu and ‘others | 


Respondents 


Transfer of Property Act (IV of 1882), 
section 92 — Redeeming co-mortgagor—- 
Right only to claim the amount actually 
spent before surrendering possession. 


Under section 92 of the Transfer of 
Property Act any co-mortgagor shall, on 
redeeming property subject to the mort- 
gage have so far as regards redemption, , 
foreclosure or sale of such-property, the 
same rights as the mortgagee whose 
mortgage he redeems may have against 
the mortgagor or any other mortgagee. 
This right is called the right of subroga- 
tion. But the rule of subrogation does 
not entitle the redeeming co-mortgagor 
to claim to be the mortgagee but it en- 
titles him to seek reimbursement of what- 
ever money he has spent before posses- 
sion is sought to be recovered from him 
by the other co-mortgagor. The right 
of the redeeming co-mortgagor is only to 
claim the amount - which’ was actually 
spent before surrendering possession. 


[Para. 14.] 
Cases referred to:— 


Bhaskara Menon v. Madhavan, (1975) 
K.L.T. 38: A.I.R. 1976 Ker... 62; 
Ganeshi Lal v. Joti Pershad, 1953 S.C. 
R. 243: 66 L.W. 183: 1952 S.C J. 
649: A.I.R. 1953.S.C. 1. 


Appeal against the decree of the Court 
of the Subordinate Judge, Tiruvanna- 
malai in Original Suit No. 148 of 1973. 
Parasaran, for Appellant. 


M. N. Padmanabhan, for Respondent. 
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The Court delivered the following 


JupGMENT.—-The second defendant in 
O.S. No. 148 of 1973 on the file of 
the Court of the Subordinate Judge of 
Tiruvannamalai is the appellant; respon- 
dents 1 to 4 in the appeal are the plain- 
tiff, a minor represented by next friend 
and guardian and defendants 1, 3 and 
4 respectively. 


2. The ‘facts of the case may be briefly 
stated as follows: The suit property ori- 
ginally belonged to one Subbammal. On 
9th January, 1956 the said Subbammal 
executed a settlement deed in respect of 
the suit property in favour of Rukmani 
Ammal. Exhibit B-10 is the registra- 
tion copy of the settlement deed. The 
4th defendant is the husband of Ruk- 
mani Ammal while the plaintiff (first 
respondent) is the only daughter of Ruk- 
mani Ammal and the 4th defendant 
 Rukmani Ammal died leaving the 4th 
defendant and the plaintiff as her heirs 
to the suit property: It is not disputed 
' that the 4th defendant has taken a second 
wife and he has got a number of children 
through her. ‘The entire suit property 
is an extent of 1.66 acres of wet 
land comprised in S. No. 2242 in 
Chengam Taluk, Tiruvannamalai Dis- 
trict. On 26th December, 1970 the 4th 
defendant executed Exhibit B-1 sale deed 
in favour of the first defendant. Exhi- 
bit B-1 was executed by the 4th defen- 
dant’ for himself and as guardian of the 
minor plaintiff in respect of 83 cents of 
the suit property. The consideration 
was Rs. 16,000. Thereafter, the 4th 
defendant executed Exhibit B-45 sale 
deed on .2nd July, 1972 for him- 
self and as guardian of the minor plain- 
tiff in respect of the remaining 83 cents 

of the suit property in favour of the 
second “defendant. The consideration 
for the said sale was also Rs. 16,000. 
The plaintiff has filed the present suit 
through her next friend and guardian 
Govindarajulu Naidu who is said to he 
cher husband stating that Exhibits B-1 
and B-15 alienations effected by the 4th 
defendant as regards the minor plaintiff's 
half-share in the suit property are not 
binding on the minor plaintiff and void- 
able at her instance. The sale deeds 
haye not been executed for the benefit of 
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the minor. The third defendant was 
impleaded in her capacity as a ttsufruc- 
tuary mortgagee in respect of the suit 
property. The plaintiff, therefore, 
prayed for a decree for setting . aside 


Exhibits B-1 and B-15 sale deeds and 


for a division by metes and bounds and 
recovery of her half-share in the ' suit 
property. The suit was no doubt filed 
in forma pauperis. 


3. The first defendant filed a. written 
statement. He admitted that the suit 
property originally belonged to Subbam- 
mal and that Subbammal settled the suit 
property on Rukmani Ammal.. On the 
death of Rukmani Ammal, according to 
the first defendant, the 4th "defendant 
became entitled to a' half share in 1.66 
acres viz., 83 cents. Since the 4th de- 
fendant himself had right over 83 cents 
of the suit property Exhibit B-1 sale 
deed must be deemed to convey the 4th 
defendant's interest over the suit pro- 
perty to the first defendant. He also 
raised an alternative contention that even 
if Exhibit B-1 were to be treated as an 
alienation on behalf of minor plaintiff 
also the alienation by the 4th defendant 
was for the benefit of the minor as it was 
executed. for the discharge of the usu- 
fructuary mortgage in favour of the third 
defendant. He further pleaded that 
having conveyed his entire.interest in 
the suit property to the first defendant 
under Exhibit B-1, the 4th defendant 
had no right to left. with him to convey 
to the second defendant under  Exhi- 
bit B-15. He also pleaded that the pro- 
perty covered by sale deed Exhibit B-15 
was entirely different and was not the 
suit property at all. The first defen- 
dant further.pleaded that he had filed 
O.S. No. 984 of 1972 on the file of the 
District Munsif's Court, Tirvannamalai 
against the third defendant (wife of 
second defendant) for redemption of 
the usufructuary mortgage, further, even 
on the date of Exhibit B-1 sale deed, the 
4th defendant had executed Exhibit B-13 
an agreement in favour of the first defen- 
dant agreeing to convey his remaining 
half-share in the entire 1.66 acres, if for 
any reason there was any trouble by the 
minor at a later stage in respect of er 


* a } dw č > 


in 
sale deed. 


agreement the first defendant has fur- 
ther pleaded that Exhibit B-15 sale deed 


by the 4th’ defendant in ‘favour of the - 


second defendant in contravention of -the 


terms of- Exhibit B-13 agreement would 


not be valid. He also contended- that 
the second defendant's right under Exhi- 
bit B-15 would only be subject to his 
right under Exhibit B- 13. 


4. The second defendant filed a E 
cohtending that Exhi- 


ten statement 
bit B-15 sale is his favour was valid, 
and binding. on ‘the minor „plaintiff ind 
it was executed for her benefit. It; was 
only out of the sale proceeds that the 
marriage of the minor plaintiff was 
celebrated by the 4th defendant. ; l 


5. The third defendant filed a written 
statement, wherein she pleaded that she 
had advanced Rs. 5,000- to the 4th 
defendant on certain usufructuary mort- 
gages for family expenses and mainten- 
ance of the minor plaintiff. . She also 
pleaded having lent Rs. 4,000 for family 
expenses and having obtained a decree 
in O.S. No. 1203 of 1971 on the file 
of the District Munsif’s Court, Tiru- 
vannamalai. She claimed reimburse- 
ment of these amounts. i 


6. On these. pleadings the trial Court 
raised the following issues for considera- 
tion: 


: (1) Whether the alienations in favour 
of defendants 1 and 2 are not valid 
and binding on the share of the plain- 
tiff? 

(2) Whether the ua in | favour ‘of the 
ist defendant was in respect of: 4th 
defendant's share alone in suif pro- 
perties as contended by the 1st defen- 
dant? 

.( 3) Whether, in any event, the aliena- 
tion is binding upon the plaintiff as 
contended by the 1st defendant? .' 
(4) Whether the sale in favour of 
2nd defendant does not relate to .the 
suit property, as contended: by the 1st 
defendant? 

(5) Whether the 1st ‘defendant i is en- 
titled to the equity claimed by. him 
in para, 12 of his: statement? 
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(6) Whether 'the valuation of the 
plaint and the CDUEPdee as are not 
, Correct? ae 
' (7) Whether the suit. as s framed . 
not maintainable? B 
(8) To what relief, is die plaistif 
entitled? 


The trial Court found that Exhibits B-1 


. and B-15 sale deeds: were executed -by 


the 4th defendant for himself and on 
behalf of the minor plaintiff. Since the 
4th defendant.did not obtain any sanc- 
tion from the Court prior to the execu- 
tion of Exhibits B-1 and B-15 sale deeds 
the minor plaintiff was: not bound by the 
alienations and that . consequently the 


.alienations are. liable to be set aside as 


not binding on her share of the .pro- 
perty. On issue No. 4 the trial Court 
found that Exhibit B-15 sale deed also 
related to! the suit property. In the 
result, the trial Court set aside the sale 
deeds Exhibits B-1 and B-15 to the ex- 
tent of’ the minor’s share over the suit 
property and. passed a preliminary decree 
for partition and separate possession of 
the plaintiff’s one half share over the 


.suit property. Further, the learned Judge 


gave a direction that in dividing ‘the 
property by metes and bounds the -plain- 
tiff should be allotted the portion other 
than the one covered by Exhibit B-1 as 
far as possible-so that the dispute inter 
se: between defendants 1 and 2 could 


. be settled in a competent separate suit. 


This later direction was made on the 
basis-of Exhibit B-13 an agreement. 
executed by the 4th defendant in favour 
of the first defendant agreeing to con- 
vey his other 1/4th share over the suit 


- property in ‘the event of the first defen-. - 


dant suffering, any loss at the instance 
of.the plaintiff with reference to Exhi- 
bit; B-1 sale: deed. - E me 


7. It is against this decree.of the trial 
Court that the second defendant has filed 


the above appeal. - a 


8. Though the’ Sonona of appeal 
contains grounds challenging the finding 
of the trial Court setting .aside: Exhi- 


- bits-B-1 and B-15 sale deeds to the ex- 
‘tent of the plaintiff's: share in-the suit 


property, Mr, Parasaran, learned coun- 
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sel for the-appellant did not canvass the 
correctness of the said finding. The 
learned counsel fairly submitted that on 
the death of Rukmani Ammal the 4th 
defendant and the minor plaintiff succeed- 
ed to the suit property and that conse- 
quently the defendant as guardian. was 
obliged -to obtain the sanction of the 
Court: before alienating: the minor’s. share 
over the-suit properties and he -having 
not done so Exhibits B-1 and B-15 were 
voidable at the. instance of the, minor 
' plaintiff to the extent of her. share. | I 
therefore confirm the finding. of ine 
trial Coürt that Exhibits B:1.and B-15 
will not: bind the .plaintiff's. half share 
d the suit property.  . " P 
-The main attack of Mr. 
subst the judgment of the :triàl: Court 
is as regards that. ‘portion ‘of the decree 
which directed that in effecting parti- 
tion by metes and bounds the plaintiff 
should be: allotted as- far as possible: the 
portion not covered ‘by Exhibit B-1. 
According to the learned counsel-under 
Exhibit B-1 what was conveyed to the 
first defendant -was 41%. cents. be- 
longing to'the 4th defendant and ‘another 
4124 cents: belonging to .the' minor 
plaintiff. Therefore, on the terms of Ex- 
hibit B-1 itself it coüld: not for a moment 
be' contended that the ‘first defendant 
obtained Jand under Exhibit B-1 of. the 
entire 83 cents belonging tothe .4th de- 
fendant. Tf this part of the submission 1 is 
accepted, then the learned counsel argues; 
that the 4th defendant had with ‘him 
41I4^cents belonging to him and another 
4114 cents:belonging to the minor which 
he conveyed under Exhibit B-15 to the 
second defendant. * The effect of.setting 
aside of Exhibits B-l and B-15 
deeds to the extent of the’ minor plain- 
tiff’s half share over the ‘suit proper- 
ties would be that the first defendant 
obtained. 4172 cents. and the . second 
defendant, obtained’ 4114 cents over the 
suit property. The trial Judge . otight 
to have accepted this view and allowed 
4th share each of the first. defendant 
vie the second ,defendant.. œn . 


0. ‘On the other hand, Mr. M. N. 
uie nd counsel for the 

defendant submits that he has got 
agreement for sale in 


aUa 


an 
respect of the 
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balance of 4144 cents belonging to the 4th 
defendant and not covered by, Exhibit B-1, | 
sale deed under Exhibit ;B-13 -which was 
executed, on,the same day as Exhibit: B-1. 
Therefore according to the learned: coun- 
sel the moment, Exhibit ,B-I ‘sale deed 
was found: invalid to the extent of the 
minor. plaintiffs share, Exhibit..B-13 
came into operation and that would de- 
feat the right obtained by the. second 
defendant under Exhibit B-15. 


11. Ona congideration of the respective 
contentions put forward,on either: side 
I am inclined. ‘to’ agree; with the submis- 
sions made by Mr. Parasatan}. counsel 
for the second defendant. Exhibit B-13 
is more in, the nature of, indemnity 
agreement. ; Under Exhibit B-13 the 
4th defendant has agreed that in the 
event of the first defendant. losing the 
411% cents belonging to the minor,,under 
Exhibit B-t sale. deed the 4th defendant 
would convey his remaining, 411% -cents 
to the minor -plaintiff for. -the sum. of 
Rs. 8,000 which is one-half of the, consi- 
deration paid ‘under Exhibit, B-1.. Exhi- 
bit B-13 also contains a provision. that 
if the 4th defendant ‘failed to da-so the 
first ` defendant could: seek:, appropriate 
remedies through.-Court. In this ,.con- 
nection, it may be mentioned that Mr. 
M. N. Padmanabhan did accept the 
position that:what was sold under Exh? 
bit :B-1 was 41% cents belonging to-the 
4th defendant and 4114 cents belonging 
to the minor plaintiff and that therefore 
the ` title, of the 4th defendant 'ovér the 
suit. property which passed _ to the first 
deferidant ‘under’ Exhibit B-1' was only 
in eg of Al 72 cents. 


Mr. M. N. ' Padmanabhan, made a 
fecblé attempt to. contend that he was 
put.in possession :of,the.entire property 
pursuant to Exhibit B-13 and that conse- 
quently he was entitled to. .resist the 
second defendant from claiming posses- 
sion of 14th share in the suit property 
belonging -to the 4th defendant on the 
basis of Exhibit B-15 on the principle 
embodied in section 53-A df the Trans- 
fer of "Property Act. After taking 
time for looking into the authorities, 
learned counsel fairly conceded that. the 
facts of the case’ "would not attract the 
principle contained’in' section 53-A-of the 
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Act. When once the applicability of sec- 
tion’ 53-A‘of the Act is eschewed: then 
we have ‘to ‘consider what exactly-is the 
right created in favour of the first defén- 
dant by the 4th defendant undét Exhi- 
bit B-13. It ‘is well-known that under 
Indian ‘law an‘ agreement to'sell does not 
create any interest over immovable pro- 
perty. Therefore, learned counsel for. 
the first: defendant ` Was compelled to’ 
adinit that únder Exhibit B-13 no right, 
title or ihtérest over. immovable: pro- 
. pérty was creatéd in presenti in respect ' 
of the remaining 41 l4. cents of the 4th'' 
defendant and that what “right he’ had. 
under "Exhibit B-13 was only to enforce. 
the agreement in. the event' of the title’ 
which’ he got" undér ‘Exhibit B-1 in res- “^ 
pect of minor’s 74th share being. lost to 
him at the instance of the' minor‘ "Once, 
it ‘is conceded’ that Exhibit’ B- 13 - does” 
not -create, any interest’ in the property” 
tlie 4th defétdant 5 Was “competent to: éxé- 
cute a'sale in respéct" of the rernaining ' 
4114 cents in favour.of thé second defen-:- 
dant which he’ did under’ Exhibit, B-I5. 
May,’ be such á right may be liable-to. be 
defeated ‘or not'defeatéd as and when the 
first: defendant ' chooses to enforce’ the” 
term's “OF Exhibit B13. "But till such’ - 
time~as the first defendant: Choosés to 
enforce. Exhibit -B-13, and get Exhi- . 
bit, B-15 avoided it ‘could nof bé Said. that: 
the right that thé second, defendant 
obtained . under Exhibit B- 15 was in- 
choáte. I therefore accept the submissions, 
of. Mr..Pàrasaraü on behalf, of the’ 
second - défendant and ` find that: the’ trial . 
Court’ was not in order in keeping open. 
the dispute between the . fitst deféndant, 
and the second deféndant . for adjiidication | 
is separate, proceedings. On the. doci- ` 
ments producéd, i in: the suit.it. is clear! that ` 
the first defendant has title | over. ALY. 
cents belonging 1 to. the 4th defendant and.' 
the second. defendant. has title. in respect. 
of the remaining 41 Ya, cents’ belonging ` 
to, the 4th; defendant. .’ The’ second . de- 
fendatit will therefore be entitled to claim: 
partition 'of that. 14th share’ in the pre-" 
sent proceedings itself subject  to.of 
course the second defendant paying thé 
necessary Court-fee.. ye eio E 


13. "Mr. M.N} Padmanabhan’ the 
submitted that at the time of Exhibit B-1 


~ 
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the entire 1.66' acres wasin possession 
of the third defendant, the wife of. the 
second defendant as  usufructuary mort- 
gagee. The first defendant filed O.S. 
No. 984 of 1972'on the file of the Dis- 
trict Munsif's Court, Tiruvannamalai; for 
redemption’ ‘and recovery ot possession 
from the mortgagee and he also obtained 
possession of the'entire 1:66 acres’ from 
the third defendant: Exhibit B-6 is the 
copy of the preliminary decree and Exhi- 
bit.B-7,is the copy of the final decree. 
Exhibit B-8 evidences” the fact. that the 
first’ defendant obtained possession” in 
execiition of the redérhption decree on 
12th September, 1974. The . learned 
counsel therefore submitted that he hay- 
ing, redeemed‘ the inorígage at any rate 
in his capacity as' 'Co-oWnér the second 
defendant .cannot recover possession in 
this suit, and that he inust bé compélled 
to file a separate suit for redemption. 
He submitted that the result of his hav- 
ing. redeenied the third, defendant - was: 
that. he. -stepped into the’ shoes of. the. 
third defendant ‘mortgagee and „that: 
therefore be entitled to be in. possession 
till he is redeemed. by the second defen- 
dant in à properly framed suit fot' re- 
demption. , Tam unable. to. agree.. 


14. ‘No doubt under section 92 öf the 
Transfer ‘of Property Act any co-moft- 
gagor shall, on redeeming property sub- 
ject’ to the mortgage have ‘so far "as, 
regards‘ redemption, foreclosuré or Sale. 
of ‘such. property, the same rights as the 
mortgagee, whose mortgage he redeerüs 
may. have against the mortgagor, or any 
othęr: mortgagee. ‘This right is called the 
right’ ‘of subrogation., But’ thé rule of 
stibrogation does not ‘entitle the rédeer- 
ing co- mortgagor to claim to be the mort- 
pagée, but it entitles him to seek reim- 
bursement 0f whatever money he has 
spent before ‘possession is sought tò, be 
recovered from him by the other’ ‘co- 
mortgagor. ` The right of the redeeming 
co-mortgagor i is only to claim the amount 
which was actually spent before surrend- 
ing possession. . | 


15. In Bhaskara Menon v. M adhavor. 
it has bo held ae : -= 


Po os A E " 
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“The rule of subrogation does not en- 
able the redeeming co-mortgagor to 
claim to be mortgagee but it entitles him 
to seek to be reimbursed, of whatever 
_monies he has.spent, before-possession 

- Js sought to be recovered from him by | 


the other co-mortgagor; pcm Eae some 


right of the redeeming anche 
is only to claim the amount which was. 


_ «actually: spent before surrendering pos- ` 
“Session and not to, claim that he should. 


. get the proportionate mortgage debt, 
dt would; necessarily follow that his 


' possession is only that of a person who 
Bs virtue of having paid amounts to ` 
discharge thé entire mortgage debt, is . 
entitled to seek reimbursement. prior. 


to surrendering . possession of the pro- , 
perty to thezother mortgagor. , If that ' 
be the case, he cannot claim by - rea- 
-son.of thé redemption. that he is 'still.. 
a Jortgagee". 


RT 


16. . In: the: bove case, . the decision of. 
the “Supreme Court is Ganéshi Lal v: 
` Joti Pershad*; has been’ quoted. m is 
to- the following effect: l 


“The redeeming co-ortgagor "being 


‘only a surety for the other co-mort-,. 


gagors, his, right is, strictly speaking, 
a right: of reimbursement’ or contri- 
-bution and in law when we have re-: 
gard to the principles of- enquiry and: 
justice, there should. be no difference 
.between a case where the discharges 
an unsecured. debt and: a case where -he. 
discharges -a secured debt. Tt is "un- 
. necessary for us to decide in this ap- - 
peal whether section, 92 of the Trans- 
fer of Property Act was intended to 
"strike a-departure from this position . 
when it states that the co-mortgagor 
shall-have the same rights as. the mort- 
` gagee whose -mortgage he ,redeems 
and whether it was intended. to 
abrogate. the.rtile of equity as be- 
between a case where he discharges 
the enforcement of the liability on the 
. basis of. the amount.due under the. 
mortgage; and this is because, as has 
been already stated, we are governed 
not by the statute but by EHE 
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principles. of émiity and ieee If it 
is equitable that the redeeming | CO-- 
mortgagor should bé substituted-in the . 
mortgagee's.place, it is equally equit- 
able that. the - other: _co-mortgagors 
. should not be ,called upon to pay: more 
than he: -paid in ame ; of the: 
ed 
` Therefore, the right. of the first 
R who would .be termed a 


re- 
deeming , ;co-mortgagor is only to be 
reimbursed to, the* extent `of the 


second . defendant's ‘share of the amount 
spent by the first defendant in redeem- 
ing the mortgage from the third defen- 
dant, For settling this, it is not neces- | 
sary , that, the second defendant should 
be compelled to file a. separate suit. for ` 
redemption. . The matter could be settl- 
led in final decree proceedings. in the 
present .suit itself, Mr. Parasaran, 
: ledrned. counsel. for. the second: defen-. 
dant - did. not , dispute the fact that: ‘the 
. first defendant had filed. a suit, obtained 
possession of the entire 1.66 acres, and . 


. that before recovering his il4th. share 


of. the suit property: he would be- bound © 
to ‘contribute. his share of the, amount: 
spent.by the first defendant i in ee 
the "üortgoner ; 


18. I thereforé modify the meum 
and "decree of the trial Court. I con- 
firm the preliminary decree passed . by - 
the trial Court for partition: of plaintiff's 
1|2 share over thé suit properties. TI 
declare that.the second defendant will . 
be entitled to arid recover possession of 
"the %th share. viz., 41% cents which 
he purchased - from -the 4th defendant 
under Exhibit B-15. 
that before the second defendant recovers 
.possession of-the said 34th share he will | 
be liable to contribute to the first defen- 
dant 4th of the amount spent by the first. - 
defendant in -redeeming the, usufructu- ` 
ary mortgage and recovering possession 
of the property from the third defen- 
dant. The quantum of theesaid amount 
will be determined. in final decree . pro- 
ceedings. - 
19. The question as regards the right 
of the first (defendant to enforce 
Exhibit B-13 agreement and whether 


I. further hold - - 
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Exhibit . B-15 Bale - deed ei 5 
the 4th defendant in -favour~ of 


the second defendant is liable to be-de-- 
feated -at:the instance of the first defen: 


dant on the basis'of Exhibit. B-13 agree-, 
ment is left; open to be decided, in appro." 
priate | proceedings; | The appeal is 
accordingly partly allowed but under: the" 
circumstances without «costs. `; 
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IN: THE’ HIGH COURT OF JUDI 
CATURE AT MADRAS. 


PnEsENT:—P. Govindan Noir, oe md 
A. Varadarajan, J. 


Kodaikanal Motor Union (P.) Lisii- 
ted by its anes Director "^ 





Pititioner* 
: ł ; DNE A 
v. Eu nz "EN pee 
Srinivasa Roadways, . Madurai ‘and 
others. . ' sgh Respondents. 


(A). Civil Procedure Code.(V of 1908), 
Order 47,-rules 1 to 5— Petition. for re- 
view —M. aintainability. 


(B) Civil Procedure Code (V a 1908), 
section 152.— Clerical -or arithmetical 
error—Appeal disposed of by. Bench=- 
Insurance policies providing for higher. 
“lability. not brought: to notice. of. Court 
. — Petition for review allowed . 


If in the instant case, the .Court had 
adverted to the terms of “the policy, . the 
error in question—limiting ' the liability 
of the insurance company to Rs. 2,000 
in each case would not have occurred: 
That the decision is clearly errohéous 
cannot be gainsaid.’ Counsel should . 
have'brought the terms of the policy' 
to the notice of the . Court. 
It must have been due.to an accidenfal 
slip or omission that it was not so 
brought to the notice of the Court. 
Advertence to the policies would have 
avoided the error. In these, circum- 
stances thes Court cannot only rectify the 


error but.has even a duty to rectify the 


error because on the basis of the. terms 
* CM. Ps, Nos. 2689 of 1975'in A.A.O. No, ^62 
‘of 1970 and 2690 of 1975 in A.A.O.No.268 of 1970. 

15th April, 1978. 


M L J—35 


cas "Rs. 


Case reed: to: e. 


:dents Claims Tribunal, Madurai, 


ot the policy, the liability: of the insuü-- 
_Tafice company could: not- have been limi- 
ted to Rs: 2,000 irf each of^ the cases. 
The ‘figure Rs. -2,000 should-be corrected 

20,000. Pe [Para. 9,]! 


All the petitions were allowed as falling 
, undér ius 152, Civil ‘Procedure Code, 
"[Para.. 10. i^ 


Master Construction? Co. v. State of 
: Orissa, A:I.R. 1966 S:C. 1047. 


Applications under section . 114 of the 
Civil Procedure Code for review of the 
. judgments of the High-Court,; dated the. 
3rd^day of April, 1974, in A. A. O: Nos. 
262 ‘and 263 of 1970 respectively pre- 
ferred: ‘against thé orders of the Court 
of the Subordinate Judge (Motor Acci- 
dated 
6th April, 1970 and made in O.P. Nos. 
144 and 75 of 1968 respectively). 

G. Ramaswami and I. Sadanand, for 
Petitioner. m 

A.-Sundaram 1 yer, P. Bolasubromaniani: 
A. Ramanathan, Sundararajan . and 
Sivaswami, for Respondents. -oap 


The Order of the Court was made by 
Govindan „Nair, CJ.—In - both” these 
review- petitions. the Kodaikanal Motor 
Union: (P.) Limited,. Madurai, tis; the 
petitioner. O. P. Nos.: 75 and -44 
of 1968 are Motor. Accident Claim Peti- 
tions -for te under the Motor 
Vehicles Act. 

On 3rd September, 1967, at Bot 
5.30 P.M. between mile stones 274l4 
and’ 274|5, in Madurai-Dindigul Road, 


there was a collision between bus MDU 


6991 belonging to the Kodaikanal Motor 
Union ( Private) Limited, and lorry 
MDA 1440 ` belonging to Srinivasa 
Roadways Limited. As a result of: that 
accident, one Sundaramoorthy who’ was 
a professor and a person by name Saroja 
and -others’ sustained  injuries.- The 
widow of .Sundaramoorthy, namely, one 
Thailambal and three others filed O.P. 

No. 75 of, 1968 . for: compensation. 

Saroja ‘also,.filed a petition, O.P.. No. 


"^ of. 1968 :for compensation. 


- From the decision: of the Tribunal, 
EN were taken in C. M.A. Nos. 
262.áànd 263 of 1970 and .this Court 


b 


found that the driver of the bus MDU 
6991. belonging. to the Kodaikanal Motor. 
Union (Private) - Limited was respon- 
sible „for, the..accident by his rash and 
negligent, driving. The said company 
had taken ‘an insurance to cover such 
accidents with the Motor Owners Insur- 
ance Company | Limited, Belgaurn.” That 
‘Company was also a. party to the appeals 
before this Court.--~ After hearing all 
parties, this Court. tipheld the compensa- 
tion of Rs. 55,000 to be paid to ‘the: 
widow ofr: professor Sundaramoorthy, 
namely, the said Thailambal and also. 
Rs. 10,000 to be paid to the petitioner 
in O. P. No. 144 of .1968,. namely, 
Saroja. Hence these review petitions 
have been filed by the Kodaikanal: oe 
Union (Private) Limited. 


4. . After having fixed ‘the — 
at Rs. 55,000 and Rs. 
tively; this Court said:! 


"We therefore hold: that the" Motor 
Owners Insurance Company. Limited, 
. Belgaum; is liable. by and under“ the 
. terms of the policy issued by’ it, to 
cover the. risk that has occurred i in this 
case,’ 


Y a i pa 


. Needless to add. that * ‘its - liability will 
be limited to Rs. 2,000 per passenger 
:and.the cumulative liability of the com- 
-pany for.the entire accident. would. be 
- limited.to Rs. 20,000. At the time 
“of: the accident the relevant section had 
not been amended to enlarge the total 
lability to Rs. 50,000 specifically with 
. regard :to Rs. 55,000 awarded to. the 
' widow Thailambal. This Court stated: 
‘Out -of this amount of Rs. 55,000 
only a.sum.of Rs. 2,000 would `e 


` =~ 


am 


-- payable by the Motor Owners Irisu- : 


..rance- Company Limited and the 
balancé. by the  Kodaikanal Motor 
: Union. ( Private) Limited’. ”. 
Similarly, with regard to the compensa- 
tion awarded to' Saroja, there are the 
following: ‘observations in the judgment: 


“Taking all these factors into account, 


- the Tribunal has fixéd'a compensation: 


at Rs: 10,000’ which we think is quite 
reasonable." ‘Out -of this: amount, 'a 

` sum of Rs. 2,000: will be paid -by the 
Motor’ Owners: Insurance Company 
"Limited and the balance of Rs. 8,000 
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wil be paid by the Kodaikanal Motor 
‘Union ( Private) Limited.” 

As.a result of the’ above decode taken: 
by this Court, the liability ofthe peti- 
tioner .in these two petitions “will. come- 
a Rs. 8,000 in respect of ‘Saroja and 

53, 000 in: réspect of the said 'Thai-; 
pu ‘totalling to a sum of Rs.- 61,000:- 
5. The case of the petitioner ' dn these’ 
two petitions is that the liability of the 
Insurance Company has been fixed at 
2,000 in each of the cases due to a 
patent error which has arisen in the 
Judgment from an accidental slip in not 
noticing that the insurance policies had 
provided: for à liability up to Rs., 20,000: 
in each of the cases, and the failüre to 
look at,the insurance policies ; before 


. making the directions is an omission; if. 


the liability undertaken by the Insurance 
Company as mentioned in the policies. 
had been-noticed, such an error would 
not have taken place and :the failure to 
notice.. that is an. accidental slip or: 'omis-' 
sion... . 
6. Though. the petitions were ‘styled as 
review petitions, realising that the review 
petitions as such may' not be maintain- 
able'in view. of the fact that both the. 
Judges: who decided C.M-A. Nos.-262 
and. 263 of 1970, are ‘not now sitting in 
this Court and thé petitions have ‘been 
pending in the Court for more than six 
months when they. were in the Court, 
counsel contended that the review peti- 
tions must be.treated as petitions. under 
section 152, Civil Procedure Code to. cor- 
rect the errors,. which we pointed , out . 
earlier in the judgment, because those 
errors arose from an accidental slip or 
omission. Whatever: may. be the reason, 
for the error, which we will consider 
presently, it would cost the petitioner Rs. 
26,000 for, the entire liability towards 
saroja, namely, Rs. 10,000 will have to 
be met by the- Insurance company, and 
out of Rs. 55,000 that should be paid 
to .the- said Thailambal Rs. 20,000 will 
have to be provided by the Insurance 
Company. This - means that the peti- 
tioner would have only a total: liability of 
Rs. 35, 000 as against Rs. 61,000 men- 
tioned in .the judgment. 


7...; We “perused - thie: insurance dlas. 
add it.was admitted before us that the. 
= i 
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liability provided in the. policy i is ex- 


tended to Rs.'20:000- in each of these 


"Cases and that this liability. ‘tinder the'i in- 


oe v dd 


rection being made ‘in ihe a 
Counsel took time.to consult -the Head 
Office of the Company and reported later 


that the Company is not agreeable to the - 


correction. Counsel then , referred to 


certain provisions in the insurance policy i 


and contended that there is no liability at 
all for.the Insurance Company: It is of 
course too late to raise such a contention 
because ‘the liability of the -Insurance 
Company has already been.upheld by 
this .Court and there is no question of 
reconsidering that decision. On a per- 
usal of the policy, we are also satisfied 
. thatthe Insurance Company is liable in 
each ‘case to the extent of Rs. 20,000: We 
have no doubt that ifthe insurance policy 
had been brought to the notice’ of the 
Court by counsel, such a provision’ limit- 
ing the liability of the Insurance Com- 
pany to Rs. 2,000 in each case would not 
have been made i in the judgment. 


8. The Supremé Court in Master Con- 
struction Co.'v. State’ of Orissa’, ob- 


served that an arithmetical mistake" ig a- 


mistake of calculation while a -clerical 
mistake is of writing or typing, that an 
accidental slip-or error is an error .due 
to-a careless mistake . „or omission un- 
intentionally made, that” such mistake 
should be apparent on the ‘face of the 
record-and that it should not depend for 
its: recovery on elaborate arguments, -on 
questions of law and fact. 


9. The appeals were before this Court. | 


If the Court had adverted to the terms 
of the policy, the error would not have 
occurred. That the decision is. clearly 
erroneotis cannot be gainsaid. Counsel 
should have brought the terms of the 
policy, to ihe notice of. the Court; -` It 
must have deen due to an accidental 'slip 
or omission that it was not so brought to 
to the notice of the Court. - We.havé no 
doubt at,all that advertence to the poli- 


‘I, ALR, 1966 S.C. 1047, -° > 


cies would have avoided the error. 
these circumstances, we consider that this! 


In 


| 


Court can ‘not only rectify the. error but! 


has even'a duty to rectify. the error be- 


cause on the basis of the’ terms of the|- 
policy, the liability. of thé. Insurance Com- 


pany could-riot hayes’ been lirnited, ‘to 
Rs. 2,000 in each of the cases. It 
would have been graceful on the part of 
the Insurance Company to have agreed 
to the correction as it had undertaken 
the. liability - to the full extent of 
Rs. 20,000 in each of: the cases arid'such 
undertaking: was to cover such eventua- 
lities as that occurred as a result of the 
accident to which we'máde referencé at 
the beginning of this order. It is regret-. 
table -that “such ʻa step had ‘not been 
chosen. ' However, we. do not consider 
the Court! to be helpless in the’ matter - 

As we stated, it is the duty. of the Court 
to T the error in the circumstances. 


.We accordingly allow ‘these peti- 
S as falling under.section 152, Civil 
Procedure Code and direct that the limi: 
tation of the liability of the Insurance 
Company will be corrected to Rs. 20,000 


and the figure Rs. 2,000 in the passages 


will be referred :to as Rs. 20,000. as 
substituted. : . Corresponding correctións 
will also-be made in the decree as well. 


11. These petitions are disposed: of n 
the ‘above terms. We direct the pon 
to. bear. their. reper costs. 


Ris.  % 


Petition al Pad. 
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-IN THE HIGH COURT OF PE 
CATURE AT MADRAS. 


‘PRESENT :—P. Govindan N air, cr. and 
A. n aradarajan, Ji 


The ‘State of Tamil Nadu ae he 
by the Deputy Commissioner (C.T.) 


ML Petitioners* 
sope A . AE {> 
.S. -K.. M. Ayya Nadar. and Co., 
Dealer, in Grocery, Theni- l l 

" E x . Respondent. 


Tamil Nadu General. Sales Tax Act 
(4. of. 1959), section 16 (2): — Assess- 
ment reopened — Penalty levied—Cir- 
cumstances. necessary for levy-of penalty 
—Rejection of explanation not, adequate 


for ii ofr penalty. 


The ‘fact that the explanation of the 
assessee could not be found to be accept: 
able by the'assessing authority and there- 
foré the assessing'authority rejected his 
application and added fo the turnover in 
the proceedings which was adopted hy 


the ‘assessing’ authority,- would not by. 


itself afford a necessary: ingredient of a 
wilful non-disclosure of an ‘assessable 
turnover. . There must be something 
more tangible, something far more con- 
crete is required which could indicate 
that the assessee has got the mental ele- 
ment which is called’ the mens ‘rea’ and 
that -is insisted by the section by the use 
. of the’ words wilful non-disclosure : of 
assessable turnover. 
is often difficult to establish this element 
when the penalty is imposed; but that 1s 


of no moment, for penalty can be im- , 


posed under section 16 (2) of the Tamil 
Nadu General Sales Tax Act, if the 


ingredients of the section are made out. 
[Para. 2. 


Petition under section 38 of Tamil Nadu 
General Sales Tax Act praying the High 
Court to revise the order of Sales Tax 
Appellate Tribunal (Additional Bench) 


dated 1st November, 1973 and made in 


T.A. No. 228 of 1973 Appeal No. 1133 


* T.C. No. 420 of 1974 (Rev.). 
3rd October, 1977. 
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of ther same Act. 


It may be that it- 


[1978 ^ 


of 1971 Appellate Assistant Commis- 
sioner (C. T.) Madurai South- (Asst. 


No. 5032 of 1968-69 Deputy Commer- 


cial Tax Officer, Theni)... 


K. V enkataswami:* Additional Govern- 
ment Pleader; for Petitioner. j : 


N. fabarajiói: for C. S. Éhandratelhora 
S a, C. Venkatarama, C.: Nataraja — 
and S; C handrasekharan, for ae 


. dent. , 
- The Order of the ins was made,by 


Govindan N air, CJ .=In this tax revision: 
case the only question to be considered 


- is whether the confirmation of the. deci- 


sion taken by the Appellate Tribunal in 
the appeal taken by the assessee before 
it from the order of assessment by -the 
Assessing Officer passed for the sécond 
time, after he re-opened the earlier 
assessment, by which he imposed a - 
penalty under section 16° (2). of the 
Tamil Nadu General Sales Tax Act, 1959, 
requires to be revised ünder section 38 
The section speaks 
of erroneous decision of a question of 
law or a failure to decide a question of 
law. As far as we can see, there is no 
such error in the order of the Appellate 
Tribunal. The Assessing Officer no 
doubt. stated in relation to the objections 
raised by the-assessee for the proposed 
re-opening of the assessment: 


“The objections were considered. The 
slips and account. books etc., were 
examined.-- Thiru Rajagopal who had 
very good knowledge of the business 
“had: spoken and deposed before the 
‘! Special Deputy- Commercial Tax Offi- 
cer (ITW) as to the facts of the 
case. Only: on the basis of the.above 
“examination, proposals for -revision 
| of assessment were made. -The out- 
` standings of credit of cash sales „as 
: presumed and explained by the asses- 
see have not been correlated in. the 
absetice of which the explanation can- 
not, be accepted. It ds admitted that 
there had been omissions Of sales in 
the bills 8, 9, 12 etc. It is admitted 
that, slip No. 86 contains sales of 
empty tins. The-entries made in the 
chittai cannot prove that the 
transactions contained in the’ chittai 


- 
r 
7 IT] 
- 
. 


-have already betu brought to account.’ 
The outstanding of süch' unaccounted 


transactions is admitted. to have been ` 
The pur-' 
-are also: 
revision of assess- , 
ment is warranted: in the face ‘of sup- ` 
The penalty has been pro-. 


effected for Rs: 24,034-95: 
chase of -blackgram. 'ete;, 
admitted. The 


pressions. 
posed to be Jevied on the actual sup- 
pression". 


? 


The assessee appealed and . the  Appal- 


late Assistant Commissioner dealt with- 


the matter in his assessment order and 
Observed : — 


. "As regards thé. on of penalty, the 
observation of the’ Assessing Officer . 


both in the pre-revision notice and in 
the order of revision is as follows: 


. It was also proposed to levy a penalty 
of Rs. 1,650-00 under section 16 (2) 
being 1 TA times the” tax due on the 
actual suppressions ‘noticed. ` 


not find that the Assessing Officer has 
anywhere 
there has been-a wilful non-disclosuré 
of turnover. Though the appellants 


“have raised this point’ as one of thé 


grounds in.the appeal memo. when 
the Assessing Officer was asked to 
offer his remarks. on: the grounds ‘of 
-appeal, hé’ has ‘not choser to state ‘any- 


' thing as regards this ‘contention of the: 


appellant.. I therefore find that there 
_is no finding by the Assessing Officer 
on record that.the escapement‘of turn- 
.Over was as a result of an overt cul- 
pable, act.on the part of the Appellant. 
In the absence of such a finding. I 
am: unable.to uphold the levy of penal: 
ty under section 16 - 2)": p. 5 


2. It.was this dede of .the Appel- 


late Assistant Commissioner. that had 
been upheld by. the Tribunal. The 
Appellate Assistant Commissioner has 


decided the matter in accordance with 
law. It ig uséful to remember that -a 
section providing. for penalty is penal in 
nature.. The ‘fact that the explanation 
of the assessee, cannot’ be found to be 
acceptable: by thé assessing authority and 
therefore: the. assessing authority reject- 
ed his application and added to the turn- 


C SBALAÑMAL 0. MANNANGATTI 


_ has got the 


the section by the use of the 


d went: 
-through the assessment file and ‘I do: 
recorded’: his finding that- 


: Salammál. and another T NE 
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‘over, which is justified, in the proceed- 
ings which. was adopted by the  assess- 
ing authority, "would not by itself afford 
a necéssary ingredient, of a wilful. noù- 
disclosure of an assessable turnover. 
There must be something, more „tangible, 
something far more concrete is required 
which; would indicate that the assessee 
mental element which is 
called mens rea and that is insisted by 
words 
“wilful non-disclosure of assessable turn- 
over”: It. may be that it is often diff- 


| cult to establish this- element when the 


penalty is imposed; ‘but that is of no 
moment, for, penalty cari be imposed 
under section 16 (2) if the ingredients 
of thé section are made out. As we 
said earlier, we see no error in the order 
of the Appellate Tribunal.. We- dis- 
miss this revision with costs. . Coun- 
sel’s fee Rs. 250. i 


S.J.. + 


IN. THE HIGH COURT OR. .jUDI- 
CATURE AT MADRAS. 


PRESENT; —S. Nainar S andaram, Je 





Revision dismissed. 


“ts j 
; Petitioner s* 
"u 


EET 7 eis EI a D» Pd " 
Mannarigatti. and others : 
po or "Respondents: 


Civil Procedure Code (V of.1908), as 
amended by Act CIV -of 1976, Order 
41, rule .17—S' cope and applicability. 

A ppeal pending in lower. Court —N iher 
appellants nor their counsel present to 
prosecute before the Court—Appeal dis- 
missed as without merits—Petition for 
restoration of appeal dismissed—Revi- 
sion against the order allowed on ground. 
of order being one-of failure tó exercise 
jurisdiction. E 


When the appellant does not appear 
either by Himself or through his counsel, 
when ‘the: appeal is called for "hearing; 
the Court: may either adjourn it or dis- 
miss it for default.. In such a contin-, 


— — 
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gency, it is not open to the Court to 


decide the appeal on merits and dismiss . 


it. If such an. order is passed, it can 
still be. stated that it is only an order 


Civil Procedure. . Though 
may say that it has dismissed the appeal 
on merits, it must be held to-be only an 


order under prae: 41, tule 17 of the, 


Code. [Para. 3.] 


To set at rešt the controversy as to yhe 
ther the Court has got power to dismiss `- 


. an appeal under Order 41, rule 17 of the 
Code of Civil Procedure on merits, when 
the appellant does not appear, an amend- 
ment was effécted by Act CIV of 1976, 
-adding an Explanation. If the princi- 
ple enuriciated in the Explanation .is 
applied, there cannot be any difficulty in 
finding that the Court has failed to exer- 
cise the jurisdiction vested in it. when 
it dismissed the application on the ground 


that the appeal had: been dismissed on., 


merits and not for default. The dis- 
missal.of the appeal, in the absence. of 
the appellants and their . counsel cannot 
be equated to the dismissal of appeal ón 
merits, but it must -be brought within. 
the ambit of Order 41, rule 17 of the 
Code. of, Civil Procedure, nàmély, the 
order' must be equated to an order ‘of 
dismissal for default. If it is so, 
against such an order a remedy under 
Order 41, rule 19: of the Code-of. Civil 
' Procedure is. available and in the present 
case, the Court below in declining to 
entertain ‘the ‘application filed’. under. 
Order 41, rule 19-of the Code of Civil 
Procedure has failed ^to exercise . the. 
jurisdiction vested in it. Je ^ 


Casés referred to:— s 

Mi iataliarakat. ` Muhamad. V.. M anavik-' 
rama, the . Zamorin. Rajah Avergal; 
(1919) I. L. "UR. 42 Mad. 882: 43 


M.L.J. 317: 16 L. W.'434: A.I.R.- 


1923 Mad. 13; Rachakonda Lakshmi. 
devamma v. Pogaku Ramanna, (1968)' 
1 An. W.R: 356; Mosafir Mahton: v; 
Mt. ‘Bachani,  A.I.R. 1963 Pat: |; 
Deo Dutta Singh. v. Ram Naresh Singh, 
A.I.R. ‘1973 Pat. 166; Kundha Singh 
v. Punjab State, A.T.R. 1962 Punj. 82. 


Petition under section 115 of Act, V of 
1908, -praying the High. Court to revise 


l TBR MADPA^ LAW JOURNAL REPORTS 


. of .1972 is filed, by the. 
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the order of the District Court, South 
Arcot, ‘Cuddalore dated, 26th October, 


; 1972 and made in I. A.:No. 582 of. 1972 
in C. M.A. No. 141 of 1971. l 
under Order 41, rule 17 of the Code óf ;; p i. Jronbatashasiotor-Peti iners: " 
the Court: 97". 5 À 


D. Dharamchand Jain, for Respondents. 
- The Court made the following 


ORDER .— This revision is directed against 
an order of the District Judge, South. 
Arcot, Cuddalore passed in I.A. No. 
582 of 1972 in C.M.A. No. 141 of.. 
1971. The petitioners in -the revision 
are the petitioners-appellants in the Court : 
below. The respondents herein are also 
the respondents in -the Court ` below.. 

C.M.A.'No. 141 of 1971 was dismis- 
sed on 13th June, 1972. Admittedly. 

neither the appellants nor their counsel 
were present to prosecute the appeal 
before the Court below. In such: a 
case, there cannot-be any dispute that the 
Court below has to pass orders under 
Order 41, rule 17 of the Code of Civil 
Procedure. Instead. of- doing so, the 
Court below observed that there are no 
merits in this appeal and the appeal -is 
dismissed with costs. I.A.” No. 582 
petitioners- 
appellants to restore. C.M.A. No.. 141 
of 1971 disposed of in the aforesaid 


manner. by the Court. below. The peti- -~ | 


tioners-appellants invoked the provisions 
of Order 41,. : pule 19 -of the - oe 
Civil Procedure. . 


2. The Court: below diei I.A. 
No. 582«:0f'1972 on a reasoning that 
C.M:A. No. ‘141 of 1971 was not: dis- 
missed for default, but on merits and 
therefore' the application in I.A. No. 
582 of.1972 cannot be entertained. and. 
accordingly it dismissed the same‘. The 
present revision is directed against the 
orders of the Court below in the said 
I.A. No. 582 of. 1972. . 


3. Thiru: R. S. Venkatachari, EE 
counsel for. -the petitioners, submits; that 
when none, was present.to prosecute the 
appeal the ‘Court below. had “no compe- 
ency to-dismiss the appeal on merits and 
it has got power only.to dismiss the 
appeal: for default under -Order 41, 
rule 17 of the Code of Civil, Procedure. 

There is substance in this contention put 


ni 


‘forth by the learned counsel. -It has 
been held by-a Division Bench of this 
Court consisting of Sir. William Ayling 
and Odgers, J]., "in" Musaliarakath 
Muhamed v. Manavikrama the Zamorin 
Rajah Avergal', that -where an order 
under Order 41, rule 17, of the Civil 
Procedure Code. ought to have been 
passed, and the “Judge decided the case 
. on merits, the order’ was ultra vires. 

This principlé has been recognised by 
Venkatesam, J.; of the Andhra Pradesh 
High Court. ir Rachakonda Lakshmidev- 
amma v. Pogoku Ramanna and ano- 
ther?. The learned Judge held that “it 
is not incumbent on the Court when: the 
appellant’s counsel has not aruged the 
appeal, to pronounce the judgment ‘on 
merits as was done in'this case". ‘This 
dictum has also been followed. by two 
Division Benches of the Patna High 
Court in the: decisions reported in 
Mosafir Mahton v. Mt. Bacham? and 
Deo: Dutta Singh v. Ram Naresh 
Singh*. When the "appellant does 
not appear either by himself or through 
his counsel, when the appeal is called for 
hearing, the, Court may ‘either’ adjourn 
it or dismiss it'for default. In such a 
contingency, it is not open to the Court 
to decide the ‘appeal on merits and dis- 
miss it. It has no power to dismiss the 
appeal on merits. If such an order is 
passed, it can still be stated that it is 
only an order under Order 41, rule 17 
of the Code of Civil Procedure and not 
an'order under Order 41, rule 30 of:the 
Code-of Civil Procedure. ^ Though. the 
Court may say that it has dismissed the 
appeal on merits, it must be: held to be 
only an order under Order 41, rule 17 
of the Code of Civil Procedure. The 
same question came for .consideration 
before the Punjab High Court in Kundha 
Singh v. "Punjab, State”, Pandit, J., 

Observed as follows :. ' 


“Where instead ‘of dismissing the ap- 
peal for default, the appellate Court 
dismisses it on merits, the order dis- 


— 
' | (1919) LL.R. 42 Mad. 882: 49 M.L.J. 317: 
16 L.W. 434; A.I.R. 1919 Mad. 13. 

2, (1968) 1 An.W.R. 356, 

3. AJ.R. 1963.Pat. 1. 

“4. A.T.R.1973 Pat, 166. 

5, ALR. 1962 Punj, 82, 
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missing the appeal on merits in the 
. absence of the appellant would be treat- 
ed asan order of. dismissal for default; 
such-an order cannot come within the 
definition of the word ‘decree’ as given 

“in section 2 (2). Therefore, no- ap- 
peal lies from such an order and the 
only remedy of the aggrieved party is 
to move an application under Order 41, 

` rile 19”. -' 


4. To set at rest the above controversy 
as to whether the Court has got.power to 
dismiss an appeal under Order 41, rule 
17 of the Code of Civil Procedure on 
merits, when the appellant does not ap- 
pear, an amendment was effected by 
Act CIV of 1976, adding an Explana- 
tion. That reads as follows: 


“Explanation.—Nothing in this sub- 
. section shall be construed as empower- 
ing the Court to dismiss the appeal ic on 
merits? ; : 


If the "above principles are’ tope 
applied, there cannot be any difficulty 
in finding that the Court below has 
failed to exercise the jurisdiction vested 
in it when it dismissed the application 
on the ground that C:M.A. No.'141 
of 1971 has been dismissed on merits 
and not for default. The dismissal of 
this C. M. A. ‘in the absence of 
the appellants and their counsel ‘can- 
not be equated to the dismissal of' the 
appeal on merits, but it must be brought 
within the anibit of Order 41, rule 17 
of thé ‘Code of Civil Procedure,. name- 
ly, the *order “must be equated to an 
order of dismissal for default. If it is 
so, against such an order a remedy 
under Order. 41, rule 19 of the Code' of 
Civil Procedure is available and in the 
present case, the Court. below in declin-: 
ing to entertain the’ "application filed: 
under Order 41, rule 19 of the Code of 
Civil Procedure hás failed to exercise the 
jurisdiction vested in it. In this view, 
I am inclined to interfere in revision 
and accordingly this revision petition 
is allowed . There will be no.order as 
to costs. * The' Court. below will restore 
I.A. No: 582 of 1972 and e it on 
merits. 


R.S. 
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IN THE HIGH COURT OF TUDI- 
CATURE AT MADRAS. 


Present :—S. Nainar Sundaram, F. 


Lakshman and others ... Petitioners* 
v. I 1 : 
Ellammal and others 

7 Késftondents. 


Civil Procedure Code ` (V of 1908), 
Order 26, rule 1—Application for ap- 
pointment of Commissioner to take evi- 
dence—Allegation of inability to attend 
Court due to old age, sickness and in- 
firmity — Certificate from registered 
medical practitioner — Petition dismis- 
“sed on the ground of certificate being 
obtained the previous day — Dismissal 
not warranted. 


A certificate issued by a registered medi- 
cial practitioner can’ be accepted, by the 
Court as evidence of sickness or infirmity 
of any person without calling the medi- 
cal. practitioner, as:a witness: How- 
ever if the Court feels any doubt about 
the acceptance of the certificate, it could 
call the medical practitioner as witness 
to find out the truth or otherwise of the 
averments contained in,the ' certificate. 
In the present case the Cottrt below has 
not chosen to do so. 
it made its own comment. If a regis- 
tered ‘medical -practitioner has opined 
about the ‘sickness or infirmity -of a 
person it may not be proper for the Court 
to brush aside the opinion and come to 
its own conclusion in the absence of 
expert medical professional knowledge. 
When there is specific provision to call for 
the medical practitioner and examine him, 
with reference to the medical certificate 
issued it will not be-fair and proper for 
the Court to take a different opinion than 


that'expressed by the registered medical. 


PERC through the certificate. 
[Paras. 3 and 4. ] 


Cases referred to:— 


Ramakrishna Kulwant 
Hardcastle and Co., 
490: 75 L.W. 676: "A.LR. 1963 Mad. 
103; Zabiya Bibi v. Sivaperumal, di 
81 L.W. 430. 








*Q, R,P. No, 19] of 1977, 
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On the other hand 


Ruse. Foe. 
(1962) 2.M.L.J. 


19ih Fun, 197 &. 
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Petition under section 115 of Act V. of 
1908 praying the High Court to revise 
the order of the Court of the Subordi- 
nate Judge, Cuddalore, dated 8th Decem- 
ber, 1976 and made in I.A. No. 2379 
of 1976 in O.S. No. 347 of 1973. 


E. Padmanabhan, for Petitioners, 


The Court made thé following ` . 
OrDER.—The plaintiffs in O.S.' No. 
347 of 1973 on the file of the Subordi- 


‘nate Judge, Cuddalore are the petitioners 


in this revision. The respondents here- 
in are defendants in the said suit. The 
plaintiffs filed I.A.. No. 2379 of 1976 
under Order 26, rule 1, Civil ‘Procedure. - 
Code to appoint a Commissioner to take 
the evidence of the 1st.plaintiff. The 
reasons advanced by the plaintiffs for 
the necessity to examine the 1st plaintitf 
by Commission were that he was aged 
about 76 years and on account of sick- 
ness and infirmity he was unable to attend 
Court. The plaintiffs also filed a certi- 
ficate obtained fronr a registered medical 
practitioner, dated 21st January, 1977. 
The’ said application was dismissed by 
the Court below and the present revi- 
sion is directed against'the order of the 
Court below. l 
2. Mr. E. Padmanabhan, the learned 
counsel for the petitioners urged that 
there has been a lack of exercise of judi- 
cial discretion by the Court below and the 
principles underlying Order 26, rule 1. 
as recognised and laid down by this Court. 
have, not been kept in mind by the Court 
below while disposing of the application 
in question. . The, medical certificate re- 
ferred to above reads as follows: 
“I, Dr. G. Annamalai, M.B.B:S., 
- after careful examination of the casé” 
hereby certify that Sri Laxman Mistry, 
son of Katty Mistry, 77, Nelkalam 
village, Gingee taluk, is suffering from 
hemiplegia and previous bilateral pul- 
monary tuberculosis illness is super- 
added. Now he should be treated 
under ‘medical supervision in bed. for 
6 months from today. Travelling in 
: any vehicle is dangerous to his life.” 


-— 
eee 


3. The Court below has not rejected 
the above certificate because it has not 
given any reasons to reject the same. 
The only reference made by the Court 


RU 


. 
-— 


is that the certificate was obtained the i 


day previous to the filing of the petition. 
This may ‘not be a sound reasoning be- 
cause only:at the time of filing an appli- 
cation the party may feel the necessity 
to obtain -a medical certificate and pro- 
duce the same along:with the application. 
Order 26, rule fj Civil Procedure P906, 
reads as follows: - 


gut Cases 1 in. wich Court may issue 


commission to examine. witness : 


Any Court may in any suit issue ‘a 


commission "for, the examination on. 


interrogatories or otherwise .óf any 
person resident within the local limits 
of its jurisdiction who is exempted un- 
der this Code from attending the 
. Court or who is from sickness or. m- 
firmity unable to attend it: i 


' Provided that a commission ‘for exa- 
“mination, on interrogatories shall not 
be issued ünless the Court;-for reasons 
_to be: recorded thinks it necessary 30 
: to do. oe. gp T 


E 


Explanation: The Court may, dor the 
purpose of- this. rule,accept a. certifi- 
cate, purporting to be signed- by.a 
registered medical. practitionér.as evi- 
dence of. the. sickness or infirmity of 
any person, ‘without calling the médical 
practitioner as a witness.’ 


“r 


On a "Consideration of the bos position, 
it is clear that a certificate issued by a 
registered: medical practitioner can ‘be ac- 
cepted by the Court as evidence of the 
sickness or ‘infirmity. of any person, -with- 
out calling. the’ medical ‘ practitioner as a 


witness. 


in the certificate. ` In the present case 
the. Court ` below ‘has not chosen to do 
so. On the other hand it makes its own 


comment as follows: ` Ms 
“The chatacter of sickness mentioned 


in medical certificate‘I feel is not such, 


,as to open to him any risk." - 


4. In my view, ' "when ^ the., registered 
medical _ practitioner, has opined about the 


ML j—30. 
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-professional knowledge : 


“However, if the Court- feels „would - 


any doubt about- the acceptance of the- 
certificate, it could call the medical prac-- 
titioner.as witness to find out: the truth. 
or otherwise of the averments contained. 


| E 


sickness or: infirmity of a patient: it máy 
nof be proper for the Court to brush aside} © 


the opinion and come to its own conclu- 


sion in the .absence of expert medical 
When there 
is a specific provision to call for the medi- 
cal practitioner and examine him with 
reference to the medical certificate issued 
it will not be fair-and proper for the 
Court to take a different opinion than 


-that expressed by the -registered medical 


practitioner through the certificate. 


5. It is true that in the case of a party 
who wants to examine himself as a wit- 
ness on commission, the Court must be 


chary in issuing a commission. In fact, 
‘as observed by Jagadeesan, J., in Rama- ` 
krishna Kulwant Rai vi -F. E. Hard- 


castle & Co.1; ‘inability to attend Court 
on- grounds of sickness or infirmity or 
detriment to the public service, would 
justify the issue of a commission. This 
is ‘what is exactly contemplated under 
Order 26, rule 1, Civil Procedure Code. 

This observation has been quoted with 

approval by Ismail, J., in Zabiya Bibi © 
v. Sivaperumal. However; the learned 


- Judge has made.a distinction between a 
` party ‘to the suit and a mere witness. 
such a question: does not arise for con- 


sideration in the present “case because 
the party has produced a medical certifi- 
cate of a-tegistered medical practitioner 
and the doctor has opined that travelling 
in any vehicle 1s dangerous to the life^of- 
the Ist plaintiff in the suit. . I. asked 
the learned -counsel for the petitioner 
whether the 1st plaintiff is in a better 
position now. The learned counsel 
say due to advancement of age 
there is no iniprovement in'his health. 


6. "Taking all these into consideration, 
I find that there is.a warrant for issuing 
a commission’ under Order 26, rule 1, 
Civil: Procedure ‘Code, and the ‘Court be- 
low has not pfoperly appreciated and 


applied the principles governing the issue 


of commission under-the Code and as laid 
down in the decisions referred to above. . 


‘In the result, the civil revision petition 


is allowed and the- Court below will ap- 


1. (1962) 2 M.L.J. 490: 75 L.W. 676: A.LR. 
1963 Mad. 103. 
-2;- (1968) 81 L.W. 430. 
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point a commissioner to record the -evi-, 
dence of the Ist: plaintiff as prayed. for. 
The suit being of the year 1973, I direct 
the Court below to dispose of the E 
before the:end of- Septem ion 

order as to costs. 


RS Se 


: ! 
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2 Petition allowed. 
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IN THE HIGH COURT OF Jupi- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) ; 
, E 
PnEsENT:—G. Ramanwjàm,J. . 


Mis. J. Bahadur Singh Jain and by 
risa J. Bahadur, Singh Bothra 
| _ Petitioners* 


Y. ‘ 4 ‘ , t t b . 

a ^. 7 : ^ gi M Į 
Tahsildar, South West,..35-A; Mount 
Road, Madras-32. and. others Tim 


UDIN ET Respondents. 


F - 


Kerala . M otor Vehicles, Taxation and 
Passengers Goods Act (XX V. of 1963), 
section 2: (by——Operator — Meaning-- 
Stage carriage operator entering into 
hire. purchase agreement. in respect, of a 
vehicle — Transaction duly endorsed, in 
the regustration certificate of the. vehicle 
—Default in payment, of. monthly instal- 
ments—Suit for recovery of the, amount 
—Seizure .of | vehicle. from '.owner— 
Vehicle'sold and money paid to financier 
—Hire purchase financiers; whether jia- 
ble to pagita tan auc in respect of ne. e vehi- 
cle. EN "s 


In the instant case "the ‘petitioner’ waé not 
the owner of the vehicle. ^ "Thé facts' 
showed that the -petitioner was`nevėr iri. 
actual]  posséssion and control: of. the 
vehicle. «The petitioner. had no doubt. 
approached the Court: for appointment: 
of a Commissioner to seize the vehicle.: 
A. Commissioner was appointed: àt- his: 
instance ‘for taking possession of the. 
vehicle. ' The vehicle-was taken posses- 
sion by the Commissioner in pursuance’ 
of the orders of Court and ultimately 
the. vehicle was sold by orders of Court. 


- 


— - eril 


W.P. No 209 of 1974. 
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The mere fact that at the instance of 


the petitioner the' Court seized the vehi- 


cle and ordered the sale thereof will not 
-make the petitioner'a person possessing 
the vehicle.. As a creditor and in pursu- 
ance of the terms of the: hire-purchase 
` agreement. the petitioner‘ was entitled- to 
seize the vehicle but; that was.only for 
the purpose of realising the amount: due 
to him and not for the purpose of ope- 
rating Or controlling the vehicle. " There- 
‘fore the fact that the véhiclé was seized 
by the Commissioner at the, instance of 
the petitioner under orders of Court will , 
not bring him within the definition. ofan- 
Speen: Pues - [Para. 6.1 


- 


Petition nier Aide 226 of the Con- ` 
stitution of India, praying that -in the 
circumstances’ stated therein," and: in the 
affidavit filed „therewith the High, Court 
will be ‘pleased to issue,a writ of prohibi- 
tion, prohibiting’ the respondents ; from 
taking any steps.:in pursuance., of the 
notice No. C3]6498:0f 1973, dated 28th 
January, 1974 on the file of the Ist resi» 
pondent . ‘to: recover . the ‘sum of. Rs. 
21,393.64-or any part thereof and pass. - 
any.'order.or ‘orders as this*Court: may 
deem: T in the mafter. IDEM DENDUM 


N. €. -Faghavichari, for Petitioner 


Nu des honda E Gaan 
Plëader ` on ‘behalf of Respondents. oe Ub. 


i; 


The. Court made dhes following! . 2 


ORDER, One. “Lite, a; stage’ carriage | 
operator;. was operating amóng others ‘a i 
vehicle KIK 7717 -under a permit issued , 
by: the Regional Transport. Authorities 
in the State. of, Kerala.. The petitioner , 
herein who; is -carrying ‘on. business as 
Hire Purchase ‘Financiers at Madras en- 
tered into a hire purchase. agreement, 

dated, 25th September, : 1967 in respect. 
of the said vehicle under which the said 
Luka, the owner of thé vehicle had agreed 

to pay a sum of 'Rs. »0, 400 in'23 

monthly instalments commencing from 
25th November, 1967..:.-The hire pur- 
chase transaction has been duly endorsed 
in the registration, certificate of, the 
- vehicle -as required -. under the Motor 
Vendee Aet. Subsequently, the: ‘said 


ien 
, 
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Luka wanted extension’ of time: foi re-. 


payment of the lean on reduced monthly 
instalments. : ': Therefore, the hire. pur- 
chase agreement. was' ‘entered into on 1st 
. May, 1969 .under which.a sum of | Rs. 
27,650 was payable by him in 20 monthly 


instalments commencing from Ist June, ` 


"1969. 'Again at the instance of.the. said 
Luka a fresh revised hire purchase agree- 
ment was entered into on 22nd Novem- 
ber, 1970, under which he had'agreed to 
w the instalmeits at the rate BE Rs. 
1,100. 5 o : 


2. Since the said Luka had committed | 
default in the payment of monthly instal- , 


ments as per ihe said revised hire pur- 
chase agreement dated 22nd November, 
1970 the petitioner filed. a suit, O.S. No. 


1583 of 1973 on the file of the City Civil - 


Court, for recovery of. the amount due to 
him under the hire purchase agreement 


dated 22nd November, 1970 and also for 


enforcing a charge against the vehicle.’ 
In that suit the- petitioner applied in I.: 


A: No. 4324 of.1973 for the appoint- 
ment. of a commissioner io seize the 
vehicle and to Bave'it sold. - By an order 


dated 28th February, 1973, the city civil. 
Court ordered the seizureiof the vehicle 
from the owner. and it was accordingly: 


seized. The vehicle was ultimately: sold 


under orders of Court on 7th June, 1974. 


and a sum of Rs. 22,200 was realised. 


Under orders of Court the said sale pro-" 


ceeds has been paid out to the petitioner? 


. . Some time after the filing ‘of. the 


id suit the petitioner was served. with: 


a notice from the first respondent for 
payment of a sum of Rs. 21,393.64 said 
to be the tax due by the owner in res- 
pect of the said vehicle under threat of 
coercive proceedings under the Revenue 
Recovery Act. The petitioner resisted 
the said demand by sending a registered 
notice to the first and third respondents 
stating that he is not liable to pay the 
tax in question, that he is only a creditor 
who is pursuing his remedies in a Court 


"of law, that he was never in possession . 


of the vehicle and that as such he can- 
not be proceeded against: for the amount 
due by the owner of the vehicle. Notwith- 
standing the said objections, a notice was 
issued by the first respondent on 28th 


January, 1974 calling upon the petitioner 


to pay the ehtire amount of Rs.: 21,393- 
64 ‘within’ seven days from . the receipt 
thereof. under threat df coercive process 
under the Revenue Recovery Act. The 
validity. of the said proceedings No. C3] 
6498 of-1973 dated 28th January, 1974 
issued by the first respondent has been 
challenged in this writ petition. 


4. According to the petitioner the tax 


. claimed in the impugned notice is payable 


only by.the operator as defined under 
section 2 (b) of the Motor . Vehicles 
Taxation ard Passenger Goods Act, 
1963, that the petitioner who seized the 
vehicle through a Court of law as a cre- 
ditor cannot fall within that definition, 
and -that therefore the tax. cannot be 
recovered from the petitioner. 


5. The counter-affidavit proceeds on 
the basis that as the petitioner himself . 
has informed the Regional Transport `- 
Authorities at Kottayam "that he has 
taken possession of the vehicle he comés 
within the definition of operator as de- 
fined in Section 2 (b) of the said 
Act, and that therefore, the -disputed 
amount can be recovered from the peti- 
toner. It is not in dispute that the tax 
in respect of the vehicle is payable only 
by the operator under section 3 (3) of 
the Act. Section 10 which provides for 
the recovery of the tax under the Reve- 
nüe Recovery Act clearly says that if an 
operator fails to pay the amount demand- 
ed the amount can be recovered from the 
operator as. if it were arrears of land 
revenue. ‘Therefore, unless the peti- 
tioner comés under the definition of an 
‘operator’ under the Act, the amount due - 
by the said Luka the owner “of the vehi: - 
cle, cannot be recovered from the peti-, 
tioner. 


6. ‘Section 2 e defines operator as 
follows: V LE 


M 


L ‘Operator’ means the owner or the: 
person having possession or control of 
the vehicle -and includes any person 
whose name is entered in the permit 
as holder thereof.” 


Admittedly, the petitioner is not the 
owner of the vehicle, pu it.is claimed 
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by the respondents that the petitioner 


had taken possession and control of the. 


vehicle. In this’ case from the facts 
stated. above, the ‘petitioner was never in 


actual possession and control of the vehi- . 


cle. It “is- true that the petitioner 
approached the Court for appointment of 
a Commissioner to seize the vehicle. A 
Commissioner was appointed at his in- 
stance for taking possession of the vehi- 
cle. The vehicle was taken possession 
of by the Commissioner in pursuance 
of the orders of the Coürt and ultimately 
the vehicle has been sold .by' orders: of 
Court. The mere fact that at the in- 
stance of the petitioner the Court seized 
the vehicle and ordered the sale thereof 
wil not make the.petitioner a person 
possessing the vehicle. As a creditor 
and in pursuance of the terms of the 
hire purchase agreement the petitioner is 
entitled to.seize the vehicle but, that is 
only for the purpose -of realising the 
amount due by him and not for the 
purpose of operating or controlling the 
vehicle. Therefore, the fact that the 
vehicle was seized by the Commissioner 
at the instance of the petitioner under 
orders of -Court will not bring him with- 
in the definition of an operator. 


7. The learned counsel for the respon- 


dents submits that under section 11 (A) : 
the creation of any charge or transfer of 
the vehicle by the operator during». the, 


pendency of any proceedings under-the 
Act will be void if it has been .done with 
intention to defeat the recovery of the 
tax or any other.amount due by him 
under the Act; such.charge or transfer 
will be, void as against the claim ‘for tax, 
and therefore the charge. credited ‘oyer 
the vehicle by Luka in favour of the 
petitioner will be void under section, 11 
(A). I do not see how section 11 (A) 


. will affect the validity of the hire pur-. 


chase agreement entered into by the peti- 
tioner with the said Luka. From the 
facts ‘stated above it will be clear that 
the original hire purchase: agreement was 
on 25th September, 1967 -and the same 
has been renewed on Ist May, 1969 and 
22nd November, 1970. Admittedly, the 
proceedings for recovery of the tax un- 
der the Kerala Motor Vehicles Taxation 
and Passengers Goods Act commenced 
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ceedings are initiated. 
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only in‘the year.1973. The charge has’ 
been created. ih respect: of the vehicle in 
favour of the petitioner under the hire 
purchase agreement long before the pro- 
Therefore, :the 
validity of the charge created in favour' 
of the petitioner in respect of the vehi-- 
cle under the hire purchase agreement: ` 
cannot be affected by section 11 (A) of 
the Act. The proviso to section 11 (A): 
also says that the section is not intended : 
to impair the right of the charge holde: 
or transferee in good faith and for con- , 
sideration. The charge has been. created 
in favour of the petitioner long before: 
and thé transaction has also been entered-: 
into in good faith and for consideration. 
Section 11 (A) cannot therefore be 
taken advantage of by the respondents 
to avoid the transaction of hire purchase 
agreement between the petitioner and the 
said Luka, the ome of the vehicle. 


8. Even asine that section 11 (A). 

can be invoked by the respondents that: 
will only. enable them to proéeed against _ 
the operator, ignoring the transactions 

entered. into by him with the petitioner. 

That will not enable the authorities (res- 

pondents)'to proceed against the peti- 

tioner directly to-recover the amount 

which is due by the -owner of the vehi- : 

cle. eg à i 


9. T.am deis of the Siew. that, the 


` petitioner cannot in any event be made 


liable to pay the tax due by the owner of 
the vehicle. Therefore, the writ- peti- 
tion is allowed. There will be no order 
as to costs. . EE 2 


R.S. Petition allowed. 
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reconstruction: E e 


HI 
IN THE HIGH COURT: OF JUDI-- 
GATURE.AT MADRAS: e 

PRESENT a Süihiddév, "" cerca p 


14 


Karaikudi: Municipal Couiteit ‘by? its. 


, Commissioner ' ce Num 
un UO. gp a! 

Ue, in. a a m EE 

K.P, Abdùilah '. Respondet: 


Tamil : Ni adu District Munidipalities Act 
(E of.1920);.sections*3.: ae (a), 197 
and .216:(L) and (2)- 
replaced by asbestos. roof—Reconstruct- 
ed: portion. more: than. 50967 of the. cubi- 





. cal: contents::0f - the entire ‘building = 


» Prior sanction. pam M F'unicipality: neces- 
SATY e ^ crus ot, j MEL M 
A portion’ Of. an entire. built fip; area. in 
thrée town survey "numbers forming: one 
whole btiilding was, , Covered with thatched- 
roofing which was. replaced by asbestos 
roofing or.its being destroyed ‘by fire: 

The question was. "whether the prior per- 
mission of the' Münicipálity' has to be 
obtained under section 197.:of the Tamil 
Nadu District TER t for. ad 


. Held: Whether the n Was - E 
thatched - one, or even if it-had been of 
any other. material, the- .necessåry, aspect, 
that will have to. be- looked. into is the 
cubical contents of the area of reconstruc- 
tion that 1s. carried out at ‘the particular 
point of time. Where such a recons- 
tfuction is carried out, under section 197. 
-of the Act the owner. of, the- building. 
should ask for prior. permission. --If the 
cubical. contents of the secanstc acted area. 
is more than, 50% of. the cubical .-con-, 
tents; of. the entire , building then, the 
prior sanction, ought to have been ob-: 
tained from the Municipality. under sec- 
tion. 197 of the Act. sites wa 


cua (Paras. 9 and. 16. E 
H ald fürther, ‘that the orders issued by- 


the Mutticipality to demolish ‘the asbestos 
` roofing. cannot be characterised as illegal 
or passed’ without jurisdiction. 


Appeal against the decree of the Court. 
of the Subordinate Judge of Devakottai 





*S.A; No.-1611 of 1975. - ^ — 12th April, 1978. 


e 


RanalxóE "MUNIGIDA L couNatt, ^, ABDULLAH (Sabini, 3 


“p> JS ümmá. Khaya 


in Apel ‘Suit No. 70 of 1972: prefer- 


“red against tthe- decree.of the Court: of 


"the “District: -Münsif - of vL in 
Original Suit: No. A of 19677 ug ME 


ud A S. "8 >ii y 


Sie] Itl * 


"K "SAlagirigwümi: and RÀ Subbaroj, ior 2 
la Appellant; l 


ms RE ree m “4 


s A: Ke areem, 


- 


for Respondent. : 


The- Court: delivered the^ Folin 


Jupemenr, <The defendanit: Müriicipa- 
lity is, the appellant in the. second ap: 
peal- “The respondent herein. filed © a 
‘suit’ tó declare’ that the notice dated. 12th 
January, 1967. i is bad, illégal, ultra vires 


ánd without jurisdiction’ and also for an: 
-injunction to restrain- the defendant from 


proceeding’ to implement the said notice... 


2.- "fü the. plaint, it Was ‘stated that the 
plaintiff - is carrying ‘on à hotel business 
in: the building comprised’ in T.S. Nos. 
1, 2, and 311 in Ward. Nos. 8°and°9 of. 
Karaiküdi. "He is carrying oh a hotel 
business under the name and style, of 
"S.P.P. Sitrundi- Nilayam” : 


T.S. No. 3ll'is des- 
cribed às: z channel poramboke and ,B. 
memos. were. initially granted and there- 
after it was granted under à lease, to 
him: In 1964, thé defendarit issued a 


"notice to dismantle the thatched portion 


in:T.S7 No. 311 stating that it-is a 


‘public street which vested in: the Muni- 


cipality © and it -is an encroachment: 

The: plaintiff filed O. D. No. 77 of 1964 
for^a permanent injunction. and it. was 
decreed. - Thereafter the defendant  re- 
fused to grant licence for. his hotel busi-. 
ness on the ground that thé business was 
carried .on in an encroached portion. 

Again plaintiff filed-OuS. No. 125 of 
1965 for a declaration that the refusal to. 
grant "licence is illegal.: 
decreed. On 12th December, 1966 fire: 
broke out and the thatched portion was 
completely burnt down leaving the rest- 
intact. ` The thatched pottiom was subs- 
tituted by asbestos roofing and'thrée days 
thereafter, the defendant issued a’ notice 
under section :216 (1) and (2) read 
with sections 317, 338 and 339.of the 
Tamil Nadu District Municipalities Act 


-It was. also. 


985 


~. 
4 


and. the ' 
X whole building has been assessed under 
G one asseSsinent. 


- 


M6 ok 


(hereinafter" called, thé 
plaintiff 


^Act). 


truction nor, a “reconstruction and. .there- 


after the defendant passed orders under - 
“u sectión ;216 ?(3) . ofthe. Act-son 23rd 


: December, 1966 -confirmmg the: searlier 


order: dated 17th- December; 1966." , An: 


appeal ‘was preferred to' the ‘Munici jal 
Council and it was réjected. ‘ There- 


. ;, after-the défendant issued a notice to:the 
plaintiff to demolish ‘the asbestos roofing. 


Hence the suit. 


3: 
by stating' that. the: portion of the-stiper- 
. Structure ‘put’ ‘up in T.S.. No. 311 is 
not treated : id part: of the building in 
T.S; Nos. i 
C15, Nos "T: and 2 are different. from 
the owner of- T.S. "No. 311. T:S. 


No. StL is admittedly an encroachment- 


and even the case of the’ plaintiff is, that 
he is how enjoying "it, on lease. The 
fire dóes^not appear to have been’ caused 
` by accident às claiméd by the plaintiff. 
' The asbestos construction began only. on 
15th December, 1966, and for so doing. 
it, the plaintiff is bound to : apply for 
prior'permission under section 197 of 
the. Act: ' He had completed . the entire 
construction without prior perinission of 
the Municipality. The entire cubic con- 


7 tents of the new building is more than. 
issued 


the old one. The défendant | 
notice under section 216 (1) and (2) 
not to proceed with the work without 
obtaining permission. Despite that; be 


had. coinpletéd the construction and conse- . 


quently the defendant” Municipality issu- 
ed an order to demolish the new cons- 
truction!” The order had become final 

and it cannot be ee by way of 
suit. 


4. The trial -Court decreed the suit 
which was confirmed -by the-lower appel- 
late Court and. the second appeal has 
been preferred by the defendant Muni- 
cipality : Er g- 

“a, The learned courisel for the appel- 
lant contends that ` Before any | recons- 
truction is carried out, as defined under 
. section 3 (24) of the. Act, the prior 
permission of, the Municipality has to be 
obtained under section 197 of the Act 
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The - 
replied ,.on. . 19th December, : 
1966 stating : that it is, neither a. cons- ` 


The: defendant’ contested: this m 


1 ,and,2 as the owners of. 


and it has Ynot been done. The aiala 
occupied by T:S..No..311 was original- 
ly a hut and as claimed. by the plain- 


-tiff, if it was desttoyed' due to fire on 
12th. Decertiber;. 1966 0n: being. recons:- 
"tructed. and the- roofing is covered ;with: 

. asbestos ` and tin sheets it will no longer ~: 
-be a hut and will have to be treated only 


as ..a building, and therefore «without 
prior’ permission, the plaintiff should not 
have reconstructed the: building. His 


further contention is that-the reconstruc- 


tion. carried. Out must -be rélated to the 
area.that was ‘demolished : ‘or “destroyed 
on -12th: Decehiber,:1966.and it. cannot 
be to the: entirety: ot the building cover- 
ed by T.S. Nos. 1, 2. and 311. 
learned counsel for the appellant placing 


reliance on-the. report of the Commis- * 
`- sioner aigued: ‘that *the cubical contents 
of thé area 


reconstructed after" 12th 
December, 19667%is' nearly 55% of’ the 


total, cubical contents óf the entire build- s 
ing and in this view;tlie nu issued by 


the Municipality 3 is valid. 


6. The oie ‘for: he: respondent 
would. contend’ that the’ building’ is one 
whole building, situate in E-S.. Nos. 1, 
2 and 311. .It was used, as a single 


building for running the hotel ‘business. z 
It was dssessed by the. Municipality. as - 
.-Oone' building ^ "Thé : “portion in’ T.S. 


No. 311 was originally ` ‘covered’ by 
thatchéd roofing and aftér ‘the fire on 


12th December, 1966, the ' plaintiff-res- 
pondent had ‘covered the roofing, with 
" Actórdin to hiti, sec- - 
tion 3 (24) of the Act ‘would not be 


asbestos sheets.’ 


applicable “to the present case. His fur- 


ther ‘contention is that the original | cons-.. 


truction in T.S: No. 311 was' a “hut as 
defined under section 3 ( 11) ‘and a hut 
is also included in the ' 
"building" 
T:S. No. 


the area covered by 311 which 


was originally- a hut, had been covered, 


with asbestos roofing. which would make 
it a ‘building’: 
ed as part. of. the entire built up portion 
forming one single unit in T. S. Nos. 1, 
2 ahd 311. Ho 


= 


T. It is not in dispute that the ee 
of the building situate.in T.S. No, 311 


, & 


The... 


‘definition ~ of’ 
‘under section’ 3, (3) of the. 
Act, and therefore even assttining that 


it will have, to be treat- - 


[ud 


“te 


^ 
7 


1n 
was originally coyered: by. ihaiched 
roofing.. If-it was a thatched construc- 


tion, , it would be only a ‘hut’, ,as defined; 
under section, 3, (11) .of the ’ Act. The: 
question is, whether this portion can be 
treated -as-a; separate unit or it has to.be 
treated, as part of the other units which, 
were, in the possession and enjoyment. 
of the. plaintiff. ^ Certain, , arguments 
were advanced before me.on. this... as- 
pect. I find. that the trial, Court has. 
held that the superstructure in T.S. 

No. 311 forms part of a portion of the, 
building in T: 'S. Nos. 1 and 2 and the 
entire building i in those three Town Sur- 
vey numbers, is a single unit. In ‘fact the 
lower appellate Court refers to this and: 


states “this: finding of the‘learned Dis-: 


trict Munsif. has. not: been: challenged by . 
the’ appellant”. 
taken that the entire built-upiarea in the. 
three town survey numbers T.S. Nos: 
1, 2 and 311 is one whole building. 
Therefore it will be'a “building”, in which! 
a portion'of it’ was covered with thatched | 
roofing: _ 
sary to go into the Question of finding 
out, ‘whether it was | “a hut" Or-not. : ' 
. When a pue in a building . 


eie by; fire and the owner of ine 
building: repairs it, does- it amount to: a 


‘reconstruction’. which would call for, A, 
prior permission -under . section ,197 of, 


Act? 


Whether the roofing was a‘thatched 
E. or even if'it had been of any other 
material, the necessary aspect that will 
have to.be looked into is the cubical cori- 
tents of the area of reconstruction that 


is carried out at a Be les point , of | 


time. 
“Section 3 (24) of. the Act states as 
‘follows :: " 


Section. .3 | (24) ES Ricoa: 


tion’ .— Reconstruction’ of a. building. 
' includes—(a) the re-erection wholly or 


partially of a building after more than 
one-half of its ‘cubical contents has 
been -taken down or burnt down, or 
has fallen down | pence at one.time 
or not”.. . 


When such’ a E E oH is ipid 
out, under, section. 197 of the Act,-the 
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‘Hence, it-has.to .be > 


It would therefore bé unneces- ' 


|. 1155. cubie - feet. 
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owner, of; the d should, ask for ` 
prior, permission. : P i » F.A 


10. The contention ‘of the’ defendant- 
appellant herein i is ‘that, in this case when ’ 
the alleged’ fire was said ‘to ‘have taken’ 
place; the’ “portion of: tlie" ‘building in 
TS. No.7311 was ‘destroyed. and it had" 
been ` réconstructed. ` ' As" défined ‘under 
section 3 (24) of the Act, sincé there was 
a reconstruction of the building of more 
than one-half of its cubical contents, the 
notice ‘issued by the defendant is ' valid.. 
A ,Comrnissioner was appointed’ .by the 
Court below to find out the cubical con- 
tents of the entire building and also the. 
cubical contents . of the area. that “was 
restored. tace y l 

n "the defendant examined a Buildiag 
Inspector as D.W. l, while. the plain- 
tiff examined himself as P. W. 1. But 
their evidence ,had not been of any assis- 
tance to Court. Both the ;Courts below 
relied on the report of the Comrhissioner, 
Exhibit C-I. I also consider that. the 
report: Exhibit C-1 alone is dependable. | 
The Commissioner. has furnished in his 
report: the ctibical contents of asbestos | 
sheet construction in T.S. No. 311 ‘as. 
3749 cubic feet and -that of tin sheets 
The cubical contents 
of the constructions in T.S. Nos. 1 
and 2 are 818 cubié feet. and 3240 cubic 
feet respectively. Thus the total cubi- 
cal contents of the entire building is 
8962 cubic feet. Half of this will be 
4481 cubic;feet. According to the Com- 
missioner, "tlie total cubical contents of 
the portions covered by asbestos and tin 
roofings,.in T.S. No. 311 comes to 
4904 cubic feet. This has been found 
to be 55% of. the cubical, contents of the 
entire building, spread over T.S. Nos. 


L 2 and 311. 


12. These uiae of the Commis- 
sioner have been. referred to by both the - 
Courts below and the ultimate conclu- 
sion which has been arrived at by the 
Courts below is thatthe total cubical 
contents of the asbestos roofing is less 
than half, of the cubical contents of the 
entire building and that therefore sec- 
tion 197. of the Act will not be App, 
ble, : 


(3 
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"13; According to the “learned counsel 
for the respondent-plaintiff the whole 
building must be taken as a single unit 
and even in the lower appellate Court, it 


had not been challenged by the. defen-- 
He submitted that when once the’ 


dant. 
entire unit is taken : as one, there would 


be no question of treating one portion as 


a hút, and -the ‘other portion as a aa 
ing, and that it will. be a "building", 
which a portion of 


rials which: are mentioned in section 3 
(11) of the Act. 


14. When a portion of “a building" has 


fallen down, or. destroyed or burnt down : 
and later on re-erected wholly or partial- 


ly, it will be a reconstruction as defined 
under section 3 (24) of the Act. 


such a reconstruction is effected and if 


the area of reconstruction exceeds more: 


than one half of the cubical: contents of 


the entire building, then prior permis- 
is 


sion under section 197 of the Act 
necessary. The Commissioner in, Exhi- 
bit C-1 has found out that in the’ burnt 
down area.in T.S. No. 311, the restor- 
ed portion is now covered with asbestos 
and tin sheets which ,are inserted inside 
"the A. C. sheets in some portions on 
the western side. The cubical con- 
tents of the tin roofing have been exclud- 
ed i.e., 1155 cubic feet. But what 
required under Act is to take into ac- 
count thé total cubic contents which are 
reconstructed or ‘re-erected. It may 
consist of bricks, stones, wooden planks 
or asbestos or tin roofings or concrete 
slabs etc. For the purpose of calculat- 
ing the cubical contents, the area cover- 
‘ed by the new “construction should. be 
taken into. account. The report Exhi- 
bit C-1 makes it clear that’ the ‘roofing in 
T.S. No. 311 which had been re-erect- 
ed consists of asbestos roofing and also 


of tin sheets inserted inside the A.C..- 


sheets in the western side of T.S.- No. 

311. Nowhere. it is comprehended that 
only the A.C. 
be taken into account’ when restoration 
is effected. The cubical contents of the 
re-erection will consist of the entire area 
restored in which will include not only 
the A.C. sheets but also the tin sheets. 
which are inserted inside the A.C.’ 


-of the Act. 
cubical contents has to bé ascertained, . 
shows that not' only the top roofings but 


it'is covered by 
thatched roofing or by any of the mate- 


When . 


16.. 


1S 


sheet area alone should’ 
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roofing which togéther form the inte- 
grated roofing for the structure. If-the 
intention under the Act is only:to take 


into account ‘the roofing alone, the floor , 


area so covered would have been requir- 
ed to be made out under section 3 (24) 
:- The very fact that the 


also portions’ of the wall, the thickness 
of the roofings etc., which form part of 
the - construction’ carried out, become 
relevant for finding out whether it - 


exceeds one-half of the -cubical contents : 


of the entire building. 


15. It-is on this important aspect I 
find that the'Courts below have errone- 
ously excluded the cubical contents of the 
tin sheets, which have been put up. subse- 


. quent to the fire on -L2th December, 


1966; 


ut the cubical contents of the area 
in T.S. No. 311 which had been reż 
constructed is more than 50% of the 
cubical.contents of the. entire building 


in T.S. Nos. 1, 2 and 311, the plain-} 


tiff ought to have obtained prior sanc- 
tion from the Municipality under sec- 
tion 197 of the Act. Therefore the 
orders issued by the defendant-Munici- 
pality cannot be chatactérised as illegal 
or passed without jurisdiction. 


17. 
it is not necessary to go into the ques- 
tion as to whether the portion of the 
building covered by T:S. No. 311 can 


In view of what has been stated, 


be treated as "building" and it is only. 
on that basis the reconstruction carried - 


out has to be calculated. Equally, the 
question whether it was a 'hut' and that 
it cannot be treated as part of the main 


‘building also does not arise for considera- 


tion. I accept the contention of the 
plaintiff that there is only a single build- 
ing in T.S. Nos. 1, 2 and 311. Based 
on the report in - Exhibit .C-1, I have 
come to the conclusion that,when cubi- 
cal contents of the re-erection has to be 
taken into account, it would also include 
in this case the area covered by tin 
sheets: inserted inside A.C. Sheets in 
the western side, which would form part 
of the reconstructed cubical area in the 


(r 


11] 


building. The second appeal is there- 
fore allowed : with costs, P 

R.S. 
IN THE HIGH COURT OF Junt 
CATURE AT MADRAS. 

PRESENT V. Sethuraman, J. 


The Kasthuri Mills aes Coim- 
batore- 





“Ap ppeal allowed, 


Appelt 
ZU. e Ux ~ 
R. = Veerappan d. oi. 
Á Respondent . 


Mita and servant—C ontract of ser-' 


vice for a par ticular period—Provision 
for: notice period before termination of 
service—Closure -of mills—Public notice 
issued, to .all employees—Payment of 
salary’ in^ "lieu of notice, if sufficient. — 
Quantum `of .damages awardable—Clo- 
sure of business, whether involves termi- 
mation, of service of employees. 


The "principle i is ‘clear that i in the case.of 
a contract for a fixed period, id the ab- 
sence Of a provision. in the notice, the 
employee is entitled to damages on the 
same salary and allowances for the tn- 
expired period of contract, if the con- 
. tract was terminated during its currency. 
But, where there is provision for a period 
of notice, than. the damages will be 
awardable only to the extent of salar y 
and allowances for the-notice period. 
[Para. 14.] 


A resolution to wind up a company 
voluntarily also operates as a notice of 
dismissal if it involves a termination of 
the servant’s employment by -the , com- 
pany: In. pri@ciple, there can be no dis- 
tinction between a case, of, closure and the 
other cases envisaged. ‘The principle 
that the closure of a businéss results in 
the snapping of .ties between master and 
servant, would have to follow logically’. 

‘Otherwise, the closure would absolutely 
Ihave no meaning. The closure is con- 
‘templated only for the purpose ‘of put- 
-ting an end to the continuing losses and 


* Appeal No.. 363 of 1974, : 2. 
° 28th Felruary, 78 


M`L J—37 


KASTHURT MILLS LTD. 9. R:M; VBERAPPAN (Sethuraman, jJ 


. cluding conveyance allowance. 


the - - 
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if the relatiotiship of master and servant 


is to continue even’ after the closure it 
would not achieve the purpose for which 
the closure iş contemplated: -Thus, 
when once the. establishment decides cn 
closure the result would be termination 
of. the employment of the servants. 


[Para, 1.] 
Cases referred to: aad l gusce T 
Anak: alle Co- -operative -Agricultural 


and Industrial Society v. Its Workmen, 
ata 2 Lab.L.J. 621: (1964): 2 S. 
C.J. 601: A.I.R. 1963 S.C. 1489; 
Nokes v. Doncaster etc., Collieries Ltd. 
1940 A.C. 1014; Percy Edward Warne 
v. The Ouchterlony Valley Estate 
(1938) Lid., (1956) I M.L.J. 556: I. 
L.R. (1956) - ‘Mad. 933: 69 L.W. 250: 
A.I.R.. 1956 Mad. 505; Muna Sona 
Sundaram Chettiar v. Sona _Theeanna 
C hockalingam Chettiar -alias . .Nagappa 
Chettiar, (1938) 1 M.L.J. 857: 47 
L.W. 803: A.I.R. 1938 Mad. 672. 


Appeal against thé decree of the Court 
of the Subordinate” Judge, Coimbatore, 
dated 7th September, 1973 and passed in 
Original Suit No. 214 of 1971. 


M. R. N arayanaswami -and K. R. 
Ey ijayakiwmar, for Appellant. 


N. Varadarajan, for Respondent. . 


The Court delivered the following 


‘JUDGMENT.—The defendant in O.S. 
No. 214 of 1971 in the Court: of the 
Subordinate Judge of Coimbatore, is the 
appellant. ~The plaintiff one Veerappan 
was ‘appointed as Manager of the defen- 
dant-company on 15th December, 1958 
as per Exhibit A-1 on a monthly salary 
of Rs. 850 with the usual benefits in- 
He was 
drawing a salary oz Rs. 1,150 per month 
since 1965. In that year, he was sent 
abroad for training under auspices of 
National: Productivity Council. 
There was an agreement ‘entered into 
between the plaintiff and the defendant 
on 23rd March, 1964 which has been 
marked as Exhibit A-2. Under Exhibit 
A-2 he was entitled to his usual salary 
and allowances, and he was further to 


_ serve the defendant for not less than 


three years in the Manager's gràde after 


N 
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his return ion the ET 
which he would be réquired to compen- 
sate the Mills in accordance with clause 
4 of, the ` agreement. ‘He. underwent 


' trainiig "for six months in U.S!A. and 


returned io ‘India and “joined duty. on 
15th July, 1965.. "He "was undér. an 
obligation tọ serve upto 15th July, 1968. 
However, the defendant-Mills was closed 
on 23rd April, 1968. ' 
closure, the plaintiff's . salary for: the 
month of March; 1968 and upto the date 


` 0f closure together with other allowances 


and- bonus were due.'' ‘The’ plaintiff 


alleged ‘that his services had not been 


terminated in, spite. of thé closure. On 
27th July, 1968, he wróte:to the defen- 


dant, asking whether he still, continued in - 
` service, and in the reply: ‘dated’ 12th 


August, 1968; he-was informed that he 
was at liberty to . seek ‘some . other em- 
ployment. He thereafter, obtained ań 


employment from | 21st August, 1968. 


He claimed in the suit, which has led to 


_the=present appeal, the salary and other 


emoluments upto 20th August, 1968 and 
also interest. on the arrears at the rate 
of 12 per.cent: per annum from-.20th 
August, 1968 on the basis that .he. con- 


tmued in service upto that date. The 
amount claimed in ‘the suit was 
Rs. 12064: . - = * 


2. The defendant . in "s oed state- 
ment contended inter alia that the‘ notice 
of. closure ‘was a public notice issued 
to all the employees stating that their 
services had been terminated and that the 
management gave notice of resumption 
of works about which the plaintiff was 
also informed. But he did not return. 
It is stated that the plaintiff himself had 
considered that he was no longer in the 
service of the Mills. His securing ‘an 
appontment: even on 20th August, 1968 
was referred to in this context. -The 
defendant admitted the liability only to 
the extent of Rs. 2,338.32 which accord- 
ing to ‘the defendant, ‘had been offered 
to the’ plaintiff on 24th December, 1969 
and which was declined by’ the plaintiff. 


|. 3. The learned trial Judge held that the : 


plaintiff was.given a notice regarding 
the clostire of the Mills, that the plain- , 
tiff: would. be entitled .to .a decree for 


ids . THE, MADRAS LAW Jounna, REPORTS |; 


failing - 


„On the date of ` 


independently - 
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8,180 and'that he would also.be en- 
vm to interest at the rate of 9 per cent. 
per annum from 20th August, 1968. till 


.date of suit and at 6 per cent. per annum 


thereafter. Im effect, the suit was de- 
creed-almost on tlie terms as prayed for 
by : the plaintiff: ^ The ‘defendant 
has filed this appeal challenging the de- 
cree so passed by the Court below. 


4. The learned counsel for the Appel- 
lant submitted that under Exhibit A-1, 
the contract of employment was termi- 
nable by one month's notice and that 
Exhibit A-2 only provided. for continua- - . 
tion of the. employment of the plaintiff 

for a period of three years subsequent 
to his return from the training... The 
contention, therefore, was that the plain- 
tiff would be entitled only to one month's 


salary and allowances, and that the Court 
below ought not to have granted. any 


salary and allowance upto 20th August, 


1968. . For:the respondent the submis- 


sion was that Exhibit .A-2 should be reac 
of. "Exhibit -A-1,. that 
Exhibit A-2 incorporated all the terms 
of the contract between the parties and 
that m the absence of any period of 
notice, the plaintiff would be entitled to 
salary for the unexpired period of three. 


_- years, and for the period .he continued 


in service thereafter. It was also sub- 
mitted that the Court below was wrong 


in proceeding as.if he had notice of the 


termination of the services and that the 
correspondence with the company, would 


show that he did not have any notice of 


the termination of his employment. Ac- 
cording. to him, there was no terminatiotr 
till he took up an. alternative SERIO 
ment. N 


5. Two questions- atise, f considera- 
tion in the context of the. above facts. 

The first is: whether there was termina- 
tion of the service of the plaintiff at any 
time before 20th August, 1968 and the 
second is whether the plaintiff is entitled 
to, salary. and allowances for the period. 
upto 20th August, 1968 after which he 


took an alternative employment. 


6. With reference to the first point it 
is necessary to refer to Exhibit B-8, 
which was a‘public notice issued by the 


UL, 
defendant-Mills on 23rd. ‚March; -~ 1968 ..: 


It is stated therein that the cotton indus- 


try had beén passing through a crisis for 


KASTHURI MILIA LTD V., Rul. VEERAPPAN. (Setharamar, E 


three years and that particularly the run- - 


ning of this Mills had been affected by . 
it. The notice refers to the’ continuing ` 
losses that would. result if; the, Mill was . 
run thereafter, and. to the decision of. 
the Management: with regret that the 
Mill would be. closed with.. effect from, 
' the expiry. of .30. days from that date. 

It is stated: that during the period of 
closure there would be no.salary or. wages 
or compensation: either to.the workmen, 
clerks or officers.. The Court. below has 
referred- to-.the fact that :the plaintiff. 
himself has.indicated its receipt,in Exhi- 
bit B-2 dated 15th April, 1968, which 
was sent even before the actual closure 
of the Mills by the National Textile 
Workers Union to the defendant refer- 
ring to the public notice on 23rd. March, 
1968 of the closure of the Mills with , 
effect from 30 days thereafter.- | The. 
trial Court has, therefore, 


been aware of,the notice of the closure: 
issued on 23rd March, 1968. Further, 
his own letter dated 27th July, 1968 
shows that- he was aware of- the termi- 
nations. Having regard to the above, it^ 
is difficult to accept the plea that he was 
not aware of. the notice regarding closure ` 
of the Mills issued on 23rd, March, 1968. 


I, therefore, confirm the finding’ of the . 


Court below that the plaintiff was: aware . 
of the closure... The notice issued under 
Exhibit B-8 was a notice issued' to. all 
the employees including the plaintiff. 
Tt does not purport to be issued to any. 
particular class of employees so that the. 
others would stand out of it. 


7. The learned counsel for the appel- . 
lant contended that the closure of a Mill . 
involves an automatic termination of the 
employment of every one;working therein 
and for” this ' purpose drew .my- 
attention to a decision of the Sup- 
reme Court in The Workers -of 
the — Pudubottah , Textile Mills v. 
The M anagement ` of the Pudukottah 
Textile Mills.: "The judgment. of the 
Supreme Court is dated 3rd April, 1964. 
In that Case, a fire broke out in the 


Il CA. Nos 1995 of 1943, 


considered ` 
that the plaintiff was and, would have ` 
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godowns: of p sills on 25th May, 1960. 
which: resulted. in the destruction of a” 
very- large part: of the-cotton stored in 
the mills and the value of the loss suffer- - 
ed in the fire,.was estimated at over 
rupees five lakhs.. The‘mill itself. was 
under considerable financial strain and 
the huge loss-on fire added to its diffi- 
culties:. , Consequently;-the management 
gave notice stating. that the work in the 


1 mills, would ‘be suspended until further 


notice., TA few days ihereafter the 
management’ gave notice that the Direc- 
tors had-decided to close down :the.inills 
with effect:fróm 8th June, 1960 and all 
the workmen would be discharged. from. 
that day“ and ‘would ' be paid compensa- 
tion as provided’ under the Industrial 
Disputes Act of 1947. On 11th August, 
1960,.the Directors decided to reopen the 
mills in view of the representations re- 
ceived from the workmen who had been: 
thrown out of employment and in view 
of the Labour Union assuring ifs co- 
operation in working the mills properly. 

At the time of the reopening 169 of the 
old workers were not re-émployed. ‘The 
others were taken back in service. There 
was industrial dispute consequent on the 
failure in the mills to-take in 169 of the 
old; émployees. The dispute was refer- 
red to the Industrial Tribunal, which. 
came to the conclusion that the closure 
was not bona fide and that the services 
of the 169 workmen could not be deemed: 
to have been terminated. The matter 
was thereafter "taken to the Supreme 
Court in C. A. No. 589 of 1961. There 


. was a remand and subsequently after the 


Industrial. Tribunal considered the 
matter afresh and passed its award, there 
was a further appeal to' the Supreme 
Court. “It was in the further appeal the 
Supreme Court pronounced that the clo- 
sure on 8th June, 1960 was 3 gentiine and 
bona fide. : 


8. 
concerned vz., 


The aspect: with which I.am now 
whether. the - closure 


. would involve the termination of the 


services of the employees, was not spe- 
cifically discussed.. But the basis of the 


: decision of the Supreme Court is that the 


employment of the 320 employees who 
had - previously been. engaged -in. the. 
mills had been terminated, that.all of - 
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therh need not be.taken in‘the mill when 
at ‘re-opened and that the management 
‘could take only such of those’as, it could 
find necessary for its employment. It 
is implicit in- this decision ‘that closure 
involves termination of 
Section 25-FFF. ‘of: the Industrial Dis- 
‘putes Act 4s based on: this principle. 


9. My attention was also drawn | to 


anothėr decision of thé Supreme Court 
in Anakapalle Co-o yperative A gricultural 
and Industrial Society v. Its W orkmen 
and others'. In that case,-a company 
engaged in the business of manufacturing 
‘sugar incurred losses. A co-operative 
society ‘purchased the. “business, of the 
company.” The company päid its emplo- 
yees retrenchment compensation. Some of 


the workmen were not given; re-employ-- 


ment by the purchaser society. , As a 
resült of this, an industrial dispute arose 
and fhe. matter was referred to the In- 
‘dustrial Tribunal. It is unnecessary to 
set out ahy further facts, or „the course 
of. the proceedings that took place: It 
is enough to mention. that in the context 
‘of the above facts on the Course of. the 
"proceedings the Supreme Court con- 


‘sidered the applicability of section: 25-FF 
That 


‘of the Industrial. ‘Disputes Act. 
‘section provided that. where the. owner- 
‘ship or. management - of the undertaking 
was -transferred either .by operation of 
law or by agreement between the par- 
ties, every workman who had been in 
continuous service for not less than one 
year ih that undertaking, immediately 
before such transfer should be entitled 
to notice and- compensation. in accordance 
with the provisions of section 25-F as if 
the workmen had .been retrenched. In 
construing this provision, the TN 
"Court pointed oüt: 


“He (Solicitor-General), argues, 
we think rightly, that the first part 
of the section postulates that on a 
‘transfer of the ownership or manage- 
ment, of an undertaking, the employ- 
ment of workmén engaged by the said 
undertaking comes to an end 


10. In other words, the principle be 
bind the decision of the Supreme Court 


i. (1962) 2L1.J. 621 : (1964) 2 S.C]. 601: 
A.LR. 1963 S.C. 1489. 


* e o e a o 


employment. - 
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is that on a transfer-of the oi fisrahip Or, 
manageriient: of* an "undertaking; the re-' 
lationship of master: and servant "with the 
transfefor comés” to” an end. 


11. In Nokes ve Dond etc; Col-^ 


liefies- Ltd.™, it was: held that an’ amalga: 
mation of two- ‘companies by order of the 
Court undér section '154. of. the’ vao 
nies: Act; 1929 of the U. K. "did! not 
operate as a-contract of service between: 
the workman and the transferee com- 
pany and that the workman was not 
bound: by the transfer. Thus, it is clear ` 
that as a result of a transfer of' an ünder- 
taking, there, is snapping of ties between 
master and ‘servant. Similarly it’ has’ | 
been held’ that where a dissolution of 
partnership occurs due to the death of 
one of the’ partners, a contract of ser- 
vice with the firm is thereby terminated. 
A resolution to wind up a company 


voluntarily also operates as ‘a “notice of 


dismissal if it involves a termination of 
the servant's, empldyment by the .com- 
pany: See Halsbury’s Laws of England, 
Third Edition, Volume 25, paragraphs 
929 and 930. In principle, there can be 
no distinction' between a case of closure. 
and thé other cases envisaged above. The| 
principle “that the closure of a business! 
résults. in the snapping of. ties between 
master and servant, would have to follow |. 
logically. Otherwise, the closure would | 
absolutely have. no .meaning. The 
closure is contemplated only for the pur- 
pose of putting an end to the continuing 
losses and if the relationship of master! 
and servaht is to continue even after the| 
closure, ‘it would not achieve the purpose 
for which the. closure is contemplated. 

Thus, when once the establishment 
decides ‘on closure, the result would be 


nd . termination of the employment of the 
and: 


servants. Thus, either ón the basis that 
thé plaintiff had ‘notice of the términa- 
tion as a result of Exhibit B-8 or.the 
plaintiff’s contract of employineht. got 
terminated consequent upon the’ closure, 
in either event; there has been shapping 
of the ties of the relationship of ‘master 
and servant between the plaintiff and the 
defendant on 23rd March, 1968. 





1. (1940) A.C. 1014. > AD 


1 


Ir] 


12.- "This leads -to- the- consideration. -of 
the quéstion as to what will be the 'com- 
e that will be due.to the -plain- 
ü 

contention of the learned :counsel for the 
appellant that the period of one: month's 
notice as set out.in Exhibit A-1 has to 
be read into- Exhibit A-2, while tlie cori- 


trary- was argued by the learned counsel. 


for the respondent. Taking the langu- 
age of Exhibit A-2, I consider that it 
only 'continües the émployment of the 
plaintiff on the same terms and condi: 
tions ‘as obtained prior thereto. The 
company -did not terminate his services 
at the time when he went abroad. .In 
fact; during his training period, the:plain- 
tiff was allowed to draw his salary and 
allowances as-usual as provided by clause 
5 of Exhibit A-2. If the contract.con- 
tinued during the period of the plaintiff’s 
training, subsequently after he rejoined 
there^was no termination of the contract 
until closure. Exhibit A-2 was’ entered 
into for the limited purpose of seeing 
that. the plaintiff's services were 'avail- 
able after he returned from his training: 
The earliér contract was not given the 
go-by or was “otherwise altered. ^ 


13. In Percy Edward Warne v. The 
Ouchterlony Valley Estate (1938) Ltd.}, 
a Bench of this Court went into the ques- 
tion’ of a contract of service for a fixed 
period. In the contract, there was a 
provision for determination of the ser- 
vice. .In that particular case, the con, 
tract period was four years and the 
notice period was three months. The 
contract was terminated and it was held 
by this Court that the measure of dama- 
ges in such cases of wrongful dismissal 
would only be the amount of wages for 
the period of notice, which might be 
regarded as liquidated damages fixed by 
the parties, and the damages could not 
be awarded on the basis of the salary for 
the entiré ‘unexpired, period under the 
service contract. 


14. There is.an earlier .decision: of -this 
Court in Muna Sona Sundaram Chettiar 


v. Sona SE aii C unii de Chet- >; 





1. (1956) 1 MLJ. 556: LLR. (1956). Mad. 
933: 69 LW., 250: A.LR. 1956 Mad, 595. 
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I -have already. referred ..to. the . 
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Har alias Nagappa Chettiar?. In that 
case, a person: was appointed as.an agent 
for a'period.of three years. The. em- 
ployer finding that his business was not 
proving profitable, terminated the-agent's. 
employment before the expiry of his 
period. The agent sued for the salary- 
for the unexpired period of his service 
contract. At page-859 it was observed! 
as follows:: ' 


“If the contract provides for termina- 
*- tion of employment by notice, the em- 
ployer can lawfully terminate the em- 


pont on giving: ` the required. 
notice." j 
15. But in that particular case, as there- 


was no period of notice contemplated 
between the parties, the salary ‘for the 
unexpired period of service was decreed.. 
It is unnecessary to refer-to the. other 
decisions that were cited. They do not 
take a different view. The principle is 
clear. 


pum 


In the case. of a contract for at 


fixed period, in the absence of a provi- 
sion iri the notice, the éniployee is entitled |: 
to damages on the same salary and allow- f 


ances ‘for the unexpired period of con- 
tract, if the Contract was . terminated 
during its currency. But, where there 
is provision for a period of notice, then 


~ 


~ 


the damages will be awardable only to the |; 


extent of salary and allowances for the 
notice period. There is no decision 
which takes a contrary view. 
fore, the plaintiff in the present case will 
be entitled to only one month's salary and' 
other allowances apart from bonus etc., 

that he may be entitled to. The defen- 


. dant himself has admitted liability on the 


above basis to a sum of Rs. 2,338.32 
and this amount will, be substituted i in the 
place of. the amount for which the decree 


.has‘been passed. 


16. There will be dolia of the 
decree. of the Court below accordingly. 

The, appeal is allowed accordingly.. 
There will bg no order as to. costs... 


R.S. 





| ww “decree NNI 


L (1998) L ML. 857: 4T LW. 809; ALR. - 


1938 Mad..672. 


>- w 


There- : 


A allowed and ` 


- 
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IN. THE . HIGH . COURT OF Joni 

CATURE AT MADRAS. TE 

PRESENT Si: T ainar - S tntlar ari, J. 

P. Moorthy- x du eae 
xD. We c^ Politiónen*: 

A. R. Kothandaraman . PRA | 

- Resporidet: l 


4 A) N egotiable. I aie o D 
note engrossed oñ a non-Judicial stamp 
| paper. — No. adhesive stamps affixed— 
Document whether properly stamped — 
Document whether. n note q: 


(B) Stamp Act- (II > 1899), 
- sections 10 and- 1l and rule fe < Tamil 
.. Nadw Rules). PS 


A promissory. note can be stamped either 
with; adhesive stamps. or engrossed on a 
sages paper or proper value. .- 
| (Para. 7. 2 
Cases referred to: ^ i 


Kalyan Singh v. Bhanwar. Lal, I, ie: R. 
(1965) Raj. 231; Somdatia =- Abdul 
Rashid, A.I-R. 1968 Raj. 45. m 


_ Petition indes section 115 of^Act V of 
.1908 praying the High -Court to revise 
the order of the Court of' the: "Small 
‘Causes; Madras, - dated 30th January; 
. .1975 and.made in N.T.A. No.: 194 of 
1974: (Suit-No. 401 of 1974, TII Judge, 
"Court of Small Causes, Madras). 


Vittal A. “Soul, for Petitioner. 


R. MK othandaraman, for Respondent. 
The Court: delivered the’ following” 


JUDGMENT. —The “defendant: in Suit 
No. 401 of 1974 on the file of the -III 
Judge, Court of Small Causes at Mad- 
ras is the petitioner in’ this” revision‘ 

The respondent is the plaintiff in that suit 
The plaintiff laid the suit ‘for recovery 
: of. the amounts due under a promissory 
note, dated 11th January, 1971. Seve- 
ral contentions were raised by the defen- 
- dant and the main among them centred 
. around. the question as to whether the 
document upon’ which the plaintiff laid’ 
oe suit is propeniy Ta within s 


* C. -R P. No. 1519 ot 1975. 14d March, 1978. 
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meaning - of: the. provisions of the Stamp 


Act and the:rules framed.thereunder so 


Han it can be counted and .acted:upon as 


a promissory: note... “The document is. 


written up ona stamp paper of the-value 


of Rs. 1.50. The HI Judge, Court of 
Small: Caüses, : Madras - considered. -the 
questions: faised: in thé case;and found 


: that the writing. up of.the;promissory . 


note in à stamp’ papersof.- the value of 
Rs.- 1:50 would not:demolish the charac- 
ter of the: document being.a;promissory 
note and would’ not make it a document 
not, duly stamped within.the, meaning of 
the provisions of the Stamp, Act and the 
Rules: framed thereunder. - -He found . 
the other,points also against thé .defen- 
dant and the; suit: of. the plaintiff - was - 
decreed as prayed. for; . The defendant : 


. preferred à. New "Trial Application: No. 


194 of 1974 and the New Trial Bench - 
of:the Court of- Small Causes, Madras 


''considered'the-case of the defendant and 


the Judges. of.the New Trial Bench did 


not agree with-the ‘finding of the: First 


Court that the document in’ question. is 


a: “promissory note ‘obviously on-the rea- 


soning that the. document: is not duly 
stamped. ' -However, they. treated the 
document as a voucher ‘executed by the 
defendant in respect of: the borrowing 
concerned. . The "Judges of. the’: New i 
Trial Bench also declined ‘to- accept: the 
other contentions of the. defendant and 
the -New Trial ‘Application : -was dis- 
missed. The present revision is direct- . 


> ed’ against the judgment and decree of 


thé New Tria] Bench of the Court - of 


: Small Causes,! Madras. 


Thiru Vittal A. Sout, learned: | counsel 
appearing . for the petitioner. contends 
that under-the provisions of -the Stamp 
Act and the:,Rules.. framed thereunder, 
the promissory note must be stamped by 
the use of .adhesive.stamps and: the en- 
grossment of the.-document on. stamp 
papers of. the value.of Rs. 1.50:paise is- . 
irregular and will xiot make the document’ 
a duly stamped one so as to be. acted upon 
in evidence!in the Courts. - : 


Thiru Vitta A’ Souli, ` Iearhed: ‘counsel 
counsel ' appearing for” the" respondent- 
plaintiff in the- suit submits -that-it would 


‘suffice the :provisions of the. Stamp -Act 


and the Rules framed thereunder if the , 


—- 
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proper stamp. duty is paid and the mode 
adopted in the. present case, viz., writ- 
ing up the document on.a stamp paper 
-of the value of /Rs. 1.50 paise will not 
make -the „document an improperly 
stamped or a. hot duly stàmped.one, so 
as to make it inadmissible for considera- 
tion 1n" Courts.” 


4. I find there is force in the conten- 
tion put forth by the learned counsel for 
the respondent. Section 10 of the 
‘Indian Stamp Act lays. down that 


“Except as otherwise ‘expressly pro- 
. vided in this Act; all duties with which 
. any instruments:are chargeable shall: be 
paid, and’ such. payment shall-be indi- 
cated on such instruments, a means 
of stamps— £u 


(a) according to the provisions herein 
contained; or,. 


E 


2 (b) when no such provision is appli- 


cable thereto, as the. State Government 
may by rule direct.’ 


Section 1f-of the Indian: Stamp Act lays’ 


down that the-instriments set out under 
clauses (@) to (e) thereunder may tbe 
stamped with adhesive stamps. Clause 
(b) of ‘section 11 refers to “bills of-ex-. 
_change, and promissory notes drawn or 
made out of India.” :- Obviously, this 
‘clause would not apy, to the case in 
Questions 


Coming to the Rules fand under 
the Act by the’ State of Tamil Nadu, rule 
5 reads as follows: . wc 


“Promissory . notes And bills of ex- 


change—A promissory , note or bill of 
‘exchange shall except. as. provided, by 
section 11 or by rule 13-be written on 
“paper on which a stamp of the proper 
value, - with , or. 


sed." > -< ae ae 


“Tt will be relevant to refer to, rule 13 
also because rule, 5 referred. to . above, 
states that a promissory note or ‘bill cf 
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without the, word . 
*hundt', has been: ,engraved Or „embos, 


exchange shall except as provided. aires 


eee or by rule 13 be written on paper : 


on which a stamp, of the proper value 
has:been engraved or embossed“ "Rule 
13 reads ás follows: i 


i 


‘995 


(a) Use of adhesive stamps on cer- 
‘tain instruments. im 


~~ 


insieimients may E 
adhesive > stamps, 


The: following 
“stamped with | 
: namely: | 
(a) "Tránsfer of debenturés of pub- 
lic companies and associations. 


(b) Copies -of maps or plans, printed 
` copies and copies of or extracts from 
~ registers given on printed forms when 
- chargeable with auy under Article 24 . 
. of Schedule T. 


" (c) Instrtiments chargeable’ with duty 
under Articles 5 (a) and (5). of Sche- 
“dule. 1. ^- 
d) Instruments dissscable with 
stamp duty "under Article 47 of Sche- 
dule. 1.. 
- (2) Instruments: Sucks see ‘with 
"stamp duty under Articles 19, 36, 37, 
49 (a) (i) and (iii) a 52 of. Sche- 
dule 1: 
(f) Instrüment 2 transfer of tates. 
of public companies: or associations. 


N. g) Bonds executed under any law 
. relating to a Central duty of excise or 
-any rules made Moa d : 


- (h) Deleted. E Ns * 


7 (4) Secirity bonds to be furnished | by 
an appellant or an applicant in revi- 
sion under the. provisions of sections . 
31 (5),33 (4), 35 (4), 36 (5), 37 
(6) or 38 (6) and authorisation to be 
furnished under section 52 of the 

: Madras General Sales Tax’ Act, 1959 
(Madras Act I of 1959). - Article, 49 
. (a) (ii) of Schedule 1 relatés to pro- 
missory note where the amount or 

.value exceeds, Rs. 250 but does not 
exceeds Rs. 100 and Article 49 (a) 
(ii) of Schedule 1 relates to promis- 
sory note of any other case. 


The expression used in rule 13 ae the 
rules is “may”. Interpreting similar 
rules framed by. the State of Rajasthan, 
Jagat Narayan, J., in Kalyan Singh v. 
Bhanwar LaP, held. that— _ 


“The rule is merely a permissive one, 
„permitting. -the—use .-of-an. adhesive 


- 








L LLR. (1955) Raj. 281. - 
i 


296 


Stamp on promissory notes payable 
on demand when the amount or value 
exceeds Rs. 250. The rule does not 
lay down that such a-promissory note 
shall be stamped with adhesive stamps 
of the requisite value. The result is 
that a promissory note exceeding , Rs. 
250 in value can be written on a „paper 
having, an impressed stamp or it can 
be stamped with adhesive anys of 
` the requisite value.’ 


6. 
the 


The same. learned Fades ptonounced 
same view in Somdatta:v. Abdul 


Rashid- and the learned Judge observes. 


that in view of the word “may” used in 
the provisions the promissory notes: of 
any value can, be written .on impressed 
stamps. 


7. I am inclined 6 {ollow the: Elo of 
the learned Judge of the, Rajasthan High 
Court because. I find the. expression used 
in the. provision is "may". In my view, 

a promissory note can be stamped whether 
with adhesive stamps or engrossed on a 
stamp paper of proper value: In this 
view, I find that the trial Court is cor- 
rect in holding the document as a pro- 
. perly, stamped promissory note and giving 
. reliefs to the plaintiff. ^ Hence while 
setting aside the finding of the Néw Trial 
Bench of the Court of Small Causes with 
reference to the character of the docu- 
ment 1n question, I confirm the findings 
of fact arrived at both by. the First Court 
as well as the New, Trial. Bench of the 
Court of Small Causes.and I do not find 
any warrant to interfere in revision. 

Hence this revision is dismissed but there 
will be no order as to costs. 


R.S. Petition dismissed. 





1. A.LR. 1968 Raj. 45. 
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IN. THE HIGH COURT. OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T-.. Ramaprasada Rao, CJ. 
and G. Ramanujam, J: 


R. M. Subbiah, Proprietor, R. M. 
S. Pictures. and another 
i Appellants* 


V. 


N. Sankaran Nair and another 
DC Respondents . 


Injunction — Grant of—Plaintiff. claim" 
ing copyright in story. titled "Madanos- 
tayánv"—Seekmg to: restrain defendants 
froin producing or cotinung to produce 
any picture based on the. story under the 
title “Amar Prem"—Grant of injunc- 
tion. alone, if will subserve interests of 
justice—Substituted safeguards, if could 
be thought of in order to preserve the 
rights. 


This is a -case where literary piracy is 
pleaded. Injunction being an equitable 
remedy, which is granted by a Court in 
exercise of its judicial discretion, has to 
be‘ considered from various facets whiclr 
arise ‘from .a particular set of circum- 
stances in each case. There may be 


cases in which the grant of an injunction 


temporary or permanent will only meet 
the ends of justice and an alternative 
safeguard for the preservation of the 
rights of the challenging party cannot at 
all be thought of. There may be also -~ 
cases where the remedy of injunction has 
to be made flexible and adjustable to the 
situation arising in each case. A rigid 
invocation without contemplating elasti- 
city in the application of the rule as to 
the grant of injunction might sometimes. 
result in hardship, which cannot be later 
cured. M [Para. 5.] 
In cases where an uite relief would 
be sufficiently compensated for’ mone- 
tarily, Courts refrain from being wooden 
and granting injunction alone instead of 
contemplating” the nearest approximation: 
which it can make. The mere fact that 


a prima facie case exists for the grant 


. of an injunction or even, the considera- 





* O.S.As. Nos. 75 and 76 of 1978. 
a0 218A July, 1978; 


!n. 


tion, that the party seeking for it would 
suffer irreparable harm or inconvenience 
may: not be sufficient criteria: for. the 
granting -of. an interim injunction. 
Before the Court exercises its discretion, 
in regard to an essentially equitable: relief 
the Court will have to be further satisfied 
that the comparative mischief or. incon- 
venience which is likely to arise from 
withholding an injunction will be greater 
than that which is likely ;to arise from 
grant of it. IP ara. 5.] 


In this case certain iedo were given 
as a just approximation to the, relief 
asked. "A 


Cases referred ios — 


Hubbard. v..Vosper, (1972) .1 AI] E. R. 
1023; Donmar: Productions Lid. 


Bart, (1967) 2 All E.R. 338; Haim 


Pictures v. Osborne, (1967) 2. AN E.R. 
. 324; EKONET V: ru. ( ae 1 AIL E. 
R. 8. RS 


Appeals under clause 15 of the ders 
Patent and. Order 36, rules 1 and 8 of 
O.S. Rules against the order of the 
Nainar Sundaram, J., dated 30th June, 
1978 and made in Application No. 2290 
of 1978 in C.S. No: 214 of 1978. 


N. C. Raghavachari, for T. V. Ramanı- 


jam, for Appellants. 


V..R. Biksheswaran,. for: Respondents 


The Order of the Court was inade by . 


Rowasrasida Rao, CJ.—O.S.A: No. 
75 of 1978 is by the first defendant in 
C.S. No. 214 of 1978 on the file of 


the ‘Original Side of this Court and 
O.S.A. No. 76 of 1978 is by the 
second defendant in the said suit. 


These two appeals are directed against 
the order of Nainar Sundaram, J., in 
Application No. 2290 of 1978. on ‘the 
Original ‘Side. The plaintiffs claiming 
a copyright in the story titled 
'MADANOTSAVAM?' sought for an 
injunction restraining the appellants- 
defendants andlor their authorised repre- 
sentatives from infringing the above 
copyright .of the plaintiffs-respondents 
in any manner. whatsoever and in parti- 
cular, for an injunction restraining the 
ML 1-38 
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defendants from producing or .continu- 


-ing to produce zany picture in Telugu, 
based on the story of MADANOTSA- 


VAM.but'.under ‘the title ‘AMAR 
PREM’. Such a prayer was asked for 
by.the plaintiffs in Application No. 1946 
of 1978. The learned Judge in a well- 
considered order dated 17th May, 1978, 
instead of granting. on injunction as 
prayed for, made certain directions, the 
operative portion of.’ which said order 
reads as follows: os N : 


“I direct the defendants to. furnish a 
guarantee" to the” tune of 
50,000 to the satisfaction of II 
"n Registrar, High Court, Mad- 
ras on or before 23rd May, 1978 fail- 
ing which the interim injunction grant- 
ed by order dated 3rd May, 1978 will 
stand madé absolute. - If however, the 
' bank guarantee as directed abové is 
furnished, the interim injunction grani- 
ed as stated above, will stand dissolv- 
ed to the extent of the exploitation of . 
the story 'Madanotsavam' for pictur- 
ing the Telugu version by the second 
defendant and in other respects, the 
interim injunction granted will con- 
tinue”. - 


An appeal against the aie grant by the 
defendants to the appellate Court, was 
unsuccessful. On the strength of the 


order passed by the learned Judge im 


Application No. 1946 of 1978 the defen- 
dants completed the Telugu version of 
the picture ‘AMAR PREM?’ and distri- 
buted the prints thereof to various dis- 
tributors in the State for the release’ of 
the said picture. ‘In fact, a wide pub- 
licity was made about the said release of 
the picture through defendants-distribu- 
tors under -which the film ‘AMAR 
PREM’ was to be released on 29th June, 
1978, and thereafter coming to know of 
the said. reléase of the picture in the 
manhér stated above, the plaintiffs once 
again ` approached this Court for an 
injunction restraining. the appellants- 
defendants or their-agents from releas- 
ing the picture AMAR PREM as sche- 
duled by them. Nainar Sundaram, J., 

passed orders once again after hearing 
the parties. ' He was of the view that 
the order passed by him in O i 


298 . EE 


:. No. 1946:of 1978 enabled the appellants 
' to picturise the film and did not autho- 
vise them to releáse it. He was emphati- 
cally of' the view that when he used the 
.xxpression exploitation of he story’ of 
MADANOTSAVAM for.. picturing tlie 
Telugu version by the second defendant; 
it was. not possible to give "extended 
. meaning to his opinion. by. stating that 
the word: ‘picturising’ would. also mean. 
releasing `:and exhibiting the film. In 
. So many words, the learned ‘Judge said 
that that was not his intention. . There- 
fore, he granted ‘the’ injunction as prayed 
for in. Application No. 2290" of1978. 

Even at the time of passing of the above 
order Mr..N. C.  Baghavachari, learned 
counsel for thé appellants, who appeared 
before the learned Judge ‘and who is 
before us,’ madeit clear.that the prints 


of the Telügu picture had already been > 
,cases'in' which the grant of an injunc- 


despatched to.thé distributors and that 
the impression. „gained by the' appellants 
. was that by reason of the order in Appli- 
" cation No. 1946 of 1978 they could exhi- 
bit a completed picture and-'as wide 
publicity had been.given about the exhibi- 
tion of the picture, the grant of interim 
injunction as was done by the learried 
Judge by way of clarification of his 


original order would cause considerable . 


prejudice to the parties including. stran- 


gers, and that it'would- not, be in, the. 


public interest to “gr ant. an. absolute 
- injunction but it would be germane if 
alternative directions ,are given, to. suffi- 


ciently safeguard and - - protect the. inte- 


Tests of -the plaintiffs. 


25 Mr.  Biksheáwaran, learned counsel 
for the respondents in this. appeal 
strenuously contends that: such an alleg- 
ed understanding of the order of' the 
learned Judge resulting | in the exhibition 
of the picture without express authority 
amounts to contempt of Court and that 
unless the appellants are purged' of such 
contempt, this, appeal should, not be 
heard. In the alternative however,. he 
would. urge, that the clarification issued 
-by .the learned : judge. in the . circum- 
stances was the.only impression `) ‘which a 
“reasonable. person could gain on a-read- 
. ing of the original order, of^the learned 

Judge and.that therefore, no interference 

is called for. yee 
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. notat all be thought-of. 
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3. Though it was represented that:an 
application for contempt was being filed, 
it.is not before us: At this stage we are 
not inclined to. make any observations on 
this aspect of the matter as it is unneces- X 


c 


mayo de se IN ee e 


H tr 


l i The sabenta PATA argued: be: 


fore us is. whether the grant of injünction 
alone-willl subserve the interests of-justice 
or whether substituted. safeguards could 
be thought of in order to preserve the 
rights, if any, of the respondents. 


57 This is a case where litérary ‘piracy 
is pleaded. - Injunction being an equita- 


.ble remedy, which is granted by a Court 


in exercise of its judicial discretion, has 
to be*considered ` from various x facts 
which arise from a particular“set of cir- 
cumstances-in each'case. ` There may be 


tion temporary or permanent will only 
meet the ends of justice and an alterna- 
tive safeguard for the preservation of 
the rights of the: challenging party can- 
There* may ‘be | - 
also casés where the remedy-of injunc- 
tion has to be made flexible and-adjusta- 
ble to: the situation arising in each’ case. 
A rigid. irivocation without’ contemplat- i 


. ing elasticity -in the: application’ of the 
` rule as to the grant of injunction might 


sometimes result in hardship, which can- 
not.be later'cured. In .the'instant case, 
the learned Judge. has allowed the Telugu 
version of the picture AMAR PREM to 


be taken, the story said to be based on the 
. story of MADANOTSAVAM: in which 


the plaintiffs claim a copy-right. When 
once we reach the stage, which is not in 
dispute, that the picture has been picturis- 
ed: on celluloid, it would not be conducive 


in equity or in, the, name of justice . to 
keep such a “completed 


picture in- the 
shelves of.a laboratory without the same- 
being exploited for the benefit: of, both 


the parties in a litigation im. "which the 


only question is whether there,i is a copy- 
right; vested in:the plaintiff in the.story 
of the picture. .If the picture as picturis- 


ed-and completed, in the Telugu version 


is to be kept without being released; then 
it. would, neither benefit the plaintiffs nor 
the. defendants. The learned Judge 
thought that a . further appreciation of the 


AL] : 


latterly supervening situation was . not 
germane, for according to him -he was 
concerned only with the ‘question as to 
"whether the order already - passed . will 
cover “the situation : or not. "But in our. 
view: certain ñearer approximations in 
order to render: justice have to be thought 
of, instead ‘of creating a. stalemate which 
‘is not beneficial to the parties: - It 'is 


not conducive to keep ‘the status quo- 
The plain-: 


until the disposal of the suit. 
tiff is interested only ,in. establishing. his 
rights and getting sufficient compensation 
in terms of money, if his copyright is 
established in accordance with law. ` In 
the original. order; the learned:]udge 


gave the privilege and the. right to -the . 


appellants to complete: the Telugu version 
of the picture by inctirring heavy: expen- 
diture. This was challenged by both the 
plaintiffs‘and the appellants in the appel- 
late Court; but both were not successful. 
‘The: "position, therefore, -: 
"|elugü version of: the pictüire has ‘been 


completed and the finished product was ` 


ready , for: exhibition . on, the silver 
screen. As already. observed, .by- us, it 
would not be in the interests of any cf 
the parties before us to keep the com- 
pleted celluloid film without the same 
being exploited in a manner known- to 
commercial practice. The learned Judge 
was of course right when he said that he 
was called upon to interpret, his earlier 
order. 
in the peculiar circumstances of the 
“case, found an alternative method of 
approximating the relief and grant the 
substitute keeping ‘in mind the. interests 
of all concerned. In a case like this, 
when it is not disputed that after the 
Telugu version was completed, prints 
were taken and.distributed to the distribu- 
. tors in this State and in other States, it 
would be highly iniquitous to stem the 
progress of such a commercial activity 
unless the Court is satisfied that there is 
no other way of granting justice to the 
parties excepting by a preventive injunc- 


tion. The rights of third parties are 
also involved. The third parties are 
distributors and exhibitors who have 


come into the picture. The Ist plain- 


tiff’s claim is that his literary work has : 


been pirated. This relief could be com- 
pensated for sufficiently in money. -In 
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cases where an equitable relief would be 
sufficiently compensated “for „monetarily, 
then Court refrains from being wooden 
and granting’ injunctions alone, instead 


‘of contemplating the nearest approxima- 
tion which it can make. 
that a prima facie Case exists 
grant of an injunction or even the addi- 
tional intelligence that a party. seeking 
‘for it would suffer irreparable harm or 


"The mere ‘fact 
for the 


inconvenience. by this, may. not be suff- 
cient "criteria for the granting of an 
interim.. injunction. . Before the Court 
exercises ‘its jurisdiction, to grant such 


an interim relief, which is essentially an 


equitable and a discretionary remedy, 
"the Court will have to be further satis- 
fied that the- comparative ‘mischief or 
inconvenience which is likely to ‘arise 
from- withholding an injunction will be 


u 


‘greater than that Teo is likely tó'arise 


onr granting. i. 


6. ` In: Hubbard v. Vome, the Court | 
l ii Appeal i in the United- ‘Kingdom, deal- 


ing with a case in which an injunction 
for infringement of-a copyright -was 


asked for, expressed, themselves as soe l 


lows:— , d. ; : ^ ode dE 


. “Thè uds! fully ped that 
Mr..- Vosper - might well have „good 
. defences; but, nevertheless, he grant- 
. ed an ‘injunction to prevent him pub- 
lishing the book. -The reason,, was 
because of two decisions, by Judges of 
first, , instance. Donmar Productions 
Ltd. v. Bart, decided in 1964, but 
reported in. 1967 and Harman Pic- 
dures N. V. v, Osborne. Those 
cases do seem to suggest that, in an 
action for infringement of a. copyright 
(and also it would appear in any other 
action for the infringement of a right) 
when a plaintiff seeks an interlocutory 
injunction, he has to do two things: 


.. first, he must establish: a strong prima 


: |. facie, case that he owns,the copyright 
. or other right; but. secondly, having 
done that, he need only show an argu- 
able case that the defendant has in- 
fringed: it or: is about to infringe it. 

"in 





1, (1972) :1 AILE.R., 1023. rs 
2, (1967)2 AN E.R. 338. — ' 
3. (1967) 2 AU E.R. 324. 
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In the words of Goff, J... 
case*, the plaintiff — 


“does not have to show: that he is likely 
to, be successful or more likely to be 
sO than thé defendant, ‘but only that 
che’ has a. case reasonably capable of 
: succeeding". 


wt um A 


We are told that practitioners have 


been treating these.cases.as deciding ` 


that, if the plaintiff has-an arguable 
case, an injunction shouldbe granted 
so that the status quo may be.main- 
tained. The: Judge was so told‘in the 
present case, and that is why. he prani 
ed the injunction. 8) edes 


I would like to say at once that. I 
cannot accept the proposition -stated i in 
those two.cases. In considering whe- 
ther to grant am interlocutory - injunc- 
tion, the right course for.a Judge is-to 
look at the whole case. 
regard not only to the strength of the 
claim but also to the strength of -the 


to be done. Sometimés: it is best to 
grant an injunction so'as to maintain 
the status quo until the trial.- ‘At 
other times it is best not to impose a 
restraint on the defendant but leave 
him free to go ahead.: For instance, 
in "Fraser v. Evans?, "although ^ the 
plaintiff owned the copyright we did 
not.grant-an injunction, 
defendant might have a defence of fair 
dealing. The remedy by interlocu- 
tory injunction is so useful that it 
should be kept flexible and  discre- 
tionary. It must not be made the 
subject of strict rules”. 


In our view a just approximation to the 
relief asked can be made by issuing the 
following directions: 


(1) The defendants shall furnish a 
further Bank guarantee to the tune of 
Rs. 50,000 to the satisfaction of the 
II Assistant Registrar, High Court, 
Madras on or before 21st July, 1978 ; 


=(2). The -defendants shall file an ac- 
-count showing all their dealings be- 





1. (1967) 2 AW E.R, 324 at 336. 
2. (1969) 1 All ER. 8 
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in Harmans 


7. In view,of the continuing 


“He must have . 


' posed of on merits. 
defence, and then decide what is best . 


because the ` 


(1978 


-tween themselves ang their’ distribu- 
„tors; E a m 


( 3) “Cause an account to be furnished 


of all thé monies realised by the exhi- 


‘bition of pictures, every . quarter the 
-first of such accounting to be made on 
‘or, before 30th . Septémber,’. 1978; and 
such filing of accounts. should. be done 
every quarter thereafter. 


(4) The accounts have to fe filed i in ih 
"office of thé Original Side of ‘the High 
Court, - Madras, during” ‘the d ra 
of the’ suit. 


E ailing complan E ee one of the 
conditions. as .above. enumerated,. the 


~ 


"plaintiffs are at liberty to apply for fur- 
-ther. directions before the trial Court -: 


injury 
complained of by the plaintiffs, we direct 
that this suit be posted for final disposal 
in the last quarter of this year and ce 


=~ we a 


8. With, these: observations; the above 
appeals are partly allowed and there ‘will 
be no order as to costs in both the 
appeals. 


R.S.. — 





A p FA partly 
allowed. 
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IN THE HIGH COURT OF*JUDI-- 
CATURE- AT’ MADRAS. DE 


PRESENT WV, Balasubrahmanyan, De d 


Chandra Rao Mudaliar. and another : 
4ppellanis* 


L 


1 x r 
9. 2 0 toas so ft E 
. 
Xo Woo UM y 


Harisabam .Theertha Easwarar Tem-. 
ple in Nellukkara Street, .Big. Kan-. 


cheepuram. by its Trustee S. P. 
Duraisamy, Chettiar . 
amended as per order dated, , Ist 
August, .1975 in C.M.P. No.. 903, of 


19) MEE 


Civil E Code (V; of. 1908), $075. 


tion 11—-Res judicata—Tenant. of. temple 
Jand claiming permanent occupancy right 


—Prior: suit by tenant. for declaration and: 
permanent injunction: agaist temple —' 


Declaration denied and only temporary, 
injunction. granted on the ground of the 


lease being monthly lease términable by’: 


temple’. by fifteen days’ notice to.iquit— 


Finding if incidental to the main issue or ` 


one deciding the issue as would operate 
as res judicata ., ? 
In'a' prior suit by the tenants against 
a temple for a declaration that they were 


haying permanent occupancy rights over. 


concerned as lessees of: the 


the Court. 


the site 
temple, 


nent occupancy rights and that the lease 
was a monthly: lease terminable by fif- 
teen days' notice to quit, but all the same 
granted a temporary injunction against 
the temple unti] the lease was properly 
terminated. The temple, after terminat- 
ing the lease, filed a suit for ejectment 
against the tenants who claimed that 
~ they had permanent occupancy right and 
also maintained that the finding in the 
earlier suit could not . operate as res 
judicata in this suit. 


Held: Where a ‘former E had been: 


decreed in favour of a' party,’ but the 
judgment also contained an adverse find- 
ing against him, in a subsequent suit 


*S,A.No. 1263 ‘of 1974. 2nd September, 1974. 


parties. 


(Cause title.. 


recorded a find- . 
ing that the tenants had no pérma-' 


fór canvassing that finding ‘it could “not 
opérate as res'judicata between the same 
. n Para. 7] 


The ri ht approach 1S to examine the 
record. x the "former 'suit. and see if 
what th: Court’ has rendered therein 1S 


a 3g dl determination which decides an isstte be- 


tween the parties and is not a mere 
finding which is only. by the way, in’ the 
sense that it does not affect one way or 
the other the Court's decision on any 
issue’ is the. suit. ' _ [Para 9. | l 


When the Court TE to-the tenants 
the relief by way of declaration which’ 
they had asked for, it was actually! a 
dismissal of the suit to that extent. It - 
would not; therefore, be correct to main- 
tain that the tenants had ‘wholly succeed- 
ed in-their former suit and that such 
findings as were “rendered by the Court 
against them ‘in that ‘suit were passing 
observations and'incidental finding which 
they were not disentitled from agitat- 
ing in the sübsequent suit. : p en 10. 2l 


Cases referred i: — 


Thakur M agundeo ` v. Thakur Mahan- 
deo Singh, (1891) I.L.R. 18 Cal. .647; 
Abhey Ram'v. Jhanda, A.I.R. 1929 
All. 910; Muthammal v. The Secretary 
of State ‘for Indi, (1916) I.L.R. 39 
rad 1202: 27 M. L. J. .529: 26 I.C. 
81 


Appeal. MUT the dee: of the Court 
of the. Subordinate Judge, Kanchee- 
puram in Appeal Suit No. 200 of 1971 
preferred against the decree of the 
Court of the District Munsif, Kanchee- 
puram in Original Suit No. 160 of 1969. 


R. Sundaravaradhan, for Appellants. 
T. V. Balakrishnan, for Respondent. 
The Coürt delivered the following 


JUDGMENT. +The principal question 
argued in this second near is res judi- 
cata. 


The point arose in o. S. No. 160 of 


1969; the former suit in regard to 


which the question ` was debated ` was 


O.S. No. 537 of 1967. Both the suits 
were in the District’ Munsif's Court, 


^5. 
: 
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Kancheepuram.. 


the: plaintiffs in the one suit were 
defendants in the other and vice versa. 


2: The dispute "between the parties con- 
cerned a bit of land, twelve feet by ninety, 


belonging to a temple in Big Kanchec- | 
"Theertha. . 
The suit land was- : 


puram  called.; Har isabam ` 
Easwarar Temple. ' 
. under the charge of two brothers. who 


were using if as a ‘passage. "In that 


suit, they asked for a declaration against" 


the temple that they were having perma- 
nent occupancy rights.over the site as 
lessees under the temple. They also 


asked. for other reliefs against the temple. 
- by -way, -of injunction, both, prohibitory ` 


and mandatory. The temple resisted the 
suit claim, saying that the plaintiffs were 
only 
passage across the suit, site. “At. the 
trial -of this suit, the parties joined issue 
on the precise character of the plaintiffs 
use and . occupation of the,suit land. 

_The Court also went into the temple's 
alleged -acts of interference, actual or 
apprehended, in the suit land. On the 
"first issue the learned’ District Munsif 
refused to .grant to the, plaintiffs the 
declaration they asked for. He record- 
ed a finding that the plaintiffs had no 
rights of permanent occupancy. All the 
same, he granted a decree for 

tion against the temple on the 


the suit land as the temples tenants 
under a monthly lease, terminable by the 
temple by fifteen days' notice to quit. 


3. It may be observed that while grant- 
ing relief to the plaintiffs, the Court did 
not grant any permanent -injunction 
against the temple. On the. contrary, 
the decree for injunction was only to be 
in force "until the lease was properly 
terminated". This limitation was obvi- 


ously conditioned by the Court's finding ' 


on the .other issue in the- suit to the 
effect that the plaintiff's leasehold in the 
suit land was terminable by the temple 
by fifteen’ days’ notice. 


4. The decree? on the terms aforesaid, 
was passed’ on llth February, 1969. 


The temple- did not appeal against the ` 


.deċree. It‘took the hint, as it were, from 
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The patties w were ian 
cal in the two suits, with one. difference: ] 


` Sotice to. quit. 


licensees with a -bare -right of.. 


injunc- ' 

basis - 
that the plaintiffs were in occupation of” 
_ the 


20. 468 
the terms of the decree: and: terminated . 
the plaintiffs" tenancy. by, issuing a law-. 
yer notice in appropriate terms: The © 
tenants, However, paid no need to 1he: 

The temple _ thereupon. 
filed -the later suit in ejectment, ‘barely “ 
a month after the decree in the earlier 
suit. -The -tenants entered ` appearance: 
and resisted the suit for ejectment. say- 

ing. that they were entitled to remain im - 


- permanent: occupation of the suit pro-í 


perty. As-to this defence put forward: 
by the tenants, it was ‘contended on be- -. 
half ofthe temple: that. thé tenants were 
barred under section 11 of the Code. of 


-Civil Procedure from taking up the issue 


of permanent occupancy ‘rights, consi- 

dering that the issue had been concluded . 
against them -in the.earlier -suit. ^ This 

is how the.question of res judicata arose 
for consideration before the learned 

District Munsif ‘atthe trial of: the’ Hd 

quent suit, O.S; No. 160 of 1969. 


.5. The ‘learned District Munsif upheld 
, the temple' s. contention. 


He. expressed 
the view that the tenants. wére barred: 
from raising the issue as to the nature of 
their tenancy, in the face of-the decision, 
against them in the earlier suit. On 
appeal, the learned Subordinate Judge 
took the: -same view. 


6. The tenants have now brought: this. 
second appeal before this Court question- 
ing the correctness m .the decision - of; 
Courts below. -- Mr.. Sundara-. 
varadan; . for the tenants, argued that 
there was no question of his clients being. 
barred under any principle of res- juk- 
cata from putting forward their defence 
in the subsequent suit in ejectment. . He 
reminded me that the former suit. nad 
actually been decreed in favour of. his 
clients, and, although their right. of 
permanent occupancy was not accepted 
by the Court in that suit, it -was no more 
than a mere finding. The tenants, 
according to learned counsel, let go this 
finding, and, in his opinion, rightly: so, 
for, as he put it, no one with a decree 
in his favour would’ think .of. an appeal 
merely for the' sake of getting rid of an 
incidental adverse finding in the judg- 
ment. Learned counsel quoted high 
authority for ‘the position that our esta- - 


r 
4 


r 
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blished Civil Poal Code only pro- . 
‘vides for an, appeal: against a, decree: and, 


does not provide: an appeal as against a. 


' mere finding. ur ud 


oon 


va The ‘last -proposition put ‘forward by 
learned counsel that there is no appeal 


against a finding: may be accepted with“ 


out question.’ It may also be conced- 
ed, somewhat: broadly, that "where a for- 
mer suit had been: decreed i in favour of a 
party, but the judgment also contains an 
adverse finding against'hith, in a subse- 


quent sut for canvassing that finding. 


it cannot operate as ‘res judicata —be-. 
tween the same parties. This position 
has been’. accepted in some of the 
reported : cases to the principle . that 
no appeal. lies against a mere finding 
when the decree itself is not appealable 
being.in the appellants’ favour. In 
Thakur Magundeo v. Thakur Mohan- 
deo Singh*, for instance, this was how 
the matter was ‘considered : 


pisc It appears . to us that the last 
element is wanting, namely, “finally 
decided" We think that the finding 
of the Court in the previous suit was 
not final, inasmuch as the decree was 
not based upon it and-there could be no 
appeal against it, because the decree 
was in favour of the party against 
whom the finding was eer 


8. In Abhey Ram v. Thanda, EN same 


idea was put in a somewhat different 
fashion, thus: 
“A finding cannot. be conclusive 


against a party if the decree 1s; not 
based upon it, but is made in.spite of 
it. Such a finding against the plain- 
tiff cannot found a plea of res judi- 


9. .Mr. Snare during : his 
argument, came close to adopting the 
language employed by the ‘Allahabad 
High Court in the above passage. He 
said that the decree in O. S. No. 537 of 
1967 is based not on the finding, 
despite the finding, that his clients had 
no permanent Occupancy rights. This, 





^1. (1881) LER, 18 Cal. 647. 
2. ALR. 1929 All. 910. 


but: 


I grant, may ie one Way. -of describing 
what the Court did in that suit; but, in 


-my view,. the discussion.-does not stop - 
.. there. - 


"The issue of res judicata, as I 

conceive’ it, -is: not properly considered: 
by instituting a .broad distinction be- 
tween a decree and a mere finding in 
the, former.suit. , The right. approach, 

as I understand section 11-of the Code 

and the cases -bearing on the subject, is 
to examine the record of the former suit 
and see if what the Court has rendered} 
therein is a determination which decides. 
an issue between.the parties and is nota} 
mere:finding.which is only by the way, 
in the sense that it does not affect one[ 
way or the other the Court's decision. 
on any issue in the suit. This distinc-} 
tion, in my judgment, has to- be made, 

and can be made, only by addressing one 
self to the. nature of the former suit and 

Its cause of action, the defences raised 
by parties opposing the grant of relicf, 


` the precise issues which the’ pleadings 


raise and the’ nature and thrust of the 
Court's determination. on the issues im 
the former: suit. The: broad  verbat 
dichotomy, text-book fashion, between a 
decision and a finding cannot hélp to solve 


questions arising in individual cases 
under section 11 of the Code. 
10. In this case, learned counsel: was 


hard put to it to maintain that the 
Court's decision on the question of 
permanent occupancy rights was only. a 
passing finding and did not bear on 
matters on which the parties had not 
joined issue in the former.suit. . For 
that suit was really a two-in-one, suit: 
one. for a'declaration and the other for 
an injunction. So  when.the Court 
denied to the tenants the relief by way! 
of declaration which they had asked for,T 
it was actually a dismissal of the suit 
to that extent. It.was by no means a 
passing observation. Even as respects| 
the other relief by way of injunction, the 
Court did not grant the tenants a perma- 
nent injunction, which is what they had 
asked for. Under the decree; the in- 
junction granted to them was to last only 
till so long as the temple chose to regard | 
it that way. For the temple had it in 
its power to overreach the , .injunction- 
by the simple expedient of terminating. 


the tenancy which 1$ what -hey actually 

did in this case. It woulc not, there- 

fore, 
tenant had wholly: ‘succéeded in their 

former stt and that such findings as 

were renderéd by the-Court against them 

in that süit were passing observations and 

incidental findings which ‘trey were not’ 

|disentitled from agitating m the’ subse- 
quent suit. What miglit have been the 

case ‘had these people. me-ely sued the 

temple for “injunction, without more, in 

the earliér suit can only'be speculation. 

But it seertis ‘to: me that even ‘with’ that 

kind óf a bare suit ‘for injunction the 
‘question ‘of ‘ves judicdta might ‘yet 
involve careful examinatior with refer- 
rence to- the findings and cther aspects; 
I have earlier referred to’es relevant in 

:án enquiry under section 11, 'of' the 

pies - aie vie, 


*Code.: 


r " LJ 
^ i !or 


11. Mr. T.: V: ‘Balakrishnan, -appear- 
‘ing for, the temple .citec. before . me, 
Muthammal v. The. S eçre ary 4of ‘State; 
for India. 
‘the position that: not onl- the actual 
«decision but also the grouads for deci- 
sion in the’ earlier suit, would be. res 
judicata, in a subsequent suit „between 
the same parties. The decision, how- 
‘ever, is- not "helpful to resolve the pre- 
‘cise question now before me. On that 
question, ‘as I have obserred, it would 
be a truncated view of the decree in the 
earlier suit .to regard the Court's deter- 
-mination of the issue as to permanent 
tenancy ` as a mere incidental finding 
against , the tenants. ` 
12. One. other question hzd been raised 
‘by the tenants. by way of aefence to the 
subsequent suit. It wes contended 
that the temple could not maintain the 
suit in ejectment without first obeying 
‘the mandatory injuncion. ssued by the 
‘Court in the former suit. The manda- 
tory injunction was to pull down a struc- 
ture raised by: the. temple in the suit 
site.. But the temple had filed the pre- 
-sent suit in ejectment, wrhout actually 
-pulling : down the said stracture. 

L. 916) TLR. 39 Mad. 1222: 27 M.LJ. 
529 : 26 I.C. 817, 
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be correct to mainzain that the’ 


That case is authority for. 


s: 978 — 


13. Both thé Courts below had reject- : 
ed this defence. They held that the 

“non-compliance with the injunction “did 
not non-suit the temple. JI agree with ' 
that view, in- so. farsas the maintainability 
of the present suit is concerned, : what- 
ever other.. consequences the temple 
authorities might have subjected them- 
selves.to by their failure or omission to 
comply with the terms of the. manda-. 
tory injunction. As to what, if any, 

those other consequences. might be, the 
occasion had not arisen for this Court 
to express any opinion in these proceed-. 
ings. "d à: TOM EM pr 


14. In the result, the appeal «fails and 
is. dismissed ; 'but* in ihe circumstances, 
without costs. |— ^ ': x 


S. Js oe - Appeal dismissed. 
IN THE HIGH t COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramafrasada 
S. Ratnavel Pandan, IF. 


V. A. T. S. Ganesan Chettiar and 





Rao and 


others A $ one 
v. 

V. A. T. N: Gahesan Chettiar and 
another Respondents. 


(A) Suit for- accounts. — Accountable 
person deed—Decree against legal repre- 
sentatives — Principlas to be followed— 
Final’ decree only a continuation i the 
preliminary decree. i 


(B) Interest—Claim at 12 per cent not 
allowed. 


In a suit for accounting, the two facts 
which ordinarily come up for considera- 
tion either at the trial stage or there- 
after is (a) who are the accounting per- 
sons; and (b) what is the quantum of 
liability or the content of accountabilitv. 
There may be cases where the Court 
may find certain parties to- be account- 
able persons, but the Court may not be 
in a position to make them accountable 
to a particular figure for the reason 
that clear proof of.transmission of funds 


"* Appeal No. 100 of" 1970 and the memoran- 


dum of cross objections, 
22nd D cember, 1976. 
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which have to be accounted for to the 
hands of the accountable persons was not 
forthcoming. Accountability is one 
thing and quantum of accountability is a 
totally different thing. The content of 
accountability depends upon a strict roof 
of the handling of amounts or proper- 
ties by the accountable persons to the 
prejudice of the opposite, party who has 
come to Court seeking for such account 
and accountability. A fortiori in a case 
where the accounts suit is filed against 
the heirs of a deceased person who in 
legal terminology can be characterised 
as the primary accounting person, then 
the standard of proof required by the 
plaintiff in such accounts suit so as to 
fix up the quantum of accountability on 
the heirs of the deceased primary 
accounting person is more stringent and 
should be more clear and clinching. 


[Para. 4.] 


A final decree is a continuation of the 
preliminary decree and in the final decree 
certain situations which have become 
final earlier in the eye of law and which 
cannot be revoked or reviewed cannot be 
the subject-matter of fresh adjudication 
. at that stage. Accountability can flow 
only after it is found with reasonable 
certainty that the accountable person has 
in his hands or has been proved to be 
in possession of accountable funds. 
Unless there is nexus between the fund 
of which an accountability is asked and 
the person against whom it is asked and 
unless there is proof that such fund has 
come into the hands of the accountable 
person, the question of accountability is 
alien in such circumstances. 


[Paras. 7, 8 and 10.] 


As a matter of fact, only 696 interest has 
been paid for the borrowing and there- 
fore, the claim at the rate of 12% 
interest in the account books would lead 
to unjust enrichment and one cannot be 
made richer than the other though it 
may be as between brothers. 


[Para. 14.] 
Cases referred to:— 


P. Murugayya v. S. Somasundaram, 
A.I.R. 1957 Mad. 100; Kasi v. Rama- 
nathan Chettiar, (1949) 1 M.L.J. 298: 


uL J—39 - 


62 L.W. 173: I.L.R. (1949) Mad. 
877: A.I.R. 1949 Mad. 693. 


Appeal and the Memorandum of Cross 
Objections against the decree of the 
Court of the Subordinate Judge, Deva- 
kottai, dated 29th August, 1969 and 
passed. in Original Suit No. 2 of 1959. 


K. N. Balasubramaniam, V. S. Syama- 
lam and G. Krishnan, for Appellants. 


T. R. Mani and S. Natarajan, for 
Respondents. 


The Judgment of the Court was deli- 
vered by 


Ramaprasada Rao, J.—The curtain is. 
about to be drawn on a_ considerably 
fought—out battle which is merely a 
squabble on accounts which was going on 
from 1959, One Chidambaram Chettiar: 
had three sons Natesan Chettiar, Thiru- 
navukkarasu Chiettiar and Sabapathy 
Chettiar. Admittedly, there seems to have: 
been a partition in the family in 1925. 
It is claimed However that Chidambaram. 
did not take any ` conceivable share in. 
the family properües but reserved for 
himself certain solid cash which accord- 
ing to the defendants were set apart for 
charitable purposes and hence retained 
by him. The plaintiffs’ case however is- 
that such retention was not for any 
known charitable purposes though a 
feeble attempt was made by Chidam- 
baram to create a trust in respect of the 
fund retained by him and that in the 
light of the events that happened the 
said amount should be deemed to be 
amount kept in common for the benefit 
of the coparceners and that amount hav- 
ing passed hands from Chidambaram to 
Natesan and thereafter to Sabapathi 
and Sabapathi's heirs who are the defen- 
dants in this action not having properly 
accounted for the available funds which 
were transmitted to them as heirs from 
Sabapathi Chettiar, the plaintiffs who 
are the sons of Natesan have filed this 
action for accounts and for a partition 
and separate delivery of their one-third 
share in such amounts left by their father 
and which ultimately traced itself in the 
family of Sabapathi Chettiar and if they 
are not properly accounted for to direct 
the defendants 1 to 3 to account for the 


306 


same and to pay their legitimate share in 
such unaccounted money. The defence 
was that during the lifetime of Chidam- 
baram he created endowments: in the 
names of Sivasthala Thiruppani, Maya- 
varam Nandavanam, and Chidambaram 
Thannirpandal and that at all material 
times Chidambaram and his heirs accept- 
ed such endowments and acted upon them 
and that therefore they. are not funds 
which the defendants 1 to 3 have to ac- 
count for to the ‘plaintiffs as common 
joint family funds in their ‘hands after 
the death of their father Sabapathi Chet- 
tiar. The fourth defendant remained 
neutral and would not take active inte- 
rest in this litigation. A preliminary 
decree was passed in which the Court 
held that there was no complete dedi- 
cation of the common funds of the family 
retained by the ancestor-father which 
would prompt a Court to accept the 
charities as named by the defendants and 
for it to hold that there were no such 
funds in the hands of Chidambaram or 
his heirs such as Natesan or Sabapathi 
for defendants 1 to 3 to account for. In 
the result, the trial Court while passing 
the usual preliminary decree for accounts 
held that there was no dedication of the 
family funds and that therefore it passed 
-on from heir to heir ‘and that in the 
. absence of complete and’ clear account- 
ability of such funds which passed from 
Chidambaram to Natesan and Natesan to 
Sabapathi, the defendants 1 to 3 are to 
account for such of those items enume- 
rated in paragraph 7 of the plaint which 
according to the plaintiffs is the sheet- 
anchor or the basis of account. The 
defendants 1 to 3 abortively filed an ap- 


peal against the preliminary decree in. 


the sense that they presented an’ appeal 
beyond time and it was dismissed. The 
result is that the finding of the trial 
Court at the time of passing the preli- 
minary decree has become final. The 
consequential observation which is neces- 
sary for us to make at this stage is that 
the defendants 1 to 3 have been charac- 
terised as partiés who should render an 
account of such of those funds enume- 
rated by the plaintiffs in paragraph / of 
the plaint and which have not been speci- 
fically accounted for.by their father Saba- 
pathi Chettiar or by their uncle Natesa 
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Chettiar. The parties sought for the 
passing of the final decree on the basis 


of such a preliminary decree and after 


a Commissioner was duly appointed to go 
into these accounts ranging from the year 
1930 onwards the Court below gave a 
decree charging the defendants 1 to 3 as 
the. accountable persons and-quantifying 
their liability regarding such accounts. 


. It is as against this, the defendants l to 


3.have filed the present appeal and the 
plaintiffs.in turn have filed their memo- 
randum óf cross-objections. 


2. A few material facts which are rele- 
vant for our consideration may be touched 
upon. After the admitted partition in 
the family in 1925 and after Chidamba- 
ram retained with himself a sizable sum, 
of money for purposes of propagating 
religious charities, Chidambaram is. said 
to have executed a power of attorney 
Exhibit A-7 in favour of his eldest son 
Natesan who is the father of the plain- 
tiffs herein. Soon thereafter Chidam- 
baram realised that Natesan was not pro- 
perly managing or did not specifically 
account for the amounts entrusted to him 
for purposes of carrying out the wishes 
of the ancestors. Naturally, therefore 
Chidambaram finding that Natesan was 
not a fit and proper person to be placed 
at the helm of affairs for the conduct of 
the named charities which he himself in- 
vented caused the cancellation of.the 
power-of-attorney given to his. son un- 
der Exhibit A-7 to bé made and in turn 
sought it that Sabapathi his third son 
who is the father of the 1st and 2nd 
defendants and husband of the 3rd de- 
fendant to be the agent for the proper 
and due conduct of the charities above 
enumerated. Exhibit B-95 is the 
power-of-attorney given by Natesan 
Chettiar in favour Sabapathi Chettiar. 
Whilst this was the position Chidamba- 
ram in order to make good the ‘funds 
which have considerably depleted during 
the time of Natesan obtained from his 
own son as seen from Exhibit B-6 a 
hundi bv which Natesan acknowledged 
his liability to pay back a sum of Rs. 
13,119-15-3 and also Exhibit B-7 which 
was an additional security which the 
father took in connection with the lia- 
bility so undertaken by  natesan. We 
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are referring to this at this stage only to 
remind ourselves that relationship apart 


the family was customarily commercial- | 
minded and the father would not grudge . 


to take a hundi from the son and con- 
temporaneously take a security from him 
for the repayment of the debts due by 
the son to the father. Almost contem- 
poraneously with such events, we find, 
that Chidambaram in order to make his 
intentions clear executed a deed of trust 
Exhibit B-1, dated 25th March, 1935 for 
the benefit of Sivasthala Thiruppani, but 
curiously enough did not include therein 
the other charities which he was perform- 
ing according to the parties before us. 
The controversy now is as to whether 
the defendants 1 to 3 are accountable at 
all and if so to what extent. 


3. We have already touched upon the 
fact that the sheet-anchor of the plain- 
tiffs’ claim in this case whereunder they 
charge the defendants 1 to 3 as thé 
accounting parties is contained in para- 


l. Mtt. K.M.M.SM.A.K. as for 12-2-1931 


2. S.S.SV. as for 12-2-1931: 

3. S.N.SP. as for 12-2-1931 

4. A.P.RM.VM. as for 24-83-1941 
5. V. A. V. as for 13-4-1929 

6. PL.V.S.L. as for 14-3-1931 


7. P.R.Y.PL. as for 29-1-1931 


8. Sholavandan A.M.R. AR. as for 12-2-1930 |^ — Rs. 


9. A.KN.as for 31-12-1930 
10. A.KN. as for 14-3-1930 


1l. AM.R. as for 31-12-1930 


12. Under the caption of Sundalkadalai as for 12-2-1931 Rs. 


graph 7 of the plaint. Paragraph 7 of 
the plaint can be reproduced for better 
appreciation of the plaintiffs’ intention. 


“The plaintiffs learn that during the ` 
time of their father and before he 
began to flounder and get ruined as 
stated above there were considerable 
amounts of common monies kept in- 
tact as above-said invested with others 
either through him or to.his order or 
to that of the grandfather and he 
(grandfather) having some general 
controlling relationship with the same, 
the right to operate therein having been 
given to him by power-of-attorney 
given by late Chidambaram Chettiar in 
that behalf but subject to the overall 
control of said Chidambaram Chettiar 
who acted with mental reservations. 
Some of them appear to be as the 
plaintiffs are now able to gather to have 
been invested with the persons denoted 
‘by the vilasams hereunder set out:— 


. 2,754-4-9 
. 5,806-10-3 
. 2,500-0-0 
. 5,887-0-0 
Rs. 5,075-0-0 
Rs. 5,354-15-9 
Rs. 4,450-14-6 
6,460-4-9 
Rs. 8,747-12-0 
Rs. 15,000-0-0- 
Rs. 4,000-0-0 


2,355-1-6 - 


4. It is clear that the plaintiffs desired 
that the defendants 1 to 3 should account 
for the various items numbering 12 
mentioned by them in paragraph 7 and 
: it is- on this basis the parties went to 
trial. In a suit for accounting the two 
facts which ordinarily come up for con- 
sideration either at the trial stage or 
thereafter is (@) who are the account- 
ing persons and (b) what is the quantum 
of liability’ or the content of accounta- 
bility. There may be cases where the 
Court may find certain parties to he 
accountable persons, but the Court may 
not be in a position to make them ac- 
countable to a particular figure for the 
reason that clear proof of transmission, 
` lof funds which have to be accounted for 
to the hands of the accountable persons 
.|was not forthcoming. Accountability is 
one thing and quantum of accountability 
is totally a different thing. The content 
of accountability depends upon a strict 
proof of the handling of amounts or pro- 
perties by the accountable persons to the 
prejudice of the opposite party who has 
come to Court seeking for such account 
and accuntability. -<Æ fortiori n a 
case where the accounts suit is' filed 
against the heirs of a deceased person 
who in legal terminology can be charac- 
terised as the primary accounting person, 
then the standard of proof required by 
the plaintiff in such accounts suit so 
as to fix up the quantum of accountability 
on the heirs of the deceased primary 
accounting person is more stringent and 
should be more clear and clinching. A 
Division Bench of our Court in P. Muru- 
gayya v. S. Somasundaram* observed 
thus: l 








i 


*Where a person liable to account is 
not alive at the time the account has 
io be taken and his legal representa- 
tive, in view of the inheritance of his 
property: has to render accounts, there 
is an initial burden on the plaintiff 
. who asks for accounts to show that the 
individual liable to account has not dis- 
charged his burden in regard to sums 


1. A.LR. 1957 Mad, 100. 
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' Of money that ‘have come into his 
hands". 


.5. This proposition is very well known 


as is seen from an earlier decision of 
our Court in Kasi v. Ramanathan Chet- 
tiar*, Viswanatha Sastri, J., delivering 
the judgment of the Bench said that the 
legal representatives of an agent or a 
partner are not directly liable to render 
accounts or vouch them and the onus is 
on the plaintiffs to allege and prove their 
right to any specific sums that might be 
claimed by them, and the orly difference 
in substance between the position of an 
agent and that of the legal representative 
in the matter of accountability is that 
the initial burden of proof in the latter 
case rests on the party claiming an. 
account. 


6. With the above background, we have 
to see whether the plaintiffs have dis- 
charged their initial burden in this case 
and whether their claim ‘for total 
accountability as projected by them in 
paragraph 7 of the plaint is well founded. 


7. In so far as items 1, 2,3, 5 and 12 
mentioned in paragraph 7 of the plaint 
are concerned, the judgment at the pre- 
liminary decree stage makes it very clear 
that there was no evidence at all in 
respect of such items. This means that 
the plaintiffs have not discharged their 
initial burden in establish the existence 
of such items or the transmission of 
such items by inheritance to the heirs of 
Sabapathi. The learned Judge went 
wrong in assuming an automatic trans- 
mission of stich funds in the hands of 
the legal representatives of Sabapathi. 
placed the onus of proof ` on 
wrong shoulders and assumed that the 
defendants 1 to 3-'as heirs of Sabapathi 
should be deemed to have secured such 
funds on the death of Sabapathi and in 
consequence accountable therefor. This 
is a wrong approach both in law and in 
In law, because the burden of 
proof has been wrongly laid on a 
Shoulder other than the one who is 
obliged initially to discharge that burden 





1. (1949) 1 M.L.J. 298 :62 L.W. 173 :LLR. 


(1949) Mad. 877 : A.I .R. 1949 Mad. 693. 
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and in fact because there was no evidence 
of either the existence of such amounts 


or the flow of such alleged amounts from 


the hands of Sabapathi to the hands of 
his heirs. Mr. T. R. Mani refers to 
the decree and says that as there is a 
recital in the decree compelling the appel- 
lants to account for the said dmounts 
that would be sufficient. This is again 
yan argument which we are unable to 
|countenance. A final’ decree is a con- 
‘tinuation of the preliminary decree and 
in the final decree certain situations 
lwhich have become final earlier in the 
eye of law and which cannot be 
revoked or reviewed cannot be the 
subject-matter of a ‘fresh adjudica- 
iion at that stage. This was 
exactly the thing that was undertaken 
by the Court below when, while passing 
the final decree but without adverting to 
the finding which is clinching and clear 
in the preliminary decree, the lower 
Court went - further and upheld the 
plaintiffs claim to obtain an account in 
relation to items which have not been 
anyway proved by the plaintiffs as exist- 
ing or as having come into the hands of 
the appellants as heirs of  Sabapathi. 
Mr. Mani would also refer us to the 
written statement in answer to the plaint 
allegations in paragraph 7. The answer 
in the written statement is contained in 
paragraph 9 thereof which is Sp reoucen 
here: 







“The allegations contained in para- 
graph 7 of the plaint are untrue. 
This defendant denies that the invest- 
ments referred to in the said paragraph 
were common monies divisible among 
the brothers. They were monies set 
apart and invested by Chidambaram 
Chettiar for Mayavaram Nandavanam, 
Chidambaram - Thannirpandal, Siva- 
sthala Thiruppani and Sundal Kadalai 
‘Charity. Neither the plaintiffs’ 
father, plaintiffs, this defendant’s 
father nor defendants have any right 
. thereto”. 


8. This is in answer to paragraph 7 of 
the plaint. There is the usual denial by 
"the defendants that all the allegations 
contained in paragraph 7 are untrue. 
"They of course used the plural ‘they? and 
would add that this defendant's father 


nor these defendants have had anything 
to do with the moriies set apart and 
invested by their grandfather for the 
charities referred to by them. An 
accent is made on the plural used in the 
written statement. Obviously this was 
a general pleading. At that time it is 
not reasonable to expect that the person 
who 1s called upon to account would have 
had the occasion of going through the 
accounts in full and satisfy himself about 
his responsibility or otherwise and 
thereafter plead in the written statement. 
They have said that the allegations in 
paragraph 7 are untrue. But they would 
justify in their written statement that 
their grandfather at all material times 
intended that the amounts retained by 
him should be utilised and invested for 
purposes of Mayavaram  Nandavanam, 
Chidambaram Thannirapandal, Sivasthala 
Thiruppani and Sundal Kadalai Charity. 
We may also point out that the defen- 
dants did not stop with filing a written 
statement, but would file what is known - 
as a rejoinder to the reply statement filed 
by the plaintiffs. There they would say 
that the allegations contained in  para- 
graph 7 of the plaintiffs! reply statement 
are false and misleading and that the 
plaintiffs are bound to make out and 
establish that the funds referred to in 
paragraph 7 of the plaint and in para- 


graph 6 of this defendant's written state- 


ment were kept  undivided for being 
divided among the members of the fami- 
ly in future. In any event, as accounta- 
bility can flow only after it is found 
with reasonable certainty that the accoun- 
table person has in his hands or has 
been proved to be in possession of 
accountable funds and as that has 
not been done in the instant case, we 
are unable to agree with the matter of 
fact finding of the Court below that the 
appellants are to account for items 1, 2 
3, 5 and 12 in paragraph 7 of the plaint. 


9. The next point of Mr. Balasubra- 
manian is that the lower Court went 
wrong in directing an account of the. 
sums of money said to have been collect- 
ed from one firm known as V. KR. 
ST. Exhibit B-2 is the day-book kept 
in the regular course by Natesan. There 
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is no doubt an entry in this account book 
to the effect that. a sum of about 
Rs. 10,000 was invested with a firm 
called V. KR. ST. Exhibit B-2 is the 
account for the period commencing from 
1925 to 1930. Exhibit B-8 is an 
account which is an almost continuous one 
from Exhibit B-2 with this difference 
that there was a time-lag of over one 
year between these two ledgers.  Exhi- 
bit B-3 is an account for the period from 
1935 to 1939. It is common ground 
that Natesan died on 30th January, 1937, 
Chidambaram died on 29th September, 
1948 and Sabapathi died on 5th Febru- 
ary, 1956. It is no doubt true that 
Sabapathi was asked to manage even dur- 
ing the lifetime of his father under the 
power-of-attorney Exhibit B-95 of the 
year 1934. Mr. Mani’s contention is 
that there has been a Suppressio veri in 
this case in that the account books for 
.the period 14th March, 1930 to 16th 
October, 1931 is not forthcoming. 
Obviously, this is for the period of the 
financial year 1930-31. | One would 
expect that in Exhibit B-8 which is 
obviously a continuation of the. previous 
financial year’s account, the entry relat- 
ing to this V. KR. ST. firm, should 
have been carried forward if that 
account was still alive and still enforce- 
able. It is common ground that even in 
Exhibit B-8 there is no such entry. It 
should be remembered that at the time 
when Exhibit B-8 commenced Sabapathi 
had nothing to do with it, it was still 
with Natesan. At one time and parti- 
cularly during the preliminary decree 
stage an objection was taken that Exhi- 


bit B-8 is not admissible in evidence, , 


since it has not been proved or identified 
by a person who had something to do 
with it. One Mr. Renga Raghava 
Iyengar was admittedly the person who 
was with Natesan and who wrote Exhi- 
bit B-8. He was not examined during 
the preliminary decree stage. But the 
appellants .in order to make the records 
complete took the risk of calling Mr. 
Iyengar on their side, mostly for the 
purpose of proving Exhibit B-8. -Their 
apprehensions were not unfounded. 
D.W. 7 though examined in chief on 
behalf of the appellants during the 
cross-examination was trying to be more 
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loyal than to the king and would give a 
certificate to Natesan that he never took: 
any money from the charity fumds. We 
have already referred to the fact that. 
Natesan himself acknowledged such user 
of public funds under Exhibits B-6 and 
B-7. But Mr. Iyengar wuold say to- 
the contrary. In this perspective the- 
appellants wanted to declare Mr. Iyengar 
as a hostile witness. But the Court 
below would not do so. The point 
however is that the halo of doubt which 
was concerning Exhibit B-8 at the time: 
of the preliminary decree was removed by 
the examination of D.W. 7 during the 
final decree proceedings. We take- 
therefore Exhibit B-8 as a! document 
which could ‘be looked into by a Court 
of law. The objection of the learned 
counsel for the respondent however is- 
that Exhibit B-8 is only a copy and. 
according to D.W. 7 he copied it meti- 
culously at the dictation of Sabapathi and 
with the use of some notes given. by 
him. Obviously, D.W. 7 is uttering: 
a lie. A casual look at Exhibit B-8- 
shows that it is an account book which 
was copied from a regularly-kept account 
book even if it should be a copy. Pages 
are left blank, totals have been made up: 
and even a casual look at Exhibit B-8 
gives the impression that even though 
it has been copied from another book: 
it is one kept in the regular course of 
business. If therefore this is the: 
badge of acceptance which should  be- 
given to Exhibit. B-8 which as already 
stated by us, has been proved in a 
mahner known to law, then we find no 
acceptable reason at all as to why there: 
is no entry about this V. KR. ST. 
firm in Exhibit B-8. If therefore there 
was no such entry in Exhibit B-8 one- 
cannot expect such an entry in Exhi-- 
bit B-3 which is again a continuation 
of that account for the years 1935-1939. 
It was only during 1934-35 that Saba- 
pathi took over the estate from his: 
brother Natesan. Their father did not: 
like him to continue as manager of the- 
so-called trust. We are therefore not. 
satisfied with the observation of the 
Court below that the defendants are- 


liable to account for this sum of 
Rs. 10,000 as tf Sabapathi had anv 
occasion at all to collect it from: 
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V. KR. ST. firm and as if he transmitted 
‘such collected funds to his heirs for 
chem to account for it to the plaintiffs 
in this action. 


10. The next point urged by Mr. 
Balasubramanian is dealt with under the 
.head of Point No. 4 in the judgment 
.appealed against. The learned Judge 
in-paragraph 19 of his judgment refers 
-to these items. He would find that 
Exhibits B-32 and B-47 cannot be dis- 
credited and that Exhibit B-48 mentions 
-4 inams from which obviously are culled 
‘out items 6, 9 and 11 of paragraph 7 of 
the plaint, and also one item relating to 
one Muthu, KR. We are not how- 
«ever concerned with that item relating to 
Muthu KR. The learned Judge rightly 
held that Exhibit B-47 cannot be viewed 
zas a concocted document. Even so he 
could not for the reasons stated by him 
:and hereinafter to be stated by us reject 
Exhibit B-48 either. But after dealing 
"with the three items referred to above 
and after having observed that Natesan 
"was responsible to account for the sum 
‘of Rs. 12,108-14-9 suddenly came to 
the conclusion that the said amount ought 
‘to be taken as having come into the 
hands of Sabapathy and as such the ap- 
pellants are accountable. therefor. We 
Ihave already observed that unless there 
is nexus between the fund of which an 
accountability is asked and the person 
‘against whom it is asked and unless there 
iis proof that such fund has come into the 
hands of the accountable person, the 
|question of accountability is alien in such 
icircumstances. We accept the finding 
lof the Court below that Exhibits B-47 
and B-48 are acceptable documents. 
Exhibits B-47 and B-48 indicate that 
Natesan collected the above three items 
and also other items. This: is clear 
from Exhibit B-48 which is reproduced 
here: 
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11. The learned Judge. after having 
observed the voluntary ‘statement given 
by Natesan who has admitted the collec- 
tion of the various amounts against the 
three. items as above and having also 
found that Exhibit B-95 has not been 
challenged by the plaintiffs in the action, 
cannot, as a matter of course and as if 
it is a necessary consequence, hold that the 
said amount which Natesan collected him- 
self should again be assumed to have 
been transmitted by a process which has 
not been proved, to Sabapathi and that 
Sabapathi-in turn passed on such a lia- 
bility to his theirs. As long as it is 
clear from Exhibit B-48 that it was 
Natesan who collected the amount and 
so long as there is no evidence to prove 
that when Natesan gave up the manage- 
ment of the so-called trust he handed 
over also those amounts making up the 
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three items as above to Chidambaram, 
there cannot be any decree as to account- 
ing as against the appellants, regarding 
these items. We have already stated the 
principle on which such a decree for ac- 
counting. could be passed against the 
legal-representatives of an accountable 
person. In this respect therefore the 
finding of the Court below that the ap- 
pellants herein are to account for a sum 
of Rs. 12,108-14-9 is set aside. 


12. Several other points have been 
raised by Mr. Balasubramanian, but they 
are only additional strings to: the main 
bow of his argument viz., that items 1, 
2, 3, 5 and 12 are not items to which the 
appellants could by any stretch of imagi- 
nation be made accountable for. It 
is unnecessary for us to consider the 
other items. 


13. In the cross-objections filed by Mr. 
Mani for the plaintiffs the first head of 
claim is that in respect of the amounts 


collected by way of rent by Natesan or 


Sabapathi during their terms of manage- 


ment no interest was allowed and having 


regard to the nature of dealings and the 
customary manner in which interest is 
claimed and given by the parties notwith- 
standing their relationship, interest 
should be allowed on this amount and 
that should be at the rate of 12 per 
cent., per annum. ‘There seems to be 
considerable force in this. Having re- 
gard to the nature of dealings between 
the parties and on a looking at Exhibit 
B-48, Exhibit B-6 and Exhibit B-7, 
wherein relationship was outweighed by 
commercial understanding, we uphold the 
claim for interest made by the plaintiffs 
under this head- towards rent collected 
from Kulalampur house and the interest 
shall be calculated at 12 per cent. per 
annum. 


14. The second head of attack is as fol- 
lows. Itis common ground that even 
though the other charities were held to 
be not charities in the eye of law as there 
was no proof of total dedication on the 
part of Chidambaram, yet the plaintiffs 
would concede that at least one charity 
by way of Kulagarkoil kumbabishekam 
was done. For this purpose the entries 
in the account book show that a sum of 
Rs. 20,000 was drawn on four occasions 
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from the banks and the drafts were sent 
to the primary person entrusted with the 
performance of kumbabishekam. The 
argument therefore is that the defendants. 
cannot claim interest at 12 per cent. for 
all the credits made under this head and 
as it has been established that all such. 
amounts were borrowed from banks and 
not from Chetty firms, the reasonable 
interest to which the defendants would be 
entitled to on this head would be 6 per 
cent. Mr. Balasubramaniam’s conten- 
tion, however, is that according to the 
custom of the family the interest has. 
been calculated. But custom would ope- - 
rate only in the absence of acceptable 
evidence. But when the evidence 1s 
available, then reliance on custom is not 
proper. As a matter of fact, only 6 per 
cent. interest has been paid for the bor-[ 
rowing of Rs. 20,000. Therefore, the 
claim at the rate of 12 per cent. interest | 
in the account books would lead to un-| 
just enrichment and we are not inclined | 
to make one richer than the other though | 
it may be as between brothers under this 
head. The interest therefore shall be| 
reduced to 6 per cent. ; 





15. Two items of monies sent by Saba- 
pathi to Chidambaram Chettiar were ad- 
verted to by the Court below as evidence 
of partial discharge of his liability to ac- 
count. One such item is a sum of 
Rs. 1,197. In so faras this is con- 
cerned, there is clear evidence that this. 
amount was sent by a cheque and it was. 
acknowledged by Chidambaram himselt. 
This is referred to by the learned Judge. 
Exhibit B-172 was the copy of the draft 
which was sent and Exhibit B-27 is the 
pass-book of the Indian Bank and Exhi- 
bit B-171 was the letter written by Chi- 
dambaram to Sabapathi revealing suclr 
details. The cross-objection therefore 
cannot claim relief for this amount of 
Rs. 1,197. As regards Rs. 5,241-0-8 
there is some force in the contention of. 
the learned counsel for the cross-objec- 
tor that there is no evidence that the 
cheque though purported to have been 
sent by  Sabapathi ever reached 
Chidambaram. The learned Judge .is 


aware of this situation. A cheque 
for "Rs. 5,241-0-8- was drawn in 
favour of Chidambaram Chettiar 


JI] 


from Karur Hindu Bank .Limited. 
Exhibit B-65 reads that Sabapathi direct- 
ed his father to send a receipt to him. 
The Commissioner found that there was 
no evidence that the cheque, was ever 
handed over to Chidambàram or the 
father ever sent a receipt to the son. 
The learned Judge found that the defen- 
dants are not accountable to this sum of 
Rs. 5,241-0-8. We are unable to àc- 
‘cept the conclusion of the learned Judge 
which is not based on any reasoning. 
lt therefore follows that the defendants 
viz., the appellants are to account for 
the sum of Rs. 5,241-0-8. : 


16. The other head of attack is that a 
sum of, Rs. 2,485-14-0 has been wrongly 
debited and that the debit must be re- 
versed and the amount accounted for. 
Again certain mistakes in the judgment 
‘such as the omission of items 9 (a) and 
9 (6) and 23 (a) and 23 (b) in the 
Commissioner's statement and the direc- 
tion regarding bank accounts and fixed 
deposit receipts given by the learned 
Judge but not incorporated in the decree 
were also pointed out. There cannot be 
any objection to this reasonable request 
made by the cross-objector in the matter 
of: (a) the reversal of the entry of Rs. 
2,485-14-0, (b) the correction of the 
omission relating to items 9 (a) and 9 
(5) and 23 (a) and 23. (b) in the Com- 
missioner’s statement and (c) the inclu- 
sion of a direction as provided ‘for in 
the final decree regarding the bank ac- 
counts and the fixed deposit receipts. 
The appeal and cross-objections are part- 
ly allowed and there will be no order as 
to costs in both. 


17. The question whether the appel- 
lants have to pay court-fee or whether 
the respondents have to pay court-fee 
will be decided at the execution stage and 
whoever is entitled to receive any amount 
from the other shall be made liable to 
pay court-fee. 


R.S. Appeal ‘partly allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. .- 


PRESENT :—V. S ethuraman, JH. 


Ramaswamy Gounder 


Appellant” 
v. 


Kuppuswami Gounder and others l 
Respondents. 


Contract Act (IX of 1872), section 74 
—Damages arising out of breach of con- 
tract —Duty of Court—Discretion to be 
exercised. 


The undertaking to pay a sum of money 
or to forfeit a sum of money fixed in 
terrorem without reference to any esti- 
mated damages on breach of the contract 
is in the nature of a penalty and the 
party claiming compensation must prove 
the loss suffered by him. The stipula- 
tion in any contract for payment of any 
particular sum of money or for forfei- 
ture of the amount already paid as ad- 
vance is relevant only to fix the maxi- 
mum amount that could be awarded as 
against the party in breach. Where it is 
possible to prove actual damage sustained 
as here, it is necessary for the party not 
in breach to prove the actual amount of 
damages suffered, so that to that extent 
the amount already paid may be allowed 
to be retained. [Paras. 9 and 10.] 


Cases referred to:— ’ 


Bhai Panna Singh v. Bhai Arjun Singh, 
57 M.L.J. 323: 30 L.W. 281: A.I. 
R. 1929 P.C. 179; Michel Habib Haji 
Ayoub v. Sheikh Sulaiman Ei Taji Ei 
Farouqui, A.I.R. 1941 P.C. 101; 
Fateh Chand v. Balkishan Das, (1964) 
1 An. W.R. (S.C.) 60: (1964) 1 M. 
L.J. (S.C.) 60: (1964) 1 S.C.R. 
515: (1964) 1 S.C..J. 187: A.I.R. 
1963 S.C. 1405; Maula Bux v. Union 
of India, (1970) 1 S.C.R. 928: (1970) 
2 An. W.R. (S.C.) 61: (1970) 2 M. 
L.J. (S.C.) 61: (1970) 2 S.C.]. 249: 
A.I.R. 1970 S.C. 1955; Union of 
India v. Rampen Distillery and Chemi- 
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* Appeal No, 526 of 1973 and C.M.P. No, 
444 of 1975. ` "21st December, 1977, 


,914 
cal Company, (1973) 1.S.C.C. 649: 
A.I.R. 1973 S.C. 1098. , 
Appeal No. 526 of 1975: 


Appeal against the decree.of the Court 
of the Subordinate Judge, Udamalpet in 
Original Suit No. 112 of 1972. 
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C.M.P.-No. 444 of 1975: 


Petition praying that im the circumstances: 
stated therein and in the affidavit filed 
in support thereof, the High Court will 
be pleased to receive the undermentioned 
documents as additional evidence im this 
case. 


List OF DOCUMENTS 


` S.No. l Date | 
Io 00. 17-10-69, 
2 - : ^. 95-1-70 
068 07 . 29.9.72 
4 E 6-1-73 
5 50 161-74 


A. K. Mylswamy, for Appellant. 


S. Palaniswamy and P. Navaneethan, 
for Respondents. 


The Court delivered the following’ 


JupcMENT.—The~ plaintiff in O.S. 
No. 112 of 1972 in the Court of the 
Subordinate Judge of Udamalpet is the 
appellant. He filed a suit for recovery 
of Rs. 10,175 with interest and costs.. 
The suit property belonged to defen- 
dants 1 to 3, who are brothers and also 
their mother Muthammal and their bro- 
ther Chinnappa Goundar. The extent 
of the property is 14 acres and 9% 
cents. The plaintiff purchased Chin- 
nappa Goundar’s 1|5th share. Mutham- 
mal, the mother of the first three 
defendants, executed a settlement deed 
in favour of her daughter-in-law, the 
fourth defendant. Thus, the four defen- 
dants had 4|5th share in the said pro- 
perty. There was an agreement be- 
tween the plaintiff and the four defen- 


Description of Documents. . 
Certified copy of the plaint im 
O.S. No. 1742 of 1969. 
Certified’ copy of the written: 
statement filed in O.S. No. 
1742 of 1969 (renumbered as 

. OS. No. 62 of 1971) | on - the: 
file of the D.M.C.; Pollachi. 
Certified copy of the Additio- 
nal written statement filed in. 
O.S. No. 62 of 1971. 
Ex-parte: Judgment ‘passed in. 
O.S No. 62 of 1971, on the file 
of the D.M.C., Pollachi. 
Certified copy of Petition and! 
Order in I.A. No. 267 of 1973 
in O.S. No. 62 of 1971, D. M. C., 
Pollachi. | p 


dants on 28th April, 1971 marked as 
Exhibit B-2 in the case regarding the: 
sale of that 4|5th share in the said pro- 
perty. The consideration for the sale 
was Rs. 58,000. Time for completing 
the transaction was three months., A 
sum of Rs. 10,000 was paid as advance 
on 24th May, 1971. The agreement 
contemplated delivery of possession to the 
plaintiff on his payment of Rs. 10,000: 
as advance. The balance was payable 
before the Sub-Registrar: ‘The agree- 
ment provided that in case the plaintiff 
did not pay the balance and have the 
sale deed registered, he would lose the 
advance of Rs. 10,000. The defendants- 
could take over possession of the pro- 
perty and harvest the crops. If the 
defendants failed to execute the sale 
deed, then the plaintiff could take pro- 
ceedings in Court. As damages: the 
plaintiff could adjust a sum of Rs. 10,000 
and pay the balance of Rs. 38,000 in 
Court. In the receipt that was given: 
on 24th May, 1971 marked as Exhi- 


fi}. 


bit A-1 it was stated that the’ defen- 
dants would discharge their liabilities 
and that in case the sum of Rs. 10,000 
was not sufficient to discharge all the 
debts, then they would render an account 
to the plaintiff and receive the amount 
15 days prior to the expiry of the period 
of three months and receive the balance 
before the Sub-Registrar as provided in 
the agreement. The period of three 
months would elapse by 27th July, 1971. 
On 22nd July, 1971 there was a public 
notice in the newspaper “Malat Murasw’ 
on behalf of one Kunjammal, the sister 
of the defendants, in which 1t was stated 
that the defendants were illegally trying 
to sell the properties of the father, 
Muthu Gounder, that the properties 
belonged to Chellammal and Kunjammal, 
the daughters of Muthu Goundar and 
that the defendants had no right to 
transfer them. The plaintiff alleged 
that on seeing this notice he sent a tele- 
gram calling back the sum of Rs. 10,000. 
‘The defendants did not comply with this 
telegraphic request and sent instead a 
reply notice through their counsel on 
‘Oth August, 1971 (Exhibit A-3). "There 
was a reply to it from the . plaintiff's 
counsel dated 25th Augüst, 1971, under 
Exhibit A-4 and the suit came to be filed 
subsequently for the recovery of the 
sum of Rs. 10,000 with interest. 


2. Defendants 1, 3 and 4 were absent 
The second defen-: 


and set ex parte. 
dant alone contested the suit. 
his defence was that the actual 
'deration for the sale of the property was 
Rs. 80,000, that the plaintiff | paid 
Rs.-10,000 on 24th May, 1971, that he 
agreed to make another payment of 
Rs. 22,000 within one month and the 
balance in two months thereafter and 
that the plaintiff was not.in a position 
to raise necessary funds, so that he set 
"p his (defendant's) sisters to make this 
publication so as to claim the refund of 
the sum of Rs. 10,000. . It was contend- 
ed that the sum of Rs. 10,000 was. not 
returnable to the plaintiff under the 
terms of the agreement. 

3. The learned Subordinate Judge held 


that the plaintiff committed breach of 
contract and that even 1f the defendants 


In brief 


"were at default, the plaintiff could only ` 
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file a suit for spécific performance and 
could not-get back the sum of Rs: 10,000. 
The suit was accordingly:dismissed and 
the plaintiff is now in appeal in this 
Court. 


4. Two questions arise in this appeal. 
lhe first is whether there was a breach 
of contract at the instance of the plain- 
tiff and the second is whether the defen- 
dants are entitled to forfeit the sum of 
Rs. 10,000.. The - contention of the 
defendants that the property was agreed 
to be sold, not 'for Rs. 58,000 as stated 
in Exhibit B-2, but for Rs. 80,000 has 
absolutely no evidence to support. it. 
The consideration as set out in Exhi- 
bit B-2.will thus be the only amount 
that was payable by the plaintiff to the 
defendants for the purchase of the said 
property.. The plaintiff had- already 
purchased 1|5th share. from Chinnappa 
Goundar, the brother of defendants 1 to 
3.’ It is not as if the plaintiff was 
unware of the -existence. of .the two 
sisters of the defendants. In his. evi- 
dence he stated that, he had decided not 
to, purchase the property even before the 
publication in ‘Mala: Murasu’. Accord- 
ing to him, he was confirmed in his view 
on seeing Exhibit A-2 publication. The 
submission that the plaintiff was not in 
a position to proceed further with the 
performancé of the contract-only because 
of the publication in ‘Malai Murasw is 
thus inconsistent with his.own evidence. 
It was stated by. the learned counsel for 
the respondents, that the real reason - 
behind the. plaintiffs. non-performance 
Of his part of the. contract was that he 
could not muster the necessary ‘funds. 
Whatever may be the reason, there has 
been a breach on the part of the plain- 
tiff. There was no representation on 
behalf of.the defendants before the 
agreement that their sister had nothing? 
to do with the -property so as to enable 
the plaintiff to rely on the advertisement. 
The plaintiff went about the purchase. 
even without obtaining an encumbrance 
certificate and making any other enquiry. , 
He was thus prepared to take a chance 
in purchasing the property. His state- 
ment that he. did not:pursue the; transac- 
tion because of the publication in ‘Malat. 
Murasw is not convincing. In -these 
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circumstances the finding of the Court 
below that there was a breach at ‘the 
instance of the plaintiff cannot be inter- 
fered with. 


5. The next question is whether the 
defendants are entitled to retain or for- 
feit the sum of Rs. 10,000 received 
from the plaintiff. In Exhibit B-2 it 
was only stated that within a month from 
the date of the agreement the plaintiff 
would pay a sum of Rs. 10,000 and 
Obtain a receipt. 
referred either as an earnest money or 
as an advance. -It was thus only in the 
nature of a part-payment. . It is in this 
context that the provision of section 74 
of the Indian Contract Act has to be 


considered. That provision runs as 
follows :—. x 
“74. When a contract has been 


broken, if a sum is named in the con- 
tract as the amount to be paid in case 
of such breach, or if the contract 
contains any other stipulation by way 
of penalty, the party ‘complaining of 
the breach is entitled, whether or not 
actual: damage or loss is proved, to 
"have been caused thereby, to receive 
from the party who has broken the 
contract reasonable compensation not 
exceeding the amount so named or, 
as the case ' “may Der the _ penalty 
- stipulated for". 


pas 


E ASI 
? 


6. It wäs pointed out by the Privy 
Council in Bhat Panna Singh and others 
v.Bha Arjun Singh and others*, that 
the effect. of section-74 was to-disentitle 
the plaintiffs to recover simpliciter the 
sum fixed in the’ contract, whether 
penalty or liquidated damages, and that 
the plaintiffs must prove the damages 
they had suffered. In a later case in 
Michel Habib Haji Ayoub and others v. 
Sheikh Suleiman Ei Taji Ei Farougu?, 
where there was a stipulation in the con- 
tract of sale of land that on failure to 
pay any of the instalments of the pur- 
chase price on the due date or to pay taxes 
or to take the agreed part in the appoint- 


ment of a surveyor, the agreed sum of, 


1. 57 M.L.J, 323: 80 L.W. 291: A.T.R. 1929 
P.C. 179. 
2. AAR. 1941 P.C. 101. 
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f 2500 should become payable as damages. 
by the purchaser independently of his. 
liability to pay instalments, it was held 
that such stipulation for payment of 
£2500 amounted toa stipulation by way 
of penalty and could net be enforced. 
At page 103 Lord Atkin speaking for 
tha Judicial Committee observes as 
follows: 


. “Agreed liquidated damages, if to be 
enforced, must . be the result of a 
"genuine pre-estimate of damages" to: 
use the illuminating phrase of Lord. 
Dunedin. They do not include a sum. 
fixed im terrorem covering breaches: 
of contract of many varying degrees 
of importance the possible damages 
from which bear no relation to the 
fixed sum, and which obviously have 
at no time been estimated by the con- 
tracting parties. It seems right 
therefore to conclude that.......... 
“damages” will be taken to meam 
actual damages But if the 

. Court applying well-known rules has. 
to conclude that the sum agreed was a: 
penalty, whatever it may be called in 
the agreement, then the penal stipula- 
tion will not be enforced". 


7. The applicability of, section 74 to a. 
case like this has been considered by the 
Supreme Court in more than one deci- 
sion. In Fateh Chand v. Balkishan: 
Dast, there was a covenant in a con- 
tract for sale of certain lands and build- 
ing:to the effect that “if for any reason. 
the vendee failed to get the sale deed 
registered by the date stipulated, the 
amount of Rs. 25,000 (Rs. 1,000 paid! 
as earnest money and Rs. 24,000 paid’ 
out of the price on delivery of posses- 
sion) shall stand forfeited and the agree- 
ment shall be. deemed cancelled". It 
was held that the -covenant for for- 
feiture of Rs. 24,000 was manifestly a: 
stipulation by way of penalty. At’ 
page 1410 it was Pointed out as fol- 
lows :— 


“The section ts clearly an attempt to. 

eliminate the somewhat elaborate  re- 

a a Ů—e 

1. (1964) 1 An.W.R. (S.C.) 60: (1964) 1 M.LJ: 
` (8.C.) 60: (1964) 1 S.C.R. 515: (1964) 1 S.C]: 
187: A.LR. 1963 S.C. 1405. 


II] 


finement made under the English com- 
mon law in distinguishing between 
stipulations providing for payment of 
liquidated damages and stipulations in 
the nature of penalty. Under the 
common law a genuine pre-estimate of 
damages by mutual agreement is re- 
garded as a stipulation naming liqui- 
dated damages and binding between 
the parties: a stipulation in a contract 
in terrorem is,a penalty and the Court 
refuses to enforce it, Awarding to the 
aggrieved party only reasonable com- 
pensation. The Indian Legislature 
has sought to cut across the web of 
rules and presumptions under the 
English common law, by enacting a 
uniform principle applicable to all 
‘stipulations naming amounts to be 
paid in case of breach, and stipulation 
by way of penalty". 


Again in paragraph 10 at page 1411, the 
Supreme Court observed as follows: 


“Section 74 of the Indian Contract 
Act deals with the measure of dama- 
ges in two classes of cases: (1) where 
the contract names a sum to be paid 
in case of breach; and (2) where the 
contract contains any other stipula- 
tion by way of penalty The 
measure of damages, in the case of 
breach of a stipulation by way of 
penalty is by section 74 reasonable 
compensation not exceeding the penalty 
stipulated for. In assessing damages 
the Court has, subject to the limit of 
the penalty stipulated, jurisdiction to 
award such compensation as it deems 
reasonable having regard to all the 
circumstances of the case. Jurisdic- 
tion of the Court to award compen- 
sation in case of breach of contract is 
unqualified except as to the maximum 
stipulated; but compensation has to be 
reasonable, and that imposes upon the 
Court the duty to award compensation 
according to settled principles. The 
section undoubtedly says that the 
aggrieved party is entitled to receive 
compensation from the party who has 
broken the contract, whether or not 
actual damage or loss is proved to 
have been caused by the breach. 
Thereby it merely dispenses with proof 
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of “actual loss or damages"; it does 
not justify the award of compensation 
when in consequences of the breach 
no legal injury at all has resulted, be- 
cause compensation for breach of con- 
tract can be awarded to make good 
loss or damage which naturally arose 
in the usual course of things, or which 
the parties knew when they made the 
‘contract, to be likely to result ‘from 
the breach. 


TOME Duty not to enforce the penalty ` 
clause but only to award reasonable 
compensation is statutorily imposed 
upon Courts by section 74. In alf 
cases, therefore, where there is a 
stipulation in the nature of penalty for 
forfeiture of an amount deposited 
pursuant to the terms of the contract 
which expressly provides for  forfei- 
ture, the Court has jurisdiction to 
award such sum only as it considers 
reasonable, but not exceeding the 
‘amount specified in the contract as lia- 
ble to forfeiture”. 


8. In Maula Bux v. Union of Indiat, 
under the terms of the contract the party 
in breach had undertaken to pay a sum 
of money or to forfeit a sum of 
money which he had already paid to 
the party complaining of:a breach of 
contract. It was held that the under- 
taking was in: the nature of a penalty, 
that section 74 applied thereto and that 
the forfeiture of earnest money under a 
contract for sale of property, if the 
amount was reasonable, did not fall 
within section 74 of the Contract Act. 
Dealing with the words “whether or not 
actual damage or loss is proved to have 
been caused thereby” the Supreme Court 
at pages 933 and 934 as 
follows :— 


“Tt is true that in every case of breach, 
of contract the person aggrieved by 
the breach is not required to prove 
actual loss or damage suffered by him 
before he can claim a decree, and the: 
Court is competent to award reason- 
able compensation in case of breach 


at den! 


1, (1970) 1 S.C.R. 928 : (1970) 2 An.W.R. 
(S.C.) 61: (1970) 2M.LJ. (S.C) 61: (1970) 
2 S.C.J. 249: A.LR. 1970 S.C. 1955. 
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even if no actual damage is proved to 
have been suffered in consequence of 
the breach of contract. But the expres- 
sion “whether or not actual. damage 
or loss is proved. to have been.caused 
thereby".is intended to cover  diffe- 
rent classes of contracts which come 
before the Courts. In case of breach 
of sorne contracts it may be impossi- 
ble for the Court to assess compensa- 
tion arising from breach, while in other 
cases compensation can be calculated 
in accordance with established rules. 
Where the Court is unable. to assess 
- the compensation, the sum named by 
the parties. if it be -regarded as a 
genuine pre-estimate may be taken into 
consideration as the measure of-reason- 
able compensation, but not rf the sum 
named is in the nature of a penalty. 
Where loss in terms of money can be 
determined, the party claiming com- 
pensation must prove the loss suffered 
by him". B 
19. It is clear from these decisions that 
\the undertaking to pay a sum,of money 
lor to forfeit a sum of money fixed.,2 
terrorem without reference to any esti- 
{mated damages on breach of the contract 
is in the nature of a penalty and that the 
iparty claiming” compensation. must prove 
the loss suffered by him. -This last-men-. 
Itioned judgment .of the Supreme Court 
lhas again been followed in Union of 
. \India v. Rampen Distillery & Chemical 
iCo.1. uw. E D^ gue os 


10. Judged in the light of these, deci- 
sions the undertaking to pay the. sum 
of Rs. 10,000 without reference to any 
actual damages is only in the nature of 
a penalty. The duty of the Court ‘not 
to enforce the penalty’ arises. in this 
case. The stipulation. in. any contract 
‘for payment of any particular sum of 
\forfeiture of the amount already paid 
las advance is relevant. only to fix the 
maximum amount that could: be awarded 
jas against the’ party in breach. ‘The 
{Court has to exercise the discretion to 
taward only such amount as may reason- 
ably be estimated to be dariages arising 










1, (1973).] S.C,C. 649: A.LR., 1973 'S.C. 
1098. l 
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out of the breach. Where it is -possible 
to prove actual damage sustained as here, 
it is necessary for the party not in breach 
to prove the actual amount of damages 
suffered, so that to that extent the amount 
already paid may be allowed to be re- 
tained. In the present case there is no 
proof of any amount actually suffered 
as damages.. In these circumstances 
there is no scope for any cut being effect- 
ed out of the amount paid to the deten- 
dants. The defendants are bound to re- 
pay the sum of Rs. 10,000. There is 
no justification for awarding interest 
prior to the suit. 


11. There will be a decree for the sum 
of Rs. 10,000 accordingly with interest 
from the date of plaint till date of reali- 
sation. The appeal is accordingly al- 
lowed with costs. - 


12. In the view that I have taken, it is 
unnecessary to go into the additional 
documents. Therefore, C. M.P. No- 
444 of 1975 is,dismissed. 

R.S. Appeal allowed. 
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IN THE HIGH COURT: OF JUDI-. 
CATURE AT MADRAS. ta 


PRESENT :—-G. Ramanujam and C. J. R- 


Paul, JJ. 


M|s. Gordon Woodroffe and Com- 


pany, Madras (P.), Limited e 
A ppellani* 


v. 
C. D. Gopinath and another 
i: Respondents. 


Letters -Patent 
Suit for permanent injunction—A pplica- 
tion for-interim: injunction. also filed— 
Order on, application for interim injunc- 
tion whether appealable — Contract of 
service—Service terminated — Suit to 
enforce the negative covenant in contract 
of service — Negative covenant not en- 
forceable as contract had been rescinded 
by the employer. 


G. W. Co., as a subsidiary of G. W. 
Ltd., London, was carrying on Steamer 
agency activities at Madras. It was 
appointed as steamer agents of Clan Line 
Steamer Ltd., C. D. G. was appointed 
as Chairman of G. W. Co., Madras 
under a service agreement dated 3rd 
January, 1975 for a period of five years. 
Under the Foreign Exchange Regula- 
tion Act, G. W. Co., had to get the 
permission of the Reserve Bank of India 
to carry on its steamer agency activities. 
However the Reserve Bank pointed out 
that foreign shareholdings in G. W. 
Co., was 79% and permission would 
be given only if the holdings by 
foreigners were brought down to 40%. 
C. D. G. decided to start a business 
to take over the Clan Line agency and 
Clan Line also agreed with effect from 
Ist February, 1978. G. W. Co., 
terminated the services of C. D. G. by 
an order dated 3rd December, 1977 and 
filed a suit on 8th December, 1977 
against C. D. G. and the firm started by 
him for a permanent injunction and for 
damages. G. W. Co., also filed an 
application in the suit for an interim 


*O.S.A.No. 17 of 1978. 
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injunction to restrain-the defendants 
from taking over.the Clam Line ageticy. 
This application for an interim injunc- 
tion. was. dismissed by the trial Court. 
G. W. Co. filed this appeal against the 
interim orders. E 


Held: So faras the Madras High Court 
was concerned, it had taken a uniform 
and ,consistent view based on the earliest 
of the decisions in Tuljaram Rao v. 
Alagappa Chettiar, I.L.R. (1912) 35 
Mad. 1.(F.B.), that an order refusing 
or granting. a temporary injunction 
pendenté lite was appealable under 
clause 15, of the Letters Patent (Madras) 
and the Court was bound by the said 
Full Bench decision. [Para. 11.] 
The appellant having terminated the ser- 
vices of the first respondent (C. D. G.), 
it was no longer in'a position to per- 
torm its part of the service contract and, 
therefore, it could not'seek, to enforce the 
alleged -negative covenant contained ‘in 
clause (2), of the contract of service. The 
normal rule that the Court' should not 
grant an injunction in the matter of a 
contract of service which could. not be 
specifically enforced' contained in . sec- 
tion 41,(e) of the Specific Relief Act 
would apply to the facts of this case and 
the appellant could not invoke the excep- 
tion contained in section 42 as it had 
terminated the service contract before it 
invoked the assistance of the Court to 
enforce the negative covenant by the 
issue of an injunction. _ [Para. 16.T 


It was well éstablished that a contract 
of service could not be specifically en- 
forced as a breach thereof could always. 
be compensated in money. The géne- 
ral rule was that the grant of an injunc- 
tion was a matter of discretion of the 
Court and it could not be claimed as of 
right. Now that the appellant had put 
an end to the service agreement by 
terminating the services of the first res-- 
pondent (C. D. G.) he had failed to 
perform his part of the contract by retain-- 
ing the first respondent (C. D. G.) 
till the expiry of five years from 3rd 
January, 1975. In view of the proviso 
to section 42 of the Specific Relief. Act, 
the appellant who had terminated the 
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services of the first respondent unilateral- 
ly, could not now seek to enforce the 
alleged negative agreement. In this 
view of the matter, the- appellant had 
disabled himself from getting a relief of 
interim injunction by terminating the ser- 
‘vice agreement. [Para. 17.] 


Even if the first respondent (C. D. G.). 


had not accepted the validity of the order 
of termination, so far as the appellant 
was concerned, he having unilaterally 
put an end to the service agreement, he 
could not seek the relief of injunction 
to enforce the so-called implied negative 
‘covenant in clause (2) of the , service 
agreement. ' [Para. 18.] 


(Cases referred to :— 


Shanti Kumar v. Home Insurance Com- 
pany, New York, (1974) 2 S.C.C. 387: 
(1975) 1 S.C.J. 187: (1975) 1 S.C.R. 
550: A.I.R. 1974 S.C. 1719; Putla 
‘Rustomjt v. Gulf Mani, A.I.R. 1978 
Bom. 48; 
‘Chettiar, Y.L.R. (1912) 35 Mad. 1: 
21 M.L.J. 1 (F.B.); Palamappa v. 
Krishnamurthi, (1967) 2 M.L.J. 1: 80 
L.W. 309: I. L.R. d 3 Mad. 227: 
.A.I.R. 1968 Mad. 1 (F.B.): M|s. V. 
O. Tractor Export v. M|s. Tarapore 
and Company, (1969) 82 L.W. 361; 
-Chittaranjan v. S. B. Sahm, A.I.R. 
1972 Cal. 469; Damodar Valley v. 
K. K. Kar, (1974) 1 S.C.C. 141: 
(1974) 2 S. c. J. 6: (1974) 2 S.C.R. 
240: A.I.R. 1974 S.C. 158; Hill v. 
'C. A. Parsons and Company Ltd., 

(1972) 1 Ch. 305; American Čyanamid 
v. Ethicon, (1975) 1 All E.R. 504; 
N. S. Golikari v. Century Shipping 
‘Company, (1967) 2S.C.J. 317: (1967) 
2 S.C.R. 378: A.I.R. 1967 S. C. 
1098. | 


Appeal under Order 36, rule.1 of 
‘Original.Side Rules, from the order of 
"Natarajan, J., dated 30th January, 1978 
and made in exercise of the Ordinary 
"Original Civil Jurisdiction of this Court 
made in Application No. 3892 of 1977 
‘in C.S. No. 450 of 1977. 


S. Chellaswamy, for Appellant. 
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S. Govind Swaminathan for A. C. 
Muthanna, A. Arumainathan, K. C. 


Ramamoorthi, M. Subramaniam and 
V. Karthikeyan, for Respondents. 


The Judgment of the Court was deli- 
vered by 


Ramanujam, J.—This appeal arises out 
of an order of Natarajan, J., in Appli- 
cation No. 3892 of 1977 declining to 
grant an interim injunction pending dis- 
posal of C.S. No. 450 of*1977 filed 
by the appellant.herein as plaintiff. 


2. The circumstances under which the 
said suit came to be filed have been 
clearly and fully set out by Natarajan, 
J., in the order under appeal and, there- 
fore, it is not necessary to restate the 
same herein in elaborate detail and. we 
will refer only to certain .basic and 
salient facts. The appellant (plaintiff) 
was originally started as a partnership 
concern in 1868 but later converted into 
a limited company in 1924. It started 
as a subsidiary of Gordon Woodroffe 
Limited, London which even now holds 
79% of its shares. It has its registered 


office at Madras and branch offices at . 


Kakinada and Vizakhapattinam, for its 
steamer business. It was appointed as 
steamer agents of the Clan Line Steamers 
Limited in the year 1878, hereinafter 
referred to as Clan Line and the said 
agency was continued ever since. In 


‘the pooling system which was introduced 


in the year 1960, Clan Line has been 
allotted 47 per cent. of the traffic from 
Kakinada and 30 per cent. of the traffic 
from Madras. 


3. Under the Foreign Exchange Regu- 
lation Act which was introduced in 
June, 1974, the appellant has to get the 
permission of the Reserve Bank of India 
to carry on its streamer agency activities 
as before as 79% of the shareholding 
in the appellant-company is being held 
by the Gordon Woodroffe Limited, 
London. Therefore an application was 
made by the appellant for such permis- 
sion. The Reserve Bank of India by 
its letter dated 16th August, 1977 sta- 
ted that the permission sought for can- 
not be granted to the appellant in its 
present set up where the foreign share- 


an) 
holding is 79% .and that permission 


would be granted if the appellant con-. 


forms to the provisions of:the Foreign 
Exchange Regulation Act and the direc- 
tives of the Reserve Bank by -bringing 
down the holding of its shares by 
foreigners to 40% level, the balance of 
the 60% being taken by Indian Nationals. 
It is at that stage, the first: respondent 
herein (the first defendant in the suit) 
‘who was functioning as Chairman of the 
appellant-company under a service agree- 
ment dated 3rd January, 1975 for a 
period of five years was asked to put up 
, certain alternative proposals to the 

Reserve Bank. The alternative  pro- 
posals put- forward by the appellant not 
being acceptable to the Reserve Bank, 
the first respondent wrote a letter on 
13th October, 1977 to the Reserve Bank 
‘stating that, the appellant was prepared 
to give up the agency business, and that 
it may be given time till 1st February, 
1978 to complete the formalities in rela- 
tion. thereto." The first respondent 
thereafter got in touch with Clan Line 
‘arid made them agree that with effect 
from Ist February, 1978 they would 
«divert their steamer agency namely the 
‘second respondent to be started by him. 
‘Clan Line informed the appellant’ about 
its decision to terminate the agency with 
effect from 31st January, 1978 and give 
it over to the second respondent. The 
appellant wrote many persuasive letters 
to Clan Line not to terminate its agency. 
But the Clan Line stuck to their original 
decision to terminate their agency with 
effect from 31st January, 1978. Pro- 
ceeding on the basis that the termination 
of the agency by the Clan Line has been 


purposely brought about by the respon-. 


dent by making false, fraudulent and 
‘unauthorised representation both to the 
‘Clan Line and the Reserve Bank, with a 
view to divert the steamer agency for his 
"benefit, the appellant-company termina- 
ted the services of the first respondent 
by an order dated 3rd December, 1977. 

‘4. Subsequently the appellant filed the 
‘suit on 8th December, 1977 against res- 
pondents 1 and 2 for (1) a permanent 
‘Injunction restraining the defendants 
from - taking over Clan Line Steamer 
Agency for the Ports of Madras, 

M LjJ—4l DS 
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Kakinada. and Visakhapattinam ` and 
functioning as Clan Line co-ordinating: 
agents for their trade from India and 
functioning: as Clan Line controlling 
agents for  Cuddalore, Masulipatnam, 
Nagapattinam and Trivandrum or acting 
as agents for the Clan Line Steamers 
Limited, London and (2) for a decree 
for a sum of Rs. 5,00,000 heing the 
damages suffered by the appellant by the 
first defendant's breach of the service 
agreement dated 3rd January, 1975 
entered into between the appellant and. 
the first respondent. 


5. After service of summons in the 
suit, the first respondent filed on 13th 
January, 1978 an application under sec- 
tion 34 of the Arbitration Act for stay: 
of the said suit on the ground that in 
view of the arbitration clause contained 
in the service agreement, the matter has 
to be settled only by arbitration as pro- 
vided. for therein. The second defen- 
dant a firm consisting of the first defen- 
dant and two others as partners, which 
is to -take over the business of Clan Line 
agency as and from Ist February, 1978 
after the plaintiffs agency stood termi- 
nated by the notice of termination’ of 
agency issued by the Clan Line on 19th 
October, 1977 also did not put forward 
its defence pending the' result of the 
application for stay filed by the first 
respondent. 


6. Along with the plaint the appellant 
filed an application. for interim injunc- 
tion pending disposal of the suit res- 
training the defendants from taking ovér 
jointly and severally the said Clan Line 
Steamer agency for the ports of Madras, 
Kakinada and Visakhapattinam and func- 
tioning :as Clan Line agent for their 
trade from India and as Clan Line con- 
trolling agents for Cuddalore, Masuli- 
patnam, Nagapattinam and Trivandrum 
or acting as agents for the Clan Line 
Steamers Limited, London in respect of 
the aforesaid agencies. 


7. Though notice of this application 
was given to the defendants, they did 
not file any  counter-affidavit as they: 
apprehended that any step taken by 
them in the said injunction application 


322 
will prejudice them in the prosecution 
of their application under section 34 of 
the Arbitration Act for stay of the suit. 


8. -In support of the application for 
injunction it was submitted on behalf of 
the appellant before the trial Court that 
it has been’ acting as the sole agent for 
Clan Line for the past 100 years and 
more, that on account of the efforts, 
exertions taken and investment of large 
sums of money made by the appellant 
the cargo trade of Clan Lines had been 
developed in a substantial measure in 
Indian Ports so as to enable it to get a 
quota of 47 per cent. of the traffic from 
Kakinada and 30 per cent. of the tra- 
ffic from Madras and that as the agency 
is thus coupled with interest, it cannot 
be terminated by the Clan Lines umni- 
laterally and the same diverted to defen- 
dants 1 and 2. Secondly it was contend- 
ed that the. first respondent who was in 
a fiduciary capacity cannot take advan- 
tage of his own fraud in diverting the 
agency business to his own advantage 
and therefore he must be restrained by 
an injunction from taking over of the 

ncy business which not only amounts 
to a breach of the covenants contained 
in the service agreement but also amounts 
to a breach of trust. Thirdly it was 
contended that the termination of agency 
will lead to disastrous consequences and 
great financial loss to the appellant and 
that such loss cannot be compensated in 
money. Fourthly it was said that the 
balance of convenience lay in favour of 
_ the appellant as the first and second res- 
pondents have not made any arrange- 


ments so far for taking over and carry- 


ing on the agency business. 


9. Natarajan, J., considered each one 
of the above contentions and finally held 
that there are several factors, which 
militate against the grant of an interim 
injunction as prayed for by the appel- 
lant. The several militating factors re- 
ferred to by the learned trial Judge are 
these: . (1) Neither Clan Line Steamer 
Company nor its Managers, Cayzer 
Irvine and Company Limited by whom 
the appellant had originally been appoint- 
ed as agent for Clan Line being parties 
to the suit, any order of injunction pass- 
ed against respondents 1 and 2 touching 
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the agency business of Clan Line will 
affect the interest of Clan Line which is 
not before the Court and that, therefore, 
in their absence no interim injunction. 
could be granted. (2) Even if an injunc- 
tion is granted restraining respondents 1 
and 2 from taking over the Clan Line 
business ‘from 1st February, 1978, Clan: 
Line having already cancelled the agency 
of the appellant, any order of injunction 
will not benefit the.appellant. (3) The 
appellant has not satisfactorily establi- 
shed that the loss that might be sustained. 
by it by the alleged wrongful act of the 
first respondent or the wrongful termi- . 
nation of agency by Clan Line cannot be 

compensated in terms of money” and 
that as a matter of fact the appellant 
itself has estimated the damages in a sunv 
of Rs. 64-5 lakhs though it has restrict- 
ed its claim to Rs. 5 lakhs. (5) The 
first respondent having filed an applica- 
tion for stay of the suit is handicaped: 
in participating in the injunction peti- 
tion and, therefore, it will be against 
equity and good conscience to grant am 
ex parte order of injunction. The said 
order of Natarajan, J., refusing to grant 
an interim injunction has been challeng- 
ed in this appeal by the appellant on the 
ground that in the circumstances of the 
case an interim injunction should have 
been granted. l i 


10. Before going into the merits of the 
appellant’s contentions, it is necessary 
to dispose of a preliminary objection: 
taken by Mr. Govind Swaminathan, 
learned counsel for the respondents as to 
the maintainability of ‘this appeal. 
According to him an order refusing to 
grant an interim injunction pending the 
suit cannot be a judgment as contemplat-- 
ed by clause 15 of the Letters Patent 
and as such it is not appealable. The 
learned counsel refers to the decisions. 
in Shanti Kumar v. Home Insurance 
Company, New York! and Putila Rws- 
tomjt v. Gul Man?, in support of his 
plea. In Shanti Kwmar v. Home Insu- 
rance Company, New Y ork!, the Supreme- 


1. (1974) 2 S.C.C. 387: (1975) 1 S.CJ. 
187 : (1975) 1 S.C.R. 550: A.LR.$1974 S.C. 
1719.” os 
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Court had to consider whether an otder 
permitting amendment of a plaint will be 
a judgment within clause 15. of the 
Letters Patent and could be appealed 
against. The Supreme Court express- 
ed: 


"In finding out whether the order is a 
judgment within the meaning. of 
clause 15 of the Letters Patent it has 
to be found out that the order affects 
the merits of the action between the 
parties by determining some right or 
liability. The right or liability is to 
be found out by the Court. The 
nature of the order will have to be exa- 
mined in order to ascertain whether 
there has been a determination of any 
right. or liability". 
In Putla Rustomfi v..Gul Manit, a Divi- 
sion Bench of the Bombay High Court 
had held that an order refusing to grant 
an interim injunction is not a judgment 
within the meaning of clause 15-of the 
Letters Patent as none of the rights of 
the parties in the litigation was deter- 
mined in the proceedings and that the 
entire litigation was still at large. The 
learned Judges in that case observed: 


"However, the legal position seems to 


be that the affectation of interference 
with the right of possession or any 
other right for the time being of a 
party must be the result of the Court's 
order determining some right inter 
partes during that litigation. If it 
is not so, then undoubtedly mere refu- 
sal to give interim relief in a litiga- 
tion where ultimately the relief claim- 
ed may be granted would not amount 
to a judgment within the meaning of 
clause 15”. NEL 
11. As against these decisions, Mr. 
Chellaswamy, learned counsel for the 
appellant refers to the Full Bench deci- 
sions in Tuljaram Rao v. Alagappa 
Chettiar? ; Palaniappa v. Krishnamurthy’ 
and Mis. V. O. Tractor Export, 
Moscow v. M|s. Tarapore and Com- 
peny*. In the first case Sir Arnold 


l. A.ILR. 1978 Bom. 48. 
2. (1912) LL.R. 35 Mad. 1:21 M.L.J. 1. 
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White, CJ., speaking for the Bench 
pointed out that an order on an: indépen- 
dent proceeding which. is ancillary to the 
suit, such as an order on an interim 
injunction application or for appoint- 
ment of a receiver will certainly cons- 
titute a ‘judgment’ within the meaning 
of clause 15. The tests laid down therein 
for determining whether the order is a 
judgment within the meaning of clause.15 
of the Letters Patent are to see; 


(1) If its effect is to put an end to the 
suit or proceeding šo far as.the Court 
before which the suit or proceeding is 
pending is concerned; or ' 
(2) if the non-compliance therewith 
Will have the effect of putting an end 
to such suit or proceeding; or^ — '"'- 

_(3) if it is passed in an independent 
proceeding which is ancillary to. the 
suit (not instituted as a step towards 
judgment, but with a view to. render- 
ing the judgment effective when ob- 
tained), ¢.g., an order on an applica- 
tion for temporary injunction or for 
the appointment of a receiver. 


In Palaniappa v. Krishnamurthi*, ano- 
ther Full Bench of this Court reviewed 
the entire situation elaborately including 
the trends of the case-law in the other 
High -Courts and expressed the view that 
so long as there is a judgment in ‘an 
independent proceeding, though. it may 
be ancillary to the suit, which determines 
the rights. of parties in that proceeding, 
it is appealable within clause 15 and this 
was beyond any doubt or controversy . 
In M|s. V. O. Tractor Export, Moscow 
v. M|s. Tarapore and C ompany*, an 
appeal against an order granting an 
interim injunction was entertained on the 
basis of the above Full Bench decisions. 
The learned counsel also refers to the ' 
Bench decision in Chittaranjan v. S. B. 
Sahn. In that case an order refusing 
to grant an injunction pending the suit 
was held to be appealable under clause 
15 of Letters Patent (Calcutta) follow- 
ing the Full Bench decision in Tuljaram 
ener es 

1. (1967) 2 MLL.J. 1: LL.R. (1967) 3 Mad. 
227 : 80 L.W. 309 : A.I.R. 1968 Mad. 1. 

2. (1969) 82 L:W. 361. . i 
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Rao v..Alagappa’. 
observed :. 


Therein the Court 


. “The position, therefore, is that in the 
present state of the law it is open to 
us to apply the third test of White, 
C.J., to the facts of this case. The 

' order of Amaresh Roy, J., refusing 
to grant an injunction restraining exe- 

-cution . of the judgment decree was 
passed in an independent proceeding 
which was ancillary to the appeal and 

. as such it is a ‘judgment’ within the 
meaning of clause 15 of the Letters 
Patent. We hold that this is an ap- 
pealable order.” 


Since for more than half a century this 
Court has been entertaining apneals un- 

er clause 15 of the Letters Patent 
(Madras) from orders made on applica- 
tions in the exercise of its original juris- 
diction, we see no justification for taking 
a different view. It is true the Bombay 
High Court in Putla Rustomn v. Gul 
Mant? ‘has taken a contrary view. But 
so far as this Court is concerned, it has 
taken a uniform and consistent view, 
based on the earliest of the decisions in 
Tuljaram Rao v. Alagappa', that an 
order refusing or granting a temporary 
‘injunction pendente lite is appealable 
under clause 15, and we are bound by 
|the said Full Bench decision. We have 
to therefore hold that the appeal is main- 
tainable.. 


12. "Then the only question to be consi- 
‘dered is whether the appellant has esta- 
blished a case for the issue, of an interim 
injunction restraining the respondents 
from taking up the Clan Line. agency 
from ist February, 1978. In fact no 
injunction has been asked for against 
‘Clan Line regarding the cancellation of 
. fhe agency’ by the Clan Line or their 
managers in the suit. Nor have they 
‘been made parties to the suit. Hence no 
relief could be claimed in this suit.by the 
appellant against the Clan Line on the 
basis that the termination of its agency 
is wrongful and there can be no question 
of any mandatory Md being issued 
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against the Clan Line directing the conti- 
nuation of the appellant's agency beyond 
lst February, 1978. 


13. According to Mr. Chellaswami, 
learned counsel for the appellant, clause 
2 of the service agreement, dated 3rd 
January, 1975 entered into between the 
appellant and the first respondent con- . 
tains a negative covenant and the Court 
can always prevent breach of such a 
negative covenant by issuing an injunc- 
tion. It 1s also said that ihe first res- 
pondent’s status under the service agree- 
ment is that of a trustee and that his 
conduct in procuring the termination of 
the Clan Line agency in favour of the 
appellant and getting the benefit thereof 
to himself and the second respondent 1s 
in breach of trust. The learned coun- 
sel also submitted that the first respon- 
dent has not only acted in breach of trust 
but also is guilty of fraudulent conduct 
in acting against the interest of the 
appellant, his employer and securing a 
benefit for himself, and that, therefore, 
he cannot be allowed to enjoy or retain 
the benefit so obtained against the inte- 
rest of his employer. 


14. Chapter VIII of the Specific Relief 
Act, 1963 deals with perpetual injunction, 
and that Chapter consists of sections 38 
to 44. Section 38 (1) says that a per- 
petual injunction may be granted to the 
plaintiff to prevent the breach of an obli- 
gation existing in his favour, whether 
expressly or by implication, subject to 
the other provisions of the Act. Sub- 
section (2) of section 38 says that when 
any such obligation arises from con- 
tract, the Court shall be guided by the 
rules and provisions contained in Chap- 
ter II. |. Sub-section (3) however says 
that the Court can grant a perpetual in- 
junction in the following cases 1f the 
defendant invades or threatens to invade 
the plaintiffs right to, or enjoyment of 
the property. 


(a) Where the defendant is trustee 
of the property for the plaintiff; 


(b) Where there exists no standard 
for ascertaining the actual damage 
caused or likely to DE Hsc by the 
invasion ; 


In 


(c) Where the invasion is such that 

compensation in money would not 

afford adequate relief ; 

(d) Where the injunction is necessary: 

to prevent a multiplicity of judicial 

proceedings, 
Section 40 (1) enables the plaintiff to 
claim damages either in addition to, or 
in substitution for, such injunction. 
Section 41 says that an injunction cannot 
be. granted. 


tract the performance of which would 
not be specifically enforced." 


Section 42 however enables the Court to 
grant an injunction to perform a negative 
agreement notwithstanding anything con- 
tained in section 41 (e) provided the 
plaintiff has not failed to perform the 
contract so far as it is binding on him. 


15. Chapter II deals with specific per- 
formance of contracts and the provisions 
contained in that chapter are to govern the 
grant of injunction as per section 38 (2). 
Section 10 deals with cases in which spe- 
Cific. performance ' could be granted. 
Section 10 (b) says that a specific per- 
formance can be granted in the discretion 
of the Court if the act agreed to be done 
is such that compensation in money for 
its non-performance would not afford 
adequate relief. Section 14 which deals 
with contracts which cannot be specifi- 
cally enforced also says that a contract 


for non-performance of which compen-: 
sation in money is adequate relief cannot: 
It is with’ 


be .specifically "enforced. 
reference to these statutory provisions 
the-appellant's prayer for an interim 
injunction has to be considered. 


a contract of service or a contract of 


agency cannot be specifically enforced as. 
the breach thereof can always be com-' 


pensated in money.’ The learned coun- 
sel for the appellant does not dispute this 
proposition. But what he contends is 


that as the contract of service in this: 


case contains a negative covenant, such 
a negative covenant can be enforced by 
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granting an injunction pending the süit: 
It is said that under section 42 ` the 
Court is empowered to grant am injunc- 
tion to perform a negative agreement. 
The learned counsel reads clause (2) of 
the contract of service, dated 3rd Janu- 
ary, 1975 as providing for’ an‘ implied: 
negative covenant that the first respon- 
dent wil work for- the benefit of the 
appellant company and not for anybody 
else including himself. Clause 2 of the 
service agreement is as follows: 


“Mr. Gopinath shall be just, true and 
faithful to the company in the per- 
formance and carrying out of his duties 
and shall use his best endeavours to 
ensure the advancement and prosperity 
of the business of the company, and 
shall in all things carry out, obey and 
fulfil all such reasonable instructions 
and directions as shall from time to 

time be given to him by the company or 
any person or persons authorised by 
the company." 


This clause says that the first respondent 
should be just, true and faithful to the 
company in the performance of his duties : 
and shall use his best endeavours to the. 
advancement and prosperity of the com- 
pany. He has also to obey all reason- 
able instructions issued by the company 
from time to time. We are not inclined 
to construe this clause as implying a nega- 
tive covenant.. The said clause nowhere 
states that the first respondent ' cannot 
take up the same or similar agency after 
his services are terminated. It is true, 
so long as he is in. office as Chairman of 
the. Board of ' Directors he cannot act 
against the interests of the company but 
has tà faithfully act/for its advancement. ° 


. In‘ this.case, as.already stated, the first 


respondent’s services have been admit- 


" tedly terminated by the appellant com- ' 
16.. It is well established that normally ` 


pany. by an order, dated 3rd December, 
1977. "Therefore, even assuming that 
clause 2 can be construed as implying a : 
negative covenant that the first respon- 
dent cannot compete with the appellant | 
or take up any similar or same agency 
business, so long as his services do not 
stand terminated, the proviso to section 42 
comes . into operation. The appellant 
having terminated the services of the first t 
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Irespondent, it is no longer in a position 
ito perform its part of the service con- 
tract and, therefore, it cannot seek to 
lenforce the alleged negative covenant 
contained in the contract of service. Any 
jorder granting an injunction now for the 








actually amount to specific performance 
of a covenant in an agreement which has, 
been put an end to by the appellant itself.. 


We are, therefore, of the view that the. 


ormal rule that the Court shall.not 
‘grant an injunction in the matter of a 
contract of service which cannot be speci- 
fically enforced, contained in section 41 
(e) will apply to the facts of the case 
land the appellant cannot invoke the ex- 
{ception contained in section 42 as it has 
lterminated the service contract before jit 
invoked the assistance of the Court to 
lenforce the negative covenant by the 
“issue of an injunction. After the, termi- 
nation of the service agreement by the 
appellant there is no obligation existing 
in its favour which could be specifically 
enforced. Clause 2 of the said service 


rformance of.a negative covenant would. 
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agreement which is the only.provision te- ` 
lied on by the appellant does not create . 


and obligation in its favour after the 


H 


contract of service comes to-an end and: 


it deals with the first respondent's obli- : 


gations only during the currency of the. 


service agreement. 
no enforceable obligation in favour of the 
appellant as on date of suit. - ! 


117. 


Imoney and therefore sections 38 (3) (c) 
and 14 (a) will come in the way of the 





way of an injunction. This is the yiew 

en by the trial Judge and, we are in 
entire agreement with him. Jt is well 
lestablished that a contract of service can- 
«mot be specifically enforced as a breach 
ithereof can always be compensated in 
money. 
|grant of an injunction is a matter of dis- 
cretion of the Court and it cannot be 
(claimed as of right. 
cretion has to be exercised in a judicious 


manner and in accordance with the pro- , 
visions relating to the grant of injunc- ' 


tion contained in the Specific Relief Act. 


There is, therefore, : 


We are also satisfied that even if, 
(there is a breach of the negative covenant . 
las alleged, it could be compensated in. 


ICourt granting relief to the appellant by. ` 


The general rule is that the . 


No doubt, the dis- , 
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As alieàdy stated, TW this'case the áppel- 
lant's'prayér for an interim injun¢tion 
is based on section 42 which is more or 
less an ‘exception’ to the: general - ‘rule 
contained in section 41 (e).  That'an 
injunction cannot be granted to prevent 
the breach of a' contract; which cannot be 
specifically enforced is: not disputéd. 
The learried counsel for the appellant re- 
fers to clause 2 of the service agreement 
dated 3rd January, 1975 and submits 
that though there is no express negative 
covenant, a negative. covenant that ` the 
first respondent cannot take over a simi- 
lar or the same, steamer agency should be 
implied. We do -not see how the above 
clatise in the service agreement can be 
construed as an implied negative cove- 
nant. Under this clause the first respon- 
dent is boünd to be faithful to the com- 
pany and should use his best endeavours 
to ensure the advancement and prosperity 
of the company and to obey all instruc- 
tions of the company. That does not 
expressly ` or impliedly prevent the 
first respondent from giving up his 
service under the appellant and 
starting an agency business of fiis: own. 
As already stated, the first réspondent's 
services’ have been terminated on 3rd 
December, 1977 and even if clause 2: of 
the service agreement is construed as an 
implied negative covenant not to "work 
against the.interests of the company; that 


. negative covenant cannot subsist 'after 


the service agreement has been put an.end 
to by: the appellant itself by terminating. 
the services of the first respondent. Jt 
is in this context the proviso to section 
42 becomes material.-: The proviso says 
that the applicant who seeks an injunc- 
tion must be in.à position to perform the 
contract so far as itis binding om him. 
The obligations of the first réspondent 
under clause 2 of the service agreement 
cannot extend beyond the period. referred 
to in the service agreement and his obli- 
gations are limited only to the period of 
his service under the appellant. , Now 
that the appellant has put an end to the 
service agreement by terminating the ser- 
vices of the first respondent, he has failed 
to perform his part of the contract by 
retaining the first respondent till the ex- 
piry or five years from 3rd January, 


iT) 


11975. -In view of the proviso to, sec- 
ion, 42 the appellant who has termi- 
Inated the services of the first respondent 
junilaterally, cannot now seek to enforce 
ithe alleged negative agreement. In this 
jview of the matter, the appellant has dis- 
labled himself from getting a relief of 
ünterim injunction by terminating the 
jservice agreement. Therefore it is not 
necessary to go into the various decisions 
and authorities cited by the learned coun- 
sel for the appellant. 








18. The learned counsel for the appel- 
lant would contend that though the ser- 
vices of the first respondent have been 
terminated by. the appellant by an order 
dated 3rd December, 1977, the service 
agreement should be deemed to continue 
‘or subsist. for the purpose of claiming 
injunclion under section 42 and that the 
first respondent himself has treated the 
service agreement as subsisting by invok- 
ing the arbitration clause . contained 
therein even after the filing of the suit. 
The learned counsel also refers to the 
fact that the first respondent has not 
accepted the validity of the order of 
termination of his services and states 
that therefore he is not entitled to take 
advantage of the order of termination of 
service and that the order of termination 
would not stand in the way of the appel- 
lant from getting a relief by way .of 
injunction under section 42. - Mr. 
Govind Swaminathan, learned counsel for 
the first respondent however, submitted 
that the first respondent has accepted the 
order of termination and has invoked the 
arbitration clause contained in the ser- 
vice agreement only for damages.arising 
out of the termination of services. The 
question is not whether the first respon- 
dent has actually accepted the order of 
termination of service or not. The 
relevant question is what is the con- 
duct of the ‘appellant with reference 
to the service agreement. when he has 
approached the Court seeking a relief 
of injunction. We are of the view 


at even if the first respondent has- 


not accepted the validity of the order 
of termination, so far as the appellant is 
concerned, he having unilaterally put an 
end to the- service agreement, he cannot 
seek the relief of injunction to enforce 
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the so-called implied, negative covenant 
in clause 2 of the service ‘agreement. 

p 1) 
19. In support of his plea that the 
Service agreement though terminated 
should be deemed to continue or subsist 
for purposes of section.42, Mr. Chella- 
swami, relies on the decisions in Damo- 
dar Valley v. K. K. Kart and Hill v. 
C. A. Parsons and Company Limited. 
In the first case it has been held 
that a mere repudiation by one party 
alone does not terminate the contract 
and that as even after such repüdia- 
tion the contract subsists for the deter- 
mination of the rights -and obliga- 
tions of the parties thereunder, an 
arbitration clause contained therein also 
survives. This decision recognises the 


_ well-established principle that even after 


the termination of the contract the 


"arbitration clause contained therein has 


to operate for the purpose of determining 
the rights and obligations of the parties 
thereunder. Asa matter of ‘fact, in midst 
of thé cases, arbitration agreements ‘will 
be ‘operative only after either of the 
parties commits a- ‘breach of the agree- 
ment or resiles from the same. Therefore 
this decision which merely-says that the 
arbitration clause in an agreement sur- 
vives for the purpose of determination 
Of the rights and obligations of the par- 
ties even though the contract has been 
put an end to, wil not be of any 
assistance to the appellant who seeks to 
enforce a covenant in a contract by get- 
ting an injunction, after the contract has 
been put an end. In Hill v. C. A. 
Parsons Company Limited?, there was a 
termination of a service agreement uni- 
laterally by the employer which was not 
accepted by the employee. The emplo-- 
vee sought an injunction from the Court. 
to restrain the employer from implement- 
ing the notice of termination. In that’ 
case the employee who approached the 
Court for an injunction was willing fo 
perform his part of the contract while 
the employer had committed a breach of ' 
the contract of service by terminating’ 
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the: service of the employee without giv- 
ing . due notice as provided for in the 
contract. Therefore the Court granted 
interim injunction. There the person 
who approached the Court is not the one 
who terminated the contract of service. 
Therefore that decision also does not 
have any relevance in’ determining the 
question whether the appellant has satis- 
fied the proviso to section 42. . 


20. The learned counsel for the appel- 
lant also referred to the decision of the 


House of Lords in American Cyanamid: 
v. Ethtcan*, in support of his plea: that 
it is not necessary for the appellant to: 


establish a prima facie case and that if 


the plaintiffs: claim is not frivolous or: 


vexatious, interlocutory relief could be 
granted after considering the balance of 
convenience. In that case the House of 
Lords held that there was no rule of 
law that the Court was precluded from 
considering whether, on a balance of 
convenience, an-interlocutory injunction 


should: be granted unless the plaintiff. 


succeeded in establishing a prima facie 
case or a probability that he would be 
successful at the trial of the action, that 
all that’ was necessary was that the Court 
should be satisfied that the claim was not 
frivolous or’ vexatious, 1.é., that there 
was a serious question to be tried. 
According to the learned counsel the 
appellant need not establish a prima facie 
case at this. stage and it is sufficient if 


his claim in the suit is found to be not. 


frivolous or vexatious. It is said that 
the appellant’s claim in the- suit is not 
frivolous or vexatious and, therefore, the 
Court has to consider the grant of injunc- 
tion on a consideration of the balance 
of convenience. 


21. We have already held that the 


appellant by terminating the service con- 
tract has disabled itself from getting a 
specific performance of the negative 
covenant said to be contained in clause 2 
of the service agreement and in reaching 
that conclusion we have not proceeded 
on the basis that the appellant has not 
established a prima facie case, nor have 
we decided the matter on the basis of 
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balance of convenience. Therefore the 
above decision does not help the appel- 
lant. In this view we are not also 
considering the contention put forward 
by Mr. Govind Swaminathan, learned’ 
counsel for the respondents that on the. 
facts of this case the appellant cannot 
get a permanent injunction even after 
the trial of the suit and, therefore, ‘he, 
cannot get an interim injunction. We 
are also of the view that it is unneces- 
sary to decide the tenability of the con- 
tention urged by the learned counsel for 
the respondents that under section 27 of 
the Contract Act any service agreement. 
which puts a restraint on a contracting 
party exercising a lawful profession, 
trade or business or any kind will be 
void and the applicability of the decision 
of the Supreme Court in N. S. Golikari 
v. Century Shipping Company’, to the. 
facts of this case. 


22. Since we are of the view that the 
service agreement, the covenants of which} 
are sought to. be enforced by the appel- | 
lant by the issue of an injunction does 
not subsist after its termination by the 
appellant itself on 3rd December, 1977, 
we are nob going into the question whe- 
ther the appellant has got a prima facie 
case or whether the balance of conveni- 
ence warrants the grant of an injtinc-| 
tion. Besides, we are inclined to, agree 

with the learned trial Judge that even" 
if an injunction is granted against the 

respondents restraining them from taking 
up the Clan Line Agency, it will not 

enable the appellant to continue the Clan 

Line. Agency. We therefore find that 
there are no merits in the appeal. 





The appeal is, therefore, dismissed witlr 
costs. C ; . 


23. Any observation, made in this 
appeal will not, however, prejudice the 
appellant in establishing its case at the. 
trial of the suit. : 


24. Mr. Chellaswami submits that hav-: 
ing regard to the heavy stakes involved,' 
there may be a direction to the learned 
trial Judge to dispose of the suit C.S. 
ML HD CUN CE MEER KA ME 
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No. 450 of 1977 expeditiously. Such 
a request may be made to the learned 
trial Judge and it is for him to consider 
the request and dispose of the suit as 
early as possible. 


S.J. Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT. MADRAS. 


PRESENT :—S. Mohan, 7. 


K. Chinnapappu . Petitioner* 
9.7 
M. Mariappa Chettiar Respondent, 


Motor Vehicles Act (V of 1939), sections 3 
(nn) and 2 (28-A)—‘“‘Road length" and 
** Route" — Definition of—Calculation of 
distance for purpose of jurisdiction how made. 


Section 2 (28-A) of the Motor Vehicles 
Act, 1939, defines “route”? as meaning a 
line of travel which specified the highway 
which may be traversed by a motor vehicle 
between one terminus and another. The 
definition of “road length" is contained 
under rule 3 (zn) which means the actual 
distance of any road as a physical track. 
Neither of these definitions in any way 
affects the construction that with 
regard to the calculation of the 
distance for the conferment of jurisdictlon 
upon the authority it is from 
zero point. It is not necessary ‘that 
actually the bus should ^ travel 
through that’ route. Looked at from 
this point of! view, there is no ques- 
tion of imaginary or artificial consideration 
being imported under such construction. 
On the contrary, it appears to be an 
eminent rule of construction, which will 
obviate many difficulties. For instance, 
in a city or town if there are more than 
one bus stand’ concerning the same route 
and if it is to be calculated from terminus 
to terminus as per the route on which the 
bus travels, certainly the distancé may 
vary. One bus stop may lie very near, 
while the other may be in the interior 
of the city or town, asthecase may be. 
Therefore the calculation from zero point 
is a salutary principle which has to be 
adopted. - [Para. 3.], 





* C.R.P, No. 1282 of 1976. | 
. | . 268 April, 1978. 
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Petition under section 64-B of the Motor 
Vehicles Act read with section 115, Code 
of Civil Procedure, praying the High 
Court to revise the order of the Court of 
the State Transport Appellate Tribunal, 
Madras, dated lOth February, 1976 and 
made in Appeal No. 27 of 1975 (R.No. 
2794/B4/74, dated 30th November, 1974, 
The Regional Transport. Authority, 
Chelamandalam). 


N. G. Krishna Iyengar, for Petitioner. 
M.. N. Rangachari, for Respondent. 
The Court made the following 


OrverR.—This revision is directed against 
the order of the State Transport Appellate 
Tribunal, Madras, made in Appeal No. 27 
of 1975 reversing the order of the Regional 
Transport Authority, Chelamandalam at 
Tiruchirapalli dated 30th ^ November, 
1974. As item No. 8, in his meeting the 
following subject was taken up for con- 
sideration by the Regional Transport 
Authority, Chelamandalam at Tiruchi- 
rapalli on 30th November, 1974, the 
application of Thiru M. Mariappa' Chet- 
tiar, Proprietor, Sri Thiyagarajan Trans- 
ports, Kumbakonam, for the extension of 
the route Kumbakonam to Pudukudy via 
Thanjavur as Kumbakonam to Tiruchira- 
palli wa Thanjavur and Pudukudy 
involving curtailment of two singles from 
Kumbakonam to Thanjavur and grant 
of two additional singles from Thanjavur 
to Pudukudy in respect of his bus MDS. 
4509 so as to ply to the timings already 
notified. A representation was also 
received as objector by one K. Chinna- 
pappu, who is the revision petitioner 
herein. The question arose as to-the 
distance of the route. The distance 
from the central point to central point 
alone should be taken into account was 
what was. argued on behalf of the respon- 
dent herein. As against this, it was” 
contended that the actual distance from 
Meenakshi: Rice Mil to zero point is. 
24.2 kms., which: is in excess of the maxi- 
mum permitted distance by 2 kms; 
while the exact distance from the termina- 
ting point at Pudukudi wz., bye-pass 
road to Tiruchy bus stand was 29 kms, 
In view of this, the Regional Transport 
Authority rejected the application. On 
appeal the State ‘Transport Appellate 
Tribunal, Madras, was of the view that 
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it should not .be calculated from central 
point to central point.. On the contrary 
the distance must be calculated from 
zero point. In support of this reasoning, 
it relied upon a judgment of this Court 
rendered in N. M. Palanichamy v. (1) The 
Additional State Transport Appellate Tri- 
bunal, Madras, (2) Chridopher Transports, 
Tuticorin, Respondents in W.P.No. 114/71. 
(1) The Lion Automobile Service Com- 
pany, (2) The Additional State Transport 
Appellate Tribunal, Madras, Respondents 
in W.P.No. 115/71. .2 kilometres in 
€xcess, which was too negligible, had to 
be ignored in W.P. No. 926 of 1967. 
Hence, the matter was allowed and for 
fresh consideration on merits it was remit- 
ted to the Regional Transport Authority. 


2. Mr. N.G. Krishna Iyengar, the learned 
counsel for the petitioner draws my 
attention to the definition of “road 
length" occurring under rule 3 (nn) 
of the Rules and also the definition of 
*"route" as occurring under section 2 
(28-A) of the Motor Vehicles Act,1939 
and then saysthat the bus does not travel 
through the zero point and that it 1s not 
proper for any authority to notice artifi- 
cial or imaginary consideration of zero 
point and then says that the distance must 
be calculated from only zero point. 
It is the further submission of the learned 
counsel that admittedly all the ‘buses ply 
only through the bye-pass road. There- 
fore, the order of the appellate authority 
is incorrect and, therefore, will have to 
be revised. As against this, Mr.M.N. Ran- 
gachari points out that the decision in 
N. M. Palanichamy v. (1) The Additional 
State Transport Appellate Tribunal, Madras, 
(2) Chridopher Transports, Tuticorin, (1) The 
Lion Automobile Service Co., (2) The Ad- 
ditional State Transport Appellate Tribunal, 
Madras,which was relied on by the State 
Transports Appellate Tribunal; Madras, 
is squarely in point and in any case it 
will not only be salutary, but highly 
desirable to adopt a uniform standard 
and calculate the distance for the purpose 
of conferment of jurisdiction only from 
zero point. ‘Neither the definition 
of "route" occurring in section 2 (28-A) 
of the Motor Vehicles- nor the definition 
“road length" occurring in rule 3 (nn) 
ofthe Rules would militate against such 
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a. construction. Calculated in this man- 
ner, the distance is only 24.2 kilometres 
and the excess of .2 kilometres could 
validly be ignored. Therefore, no 
exception should be taken to the order of 
the State Transport Appellate Tribunal, 
Madras. 


3. Ona careful consideration of the 
above arguments, I am of.the view that 
there is greatsubstance and justice in 
what the learned counsel for the res- 
pondent contends. Section 2 (28-A) of 
the Motor ‘Vehicles Act, 1939, defines 
the “route” as meaning a line of travel 
which specified the high way which may 
be traversed by a motor vehicle between 
one terminus and another. The defini- 
tion of “Road length" is contained unde 
rule 3 (nn) which means the actual dis- 
tance of any road as a physical track, 
Neither of these definitions could in any 
way affect the construction with regard 
to the calculation of the distance for the 
conferment of jurisdiction upon ` the 
authority is from zero point. lt is not 
necessary that actually the bus should 
travel through that route. Looked at 
this point of view, there is no question of 
imaginary or artificial consideration being 
imported under such construction. On 
the contrary, it appears to be an eminent 
rule of construction, which will obviate 
many difficulties. For instance in a cit 
or town if there are more than one bus 
stand concerning the same route and if it 
is to be calculated from terminus to ter: 
minus as perthe route, on which the 
bus travels, certainly the distance may 
vary. One bus stop may lie very near, 
while the other may lie in the interior of 
the city or town, as the ‘case may be. 
Therefore, the calculation. from zero 
point is a salutary principle which has to 
be adopted in this case. The ratio of 
Writ Appeal Nos. 114 and 115 of 1971 
though rendered prior to the amendment 
will still hold good notwithstanding the 
amendment of the law. 
4. Inthe instant case, the State Trans- 
port Appellate Authority himself has in 
fact found that the distance is 24.2 kilo- 
meters. .2 kilometre is too negligible 
distance. That has rightly to be igno red 
as laid down in. M/s A.Rt. Bus Service (P) 
Limited, Tayankondam v. M]s.-.Natesan. Trans- - 
port (P.) Limited, Kumbakonam and 2 atkers. 


i) 


S. In the result, Iseee absolutely no 
warrant for interference. Accordingly 
the civil revision petition is dismissed. 
However, there will be no order as to 
Costs. ; 

RS. — " —— — Petition dismissed. 
IN THE HIGH COURT OF JUDICA- 
"TURE AT MADRAS. 


PRESENT :—S. Suryamurthy, 7. 
Ramaswamy. Udayar 


De i 
Ponniah Pillai and another 

.. Respondents. 
Tamil Nadu Cultivating Tenants Arrears of 
Rent (Relief) Act (XXI of 1972), section - 
(2)—Applicability—Petition by tenant for 
declaration of arrears of rent being wiped 
off, in lardlord's suit for damages for raising 
sugarcane crops without permission——Petition 
not maintainable. E ae 
"he provisions of section .3 (2) of the 
Tamil Nadu Act XXI of 1972 can be in- 
voked only in a suit or proceeding pending 
on the date ofthe publication of the Act 
or for the recovery of any arrears of rent, 
or for ‘eviction of a cultivating tenant for 
non-payment of any arrears of rent and 
not in any suit or proceeding for recovery 
of damages:for use and occupation or, 
as in, the-instant case for damages for 
misuse. [Para. 2.] 


Petitions under section 8 of Act XXI of 
1972 praying the High Court to revise 
the Order of the Court of the 
III Additional Subordinate Judge, Tiru- 
chirapally dated 19th April, 1974 and 
made in I.A.Nos.306 of 1973 in OS. 
No. 793 of 1971 and J.A. No. 307 of 1973 
in O.S. No. 187 of 1973 respectively. 


V. Natarajan and V. Nicholas, for Petitioner. 
E. Padmanabhan, for Respondents. 
The Court delivered the following 


JUDGMENT:—These two civil 
petitions -have been preferred against the 
common order passed by the. learned 
Third Additional Subordinate Judge, 
‘Tiruchirapalli, dismissing two applica- 
tions filed bv the  revision-petitioner, 


ee Petitioner” 


e 


^ 





* C.R.P. Nos. 1618 and 1619 of 1975. 
29th March, 1978. 
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who was; the. defendant in: O.S.No.793 
of 1971 and O.S,No.187 of 1973, under 
section 3 (2) of the Tami] Nadu Act XXI 
of 1972 for a declaration that the’ arrears 
of rent payable by him have been wiped 
off by virtue of certain payments made 
by him and evidenced by the receipts 
produced by him into Court. The 
learned Subordinate Judge held that 
the whole of the rent had not been paid 
within six months from the date the Act 
came into force and dismissed the appli- 
cations. That question, however, need 
not be gone into. These two civil revi- 
sion petitions can be decided on a ques- 
tion of law. ‘The two suits have been 
filed by the two landlords not for re- 
covery of rent, but for recovery of da- 
mages for misuse of the lands by the 
tenant. The lands were admittedly 
granted on lease to the defendant in the 
two suits who is the revision-petitioner 
in both these petitions, for cultivating 
paddy. However, in portions . of .both 
the lands, he had raised sugarcane crops 
without the consent of the landlords. 
Therefore, the landlords filed the two suits 
referred to above for -recovery -of 
compensation or damages for misuse. 


2. ‘The provisions of section 3 (2) of the 
Tamil Nadu Act XXI of 1972 can be 
invoked only in a svit or procéedi 
pending on the date of the publication 
of the Act for the recovery of any arrears 
of rent, orfor the eviction of a cultivatin 
tenant for non-payment of any arrears 
of rent, and not in any suit or proceed- 
ing for recovery of damages for use and 
occupation or, as in the instant case, 
damages for misuse. In the .circum- 
stances, I am of the opinion that the 
revision petitioner is not entitled to 
the benefits of section 3 (2) of the Tamil 
Nadu Act XXI of 1972. Therefore, these 
two civil revision petitions are dismissed 
with costs. 

R.S. 


Lac d 


. Petitions dismissed. 


` 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. JVainar Sundaram, F. 
Ranganathan 
» 


Ranganathan, S/o. Muthaiah Pillai 
.. Respondent. 


Tamil Nadu Cultivating Tenant’s Arrears of 
Rent (Relief) Act (XI of 1972), section 3 (1) 
—Scope and applicability—Cultivating tenant 
depositing Rs. 991.50 as representing the 
value of rent for fasli 1381—Landlord object- 
ing to deposit as inadequate—Finding of 
Revenue Officer’ that the proper deposit should 
be of Rs. 1,051.50—Time given to tenant 
to deposit the difference—Order of Revenue 
Officer whether liable to be revised. ` 


Held: ‘The Court below found that a 
bona fide controversy had arisen for adju- 
dication as to the proper deposit. The 
“landlord” put forth a. plea that grams 
also were raised and their value had not 
been deposited. The Court below found 
that this case of ‘landlord’ was without 
substance and there had been a mistake 
committed by the cultivatmg tenant only 
with regard to the paddy and straw. 
Hence there was justification in excluding 
the time taken by the Court in the enquiry 
under section 3 (1) (cy of the Act. 

i l [Para. 14.] 


.. Petitioner? 


Cases referred to:— 


Kasthari Ammal v. Perumal Naicker, (1974) 
T.L.N.J. 38; Mookan v.. Durai Pandian, 
(1974) T.L.N.J. 142; Sammanna Goundar v. 
Mysore Mission by its Power agent Rev. 
Father Uthrium, (1977) 1° M.L.J. 38; 
Subramania Thevar v. Angammal, -(1973) 
T.L.N.J. 516; Chinnathambi , Padayachi, v. 
T hanicachalam Pillai, (1974) T.L.N.J.-177; 
M. Ramaswami v. Sennimalat Goundar, (1974) 
T.L.N.]. 389; Lakshmi Ammal v. Kalanjiyam, 
(1978) T.L.N.J. 125. : 


Petition under section 8 of the Tamil 
Nadu Act XXT of 1972 praying the High 
Court to revise the order of the Revenue 
Court, Mayuram, dated 23rd March, 
1974 and made in P.No. 479 of 1973. 


R. Balachander, for Petitioner. 


*C.R.P. No. 840 of 1975. 
14th March, 1978, 
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The Court made the following 


Orver.—The petitioner in this revision 
is the “landlord” within the meaning of 
the Tamil Nadu Cultivating Tenants Arre- 
ars of Rent (Relief) Act (XXI of 1972), 
(hereinafter referred to as ‘the Act’). The 
respondent herein claims himself. to be 
a ‘cultivating tenant’ within the -meaning 
of the Act. Reliefs were asked for by the 
respondent herein under section 3 of the 
Act by filing a petition P.No. 479 of 1973 
on the file ofthe Revenue Court,Mayuram, 
against the “landlord”. The ‘cultivating 
tenant” deposited a sum of Rs. 991.50 
on 9th February, 1973 which according 
to him represented the value of rent 
for the property in question for fasli 1381 
under the Act. The “landlord” contest- 
ed the claims of the “cultivating tenant” 
stating inier alia that the deposit was 
inadequate because grams were raised and 
the value of the grams has not been 
included and even otherwise the value 
of the paddy and straw has been worked 
out at a lesser rate. The Revenue Court 
found that the claim for value of the 
grams put forth by the “landlord” is not 
tenable because it had not been proved 
that the “‘cultivating tenant" raised grams. 
With regard to the value of the paddy 
and straw, the, Revenue Court held it 
must be Rs. 1,051.50 and giving credit to 
the sum of Rs. 991.50 already deposited 
the “cultivating tenant" was directed to 
deposit the sum of Rs. 50 and he was 
given time till 24th March, 1974.to deposit 
the sum of Rs. 50 and report the matter 
on 25th March, 1974. This order of the 
Revenue Court was passed on 23rd March, 
1974. The present’ revision has been 
preferred by the “landlord” challenging 
the order of the Revenue Court. ©. ` 


2. Thiru R. Balachander, learned coun- 
sel appearing for the petitioner contends 
that in view of the pronouncements of 
this Court construing the provisions of the 
Act, the Revenue Court must be held to: 
have no jurisdiction to grant time to the 
*cultivating tenant" to make up the short- 
fall in the proper amount to be deposited 
and in any event the “‘cultivating tenant" 
was not bona fide in not making the proper. 
deposit and hence the application -for 
reliefs under the provisions of the Act must 
be rejected. a d 
3. Itis true that this Court had occasion 
to consider the provisions of the Aet 
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and in particular section 3 of the Act in 
‘some of the decisions but in my opinion 
the import of and the principle deducible 
from the said: decisions do not support 
the contentions put forth by the learned 
counsel for the petitioner. 


4.- It would be pertinent to . extract 
section 3 (i) of the Act to understand 
and appreciate the implications thereof: 
“All arrears of rent payable by a 
_ cultivating tenant to the landlord and 
outstanding. on the 30th’ June,. 1971 
(hereinafter referred to as arrears of 
rent) shall be deemed to be discharged 
. whether, or not a decree or order has 
. been obtained therefor, if such cultivat- 
` Ing tenant :— M 
(è) has before the date of the -publica- 
tion of this Act paid to the landlord or 
deposited in the Court or before the 
. competent authority, to the account 
of the landlord ; or : 
` (8) pays or deposits in the manner 
Specified in. clause (b) within six 
. months from the date of the publication 
` - of this Act ; or 


(ii) is deemed to have paid or deposit“ 

' ed under this Act ; l , 
the whole of the rent due-for the 
fasli commencing on the lst 
July, 1971 and ending with the 30th 
June, 1972 (herinafter referred to as 
the current rent) ` 


. (D A cultivating tenant may— 


(i) deposit in the Court or before the 
competent authority, to the. account 
f the landlord, the current rent or if 
the rent be payable in kind, its market 
value on the date of deposit. 


(c) The Court in wbicb, or the com- 
petent authority before ^ which, the 
deposit is made shall cause notice of 
the deposit to be issued to the landlord 
and determine, after a s . en- 
quiry, whether the amount deposited 
` represents the correct amount of the 
- current rent due from the cultivating 
" tenant. If the Court or competent 


' authority finds that any further sum is- 


‘due, it shall direct the cultivating tenant 
to deposit the further sum within the 
period. specified in clause (a) (i). If 
"the : Court -or 
adjudges that no further sum is due 


or if the cultivating tenant deposits 
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- within the time.referred to above, such 

~ further sum as is ordered by the Court 
or competent authority, the cultivating 
tenant shall be deemed to have paid 

. the current rent for'the purposes of 
this Act.” 


5. In Kasthuri Ammal v. Perumal Naicker!» 


Ramanujam, J., had to deal with 
a case under the Act in which 
the ^ application - under section 3 


was filed on 12th February, 1973 because 
llth February, 1973 happened to be a 
holiday. There was a short-fall. with 
reference to the proper deposit under the 
Act and the Court below ‘declined to 
grant further time. The order of the 
Court below was passed on 5th. May, 
1973 and on the question as to whether 
further time could be granted, the learned 
Judge held that the Court cannot extend 
the time beyond the six months period. 
6. N.S.Ramaswamy, J.,in FV. Sankara 
Ayyar v. Sandana Muthiriar®, agreed . with 
the above view of Ramanujam, J., and 
discountenanced the plea that the 
Revenue Court has jurisdiction to extend 
the time for making the proper deposit. 
In the. case dealt with by N.S.Rama- 
swami, J., the deposit which was found 
to be insufficient was made on 6th 
February, 1973 and the order of the 
Court below directing the cultivating 
tenant to deposit further amounts to make 
up the deficiency was passed on 2nd May, 
1973.From the discussion of the facts in the 
judgment of the learned Judge it appears 
that in the said case the Court below 
purported to extend the time. 

7. In 'Subramania Thevar v. Angammal?, 
Kailasam, as he then was, 
observed that taking the entire section 
as a whole the proper: construction 
would be to hold that the tenant would be 
entitled only to a period of six months 
from the date of the publication of the 
Act ; but in determining that period, the 
time taken by the Court under section 3 
(1) (c) of the Act will have to be excluded. 


8. N.S. Ramaswami, J., in Mookan alias 
Pichiah Naitar v, Durai Pandian and others* 
held’ that the cultivating would get the 
benefit of wiping out the arrears ifthe 





1, (1974) T.LN.J.38 °° - 
2. C.R.P. No. 1372 of 1973, 
3. (1973) T.L.N.]. 516. 

4. (1974) T-L.N.J. 142. . 
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whole of the rent due for fasli 1381 is paid 
and the Act cannot’be availed of by the 
cultivating tenant if only a part of the rent 
is paid. The learned Judge repelled 
the argument that even though the 
whole of the rent due for fasli 1381 
might not have been either paid or 
deposited, the arrears should be held to 
have been wiped out in proportion to 
the payment or deposit made. | 


9. There is another judgment of N.S. 
Ramaswami, J., in  Chmnathamb: Pada- 
yachi x. Thanichachalam Pillai and another. 
The learned Judge referred. to. the 
dictum of Kailasam, J., as he then was 
in Subramania Thevar v. Angammal?, and 
upheld the contention on. behalf 
of the landlord that’ the ^ enquiry 
contemplated under section. 3 (1) .(c) 
can be only in respect of any bona fide 
dispute regarding the amount payable. 
The learned Judge held that only if 
there is any bona fide controversy as to 
the amount due, the exclusion. of the 
time taken by the Court, will arise for 


é 


consideration. . 

10. In. M. Ramaswami and another v. 
In SenmimalaiGounder?, Ramaprasada Rao, 
J..was concerned with a case where the 


original deposit was made on 13th 
October, 1972 and the authorised 
Officer in that case passed an order 


on 5th March, 1973 to make .further 
deposit ofRs. 50 and the deposit was made 
on 9th March,. 1973. The learned 
Judge followed’ the decision of 
Kailasam, J. as he then was, in. Subrama- 


ma Thevar v. Angammal*, and held that: 


* 


thé time taken by the Court under 


section 3 (1) (c) will to behave excluded | 


11. Suryamurthy, J., had occasion to 
consider this question in Lakshmiammal v. 
Kalanjiyam*, where the deposit was made 
on 9th February, 1973 and the order of 
the - Authorised Officer ` granted a 
further period of 2 months from the 
date of his order to deposit the balance. 
The learned Judge íollowing the ratio 
of the decisions of of N.S. Ramaswami, 
J., in V.Sankara Ayyar v. Sandana Muthiriar® 
held that the provisions of the Act would 





l (1974) T.L.N.J. 177. — "T 
2. (1973) T.L.N.. 516. ` A 
8, (1974) T.L.N.J. 389. 

4. (1978) T.L.N.J. 125. 

5. C.R.P. No. 1372 of 1973. 
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not enable the Court to extend the 
time beyond the period prescribed by it. 


12. The decisions referred to above have 
recognised the principles that the period 
of six months referred to in section 3 ' 
(i) (a) (a) of the- Act cannot be extended: 
by the Court; that the time taken. 
by the Court in deciding the case under 
section 3 (i) (c) of the Act will have to be 
excluded: and that if the cultivating 
tenant acts malafide and deliberately 
deposits inadequate and insufficient. 
amounts, and drags on the proceedings 
to a considerable length of time, then the 
time taken by the. Court under section. 
3 (i) (c) of the Act cannot be availed. 
of by the cultivating tenant so as to be 
excluded in computing the period of six. 
months concerned. Coming to the facts. 
of the present case the deposit was rnade 
on the 9th February, 1973 which was later 
found to be not adequate in the sense 
a further deposit of Rs. 60 was directed. 
to be made ‘by the: Court below. The 
order of the Court below is dated 23rd. 
March, 1974. 'The Court below gran- 
ted time.till 24th March, 1974 to make 
the further deposit of Rs. 60, that «is, a. 
day's extension was granted. When .the 
original deposit was made on 9th February.. 
1973, the “‘cultivating tenant" had, two 
days time to make requisite deposit 
within the period’ of six months. If the 
time taken by the Court viz., the period. 
between 9th February, 1973- and 23rd. 
March, 1974 is excluded then one day’s 
time granted by the Court below to make- 
up: the deficiency cannot be said, to, be 
without jurisdiction. The Court below 
has not extended the time beyond. six. 
months period. . JEU 


13. In a recent pronouncement, V. 
Ramaswami, J., in Sammanna Gounder. v. 
Mysore Mission by its power agent Rev. Father- 
Uthrium! has accepted the principle that 
if a few days are left after the appli-. 
cation for declaration was filed ..then 
that tenant would be satisfying the 
provision if he deposits the money with- 
in the left-out period after the disposal: 
of his application. I am in respectful 
agreement with the said principle laid 
down by the learned Judge and. 





1. (1977) 1 MLL.J. 38. 


In SAVANI TRANS, P. LTD. V. CHINNASWAMI MÜDALIAR & qo. (Ramaprasada Rao,CF.) 335 


I am inclined to follow the same to the 
facts of the present case. 


14. Even otherwise, the Court: below 
[found that bona fide controversy has 
larisen for adjudication as to the proper 
‘deposit. The “landlord” -put forth a 
plea that grams were raised and their 
value has not been deposited. The 
Court below analysed the materials on 
record and found that this case of the 
"landlord" is without substance and 
there has been a mistake committed by 
the “cultivating tenant” only with regard 
to the paddy and the straw. Hence, 
there was jurisdiction for excluding the 
time taken by the Court in the enquiry 
under section 3 (1) (c) of thé Act. In 
this view I do not find that the order of the 
Court below suffers any infirmity in law 
or suffers on the question of jurisdiction 
so as to warrant interference in revision. 
Hence this revision is dismissed, but 
there will be no order as to costs. 


R.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ; 


PRESENT :— T. Ramaprasada Rao, CJ. | 


Savani Transport Private Limited by 
its Managing Director, Bombay 22. 
.. Petitioner. * 


Petition dismissed. 


- 


y 


Chinnaswami Mudaliar & Co., by 
its Partner C. Thangavel ..Respondent. 


Gtoil. Procedure Code (V of 1908),section 21— 
Firm carrying on business in textiles entrusting 
goods to another firm for transport from Erode 
to Poona—Goods transported belatedly—Loss 
of goods in transport—Suit filed at Erode for 
damages—Contract of affreightment providing 
for exclusion of jurisdiction of Courts in Tamil 
Nadu—Effect—Suit at Erode whether main- 
tainable. | MEC" 


Held: Viewing the contract as a whole, 
and the contract itself being a contract 
of affreightment,it is but essential that the 
parties should be aware or make them- 
selves aware of the terms and conditions 
under which goods entrusted by one to 
the.carrier. are.carried and the reciprocal 
rights and obligations of the-parties-under 
MM Je —— Án 


+ C.R.P. No. 2315 of 1976. i 
23rd June, 1978. 


the contract of carriage. A reasonablie 
presumption can therefore be drawn in 
the instant case that the parties were 
aware of the conditions under which the 
goods were carried from Erode to Poona 
within the jurisdiction of the Bombay 
Courts. Iftherefore, it can be presumed. 
in the instant case that the parties were 
aware, that there. were two competent 
Courts in either of which. they can claim 
relief if there is a violation of any one or 
more of the conditions of the contract 
agreed upon and made a choice, then such. 
achoice voluntarily exercised by them 
is an acceptable one and an enforceable: 
one too, and they cannot wriggle out of 
it for convenience at different stages for 
different purposes. The  respondent- 
plaintiff i$ suing on a free contract. 
Naturally therefore the defendant can. 
rely upón it and plead that one of the 
terms of the contract between them 
specifically 'excludes the .jurisdiction of 
the Courts in the State of Tamil Nadu. 
and that by consent the parties have 
agreed that any dispute between them. 
should be adjudicated upon only by the 
Courts in Bombay. The finding of the- 
the Court below, that the Civil Court 
at Erode has jurisdiction to enter- 
tain. the suit instituted by the respondent-- 
plaintiff is against law and without 
jurisdiction. -  [Para. 2.]; 


Cases referred to: 


Hoosan Kasam Dada India Ltd. v. Motilal 
Padampat Sugar Mills Company Lid., I.L.R.. 
(1954) Mad. 855; A.LR. 1954 Mad. 
845: M/s Nanak Chand Shadurain v.. 
Tirunelveli- Tuticorin Electric Supply Co., 
Ltd., (1974) 2 M.L.J. 431: 87 L.W. 655:. 
A.I.R. 1975 Mad. 103. 


. Petition under section 115 of Act V af 


1908, praying the High Court to revise 
the Order ofthe Court of the Principal 
District Munsif, Erode, dated 26th July, 
1976 and made in O.S.No. 603 of 1974.. 


T. R. Rajagopalan, for Petitioner. 
C. Harikrishnan, for Respondent. 
The Court made the following 


OrvDER:—The petitioner-defendant is. 
admittedly a firm carrying on business in 
Bombay. , The respondent-firm entrusted. 
textile -goods to the defendant carriers, 
and such entrustment is evidenced by- 


336. , 
‘Exhibits A-1 and A-2. The respondent 
claimed ‘that the goods, whose value is 
about Rs. 4,464.50, were transported be- 
latedly by the petitioner which occasion- 
ed loss of the goods, :and therefore he 
instituted the present action against the 
petitioner for recovery of the value of such 
textile goods handed over to the petitioner 
for carriage. The petitioner pleaded, 
anter alia, that the goods were lost due to 
fire in transit and contended particularly 
that the Court at Erode did not have 
jurisdiction to entertain the suit or try 
ut in view of the specific clause in the 
contract.of affreightment as disclosed in 
Exhibits A-l and A-2. The material 
clause, which is clause 17, therein, runs 


as follows: " 


*"The contract shall be deemed to 
have-been entered into and made with 
the administration : and head office 
of the company at Bombay. It is 
therefore expressly agreed that the 
‘Courts in Bombay alone shall have 
jurisdiction in respect of all claims and 
matters arising under the consignment 
or of the goods entrusted for transport.” 


‘Based on this specific clause, touching 
upon the exclusion of the jurisdiction 
of the Courts in the State of Tamil Nadu, 
the contention of the petitioner-defendant 
-was that the civil Court at Erode did not 
have jurisdiction to entertain the ‘suit. 
‘The learned District Munsif was of the 
-view that, in the absence of any evidence 
that the respondent-plaintiff was aware 
'that the contract contained such a clause 
under which he submitted to the jurisdic- 
tion of the Bombay Court, it could not be 
-said that the Court had no jurisdiction to 
try the suit. He therefore held on the 


preliminary issue of jurisdiction against 


the petitioner-defendant. Hence this 
civil revision petition. 
‘2, Itis unnecessary to set out in detail 
ithe. law touching on the issue in question, 
except to refer to a Bench decision of this 
‘Court in Hoosen Kasam Dada, (India) Lid.v. 
Motilal Padampat Sugar Mills Company Lid.*, 
That was a case where the  defen- 
ant was a limited company situate in the 
‘State of Bihar with its registered office at 
Kanpur. The plaintiffs were dealers in 
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sugar carrying on business at Madras. 'The 
plaintiff placed orders with the defendant 
for certain bags of sugar. The contract 
form relating to the said contract pur- 
ported to be offers made by the plaintiffs 
for the purchase of sugar and it was stated . 
that the plaintiffs would agree to sign 
formal contracts on receipt of the accep- 
tance of the offer. Before instituting the 
suit the plaintiffs sought for leave to.sue 
and obtained an ex eds order granting 
such leave to sue the defendant at Madras. 
The defendant's objection was that leave 
fo.sue ought not to have been granted 
and that the leave should be revoked for 
want of jurisdiction and on other grounds. 
The application for revocation of leave 
was founded on the following clause 
which was the subject-matter of. the 
contract between the parties :— 


. “All disputes in respect of this contract 
shall be settled by arbitration failing 
which they shall be settled in the Court 
of the seller's jurisdiction where this 
contract shall be deemed to have been 
entered into." 


After an elaborate consideration of the 
Scope and impact of this clause on the 
question of jurisdiction of civil Courts, 
Dr. Rajamannar, C J. observed : 


*Where- there are two competent 
Courts,which can deal with the sub- 
ject-matter of the litigation, it is open 
to the parties to a contract to agree 

- that disputes in respect thereof should. : 
be adjudicated upon by one of the 
two competent Courts and such an 
agreement is perfectly legal and not 
contrary to section 28 of the Contract 
Act.” 


Authorities can be multiplied. In fact, 
following this decision another Bench of 
this Court in M/s. Nanak Chand Shadurain 
v. Tiruneloeli- Tuticorin Electric Supply Com- 
pany Limited, held that, if a clear - and 
unambiguous contract is forged as between 
two parties touching upon 
the competency of the Court to try an 
action. and showing the choice of the 
contracting parties as ‘between the two 
competent Courts, then. such a contract 
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is enforceable in the eye: of-law. The 
case before us presents a similar problem. 
Learned counsel for the- respondent would 
contend that it.cannot be said that there 
1s ample materialon record to' assume 
that both the parties applied their mind 
when they accepted the lorry receipt 
and the conditions printed on the back 
of it as forming part and parcel of the 
contract of 'affreightment. This: con- 
tention cannot be accepted for’the simple 
reason that the respondent himself came 
to Court on the. basis of the. very lorry. 
receipts, Exhibits A-1: and A-2. Clause 
117 is part and parcel ofthe contract. The 
respondent-plaintiff ‘cannot; ‘be allowed 
to rely upon one portion of the contract 
for the .purpose of obtaining: relief in a 
civil Court and avoid another portion of 
the same: contract, because.it is.incon- 
venient for him to rely. on it. Viewing 
the contract as a whole, and the contract 
itself being a contract of affreightment, it 
is but essential that ,the parties should 
be aware or make themselves aware 
lof the terms and conditions under which 
{goods entrusted: by, one’ to the carrier 
jare carried and the reciprocal rights 
jand obligations of the person entrusting 
the goods and the person carrying the 
igoods under the contract of carriage. 
|A reasonable presumption can, therefore 
be drawn in the instant case that the 
parties were aware of the conditions 
|under which the goods were carried 
|from Erode to Poona within the jurisdic- 
|tion of the Bombay Courts. If therefore 
jit can be presumed in the instant case 
|that the partiés were aware of the condi- 
tions under.which the goods were carried 
jfrom Erode to Poona within the 
jurisdiction of the Bombay Courts, it 
ican be presumed in the instant case that 
the parties were aware that there were 
two competent courts in either of which 
they can claim relief if there is a violation 
of any one or more of the conditions of 
the contract agreed upon; then such a 
|choice voluntarily éxercised' by them is 
Jan acceptable 'one.and an enforceable 
one too, and they cannot wriggle out of 
iit for convenience at different stages for 
different purposes. "The ‘respondent is 
"suing on" a free contract. Naturally 
therefore the, defendant can: rely upon 
and plead that one: of the terms of the 
‘contract between them. specifically -ex- 
cludes the jurisdiction , of. the -Courts-in 
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the State of Tamil .Nadu and that by 
consent the parties have agreed that 
any dispute between them should be 
adjudicated upon only by the Courts in 
Bombay. : In fact, this is the ratio of the 
decision already cited. I agree with the 
learned counsel for the petitioner—defen- 
dant that the finding of the Court below, 
that the civil court at Erode has jurisdic- 
tion to entertain the suit instituted by 
the respondent-plaintiff, is against law 
and without jurisdiction. The civil revision 
petition is therefore allowed and' the 
order of.the Court below is set aside. 
The respondent-plaintiff is permitted to 
take back the plaint and present it in the 
proper. Court in accordance with the 
contract between the parties. Time for 
re-presentation three months. É 


There will be no. order as to costs. 


R.S. Petition allowed. 


ri 


.IN THE HIGH COURT OF JUDI; 


CATURE AT -MADRAS.. 
PREsENT:—S. Padmanabhan, J. `! 


S. Sethurathnam and another | 
| .. Appellants* 
9. 7-7 Sie E 


M. Muthiah and another 
Respondents. 


Partnership—Four pensons carrying on 
business in partnership — Dissolution of 
partnership by consent of partners — 
Accounts settled — Mistake regarding a 
particular item of account—Sut by one 
partner against others—Prayer for reco- 
very of a definite sum of money — Swit 
maintainable — Entire accounts need not. 
be. reopened—Surcharging and fahsifica- 
tion allowed—Settled accounts liable to 
be reopened on mutual mistake—Doctrine 
of unjust enrichment also applicable. 


A partnership was entered into to deal. 
in pumpsets, motors, engines etc. The 
firm was run under the name and 
style of *M|s. Saravana Traders". The 
Mayavaram Co-operative Land Develop- 
ment Bank Ltd., placed orders with the 


* Appeal No. 571 of 1975. " 
Bild ps ` :9nd March, 1978. 


: "held ‘liable. 
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said firm,‘ for the supply of pumpsets of 
the value of .Rs. 24,063.36 and the 
arrangement was that the firm must sup- 
ply pumpsets to the parties named by 
the Bank and on delivery of the pump- 
sets, the bank will pay the price to the’ 
firm. In pursuance of this agreement 
the pumpsets were sent by the firm to 
their Agent for the purpose of being 
supplied to the various parties named by 
the bank and an amount-of Rs. 24,063. 
36 was debited to the bank account with. 
the firm and shown as liability of the 
bank and asset of the firm. Subsequeiit- 
ly, the firm was dissolved by mutual con- 
sent among all partners. The first res; 
pondent herein was given full right and; 
liberty in his own name to collect all the 
assets of the erstwhile firm. He also. 
agreed to pay the other parties, the 
amounts mentioned in the deed of disso- 
lution of partnership in full and final 
satisfaction of the respective claims. 
The said amounts, were paid to the other 
partners under the belief that he would 
be getting the amount from the bank. 
They did not suspect that their Agent 
would play a fraud upon them, by -not 
delivering the pumpsets to the bank, but 
by supplying to persons not named by the 
bank. The bank repudiated its liability 
stating that the pumpsets.were. not sup- 
plied by the firm to parties specified by 
them and therefore they could not be 
When one partner paid 
amounts to the others as per the deed of 
dissolution they were under the bona fide 
belief that the amount will be recovered 
from the bank. Both were: labouring 
under a common... mistake as to their 
rights and obligations. . A suit was filed 
by the respondent herein for the recovery 
of the amount paid by him to the other 
partners on the-ground of mutual mis- 
take. 


Held, that the suit could be filed on 
grounds of mutual mistake regarding a 
particular item of accounts and settled 
accounts could be reopened, and sur- 
charging and ‘falsification would also be 
allowed. The theory of unjust enrich- 
ment also applied and the appeal was dis- 
missed confirming the judgment of the 
trial. Court. [Paras. 12, 17, 18 and 21.] 
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Appeal against the decree of the Court 
of the Subordinate Judge,  Tiruchira- 
palli, dated 31st March, 1975 in-O.S. 
No. 712 of 1972." ` ; 


N. C. Raghavachari, for N. S. Vara- 
dachari and T. V. Ramanujam, for 
Appellants . 


K. Parasaran, for R. Srinivasan, for 1st 
Respondent. 


M. Velusamy and-Anandan, for 2nd: 
Respondent. 5 t 


The Court delivered the following | - 


JupcMENT.—Defendants 1 and 2 -iw 
O.S. No. 712 of 1972 on the file*of 
the Court of the Subordinate Judge of' 
Tiruchirappalli are the appellants. The 
plaintiiff (first respondent) filed the suit 
for the recovery of Rs. 19,030.60 with 
future interests and costs against defen- 
dants l'to 3. The facts are these: On: 
9th February, 1970 the plaintiff and de- 
fendants 1 to 3 entered into a partner- 
ship for the purpose of carrying on busi- 
ness in pump-sets, motors, engines of all 
descriptions and allied accessories under: 
the name and style of Saravana Traders. 
The second defendant was the managing” 


partner. The Mayuram Co-operative: 


Land Development Bank Ltd., (herein- 
after called the bank) placed orders with 
Saravana Traders for the supply of 
pump sets of the value of Rs. 24,063.36. 
According to the arrangement with the 
bank the firm was to supply pumpsets 
to the nominees of the bank and on deli- 
very of the pumpsets the-bank would 


TQ 


make the payment of the price to the 
firm. As per this arrangement the 
pumpsets were sent by the firm to their 


agent Sendilvel at Sembanarkoil for the 
purpose-of being supplied to the various: 


parties named by the bank and on the 


basis of this, the account of the bank 


with the firm was debited to extent of 
Rs. 24,063.36. ' 


_ 2. On lst August, 1971 the firm Sara- 


vana Traders was dissolved. Under the : 


deed of dissolution Exhibit A-2 the plain- 
tiff (first respondent) was given full 
right and liberty in his own name to col- 
lect all the assets of the erstwhile firm 
and to demand and sue for the recovery 
of all book debts of the firm and to re- 
ceive and give full.and effectual discharge 
therefor. The other partners relinquish- 
ed and released all their rights and inte- 
rest in all the assets of the firm and 
partnership properties including stock, 
goodwill furniture, book debts etc., in 
favour of the plaintiff. There was a 
further provision that.the plaintiff should 
pay the defendant No. 1 Rs. 17,837.68, 
the defendant. No. 2 Rs. 17,910.67 and 
the defendant No. 3 Rs.. 20,258.93. ‘It 
is stated in the plaint that the figures 
were arrived at in the deed of dissolu- 
tion after taking into account the sim 
of Rs. 24,063.36 which was outstanding 
and due from the bank to the firm 
towards the price of the pumpsets. 
After the deed of dissolution the plain- 
tiff called upon the bank to pay the value 
of the pumpsets but the bank: repudiated 
its liability to the firm stating that no 
pumpsets were delivered to the parties 
nominated by the bank. It is further 
averred in the plaint that at the’ time 
Exhibit A-2 was entered into the parties 
were under the mistaken belief that the 
amount should ‘be recovered from the 
bank and that consequently Exhibit A-2 
was vitiated by common mistake. The 
fact that 1t was later on found that the 
bank did'not owe such sum to the firm 
would vitiate the settlement of accounts 
and would amount to a substantial error 
affecting the 
arrived at in entering into the agreement 
Exhibit A-2, the deed of dissolution. 
Thus there was an unjust enrichment so 
[far as defendants 1 to 3 are concerned at 
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‘the expense of the plaintiff and the de- 


fendants 1 to 3 are bound to restore the 


‘same to the plaintiff. According to the 


plaintiff Sendilvel the agent had played 
a fraud on the firm by not delivering the 
pumpsets to the bank. Therefore, om 
5th August, 1972 the plaintiff issued a. 
notice to defendants 1 to 3 calling upon 
them to pay the plaintiff Rs. 19,030.60: 
being the 3|4th share out of „Rs. 24,063. 
36 after deducting the plaintiff's l[|4th 
share in the said amount. in de 


3. Defendants 1 and 2 filed a joint 
written statement. . They have .categori- 
cally stated that’ the plaintiff took over 
the business of Saravana Traders by 
virtue of Exhibit A-2, the deed of disso- 
lution only after satisfying himself that 
he would get the sum of Rs. 24,063.36. 
from the bank. They have further 
denied that the agent Sendilvel had played 
fraud upon the firm. It was also made 
clear that the plaintiff satisfied himself 
about the possession of the pumpsets with: 
the agent Sendilvel at the time of taking 
over of firm and that only .thereafter 
he entered into Exhibit A-2 dissolution: 
agreement. In the circumstances, Sendli- 
vel must have committed fraud’ only 
after the deed of dissolution Exhibit A-2 
and that consequently defendants 1 and 
2 would not be liable for the same. ‘The- 
fact that the parties were labouring under 
a common mistake as to their mutual 
rights and obligations at’ the time. they 
entered into Exhibit.A-2 was denied. 

They further stated that the plaintiff: 
was bound by the settlement of account 
and was not competent to file a suit for 
reopening the account and for recovéry 
of the money. The plea of, ünjüst 
enrichment was also denied. They have 
further contended that the plaintiff should 
have.taken proceedings against Sendilvef 
and thereby mitigated the damages to a: 
certain extent.. "C 


4. The 3rd defendant also filed asepa- 
rate written statement more or less om 
the same lines defendants 1 and 2. 
She has also stated that-the plaintiff went 
through the accounts carefully, ascer- 
tained the stock and accounts were settled 
by mutual consent. She also, denied. 
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that there'was any mistake much less a 
‘common mistake: - She further stated 
that the ‘pumpsets were available with 
the firm'on the. date of dissolution and 
therefore if the agent had not delivered 
the pumpsets to the bank after the dis- 
‘solution the responsibiliy for the same 
should squarely fall on-the plaintiff and 
it was; the duty of the plaintiff to have 
taken appropriate proceedings against the 
bank and Sendilvel. She denied the 
right of the plaintiff to reopen the settled 
accounts as well as the fact that tbere 
"vas an unjust enrichment. — — 


wow wd 


2. “Whether the plainitiff is. entitled to 
reopen the same on the ground of mutual 
‘mistake? uec ee 


3.. Whether the defendants are not liable 


for ‘the ‘misappropriation of Sendilvel? : 


4.. Whether the defendants had made 
‘unjust enrichment? : 

5. ‘Whether the suit. has not been pro- 
perly valued? 

6. Whether the 3rd defendant is liable 
for any claim? EE | 

7. To what relief if any is the plaintiff 
entitled ? 

6. The learned Judge found that the 
plaintiff was not bound by the »settle- 
1971, that the plaintiff was entitled to 
reopen the same on the ground .of 
mutual mistake and that the defendants 
were liable for misappropriation commit- 
ted by .Sendilvel. He ‘further found 
that the defendants had made unjust 


enrichment. - In the result the trial. 


Court passed: a decree in. favour of the 
plaintiff for the recovery of a. sum of 
Rs. 12,031.68 with future interest against 
defendants 1 and 2. In the trial Court, 
the third defendant paid Rs. 6,015.84 to 
- the plaintiff towards her share of the suit 
claim and accordingly she was exonerated 
‘by the plaintiff by an endorsement on the 
plaint. | n d Da 

7. The aggrieved defendants 1 and 2 
-have filed the above appeal. On behalf of 
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_ the appellants their counsel Sri N. C. 


Ragavachari raised the following contei- 
tions: 

1.. There has been a full,and final 
settlement of accounts between the part- 
ners under Exhibit A-2 and. that as per 
the deed of dissolution the plaintiff has 
taken over the business of Saravana 
Traders with all its assets and liabilities 
and that consequently no suit will lie for 
reopening of settled accounts. AE 
2. 'The plea that theré was a common 
mistake at the time Exhibit A-2 was. en- 
tered into is false. , Admitfedly, on the 
date of Exhibit A-2 the puinpséts were 
lying with the agent and the plaintiff knew 
that the pumpsets were with the agent 
and. would ‘be delivered. by the agent to 
the bank. , The debit entry against the 
bank had been madé on thé basis that the 
agent would be making tle delivery of 
the pumpsets to the bank in due course. 
The’ débit entry did not show that the 
pumpsets had alréady been delivered to 
the bank and that the bank was liable to 
the firm to the extent of Rs. 24,063.36. 
There was.no question of any mutual 
mistake. If subsequent to the.dàte of 
Exhibit A-2 the agent did not, deliver 
the pumpsets to the bank the risk for the 
same should be borne by the plaintiff 
and the plaintiff alone. mE 


3. In any event, even if it 1s assumed 
without admitting that Exhibti A-2 was 
vitiated by ‘common mistake and by a 
substantial error’ as alleged in the plaint 
the remedy of the plaintiff was to treat 
Exhibit A-2 dissolution deed as void and 
sue for fresh settlement of accounts 
and not merely for reopening one item 
in the accounts and claiming a decree 
for proportionate amount on that basis. 


4. He finally stressed the fact that the 
plaintiff, not. having taken any steps 
either against the bank or Sendilvel for 
recovery of the' amount and -thereby 
mitigating damages suffered by him 
would not be entitled to claim any relief 
against defendants 1 and 2. 


8. Per contra, Sri K. Parasaran, Jearn- 
ed counsel for- the plaintiff submits that 
it is not denied in-the written. statement 
that the pumpsets had not been delivered 
it by the agent to the bank and that the 
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bank wrongfully. repudiated their liabi- 
ity. He further stated that it was 
wrong to suggest that Exhibit A-2 agree- 
ment was entered into on the supposi- 
tion that the pumpsets were only with 
the agent and had not been delivered io 
the bank. He further submitted that 
Exhibit A-3 the balance-sheet would 
clearly show that there was a debit entry 
against the bank for Rs. 41,337.40 
which included Rs. 24,063.36 towards 
the price of pumpsets and if the parties 
had been under the impression that the 
pumpsets had not been delivered over to 
the bank there would not have been such 
a debit entry against the bank. The 
said debit entry itself showed that the 
parties were under the bona fide impres- 
sion that on the date of Exhibit A-2 
the pumpsets had been delivered to the 
bank and the bank owed Rs. 24,063.36 
to the firm. He further laid emphasis 
on the averments in paragraph 4 of the 
written statement of defendants 1 and 2 
that only after satisfying himself. that 
he would be getting a sum.of Rs. 24,063. 

36 from the bank and not merely “in the 
said belief”, that the plaintiff took over 
the business as per Exhibit A-2 deed of 
dissolution. - Sri Parasaran further 
argues that if it is found that a. settle- 
ment of jaccount was vitiated by fraud 
or substantial error or such an error 
which would make it inequitable to hold 
a party bound by it, it will be open to 
the Court to reopen the whole account. 

If for some reason it will be inequitable 
to set aside the entire settled account, it 
will be open to the Court to surcharge 
and falsify those entries which are the 
result of fraud or an error. In the 
submission of Sri Parasaran the present 
suit is not a suit for-damages and that 
consequently it is not for him to show 
that he had taken necessary steps against 
Sendilvel to recover the value of the 
pumpsets and that he had failed -to do 
So. ‘Besides, Sendilvel is a pauper: to 
the knowledge of the defendants and no 
money ‘could: be realised from him. 

The: present suit being a simple. Suit-for 
the recovery of'a'certain sum of money 
from the defendants on the ground that 


Exhibit A-Z dissolution deed was eñ- 


tered into by the partners on the wrong 
assumption that a sum of Rs. 24,063.36 
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was due froni the bank, which as-a. mat- 
ter of fact was not due on that date, the 
plaintiff will be entitled to a decree when 
once he is able.to establish his:plea and 
it is not further necessary for him to 
establish that he had taken action against 
Sendilvel and failed in the action’ or 
that Sendilvel is a pauper and therefore 
the plaintiff will not be able to recover 
any money from Sendilvel. 


9. In the light of the respective conten- 
tions strenuously put forward on either 
side it is for me to consider whether the 
suit is maintainable and the plaintiff. will 
be entitled to a decree against defendants. 
1 and Zas claimed by him. Exhibit A-1 
is a deed of partnership. . It shows that 
the plaintiff and defendants entered into: 
a partnership to carry on the business. 
under the name and’ style of Saravana 
Traders. Each of the partners contributed 
Rs: 5,000 each towards capital. : Second 
defendant was to be the managing part- 
ner in charge of the day to day adminis- 
tration of the firm. The nett profits. of 
the firm have to be apportioned equally. 
Exhibit A-2 is the deed of dissolution 
dated Ist August, 1971. Under. the 
terms of Exhibit A-2 the partnership was. 
to be dissolved with effect from: ‘that 
date. The accounts of assets and liabili- 
ties was taken as on 31st July, 1971 and 
finally ' profit - and loss’ account 
and a balance sheet were prepared and 
signed by all the partners.  The'.said 
balance sheet is Exhibit A-3, dated. 31st 
July, 1971.. The assets and liabilities as. 
per the balance-sheet and the goodwill 
of the business were allotted to the plain- 
tiff:;. He was given the full right.and 
libestyzin:his Own name to collect all the 
assets;;Government securities etc., of the 
erstwhile firm and to ask, demand, and 
sue-for recovery of all the booked debts. 
of the firm and: to recover and to receive 
and give full «and . effectual . discharge 
therefor. In their turn, the defendants 
relinquished and released, all rights and 
interests in all the assets of the firm and 
the partnership properties including stock, . 
goodwill, furniture, book debts etc.: Ir 
consideration of: all this, the plaintiff: was 
to give the first defendant; Rs. 17 ,937. 

68, the second defendant Rs. 17; 910.67 
and the third defendant Rs. 20,258193.. 
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Jt was further stipulated that the income- 
"tax or sales tax found payable by the 
firm in respect of all assessments upto 
and inclusive of 11th July, 1971. shall:be 
borne by all the partners equally, and 
that the refund receivable-by the -erst- 
while firm in respect of the said. period 
shall belong to all the partners. equally. 
It is not disputed that on the basis of 
this deed of-dissolution the plaintiff paid 
the respective amotints mentioned there- 
in to the defendants. ? 


10. Before the firm was dissolved the 
firm had entered into an agreement with 
the bank under which the: firm was to 
supply certain pumpsets to the nominees 
of the bank and that the bank would 
pay the price to the firm on such delivery. 
It is also not in dispute that the pump- 
sets were to be delivered to the nominees 
of the bank by one Sendilvel who was 
the agent of the firm at all relevant 
periods. Exhibit A-3, the balance-sheet 
shows that as: on that date a sum: of 
Rs. 41,337.40 was due from the bank 
and this included a sum of Rs. 24,063. 
36 being the value of nine pumpsets: 
As per the deed of dissolution the plain- 
tiff had: to recover the said amount from 
the bank. It has also-to'be kept i in mind 
that the accounts were settled on the basis 
that this amount was due to the firm 
from the bank as on the date: of dissolu- 
tion and. the various. amounts payable to 
the defendants was arrived at only after 
taking this matter into account. Subse- 
quent to the date of dissolution the plain- 
tiff issued Exhibit A-4 notice dated 9ih 
May, 1972 to the bank calling upon. them 
to pay the amount due to the firm. 
The bank sent Exhibit A-5 reply. zepudi- 
ating its liability to pay the value of nine 
motor pumpsets as the motor pumpsets 
had not been supplied to its nominees 
and those nominees had to purchase is 
motor pumpsets from others. ; 


11. . There is no difficulty i in conne to 
ihe conclusion on the materials placed 
before Court that the nine pumpsets had 
not been delivered to the bank. On this 
score, the contention of Mr. N.C. 
Ragavachari that there is no evidence to 
show that the agent had not delivered 
the pumpsets to the ‘bank has only to be 
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-overruled. In paragraph-5 of the writ- 
ten statement of. defendants -F and-2 it 
-is stated-that the plaintiff. also: verified 
-about the possession of the-purhpsets now 
in. question- with: the agent Sendilvel'at 
the time of taking over -of the-firm, that 
only thereafter he. agreed to-take over 
the firm and-that if any: fraud had been 
committed by’ Seridilvel-it must: be- after 
the dissolution of the firm and by: Sendil- 
vel acting-as the-plaintiff's agent; In 
his- evidence before Court:as D.W. 1 
the second defendant has stated that on 
the date of Exhibit A-2 the-deed- of dis- 
solution: Saravana ‘Traders. had ‘already 
‘sent the nine motor’ pumpsets 'to :Sendil- 
vel, but: those nine pumpsets had not 
been: ‘taken’ delivery of by the nominees 
of the bank. - Gopalan, the salesman of 
Saravana Traders:went to verify the mat- 
ter and reported about’ the fact of the 
nominees of the bank not having taken 
delivery:of the pumpsets. It has there- 
fore been established that the .bank's 
nominees had not been -stipplied with.the 
nine motor pumpsets and: consequently 
the debit entry against the’ bank: to the 
extent of Rs. 24,063.36 being: the value 
of the nine pumpsets was a result of 
either a mistake or an error. .In'the cir- 
cumstances, no: blame’ could be fastened 
on to the plaintiff for not having taken 
any proceedings against the bank: for’ the 
recovery of Rs.' 24,063.36. towards. the 
value of the pumpsets. 


12. "The next: UE 1S helher on the 
date: of Exhibit A-2, deed of dissolution, 

they knew that. the. pumpsets had not 
been -delivered to the bank or its nomi- 
nees. . No doubt,:as already stated; it is 
averred in the written statement in: para- 
graph 5-that on the date of Exhibit A-2 
the: plaintiff verified about the possession 
of the-pumpsets now in question with the 
agent ‘Sendilvel at the time of taking over 
the firni and only thereafter he agreed to 
take over the firm. "I bàve.already ex- 
tracted the deposition of D.W: 1.to the 
effect that-Gopalan-the salesman: of- Sara- 
vana; Traders: reported’ .after. personal 
verification: that the. pumpsets had not 
been ‘taken: delivery -of by the nominees 
of the bank.on the date öf Exhibit A-2. 
Exhibit A-29 is the reply notice: dated 
11th September, 1972 sent by. Mr. Sub- 
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biah, advocate on behalf of defendants 
1 and 2 to the plaintiff. It is not men- 
tioned’ in Exhibit A-29, that even on the 
date of Exhibit A-2, deed of dissolution, 
the plaintiff was aware that the nominees 
of the bank had not taken delivery of 
the nine pumpsets and that the pumpsets 
were on that date lying with Sendilvel. 
The substance of the contention in Exhi- 
bit A-29- is that the plaintiff agreed to 
take over the firm with a right to collect 
all the outstandings due to the firm sub- 
ject to all risks and -that when once the 
other partners had retired from the frm 
they would not be responsible for. any 
loss which may be incurred by the plain- 
tiff. It is also stated in Exhibit A-29 
that defendants 1 and 2 were not aware 
of what transpired between the plaintiff 
and the bank. The plaintiff as P. W. 1 
deposed that Exhibit A-3 was signed by 
the parties in the belief that the pumpsets 
had already been delivered to the nomi- 
nees of the bank and that the value there- 
of would be received from the bank. No 
question has been put in cross-examina- 
tion to P.W. 1 suggesting that on the 
date of Exhibit A-2 Gopalan the sales- 
man of Saravana Traders verified and 
reported that the nine pumpsets had not 
been taken delivery of by the nominees 
of the bank. In fact, the second de- 
fendant as D.W. 1 has admitted in his 
evidence that he had not instructed his 
counsel either to mention this fact. in 
Exhibit A-29 or cross-examine the plain- 
tiff on this aspect. It is therefore not 
possible to accept the contention of the 
learned counsel for the appellants that 
the plaintiff. was aware on the date :of 
Exhibits A-2 that the pumpsets had not 
been: taken delivery of by the nominees 
of the bank and they were still lying’ with 
the agent Sendilvel on that date when 
the partners entered into -Exhibit A-2 
deed of dissolution, and that: consequent- 
ly the plaintiff should suffer’ the loss, if 
any, by reason of his failure to realise 
Rs. 24,063.36 from the bank. If really 
the parties knew that the pumpsets were 
lying with their own agent Sendilvel on 
the date of Exhibit A-2 the bank would 
not have been debited with the value of 
the nine, motor pumpsets in Exhibit A-3 
balance-sheet. It therefore follows that 
the entry in Exhibit A-3' balarice-sheet 
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to. the extent of Rs. 24,063.36 is the 
It is; 
also admitted in paragraph 4 of the writ- 
ten statement of defendants 1 and 2 that 
the plaintiff took over the business by 
virtue of the dissolution deed dated 1st 
August, 1971 only after satisfying him- 
self that he would be getting the sum 
of Rs. 24,063.36 from the bank and not 
merely “in the belief". As rightly con- 
tended by Sri Parasaran for the plaintiff 
this averment in the written statement 
has gone even further than the averment 
in paragraph 12 of the plaint where the 
plaintiff had stated that tlie said payments 
(amounts paid to defendants 1 to 3 as 
provided for under Exhibit A-2) were 
made by the plaintiff to the defendants 
"in the belief" that he would be getting 
the amount of Rs.' 24,063.36 ‘from the 

. here is therefore absolutely no 
doubt that the plaintiff entered into Exhi- 
bit A-2 deed of dissolution on the funda- 
mental assumption that he would be re- 
covering Rs. 24,063.36 from the bank. 


13. When once it is found that the 
fundamental assumption on the basis of 
which the plaintiff entered into Exhibit 
A-2, deed of dissolution, in the sense 
that the plaintiff bona fide believed that 
the sum of Rs. 24,063.36 was due and 
payable to the firm from the bank and 
that there would be no difficulty in reco- 
vering the: said sum from the bank, and 
once it.is further found, that on the date 
of Exhibit A-2 no money was at all due 
and payable from the bank as is found 
entered in Exhibit A-3 balance-sheet, the 
question that falls zor consideration. will 
be whether the plaintiff will be entitled 
toany relief. In this context Sri N. C. 
Raghavachari contends that if it is assum- 
ed that there was a. mistake the Exhibit 
A-2 as a whole should be declared to be 
void and the plaintiff must be directed to 
fle a fresh suit for dissolution of the 
partnership and for taking of general 
accounts. He relies upon section 20 of 
the Contract Act which states that where 
both the parties to an agreement are un- 
der a mistake as to a matter of ‘fact 
essential to the agreement, the agreement 
is void. 'On the facts of the case and 
the evidence as disclosed by the evidence 
of D.W. 1 it is clear that defendarits 1 
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and 2 did not accept the case-of the plain- 
tiff that there. was: any mutual mistake in 
entering into Exhibit A-2, deed of dis- 
solution: and that they were aware that 
on the daté of Exhibit A-2 the pumpsets 
had not :been. delivered to the bank's 
nominees on the date of Exhibit A-2 and 
were lying with Sendilvel. Defendants 
i-and 2 have not been able to' establish 
that the plaintiff Was aware that on the 
date of Exhibit :A-2 no amount- was due 
from the bank as the pumpsets had not 
been delivered to the bank's nominees. 

‘That means, that the plaintiff was at amy 
rate under a mistake which was unilate- 
ral, but at:the same time defendants 
knew what the real state of affairs was, 
and that they did not care to apprise the 
plaintiff of the real position. If that is 


so, the plaintiff would. be entitled to get. 


the necessary relief he prays for.. The 
contention of Sri N. C. Raghavachari 
that Exhibit. A-2 should be declared null 
and:void and the plaintiff must be asked 
to seek for dissolution of the partnership 
afresh cannot be accepted as once the 
partnership stood dissolved there . is 
no possibility of reconstituting a dis- 
solved firm. The only query will then 
be whether the. settlement of accounts as 
per Exhibit A-3 on the basis of which 
Exhibit A-2 was entered into should: be 
reopened.in toto, or the particular error 
that had crept into Exhibit A-3 with re- 
gard to the debit entry of Rs. 24,063. 
36 against the bank will alone have to be 
rectified.: A settlement of account can 
be reopened on the grounds of fraud or 
mistake or some ground which a Court 
would accept as having led one of the 
parties to accept the account as correct 
which in'equity would be considered as 
unconscionable. 


14. In Bullen and Leake’ S Piesis 
and Pleadings, ninth edition at page 585, 
it is stated as follows :— 


“The Del of a settled: account, is, a 
good defence.to a claim for an account; 
and if coupled with an allegation that 

- the balance shown by such account had 

«before action been. paid to the plain: 

. tiff; it.is also a good defence; to an 

' action for money received by the: de- 
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fendant to the’ use of .the plaintiff. 
In reply to such a plea, however, the 
plaintiff- may allege that the settlement 
ought to be set aside, because the ac- 
count contains errors of such a kind, 
or to süch an extent, that. it would be 
inequitable to hold him bound by it. 
He must, in his reply or other plead- 
ing, specify the errors which he relies 
(Parkinson v. Hanbury)*; and if he 
contends that such errors were made 


` fraudulently, this must. also be clearly 


stated. If he succeeds in proving. 
fraud, the account will be wholly set 
aside, and the defendant.must account 


de novo for every penny which he has. 


received. ‘The same result will follow 
where there is no fraud, if a consider- 
able number of errors 1s shown in the 
account. Indeed, if the parties stand 


"to each other in a’ fiduciary relation 


(€.g., as solicitor and client, trustee 
and: ceshwique | trust guardian and 
ward), the plaintiff-need only prove 
one ‘grave or substantial error’ and the 
account will be taken as though there 
had been no settlement (per Davey, 
,in Re Wébb^). Where there 
is no such relation and no fraud,'and 
the plaintiff cannot prove any large 
number ‘of errors, he will probably only: 
obtain. leave to ‘surcharge and falsify’, 
Proof of one ‘definite 
and important error’ will entitle him: 
(Parkinson v. Hanbury*). 

It means that the account stands for 
what it is worth; but that either party 


. may try and amend it, either by adding- 


items in his favour which were wrongly 


-omitted (that is, surcharging), or by 


striking out items against himself 
which were wrongly inserted that is, 
falsifying). Whether an account 
shall be-opened, or leave only given to 
surcharge and falsify, is a matter en- 


- tirely in'the discretion of the Court; 


and whenever one party is allowed to 


"surcharge and falsify, the other may 
‘do so too. 


‘(See Williamson v. Bar- 
bour?, eng v. Keighlet)”. 


~ ` - t 
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In Halsury's Laws of England, Fourth 
Edition, by Lord Hailsham, volume.16 
at page 834, paragraphs 1247 and 1248 
it is stated as follows: 


"1247: Re-opening a settled account. 
—In certain cases a settled account will 
be reopened on the ground of mistake, 
as where accounts are.drawn up and 
assented to by parties under a common 
mistake as to their rights and obligations, 
or where by mistake too little has been 
accepted or too much admitted. The 
Court will'also order.a settled’ account 
to be reopened for fraud, even in respect 
of a single fraudulent item, and ‘may do 
so after the account has been closed a 
considerable time in the case of persons 
occupying ‘the position of principal and 
agent or trustee and beneficiary. 


15. In the absence of fraud, a settled 
account will be reopened if serious e 
or errors. to a considerable extent: 
amount and in the number of the Tes 
are shown; or if the account is errone- 
ous, éven if only in respect of one item, 
and from the relative situations of the 

parties, or the manner in which the 
settlement took place, or the nature of 
the error proved, it appears that the 
settlement ought not to be taken advan- 
tage of by the accounting party. Thus, 
where there is a fiduciary relationship 
between the parties, such as that of 
solicitor and client, the account will be 
reopened more readily and on proof of 
smaller errors than in cases where there 
is nó such relationship. Undue 
ence may be the principal ground for re- 
opening a settled account where the rela- 
tionship between the parties is that of 
solicitor and client. 


16. 1248. .Liberty to, surcharge mid 
falsify —Without wholly reopening .a 
settled account the Court may grant 
liberty to surcharge and falsify if. this 
will meet the justice of the case. 


surcharge and falsify will be given, since 


the discovery of one error implies that 
others may be found. Where thete has: 


been a long lapse of time and loss ` of 
books and documents the Court may 
decline to open the accounts altogether 
and give liberty to surcharge and falsify 
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only, notwithstanding, that numerous 
and important errors in the accounts are 
proved. Notice and particulars of a 
surcharge must be given to Hie accom 
ing party". 


In Halsbury's s Laws of Ragland: Third 
Edition, Volume 28, Simonds Edition, at 
page 551 iti is. stated as follows: 


*1071.' Reopening settled | accounts :— 
Though a settled account between the 
partners is a good ground of defence to 
an action for an account, the Çourt may, 
in special. circumstances, ' reopen the 
accounts or give liberty to. surcháge -and 
falsify........ - 


In Lindley on Partnership; Thirteenth 
Edition by Ernest Semell, page 935, it is 
stated as follows : A 


“A settled account may be p 
either wholly or in part on the ground 
of fraud or mistake. If there be fraud, 

or if any mistake : affects. the... whole 
account, the whole will be reopened, and: 
a new account will be directed to ~ be 
taken, without reference to that which 
has been stated; but if there be no. 
fraud, and if no mistake affecting the 
whole account can be shown, but" the 
corfectness of some of the items m it 
is, nevertheless, disputed, the ' account 
already stated will not be treated as non- 
existing,‘ but will be acted upon' as cor- 
rect,'save so far as the party dissatisfied 
with ^ any item can show it to: be errone- 
ous. In a, case of’ fraud, an' account 
will bé feopened in toto, even after the 
lapse of a considerable time,:‘but if no 
fraud be proved, an: account which has 
been long settled will not. be reopened 
in toto; thé utmost which the Court will. 
then do will be to give leave to sur- 
charge änd falsify”. 


In M’Kellar v. Wallace’, 
been’ stated thus:.. ' 


"The law in cases of this kind I appre- 
hend fo be perfectly clear. Parties hav- 
ing accounts between them, may meet 
and agree to settle those accounts by the 
ascertainment of the exact balance; and, 

Ll (1853) 8 Moo. P.C.C.. 378 al i 5 Moor 
LA. 37⁄4 


the law “has 
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if they mean to ascertain the exact bal- 
ance, it may be necessary for that pur- 
pose, and probably is necessary in most 
cases, that vouchers should be produced, 
and that all the information which is pos- 
sessed on one side and the other should 
be furnished in the settlement of those 
accounts; and, if it afterwards turn out 
that there are errors in the account, it is 
a sufficient’ ground for reopening 
account and for setting it right in a Coast 
. of Equity". 

In Gething v. Keighley!, it is held that 
where an account is impecahed, if a 
single important error is established, the 
‘Court will not, except in thé case of 
fraud, order the whole account to be 
opened, but will make a decree that the 
plaintiff may be at liberty to surcharge 
and falsify. In that case in a partner- 
ship action, where one error of 1950 
was established in an-account long 
settled Jessel, M.R.; held that ‘in taking 
the accounts the plaintiff should be at 
liberty to surcharge and ‘falsify, and that 
such liberty should not be limited to 
errors appearing from the books". 


17. The principle laid - down in the 
above extracts is that a settled account 
can be reopended on grounds of fraud, 
mistake or some ground which a Court 
would accept as having led one of the 
parties to accept the account as correct 
which in equity would be considered as 
unconscionable to quote Chagla, J., as he 
then was, in Maneklal v. Jwaladuii?. 
But if the mistake or error is in respect 
of only one item 'and there is no case 
that there are large number of errors, 
the plaintiff will. be entitled to surcharge 
and falsify. Surcharge is explained by 
Bullen and Leake as adding items in 
plaintiff’s favour which were wrongly 
omitted and falsifying is explained as 


striking. out items against the plaintiff 


{which were wrongly inserted. Therefore, 
in the instant case, on the facts it has 
n found that the plaintiff at the time 

e entered into Exhibit A-2, dissolution 
agreement and the respective amounts 


"were determined to be paid by the plain- 





"4, (1878) 9'Ch. D. 547. 
2. A.LR.1947 Bom. 135. 
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tiff to the defendants, the parties were 
under the impression that a sum : of 
Rs. 26,063-36 was due and payable to 
the firm by the bank and that the plain- 
tiff would be entitled to recover the same. 
When once it is found that the very 
such assumption was untrue if would be 
unconscionable: to make the plaintiff 
bound by the said entry in Exhibit A-3. 
Tf, as a matter of fact, the plaintiff had 
known that such large amount was not 
due and payable by the bank he would 
not have agreed to the terms found in 
Exhibit A-2 dissolution agreement. 
Therefore,. it will be only equitable to 
give the plaintiff the relief for falsifying 
that entry. In other words, that entry 
will have to be struck out as against the 
plaintiff. m 


18. There is also another aspect, as put 
forward by Sri Parasaran: on bebalf of 
the plaintiff. If it turns out by evidence 
that no amount was due as on the date 
of Exhibit A-2 from the bank and it was 
wrongly assumed that such amount would 
be forthcoming from the bank to the 
firm and would be recoverable from the 
bank by the plaintiff, then the entire lia- 
bility of Rs. 24,063-36 could not be 
fastened on to the plaintiff alone. In 
other words, as a result of that false 
entry which has put the burden of 
the whole amount of Rs. 24,063-36 on 
the plaintiff, there has been an. unjust 
enrichment on the part of the defendants 
as regards 3l4th share of that amount 
which they are in:duty bound .to dis- 
charge. There is force in this conten- 
tion and I have no hesitation to. accept, 
the same.: 


19. Sri N. C. Raghavachari, learned 
counsel for the appellants cited the deci-. 
sions in ‘Anarullah Shaikh v. Koyalash 
Chunder Bose* and Sheffield Nickel 
Company v. Unwin?. In Anarullah 
Shaikh v. Koyalash Chunder Bose’, three 
plots of land were let to 4- under one 
kabuliat. A relinquished two plots, but 
admitted to being in possession of one,, 
alleging that the kabuliat had been ob- 
tained by fraud and misrepresentation. 





1. (1882) LL.R. 8 Cal, 118. 
2. (1876) 2 Q.B. 214.” 
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In that context, it has been held that 
“as the lease was an entire contract one 
portion: only could not be repudiated on 
the ground: of fraud, but that, if the 
tenancy was to be avoided on the ground 
Of fraud, it must be avoided in toto. 
In my view this decision is not applica- 
ble to the case on hand. I am also of 
the opinion that the other decision cited 
‘by Sri N. C. Raghavachari equally does 
not apply to the facts of this case. 


20. The decision in Gopala Chetty v. 

Vijayeraghavachariar', which was cited 
at the Bar is only authority for the posi- 
tion that “if a partnership has been dis- 
solved and accounts have been wound 
mp, the mutual rights and obligations of 
the partners therein being discharged, 

and an asset which has been forgotten 
or treated as valueless afterwards falls 
in, it ought to be divided between the 
partners in proportion to their shares in 
the partnership". Sri Parasaran for the 
plaintiff, however, males use of this deci- 
sion in his favour on the ground that if 
after dissolution and settlement of 
accounts an asset which ‘had been lost 
sight of at the time of dissolution falls 
in the same could be divided between 
the partners in the ratio of their shares 
in the partnership, there is no reason 
why, if it is found after dissolution of 
the partnership that an amount was 
assumed to be owing to the firm from 
a debtor and that particular debt had 
been allotted to one partner and it subse- 
quently turns out that such amount was 
really not due to the firm, should not be 
divided among all the partners. “There 
is force in this contention. However, 
this decision is not directly in point to 
the matter in controversy. 


21.. Then Sri N. C. Raghavachari con- 
tended that since the. plaintiff did not 
take any action against  Sendilvel he 
could not be said to have  mitigated 
damages and that on that grourid alone 
the suit is liable to be dismissed. I 
have: no hesitation in rejecting this con- 
tention. The suit is not one for dama- 
ges on the ground that the plaintiff has 





i. 49 LÁ. 181 :48 M.L.J. 305 : 16 L.W. 200: 
41922) I.L.R. 45 Mad. 378 :-A.LR. 1922 P:C.115; 
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not been able to recover any money 
from Sendilvel or for contribution as is 
commonly understood. The suit sim- 
pliciter is only for rectification of an 
error in the settlement of account arriv- 
ed at among the partners and it t has been 
found by me that Exhibit A-2 dissolu- 
tion agreement was entered into by the 
plaintiff on the fundamental assumption 
that a sum of Rs. 24,063-36 was due 
from the bank and that he would be 
able to recover the same without any|. 
difficulty. Once. that item in the settle- 
ment of account is found to be vitiated 
by an error, he is entitled to have the 
error rectified and get the appropriate 
relief. Apart from that, the plaintiff 
himself has Spoken to the fact that 
Sendilvel is a pauper and no money 
could be recovered from him. As 
against this, there.is no contra evidence 
on the side of defendants 1 and.2 to 
prove that the money could be recovered 
from Sendilvel and that the plea of the 
plaintiff that he is a pauper is false.. 


22. For the reasons stated above, I agree 
with the finding of the trial Court that 
the plaintiff is' not bound by the settle- 
ment of accounts arrived at under Exhi- 
bits A-2 and A-3 to the extent of 
Rs. 24,063-36 against the bank and that 
he is entitled-to recover 3|4th of the said 
amount from defendants 1 to 3., The 
third defendant has already settled the 
claim against her with the plaintiff on 
payment of Rs. 6,000. Therefore, the 
trial Court has granted a decree direct- 
ing each of the defendants 1 and 2 to 
pay the plaintiff a sum of Rs. 6,015-84 
with interest thereon at 6% per annum 
from 21st January, 1972 till date of rea- 
lisation. I confirm the judgment and 
decree..of the trial Court. The. appeal 
fails and accordingly is dismissed with 
costs. 


R.S. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


j PRESENT: =T. Ramaprasada Rao and S. 
S 'uryamurthy, JJa ^ 


Dev. "Traders by Partner P. V. 
Makwana and others . D 
Appellants* 


Ur 


S. Deenadayalu, Sole Proprietor of 
Sri Sopa Textiles and another 


Respondents . 


Prerade Towns Insolvency Act (III 
of 1909), section 9 (e)—“Fraudulent 
preference” —What 1s—Payment under 
pressure not fraudulent preference. i 


In order to constitute a fraudulent pre- 
ference, the ‘act of the debtor. should be 
voluntary. In other words, it should: be 
a deliberate or spontaneous act, an act 
of free-will. Payment under pressure, 
legal or illegal, is not „a voluntary act. 

Fraudulent preference’ implied a deli- 
berate: discrimination. between creditors. 

If the dominant. intention 'of the: debtor 
-was to benefit himself, then the payment 
to one creditor alone would not constitute 
an act of insolvency. [Para. 4.:] 


Appeal under clause 15 of the Letters 
Patent against the decree ‘of Sethuraman, 
J., dated 4th October, 1974 in, I.P. 
No. 109 of 1972: 


K. N. Balasubramanian, for Appellants. 
E.R. Krishnan and P. V. Subrama- 
nian, for Respondents: 

The Order of the Court was aad by 


S uryamuriky, J odis: is an appeal 


against the judgment of Sethuraman, J., 


dismissing. a:petition for adjudicating 
the first respondent as an insolvent. ‘The 
first respondent is a dealer in textiles. 
The petitioning creditors, who are also 
dealers in textiles, supplied goods to him 
for which he had to pay the first peti- 
tioner Rs. 3,700, second petitioner 
Rs. 767-50, third petitioner Rs. 3,039-67 
and fourth petitioner Rs. 6,125-23. 
The debtor is alleged to have given notice 


^*O;S.A. No. 18 of 1976, 
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18th August, 1977» 


(1978 


of suspension of payment at a meeting 


of the creditors held on 4th April, 1972 


at 5-30 p.m. The second respondent 


is alleged to have : been chosen by .the 


creditors to file I.P. ,No. 35.of. 1972. 

On 9th October, 1972, the. 'second . res- 
pondent received a sum of Rs. 10,000. 

On 10th October, 1972, when the. peti- 
tion came up. for hearing, the counsel 
for the second -respondent reported ‘No 
instructions’ -and thereupon I.P. No, 35: 
of 1972 was dismissed for non-prosecu- 

tion. The. appellants who were: present 
in the Court applied > for substituting 
themselves in. I.P. .No. .35_ of. 1972, 
alleging that the payment. to the .second 
respondent was a fraudulent: ‘preference: 
within: the meaning of ‘section 9 (e) of 
the Presidency Towns .Inslovency. Act. 

This application.was opposed by. the first 
respondent who contended that. he. did 
not commit any act, of insolvency, and 
that the payment of a: sum of Rs. 10,000 
by him to the second respondent herein 
was under. pressure. -The second . ,reg- 
pondent supported the. contention of, the 
first respondent that, there was:-no frau- 
dulent preference: 


2. The learned E T the” "con- 
tention of the respondents and dismissed 
the petition.. i 


3. The appellants now contend that the 
dominant intention of the debtor was to 
make the petitioning ‘creditors.to report 
ho;"instructions : and: withdraw: the insol- 
vency: petition, that there was no benefit 
to-the restate of the-debtor which, in the 
context, should mean the general body 
of creditors, and that: therefore, the ordér 
of the learned Judge should be set aside.. 
The question to be’ considered is whether 
the payment of a sum of Rs. 10,000 by 
the first. respondent, to. the. second res- 
pondent was a fraudjilent preference , and 
hence an act of ` m committed y 
the first respondent." : " 1 | 
4. It is not discuti that a sum at 
Rs..10,000, was paid by the first:res- 
pondent to the second respondent on 9th: 
October, 1972, and consequently onl Oth’ 
October, 1972, ‘the second’ respondent 
who had filed I.P. No. 35 of 1972, 
allowed :the petition. to be: dismissed, and 
that it was - dismissed on his" -icounsel 


i 


(reporting. no: instructions. 
constitute a fraudulent: preference, -the 
[act of the debtor must be voluntary. 
In otfier words, it must be a deliberate 





Payment under pressure, legal or illegal, 
is not a voluntary act. Fraudulent pre- 


ference implies, a deliberate discrimina- 
tion between creditors. If the dominant 
intention of the debtor was to' benefit 


DEV. TRADERS: 7. DEENADAYALU (Suryamurthy, 7.) 


In order to' 


Jor spontaneous act, an act of free-will. . 


Ihimself, then the, payment to one credi- ` 


jtor alone would not constitute an-act of , 


insolvency. Preference must be the 
dominant view. 
Tuptcy it is observed that— 


Preference need not be the sole view, 
but must bé the dominant view; 


"In: Williams on Bank: ` 
i ' the estate has been reduced and to this 


) 


it is. 
-sufficient.. that .the - preferring should ` 


-have ‘been the substantial, -effectual or : 


‘dominant view; but not necessarily the : 


-sole view with which the debtor acted". : 


Tn i 
D. 
ed at. page 535 Ahat— 


“Th order to avoid: a transaction- as a 
fraudulent preference, it is not suff- 
cient that the creditor was preferred; 
‘it! is essential that the transfer or pay- 
ment was made ‘with. a view’ to giving 
a preference to that creditor over the 
Other creditors. The view to prefer 
must have been dominant or substan- 
tial; it is not necessary that it i 
have been the sole view"... 


It is, further observed at page 542 that— 


"Tf the dominant view is to benefit the 
debtor himself, the fact.that the parti- 
‘cular creditor is preferred in the sense 
“of obtaining a benefit not shared’ by 
"others, will not constitute the transac- 
tion as a fraudulent preference. 


e "Law ‘of Insolvency: i in India, 


“Transfer. or payment made under a 


thteat of legal proceedings, whether 
“civil ór criminal, does not amount to 
fraudulent ' preference, even though 
there is no immediate power of render- 
ing the. threat available by, taking legal 
steps. , Similarly a transfer or pay- 


by 
. Mullah, 3rd Edition, it is observ: 


ment under an apprehension of legal- 


proceedings even though there has 


been no threat or demand or pressuré ' 


from the creditor, does n not amount to 
a fraudulent preference". 
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In^the instant case, the ‘payment’ . .of 
Rs. 10,000 was made because of the 
imminent possibility of the first respon- 
dent being adjudicated an insolvent on 
the petition filed by the second respon- 
dent and the dominant intention was 
obviously to benefit the debtor himself. 
It is proved by the evidence of R.W. 1 
(first respondent) and the circumstances 
in which he made the payment that his 
dominant view in making the payment 
was to benefit himself. By payment of 
Rs. 10,000 in full settlement of the claim 
of the second respondent the liability of 


extent the estate of the first respondent 
has benefitted. ^ This benefit will accrue 
to the général body of creditors. It is 
not contended: by the appellants that the 
assets of the first respondent are not 
sufficient to meet in full the claims of.his 
creditors. There is nothing to ishow 
that the other creditors :had -been detri- 
mentally affected bv such payment. .In 
these circumstances, we agree with the 
learned Judge that the act of insolvency 
alleged namely fraudulent preference 
within the meaning of section 9 (c) of 
the Presidency Towns Insolvency Act, 
has not been established. Hence the 
appeal is dismissed. No costs. 


S.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 


PRESENT :—P .. Govindan Nair, CJ. 
V.. Ramaswami,. J.. 


Regional Director, Boa State 


Insurance Corporation, Madras 

; Petittoner* 
V. | 
Freedom Press, by its Proprietor, 
M. Balasundaram, Madras 


Respondent. 
Employees State Insurance Act 
(XXXIV of 1948), section 2 (12) — 
“Factory’.— “Persons.are employed", . 


whether includes casual employees. 


In L.P.A. No. 7 of 1970 dated dst: 


February, 1973—Employees’ State Insu- 
rance Corporation v. Gnanambikai Mulls 
Ltd., (1973) 86 L:W. 658, the Madras 
High : Court had taken the view that 
casual employees would not be included, 


within the meaning of the word 'emplo- ` 
yee’ as defined in section:2 (9) of the 


Employees’ State Insurance Act. 
[Para. 2. ] 


A ‘reference is necessary to the defini- 
tion of the expression ‘employee’ because 


both section 2 (12) and section 2 (9) . 


talk of 'persons employed for wages'; 
and the definition of the term ‘employee’ 
says ‘persons employed for wages’. It 
would therefore be difficult to give the 
expression ‘persons employed’ in sec- 
tion 2 (12) a meaning different from 
the definition of the term ‘employee’ in 
section 2 (9) of the Act. 

[Paras. 3 and 4.] 


Cases referred to:— 


Employees’ State Insurance Corporation 
v. Gnanambikai Mills Ltd., (1973) 86 
L.W. 658; M|s. Dhala Tanning Co. v. 
Employees’ State Insurance Corporation, 
(1974) 1 M.L.J. 71: 8/ L.W. 44; 
Gnanambika; Mills v. Employees’ State 
Imsurance Corporation, (1970) 2 Lab.L. 
J. 233; Bank Silver Co. v. Employees 
State Insurance C orporation, A.I.R. 

1955 Bom. 111; Employees’ State Insur- 


* L.P.A. No.62 of 1975, 17th Jana ry, 1978. 
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cu 
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ance Corporation v. Ma. H. PRIME 
A.I.R. 1965 Mys. 71. | 


Appeal under clause 15 of the Letters 
Patent against the judgment and order of 
Varadarajan, J., dated 16th April, 1974 
in A.A.O. No. 503 of 1973, etc. . 


Central Government Standing Counsel, 
for Petitioner. , 


| T. R. Srinivasan and K. Ramamoorthy, 


for Respondent. " 


The Judgment of the Court | was deli 
vered by : 


Govindan "Na, CJ.—The. question 
raised in this appeal, is whether a fair 
interpretation of the word "factory" as 
defined. in section 2 (12) of the Em- 
ployees State Insurance Act, 1948 
(hereinafter- referred to as the Act) 
would enable the Court to include casual - 
employees working in a factory. also for 
making up the number .20-mentioned in. 
that definition. The view that has been 
taken in the judgment under: appeal is- 


` that casual employees cannot be counted. 


2. “Factory” is defined in section: 2 
(12) of the Act thus— 


“ Factory’ means any premises includ- 
ing the precincts thereof whereom 
‘twenty or more persons are.employed 
or: were employed for wages on any 
day.of the preceding twelve months, 
and in any part of which a manufac- 
turing process is being carried on with 
the aid of power or is ordinarily ‘SO 
carried on, but does not include‘a.mine 
subject to the operation of the Mines 
Act, 1952, or a railway running shed:’” 


The above definition is important because 
the Act as is seen from section 1 (4) 
would apply only to factories. ‘In! 
Employees State Insurance Cor- 
poration v. Gnanambikaj Mills . Lid.}, | 
this Court has taken the view that casual | 
employees will not be included within the | 
meaning of the word ‘employee’ ag de- 
fined in section 2 (9) of the Act. S The 
word is defined thus— 


1. (1973) 86 L.W. 658. 


w— ke at 
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2: (9). ‘Employee’ means any person 


employed for wages in or in connec- 


. tion with the work of a ‘factory or 


- establishment to which this Act :ap- 


plies .and—(2) who is directly em- 
ployed by the principal employer on 
any work of, or incidental or ‘prelimi- 
.nary to.or connected with the work 
Of, the factory or establishment, whe- 
ther such work is done by the employee 
in the factory or establishinent or else- 
where;.or 


(22) Wh is employed by or through 
an.immediate employer on the.premi- 

_ ses of the factory or establishment, or 

. under the supervision of the principal 
employer or his agent on work which 
is ordimarily. part of the work of the 
factory or establishment or which is 
preliminary to the work carried on in 
or incidental to the purpose of the fac- 
tory or establishment, or 


(4$) whose services are temporarily. 
lent or let on hire to the principal em- 
ployer by the person with whom the 
person whose services are so lent or let 
on hire has entered into a contract of 
service, and includes any person em- 
ployed for wages or any work con- 
nected with the administration of the 

. factory or .establishment or any part; 

. department or branch thereof or with 
the purchase of raw materials for, or 
. the distribution or sale of the products 
.of the factory or establishment.” 


We respectfully agree with the view ex- 
pressed in the said decision. No decision 
of this Court or that of the Supreme 
Court taking a contrary view has been 
brought to our notice.. Our attention 
was drawn to the decision of this Court 
in Messrs. Dhala Tanning Co. v. Em- 
ployees’ State Imsurance Corporation’. 
In that decision, there was an expression 
of opinion by way of obiter at page 80 as 
follows :— 


“That would prima facie show that 
even a casual labourer has to be count- 
ed in order to determine whether a 
particular premises is a factory as 





1. '(1974) 1 M.L.J. 71: 87 L.W. 44. 


-defined under the Act or not. But 

‘ whether a casual worker is entitled to 
insurance cover under the Act may be 
a different question. In.Gnanambikai 
Mills v. Employees State Insurance 
Corporation, Ramamurti, J.,-has held 

that the provisions of the Act would 
not apply to casual workers. But we 
think it is not necessary to' go into.this 
aspect of the matter because from thc 
materials on record, we have to pro- 
ceed on the footing that there were 
really Z6 permanent workers in | the 
premises in question." 


In view of the fact that the Court. pro- 
ceeded on the footing that there were 
twenty permanent workers in the premi- 
ses in question, the question that we are 
considering-did not arise for decision in 
the case referred to above, and the obser- 
vation therein therefore cannot affect the 
decision in L.P.A. No. 7 of 1970 which 
incidentally is a judgment confirming the 
view expressed in G»anambikai Mills v. 
Employees’ State Insurance C pO: 
tion, : 


3. Our attention was drawn to the deci- 
sion of the Bombay High Court in Bank 
Silver Co. v. Employees’ State Insur- 
ance Corporation®, wherein Chandrachud, 
J. on the basis of the definition of the 
term ‘factory’ in section 2 (12) as it 
then stood, took the view that even. part- 
ners who were working in the Factory 
would have to be counted for determin- 
ing the number of persons required im 
section 2 (12) of the Act. At that time, 
the definition of the word. 'factory' in- 
cluded ‘persons working’ and not 'per- 
sons employed’. There is a lot of differ- 
ence between these two expressions. Any 
person who is working whether he is 
an employee or not will come within the 
expression ‘persons working’. ‘Apart 
from that, he may work for wages or 
he may work without wages., In fact, 
the decision to which our attention was 
drawn in Employees’ State Insurance 
Corporation v. M. A. H. Siddique’, has. 
taken this view that persons working 


1. (1970) 2 LL. 223. 
2. A.LR. 1955 Bom. 111. 
3.. A:LR. 1965 Mys. 71. 


‘352 (. v n EE M 


"eed not be persons working for wages. 
These decisions have no bearing on the 
question which has arisen before us, be- 
cause we have.to consider the expression 
. ‘persons employed’ and  not..'persons 
|working:., .'We have to necessarily refer 
to the definition of thé expression 'em- 
|plyee' because both section 2 (12) and 
section 2 (9) talk of ‘persons employed 
for wages’; .. and the definition of the 
term ‘employee! says ‘persons employed 
or wages’. 


4. We therefore find it difficult to give 

e expression “persons employed’ in sec- 
‘tion 2.(12) a meaning different from the 
definition of the term ‘employee’ in sec- 
tion 2: (9) of:the.Act. .Unless there are 
twenty or more persons employed.in a 
"factory, the Act-would not apply to that 
factory ..'; In that view, this appeal must 
fail. ` Accordingly we dismiss the ap 
-peal with costs. 


‘S.J. 
-IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


Present:— T. Ramaprasada Rao and 
sS. p» Pandian, JJ. 


M. C. ene Mudaliar 
.. Appellant* 





Appeal ide 


FOX 
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C. S. Rajam - -and Company .by its 
-Partner C. S. Narasimhan 
= NE vu Respondent. 


‘Negotiable . Th instruments — Promissory 
note—Suit on—Not open to defendant 
.lo reopen. ‘accounts—Material alteration 
—Induction .of the same of a witness 
-after due execution—Not a material alte- 
ration. 


i 


It is not öpen to a defendant, in an. 


action ón a negotiable instrument to plead 
-that the accounts as between himself and 


the plaintiff firm. ought to be reopened to 


"find whether the consideration recited in 

the negotiable instrument is correct or 

-not. T dh 4.] 
T Ts 


* Appeal No. 443 of 1971. 25:5 March, 1976. 
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It is common ground that a promissory 
note need not. be attested. Even if the 
name of an attesting witness has. been 
introduced .àfter the execution ‘of the 
instrument in proper and due’ form; such 
induction of the name of the attesting 
witness would not mdke it an unenforce- 
able instrument on the ground that it 


has been materially altered. [Para. 9, | 
Cases referred to:— . 
Lakshmammal v. | Narasimharaghava 


Aiyangar, (1915) I.L.R. 38 Mad. 746: 
25 M.L.J. 572; Ramayyar v. Shanma- 
gam, (1892) 'I. L.R. i5 Mad. 70: 2 
M.L.J. 39; Kalanna Goundar v. 
Palam Goundar, (1970) 2 M.L.J. 19 
(S.C.): (1970).2 An. W.R. (S. C.) 
S (1970) 2 S.C.J. 18: (1970) 2 S. 
C.iR. 455: A.I.R. 1970 S.C. 1942. 


Appeal ‘against the decree ‘of the Court 
of the Subordinate Judge, Vellore in 
Original Suit No. 67 of 1970. 


K. Sarvabhauman. and G. Krishnan, 
for Appellant. 


The Judgment of the Court ‘was deli- 
vered by v 


Ramaprasüda Rao, J.—The EE 
défendant in O. S. No. 67 of 1970 on 
the file of the Court of the Suberdinate 
Judge of Vellore, is the appellant. The 
respondent, herein filed the suit on a pro- 
missory note, the principal liability under 
which was a sum of Rs. 14,292-70 and 
a further sum.of Rs. 4,287-81 to- 
wards interest making in all, the sum 
payable at Rs: 18,580-51. The defen- 
dant admits execution of the promissory 
note. He refers to the long course of 
dealings. which he had with the plaintiff- 
partnership. firm since 1958 and wotild. 
set out the modus of .dealings as between 
them. According to him, he used to 
supply raw materials on credit to the 
plaintiff firm who are manufacturers of 
brass vessels, and the accounts used to 
be looked into from time.to time and 
mutual, adjustments made thereunder. 

Adter. looking into such accounts on. Ist 
April, 1968, the promissory note, Exhi- 
bit A-1, in ‘and by which the defendant 
admitted the liability as above, was exe- 
cuted. -The'defendant’s case is that the 
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promissory note was written up at 
-Kalahasthi, though it was ‘payable at 
Vellore, that under the promissory note, 
the defendant had paid a sum. of 
.Rs. 8,464-99, and after the: receipt of 
the suit notice, he contacted one.of the 
‘partners of the firm, Mr. Soundararaja 
Iyengar who, in acceptance of the amount 
so paid by the defendant after the suit 
notice, passed a receipt for Rs. 7,200. 
The defendant would also say that" he 
paid Soundararaja Iyengar’ a ' further 
sum of Rs. 1,000 on 12th May; 1969 
and Rs. 200 on 5th December, 1969. 
He would, therefore, claim a partial dis- 
‘charge towards ' ‘the ' suit claim 'at 
Rs:' 9,627. | His further contention ' is 
that, at the time whei the suit promissory 
Note was ‘executed at Kalahasthi, it was 
mot ‘attested, but he fourid the suit pro- 
müssory note as having ‘been attested by 
cone V: G. Sundarattiutthy and, by rea- 
son of. such induction ‘of the „Signature 
OF an attéstor, ' when ‘ it ‘was’ nót there 
‘on the date ‘Of’ exectition, thè instrument 
should' be deemed to have been material- 
ly altered,” and ‘therefore, ‘not’ enforce- 
able. iti ‘the’ éye of law.^'Finally, he 
would’ ‘geek for a credit beihg given-to a 
sum of Rs: 9,627. “In the ' additional 
written statement; curiously’ enoügh, the 
defendant :would. contend, that.he signed 
the promissory- note acknowledging the 
debt, believing the plaintiff that there 
‘was no scrutiny at-all of-the accounts by 
him and ‘that on such scrutiny, a sum 
‘far less thari the amount stated in Exhi- 
bit A-1 would be due. He raised also 
the usual plea that the interest was 
‘usurious and: unconscionable. The plair* 
tiff in its tejoinder denied such’ allega- 
tions. Ell 
2. On the; d material dedne the 
following i issues were framed for trial:' 

(1) Whether the paynients amounting 

to Rs. 9, 627 alleged inl ‘paragraphs 3 

and.4' of' tHe written statement are true 

and binding on the plaintiff? 

(2) Whether this Court has no juris- 

„diction to try the suit? ` 

:(3) ‘Whether. there is material altera- 

‘tion in the .suit promissory note? 

(4) To what,. relief, the pense. is 

entitled? ` .. 

ML]I—45 
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Additional issue framed on . 30th 


March, 1971:— 


Whether the transaction is liable to be 
re-opened for the reasons stated in the 
additional written statement and the 

' suit promissory: note is not supported 
by consideration to considerable ex- 
tent ? i 


The learned Subordinate Judge found all 
the issues in favour of the plaintiff and 
decreed the suit. It is as, against this, 
the present appeal has been. filed. 


Mr: Sarvabhauman, ‘learned counsel 
for'the appellant, raised four contentions 
before us. ‘The first one is that the 
Court at Vellore had no jurisdiction to 
entertain the’ suit. Secondly, the plea 
‘of the partial: discharge has been wrong- 
ly: discountenanced by: the Court below, 
and ‘thirdly; by: the introduction of the 
name of an attestor, when no such 
‘attestation had been made at Kalahasthi 
the negotiable instrument has been mate- 
rially- altered; and' therefore, has become 
unenforceable i in the eye of law. Four- 
thly, the suit promissory note is not fully 
‘supported’ by consideration! and he should 
be given an opportunity.to' re-open the 
transaction: as between himself and the 
plaintiff’ -firtn, and the ‘actual ‘amount 
found ‘on the’ basis of which only the 
plaintiff could be given a decree for, if 
any such amount is: found due. 


. We shall take üp the last contention. 
A is not open to a defendant, in an 
action on a negotiable instrument, to 
plead.that the accounts. as between him- 
self and the plaintiff firm, „ought to be 
re-opened to find whether the considera- 
tion, recited in the negotiable: instrument 
is correct or not.. It may be, for the 
purposes of proving that the instrument’ 
is not fully supported by consideration, 
such a scrutiny. of accounts of both the 
executant andthe executee. is possible. 
But, the, defendant. in stich actions, can- 


mot, as a.matter of-course, claim, as of 


right without even taking the elementary 
precaution of putting forth the plea in a 
manner known to law, to seek for a 
scrutiny of his accounts "with plaintiff and 
request for a re-opening of the “accounts 
maintained by the plaintiff on a mere uni- 


354 


£ 


lateral assertion on his part. In the 
instant case, no independent suit has been 
filed for such accounts, and much less was 
relief of that kind asked for by paying 
the requisite Court-fee under the Court- 
fees Act when he raised such a defence 
in the.written. statement. We are un- 
able, therefore, to accept the illogical 
contention of the defendant that on a 
bare suit on a  promissory note, the 
defendant could claim the re-opening of 
the accounts of the plaintiff who advanc- 
ed moneys under it, on the only ground 
that the defendant demands ‘it. Fur- 
ther, this.is a very stale defence for the 
reason that, in. the, additional- written 
statement filed by the defendant, he 
would say that.there was no scrutiny of 
the accounts at all by. the defendant and 
that he signed the .promissory note 
believing the representations of the father 
of the plaintiff's partner, in whom he 
had implicit faith and: confidence, whilst 
when he was-in the  witness-box, he 
would categorically admit that as on Ist 
April, 1968, his account book showed 
that the sum reflected in Exhibit A-1 was 
admittedly due and payable by him. 
Exhibits B-20, B-22; B-23 and B-24 are 
the relative entries in the account books 
to show that the defendant owed.as on 
ist April, 1968, ‘Rs. 14,292-70 to the 
plaintiff. firm. It- is in this sense that 
this defence of want of consideration has 
become.stale and indeed a false defence. 
We are unable. to agree with the learned 
counsel for.the appellant on this account. 


5. The next contention is that: the 
Vellore Court did, not have jurisdiction 
to entertain and try the suit. Even 
assuming that the defendant’s theory that 
the negotiable instrument was written up 
at Kalahasthi and at that time, only the 
scribe had subscribed his ‘signature to the 
instrument as such, is true, the defen- 
dant cannot overlook thé specific, con- 
tract which he made ón the date of exe- 
cution of the promissory note in and by 
which he has.agreed to répay the princi- 
pal and the interest payable under Exhi- 
bit A-1 at Vellore. Such being the 
express contract between the parties, 
the fact, even if.it is true, that the 
instrument was drawn up at. Kalahasthi, 
does not materially alter the situation 
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and would not affect the: jurisdiction of 
the Vellore -Court which could, in the 
above circumstances entertain a suit on: 
Exhibit A-1, under which the defendant 
agreed to pay the suit amount at Vellore:. 


6. The third contention is. about "par- 
discharge". ' There’ are varied: 
versions as to the quantum of money 
paid towards the  promissory note. 
Whilst in the first written statement, 


- the defendant would say that he paid a. 


sum of Rs. 8,464-99; and’ was entitled: 
to interest on the said amount and he 
would be. entitled to. a credit of 
Rs. 9,627, the defendant's. later case is: 
that he adjusted a sum - of ,Rs.,, 7,200 
payable by Soundararaja Iyengar, one 
of the partners . of the: plaintiff , firm, 
towards the; suit debt at the request of 
Soundararaja Fyerrgar and as evidenced! 
by a receipt. Exhibit B-T, and further, 
on two occasions, paid two sums ` of 
Rs. 1,000 and Rs. 200 and all these 
amounts are to be giver credit to by the 
plaintiff. The very reading of the vari- 
ous stories set out.by the defendant at 
various stages creates a. suspicion ever 
at the threshold, whether the plea-of dis— 
charge could, be true at all. We, shall, 
however, consider it in greater detail. 


[The discussion of facts is omitted—Ed. f 
* * "x * 
For all these reasons, we hold that the 
defendant ‘failed to establish that he made 
any payment towards the suit promissory” 
note. : V e s 


8. The last contention which remains» 
for consideration is whether the instru- 
ment has been materially altered and om 
account of this, the negotiable instrument 
has become unenforceable in. the eye of 
law. . It has beem., repeatedly held by 
judicial decisions. that not every altera- 
tion would -come :within the mischief of 
the doctrine of material alteration and 
even if such a material alteration is visi- 
bly demonstrable - in-an instrument, it 
must have a relation tọ the original con- 
tract entered into. between the parties and 
should not have a‘reference to immate- 
rial or unnecessary particulars of an 
instrument. The- entire basis of the 
doctrine of material alteration’ rests om 
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the sound principle of equity that the 
parties to a contract cannot make a new 
contract which was not thought of or 
intended as between them at the time 
when they entered into it. On proof 
of material alteration, the Court should 
be satisfied that the party  propound- 
ing such a materially altered instru- 
ment is trying to put into the Court, 
not the original contract intended to 
be acted upon between the parties, 
but a new contract which .was not in 
their minds when they forged it. It 
is pursuant to the above, the doctrine 
of material alteration has developed, ànd 
the mere assertion of a party that in a 


negotiable instrument or a deed, there 1S, . 


or are material (which is found ultimate- 
ly to be innocuous,) cannot, -by.such an 
unilateral assertion- on his part, .. make: 
such material, may- be apparent on the 
instrument, a. material alteration. In 
the instant case, the defence is that, 
though-the name of the scribé was there, 
the name of the witness or the attestor 
was not there on the. instrument 
on the date when it was drawn up at 
Kalahasthi. Here again, D.W.'1 
comes to the. rescue of the defendant. 


We have already seen that D.W. 1 is. 


a dismissed employee of the plaintiff and 
that his testimony has to be carefully 
adjudged upon.. D.W. 1 would say 
that the name of the attestor one Mr. 
Sundaramurthy, was not there in the 
instrument on the date when it was writ- 
ten up. No doubt, Sundaramurthy 
was not examined. But as we said, it 
is difficult to believe D.W. 1 and discard 
the evidence of P.Ws. 1 and 2 who 
would swear ,that Exhibit A-1 was exe- 
cuted at Vellore and V. G. Sundara- 
murthy had. attested ! 
brought out that V. G.” Sundaramurthy 
is a resident of Vellore. The mere non- 
examination -of Sundaramurthy,, by it- 


self, does not’ compel us to discard the. 
testimony of P.Ws. 1 and 2 and accept | 


that of D.W. 1 who is not favourably 
disposed towards the plaintiff 
9. The contention of Mr. Sarvabhau- 
man however, is that the defendant's 
testimony, taken in conjunction with 
that-of D. W..-1 should be accepted and 
that his story that‘the name of the 


it. It is also. 


attestor was not there should also be 
accepted and in consequence, his conten- 
tion that there has been a material altera- 
tion in the suit promissory note should. 
be upheld and the plaintiff, non-suited. 
In our prefatory remarks, we touched. 


upon the purport of “material altera- 
tion”. Mr. Sarvabhauman would rely 
upon Lakshmammeal v. Narasimha- 


raghava Atyangar', That was a case: 
where the words “or order" in continua-- 
tion. of the words “one of the payees" 
were disturbed. It was in those cir- 
cumstances, that the learned Judges said. 
that an alteration in a document which 
has the effect of. enabling the payee ‘to. 
sue on the 'document in a Court where 
he could not have" sued on it in its origi- 
nal form, is a material alteration and, as. 
such, destroys the right of action on the 
document. They were of the ^ view 
that altering a negotiable instrument by: 
causing the words: "or order" to  dis- 
appear and making it non-negotiable is. 
a material alteration, under ordinary law 
and also under the provisions of the- 
Negotiable Instruments Act. The prin- 
ciple in this decision has no application ,. 
to the facts of this case at all. It is! 
common ground that a promissory note 
need not be attested. Apart from the 
fact that there is no acceptable proof inj; 
this case that the name of the attestor |: 
has been interploated at a later stage, |. 
we are of the view that, even if the! 
name of the attestor has been brought: 
in at some stage after the execution, 
without' altering the basic structure of 
the contract between the parties, it would’ 
not amount to material alteration. There- 


“1s,a direct authority on this, of our Court. 


In Ramayyar, v. Shanmugam?, an attes- 
tor’s name in a hypothecation bond exe- 
cuted before the passing’ of the Transfer- 
of Property Act was introduced. In a 
suit on the hypothecation bond, a Divi- 
sion Bench of. this, Court. said that the 
plaintiff, namely the executee of the hypo-- 
thecation bond, was not precluded from: 
recovering the debt by reason of this 
alteration in the bond stied on. That is 
because the law did not compel such a 


Ll. 25 M.L.J. 572: (1915) LL.R. 38 [Mad. 
746: i A 
2.- (1892) LL.R. 15-Mad. 70: 2 M.L.J. 39. 
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hypothecation bond, before the passing 
of the Transfer of "Property: ‘Act, to be 
attested. Even so, a . promissory, note 


eeds no attestation, and therefore, even, 
if the name of an attesting witness has: 


een introduced after the execution of the 
MEN in proper and due form, such 


induction of the name of the ‘attesting 
ale in would not make it an unenforce-. 


ble instrument on the ground-that it has 
“been - materially. altered. , The Supreme 
‘Court , under similar. circumstances in 
Kalianpa | Gounder v. Palani , Gounder!, 
were considering an alteration said to 
have been made. in a, deed after its exe: 
cution, but, which: was nat material and 
which. did. not, in any -way, affect: the vali- 
dity -of the, deed. Reiterating | the prope-: 
sition that a material. alteration is. one 
which varies the Tights, liabilities, or legal 
position . of the parties as ascertained by: 
the deed in.its original state, or otherwise 
varies ‘the. ,Jegal . effect. of the instru- 


ment. a$: originally executed, Or, réduces. . 


to certainty some provision which, origi-. 
nally was, ‘unascertained and as such void. 
or -may ; otherwise . prejudice- ‘the, party: 
‘bound by the deed.as originally executed, 


‘the ‘Supreme Court said that an alteration. 


in Some. particular , ‘mode in.a deed, after 
‘its, execution, , which does not inaterially 
‘affect the validity. of the deed , is. not.a: 
material alteration, ' proyided, the. altera- 
tion does not otherwise . prejudice the 
party liable thereunder. |. They would 
‘also accept ‘the principle that an- altera-. 


tion-is not a material alteration. which.; 
oes not vary the legal effect of the deed. . 
follows that, even if the. 


Tt therefore, 
defendant's ‘story is true, the induction. 
of the name of a witness after. the:;due 
execution of the promissory note would 
not alter, the legal effect of the instru- 
ment, nor would it in-any way, vary, alter, 


«Or substitute the original bargain between | 


‘tthe parties, and would - not, therefore, 
amount to an alteration, 
material alteration, which is referred to 
with some legal, significance in the Law 
"Merchant, and particularly in ‘the Nego- 


*iable Instruments, Act. We are, there- 


fore, unable to agree with the contention : 


asd / (1970) 2-8.G,J.:18: (1970) 2 M.L.J; (S.C) - 


: (1970) 2 An.W.R. (S.C.) 19-; 83 L.W. 31:- 
(1970) 2 S.C.R. 455: A.LR: : 1970- S.C. 1942... 
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of Mr. Sarvabhauman that there was a 
material alteration in the suit promissory 
note and consequent thereon, the instru-, 
ment has become unenforceable i inthe eye 
of law. The appeal, therefore fails.and 
is dismissed mu costs. 
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Mayavanthi Jhamandas, Sole TUM 
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Eresdinc Tome rests Activ (ll D 
of 1909) section 9: (d) (ii)! and (g)—: 
Postponemént of, payment—Not an act' 
of. insolvency. — Petitioning vrediter to^ 
have witnésses:who could stand'the:scru-' 
ty of laws at: ‘@ later stage. 


} Cr 
The meré; ‘expression of a desire 10 "Bogt-. 


pone, the payment, of debts , because of. 
circumstances „connected with. their. busi- 
ness -by itself would-not-be an’ act. of i in- 
solvency .within . the meaning. of section. 
9 (g) of the. d TOWOS. Agsok - 
VEn Act.. - 


E 


Sopr owg t 
d 


un ‘e 


m i 4. 1 


In cases ‘under ` section 9 (d) (iii)? “the. 
petitioning creditor should .take the; ele- ' 
mentary precaution of having liis conduct ` 
and, act corroborated by the testimony « of 
independent. witnesses, and for this pur- . 
pose, he'should also take the additional 
precaution of taking such witnésses along ' 
with him so that matters might not be 
doubted ‘at ‘a later. stage when it ‘came | 
up. for scrutiny in Courts, of law. ' ' 


[Para. 6.]. 
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Appeal under clause 15 of the Letters. 


Patent against the order of the Honour- 
able Mr. Justice Paul, dated 24th 
August, 1973 and made in the exercise 
of the Insolvency Jurisdiction of this 
Court in Application No. 698 of 1972 
in. Į. P. No. 85 of 1972.. : 


E. R. Krishnan, for Appellant. 


K.N. Balasubramanian, for Respondent 
No: 1: C 


The Official’ Assignee, 
No. 3. 


The, Judgment of ihe ur Was deli- 
vered by , 


"for Respondent 


Ramaprasada Rao, J.—This is an appeal 
against the judgment of Paul, J., who 
adjudicated the appellants as 'insolvents 
in I.P. No. 85 of 1972 mainly on two 
grounds. The first ground is that one 
of the insolvents wàs not found in the 
usual place of residence and business and 
that he secluded himself from the cre- 
ditors, and the second ground is-that the 
debtors suspended payment. The peti- 
tioning . creditors 
debtors have committed acts of insolvency 
within the meaning of section 9 (d) (iii) 


‘and section 9 (g) of the "Presidency: 
The facts- 


Towns ‘Insolvency Act. 
which led to the filing of the petition may 
be briefly summarised thus: The petition- 
ing creditors claimed. that Audilakshmi 
Venkateswara Iron Traders represented 
by its partners, K. Subbarayalu Chetty 


and K. Radhakrishnan and Sri Balaji 


& Co., represented by its partners K. 
Radhakrishnan and K. Balasubramaniam 
were indebted to them in the sum of Rs. 
3,500 on the foot of a promissory note 
executed by the partners of the above 
firms and that before they came to Court 
with this insolvency petition another cre- 
ditor- attached the goods of the debtors 
and the debtors have removed a substan- 
tial portion of their stock in trade and 
they were arranging to sell both their 
business and other properties with intent 
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to defeat and delay their creditors. “The 
acts of insolvency are sought to be esta- 
blished by "the petitioning creditors 
through their two witnesses examined as 
P.Ws. 1 and 2. We shall presently 
consider their testimony in detail. 
Their case is that P. W. 1 by himself or 
along with P.W. 2 approached the deb- 
tors and demanded payment and that 
the debtors expressed their unwillingness 
to pay the same -and finding’ that the 
father of one-of the debtors was not 
available in the business premises, they 
went to the residence of the father where 
admittedly the other sons were also resid- 
ing (sons being the other debtors in the 
case) and finding that the father was not 
available'at his residence they were satis- 
fied that there was not only a seclusion 
of one of the partners from the business 
premises and from the normal place of 
residence but, also an express uncanny 
expression by the debtors that they have 
suspended their payments. Paul, J., ac- 
cepted the evidence of P. Ws. 1 and 2. 
He would not believe the father examin- 
ed as R.W. 1 that he was not present 
on the date when IP. Ws. 1 and 2 are 
said to have visited him at his residence 
since.he.was regularly going to the hos- 
pital. having been. struck by paralysis by 
then and that he did not at all meet P. 

Ws. 1 and 2 in the manner suggested 
by themi. ‘P.W. 2 denied the demand 
alleged ‘to have been made either by P. 
W. 1 or by P.W. 2 and would say that 
though they have adjusted with some of 
the creditors by paying them a lesser 
amount than what was due to them no 
act of insolvency has been committed im ` 
so far as the petitioning creditors are 
concerned ‘arid. that, therefore, the peti- 
tion had to be dismissed. We shall now 
take up.the evidence of P.Ws. 1 and Z 
to find out whether the evidence in this 
case is sufficient to establish the acts of 
insolvency complained of. 'P.W. 1, is 
the authorised agent of the petitioning” 
creditors: He speaks to the debt due 
and owing by the debtors as is seen from 
Exhibit P-1, the promissory note.” In 
answer to a question whether he demand- 
ed the amount under the promissory note, 
he answered in the affirmative. There- 
after he referred to certain suits filed by 
other creditors of the debtors which in 
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our view is not relevant for the purpose 
‘of this case. On the allegation that the 
debtors gave notice of suspension of 
payment of debts he swore in the witness 
box as follows: 


Q: When did you go to their place of .. 
business ? 

A: On the morning of 24th August 
.1972.: | . 

Q: Who were ‘all there? 

A: The sons were there.: ^^ ^ 5 
Q: What did they tell? 
A: They said that. they were: not, in 
a position to pay, that they had sus-; 
pended payment to the creditors and 
that the creditors could do what they 
hked. E "E : 
Q: What ‘did. you. nao? cue E. Pa 
A: I went to their residential Dc > 
meet their father. ' ` See p dus 
Q: Where? xd 

A: At.13 and. 14, Thandavaraya Mi- 
dali Street, Madrás-7 -. 

Q: Did you, find. ihein father herede 
A No | WP oc T 

Q: Did you go: there sedi 

A: On 25th August, 1972 T went, to 
the residential place. but. did not, find’ 
the father’. i i ; 
Q: When. ypu, went to the "Business" 
premises . on ' 25th Augüst, 1972 ‘who 
accompanied you? o i 

A: The ‘second petitioning... creditor. 
accompanied me. , -° .. s . v 


nly z 
‘ d * a." t LI 
^ ta F 2 


y 


2. The learned "e Judge concluded 
by saying that the aboye., conduct . and 
representation . of the. debters are by. 
themselves sufficient to adjudicate them 
insolvents under section,9 (d), (11) and 
section 8 (g) of the Presidency Towns 
Insolvency Act.. . In cross-examination 
he was unable. to: state as to how 
he remembered that he went to the 
debtors’ business place on the 24th of 
August, 1972. a matter of fact 
there is admittedly evidence on record 
to show that the debtors were being 
served with summons - in other cases 
filed by the creditors which gives. a 
reasonable impression that the. debtors 
were permanent residents of that. 
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place. P.W. 2 in his attempt to cor- 
roborate the evidence of P.W. 1, in our 
view failed. His evidence regarding the 
demand and relating to the alleged act 
of seclusion on the part of the father- 
debtor is couched in the following 
words., After referring to the ‘debts 
owing by the debtors, his testimony was 
to the following effect? 


. Q: When did: you go and demand? ) 
“A: On 24th Aügust, 1972 morning I 
went to their shop at No. 275, dx lu 
Chetty Street. 


Q: What did they say? i 
A: Ihey refused to pay the money 


and told that we can take any action . 
we liked. ` 


Q: What -did you dor 
A: On the 24th evening we weht to 
the house at No. 13 and 14, Tflanda- 
varaya Mudali, Street, Madras-7. , .No- 
body was, there. .The father. was. not 
theré. We were, told that he was ;'hid- 
ing. Only. ladies were there. Again. 
` on the 25th. we went there and he was. 
. not available there. 
| Q:' When you went, you went. alone? 
.A: I went ` along with Arjunlal 
(P.W. BD a a l y 


toy, 
TEN 


] z 


3.: At this stipe it is necessary to PET 
pare.the two versións given by P.Ws: 
Whilst P.W. T would Ds 
he alorie went to the business place ón 
24th August, 1972' and that he went to. 
the, residential place on 25th August, 
1972, P -W. 2 would .say that he went. 
on the -24th evening to the residential 
premises and again on the :25th he along? 
with P.W., 1.went to see the father. 
The question put in the witness box even 
in chief examination to P.W.-1, was 
“When you went to the business on 25th ' 
August, 1962 ' who accompanied you". 


The answer by P.W. 1 was "the second . 


petitioning creditor accompanied me". 
This is not even corroborated by P.W. 2. 
Whilst P.W. 1, is silent about his visit 
to the residential premises on the 24th 
of August, 1972, P.W. 2 would have 
it that he and P.W. 1 went twice to the 


residential premises once on the evening. 
of the 24th and again on the 25th. ` 


JI) 
These inconsistent and irreconcilable 
versions given by P.Ws. 1 and 2 make 


the weight of their testimony very light. 
Even apart from it, law requires ‘in 
such circumstances corroboration of the 
attitude of the debtors as spoken to by 
interested winesses like P.Ws. 1 and 2. 
‘That P.Ws. 1 and 2 are partisans and 
are undoubtedly mterested witnesses can- 
not be disputed. ‘Their testimony as 
demonstrated by us earlier is not the 
same in 
Apart from. that it would be hazardous 
‘to imprint a badge .of insolvency on a 
debtor merely basing it on the interest- 
ed ipse dixit . 


willy nilly so that he'could secure his 
interest or. compel him for, adjustment. 
In the -absence of .any conroboration by. 
independent : testimony of. disinterested 
persons, we are unable to accept the 
‘statement of P.Ws. 
our conclusion and find a case for the 


petitioning creditors for adjudicating the , 


debtors as insolvents. 


‘4, ` Even assuming that such a repre- 
‘sentation was made by the debtors’ as: 


spoken to by P.W. 1, or P.W. 2, the 
question is whether: the said statements 
by themselves are sufficient: to adjudi- 
«ate the debtors:insolvents. The stigma 
‘of insolvency on a debtor. has to be 
‘borne by him if, he cannot avoid: it. 
‘But, if it is‘ legally possible for him to 
oppose -the imposition of such a stigma, 
he is always entitled to do so as the law 
permits him to do it. In P. Rama- 


-nujiah v. Seth Uitamchand 'Chellaram: 
P. V. Rajamannar,. 


and othens? Dr. 


CJ., and Ganapatia Pillai, ‘J., dealing 


with a case almost similar ` to the one. 
‘before us, after referring to the evidence. 


‘stated thus: — 


“Tt is now well-established that a mere 
declaration of ;inability to pay debts 
-does not amount to an act of insol- 
vency. What is necessary is that the 


‘statement of the debtor taken with the, 
-other circumstances should produce an'' 


‘Impression on the minds of the credi- 


tors that the debtor is going to sus- ` 


pend payment of his debts". 


1. O.S.A. No. 27 of 1958. 


A. V. IRON TRADERS 2. M. JHAMANDAS (Ramaprasada Rao, F.) ` 


relation to the spoken facts.- 


‘of a petitioning creditor. 
"who is anxious to adjudicate the debtors: 


1 and 2 and, rest : 
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Time was when Courts were inclined 
to rest their conclusions and adjudicate 
lightly debtors as insolvents by accepting 
the stories of creditors who did not hesi- 
tate to swear that the debtors were 
attempting to suspend payment of debts 
or have actually suspended payment of 
debts. In the matter of David Sasoon 
and Co., Ltd.*, was a case where the 
judicial Commissioner of that Court was 
of the view that a request by a person 
to his creditors not to press for payment 
till such times as the market improved or 
in the alternative to accept only 8 annas a 
rupee of their claim would be tantamount 
to a notice of suspension within the 
meaning of section 6 (g) of the Provin- 
cial Insolvency Act. .In Veerabrahman 
v. Jagannadhacharyulu? our Court took 


‘the view that the intimation given by 


the debtors that they, would be making 
reatable distribution among the, unsecured 
creditors amounted to a notice that, they 
had suspendéd or were about to suspend 
payment of their debts and stich notice 
constituted an act of insolvency within 
the meaning of «section 6 (g) of the 
Provincial Insolvency Act. In so far as 
the case reported in Veerabrahman v. 

J agannadhacharyulu? is concerned, -there 
was demonstrative proof of the inten- 
tion of the debtors to ‘suspend payment 
of their debts because they had written 
to the creditors that: they could only 
rateably distribute their available assets. 

But, in a case like the one under consi- 
deration, a fnere expression of a desire 
to postpone the payment of debts be- 
cause of circumstances ‘connected with 
their business by itself- would not be an 
act of insolvency within the meaning of 
section 9 (gy) of the Presidency Towns 
Insolvency Act. - The view expressed by: 
Rajamannar, CJ., in the above appeal 


. was approved by another Division Bench 


of this Court consisting of Ramachandra 
Tyer, CJ. and Ramakrishnan, J., in 
Ramakrishna Rice and Oil. Mills v. Seth 
Daulatram Krishin Chand?. We are 
stressing these two decisions into the fore- 
front only to bring home to ourselves not 
to be lightly guided by the tall stories 


1. (1926) 95 L.C. 453: A.LR. 1926 Sind. 246. 

2. (1935) 69 M.L.J. 184: 42 L.W. 427: ALR, 
1935 Mad. 589. (2). 

3. O.S.A. No. 47 of 1961. 
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of petitioning creditors in the witness 
box when they swear that they  inter- 
viewed the debtor and that the debtor 
represented to them that he was post- 
poning payment of debts and that on that 
basis should. adjudicate the concerned 
debtor as an insolvent and imprint the 
stigma of insolvency’ on him. The 
march of law and the progress made by 
the society all round after our independ- 
ence do not prompt us to accept such 
bare statements of petitioning creditors 
act upon it so to adjudicate persons as 
solvents. In our view some more eyi- 
dence of an acceptable.nature is neces- 
sary for a Court of law to imprint such 
a badge of insolvency over a common 
person. Apart from the fact that there 
1s no corroboration of the testimony of 
of P.Ws. 1 and 2 who naturally help as 
between themselves, there is no follow-up 
action by either of them stating in writ- 
ing that they did have a meeting as 
spoken to and that there was such an 
expression of opinion to postpone pay- 
ment of debts by the debtors. Admit- 
tedly, there was no notice of demand in 
writing: nor is thére any record to show 
that there was an interview between the 
creditor and the debtor as alleged. There 
are of course, Cases and cases wherein 
learned Judges have expressed different 
views as to what is an act of insolvency: 
within the meaning of section 9 (g). 
In the above original side appeals the 
learned Judges cited with approval the 
observations of Bowen, L.J., in In re 
Lamb* wherein he said: 


“I hope we are not going in the 
construction of this statute to be en- 
cumbered in the future with a mass of 
cases which are really decisions on 
fact, and which are to be-cited here- 
after as determining that special words 
used by a special debtor in a  parti- 
cular case do or do not amount as a 
matter of law to notice of suspension. 
That would be to enter a fatal groove 


as regards the construction of the 
statute". 


As each case has to be decided on its 
own merits and as evidence let in -this 
case 1s not sufficient or reasonably suffi- 
a D aia ii 


1. (1887) 4 Morr 25, 32, 
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cient for us to hold that there was am 
interview between the creditor and the 
debtor, and even assuming that there was. 
such an interview, the words spoken to 
by the debtor are sufficient to constitute: 
unequivocal the express intention on. 
his part to suspend. payment. of debts 
cannot at all be gathered. We are un- 
able to agree with Paul, J., that an act 
of insolvency within the meaning of 
section 9 (g) has been proved. 


5. As early as 1905 the House of Lords: 
in Clough v. Samuel and others, took 
a liberal view of such situation. The 
facts in that case were that a stock- 
broker, being hopelessly insolvent, told’ 
his Stock Exchange creditors that he: 
would ‘have difficulty in paying them at 
the approaching’ settlement and suggest-- 
ed that they should close their accounts: 
with him. The majority of the Board 
held that the stockbroker had no inten- 


tion in fact to give his creditors notice 


that he was about to suspend payment 
of his debts and that the notice, if any, 
given by him was not a notice of sus- 
pension of debts’ within the meaning of 
the Bankruptcy Act. If that was the 
liberal. view. taken by'the House of 
Lords nearly seven decades before, 2 
fortiori, in India when the economic posi- 
tion of families are entirely different, it 
is necessary to have a more liberal view 
and Courts ought not to be too astute 
io accept the exaggerated claims of peti- 
tioning creditors and adjudicate persons 
as insolvents and place on their shoulders 
the stigma of insolvency for them and 
for.their families for ever. 


6. The second ground of insolvency or 
which the petition rests is that the 
father as partner of one of the debtor 
firms secluded himself so as to deprive 
his creditors of the means of communi- 
cating with him. | We have, on the first, 
ground,.expressed our view that P.Ws. 
1 and 2 were not speaking the truth. 
The discrepancy in their testimony inter 
se in the matter of their interview with 
the father is yet another circumstance. 
P.W. 1 is silent, about his interview 
with the father on the 24th whilst P.W.. 
2 would say that he along with P.W. T 


— =n m — 





1, (1905) A.C, 442. 


IT} 


went to the residence of the father both- 


on the evening of the 24th and on the 
morning of the 25th August, 1972. In 
such cases the petitioning creditor should 
take the elementary precaution. of hav- 
ing his conduct and act corroborated 
by the testimony of indepeident wit- 
nesses, and for this purpose, he should 
also take additional precaution of taking 
such witnesses along with him so that 
matters may not be doubted-at a later 
stage when it comes up for scrutiny in 
Courts of law. Having regard to our 
opinion that the testimony of P.Ws. 1 
and 2 being very unimpressive and all 
the more for ‘the reason that they stand 
alone without being corroborated by 
acceptable evidence, oral or documentary, 
we do not accept that the petitioning 
creditors did go to the father’s dwelling 
place to find out whether he was there 
or not. On the order hand, the evi- 
dence of the father examined as R.W. 1 
that he was suffering from some illness 
and that even tf P.Ws. 1 and 2 came to 
the house on the 24th or the 25th as alleg- 
ed he was not there since he was visit- 
ing the hospital regularly for his semi- 
paralytic attack appears to be more con- 
vincing to us. “It is not however neces- 
sary to harp any more on the nature 
of the eyidence let in by the debtors as 
the burden of proof is always on the peti- 
tioning creditors. The burden not hav- 
ing been discharged by the petitioning 
creditors in a manner known to law, we 
are unable to accept that the second act 
of insolvency complained of, namely, that 
the father secluded himself so as to de- 
prive his creditors of the means of com- 
municating with him stands by itself, and 
is, therefore, not appealing or acceptable 
to us. We have already referred to the 
fact that there 1s abundant evidence in 
this case that the father and sons were 
served with summons in the other suits 
referred to by the petitioning creditors 
in the very same residential premises. 
It cannot, therefore, be said with any 
precision or certainty that the father deli- 
beratelv secluded himself in.order to 
avoid his creditors and incidentally to 
‘commit an act of insolvency. The ap- 
peal is, therefore,, allowed and there will 
be no order as to costs. 


^ ML J—46 
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7. Itis brought to our notice that as a 
result of the adjudication and as there 
was no stay of further proceedings pur- 


suant thereto, the Official Assignee acted : 


and administered the estate and brought 
to sale two items- of properties and 
attempted to sell the Stockcid- trade etc., 
belonging to the debtors. These steps 
were taken under orders of Court. All 
such. acts of the Official Assignee and 
incidental matters relating to the adminis- 
tration of this estate as such till date shall 
stand ratified. ^ The Official Assignee 
shall pay back a sum of Rs. 1,000 
(Rupees One thousand only) which the 
debtors themselves voluntarily paid to 
the creditors during the pendency of this 
insolvency. petition, which the creditors 
brought back to the estate on a demand 
made by the Official Assignee. 


Sije Appeal allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. Í 


PRESENT :—S. Nainar Sundaram, F. 


Kesavalu Naidu Petitioner * 
v. E 
Janakirama Naidu Respondent.. 


Civil Procedure Code (V of 1908), Order 9, rule 
13 and Order 43, rule 1 (d)—Suit decreed 
ex parte—Petition to set aside decree—Condi- 
tional order passed—Direction to pay Rs. 
75 as costs—Petition to set aside decree 
dismissed for non-compliance—Appeal against 
order—Whether maintainable. 


Where an order datéd 27th March, 1972,. 
passed by the: Munsif stated: ““The 
petition will be allowed on payment ‘of 
Rs. 75 as costs on condition on or 
before 5th April, 1972, failing which the 
petition do stand dismissed with costs.. 
Call on 6th April, 1972”, it cannot be 
said that the order passed was an all- 
comprehensive one. The Court had re- 
served and postponed the passing of 
final orders to a future date, namely 
6th April, 1972, and only when orders 
were passed on 6th April, 1972, it can be 
said that finality was given with reference 


- 


*C.R.P. No. 2994 of 1974. 25th Apri!, 1978. 
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to the order of the Court. In the present 
case, there was an order passed on 6th 
April, 1972, dismissing the petition for 
non-compliance of the conditions imposed 
by the earlier order of 27th March, 
1972. When the order of 27th March, 
1972, was passed there was obviously an 
intention to postpone the passing of 
final order and reserve final considera- 
tion of the question to another date. 
The appeal sought to be preferred to 
the -District. Judge was. incompetent. 
[Paras. 1 and 6.] 


Cases referred to : 


Kommineni Kotiah v. Muvva Narasimham, 
(1948) 9 M.L.]. 596: 61 L.W. 834: 
A.I.R. 1949 Mad. 469; Ramaypya v. 
Lakshmayya, 1.L.R.(1945) Mad.203: (1944) 
1 M.L.J. 381.:.57; L.W..292: ALR. 
1944 Mad. 383. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Order of the District Court, North 
Arcot at Velloré ‘dated 4th July, 1972 
and made in S.R.No.3364 of 1972 (I.A: 
No. 1117 0f 1971 in O.S. No.24 of 1971, 
D.M.G, Ranipet). Q Xm 5o gu 


R. Ramalingam Pillai, for Petitioner. 
K. Radhakrishnan, for: Respondent; ^: ` 
The ‘Court made the following | 


OrRvER.—The petitioner-defendant in I.A. 
No. 1117 of 1971 in O.S.No. 24 of 1971 
on the file of the District Munsif, Ranipet, 
us the petitioner in this revision. ‘The 
respondent herein is the plaintiff in that 
suit. I.A.No. 1117 of 1971 was filed 
by the petitioner under Order 9, rule 13 
of the Code of Civil Procedure for setting 
aside an ex parte decree passed against him. 
The Court below passed an order 
on 27th March, 1972 and the decretal 
order reads as follows: “The petition 
will be allowed on payment ‘of Rs. 75 
as costs on condition on or before 5th 
April, 1972, failing which the petition do 
jstand dismissed with costs. Call on 6th 
April, 1972". Admittedly, the’ condi- 
tions imposed were not complied with 
and the matter was called on ‘6th April, 
1972 and the Court below passed the 
following order :— 


“Costs not paid. Petition dismissed" 
. The petitioner herein wanted to file an 
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appeal under Order 43, rule 1 (d) of the 
Code of Civil Procedure to the District 
Judge, North Arcot, as against the order 
passed on 27th March, 1972. The appeal 
was returned with the following endorse- 
ment: *"The appeal is incompetent. The 
lower Court's judgment is one allowing 
the application, but on terms. If the 
petitioner had any grievance against it, 
he can only seek to have it revised". ' The 
present revision is directed against the 
above orders of the District Judge, 
North Arcot. ) = 


2. Shri R. Ramalingam Pillai, learned 
counsel for the petitioner, submits that 
the order passed by the District Munsif, 
Ranipet, on 27th March, 1972. ig a 
self-contained order and it would work 
itself out if the conditions imposed were 
not satisfied and it would tantamount 
to rejection of the, application within 
the meaning of Order 43, rule 1 (d) of 
the Code of Civil Procedure. The learned 
counsel wants to derive support for his 
submission from the ratio.of two judicial 
precedents of this Court. "Thé first- one 
is that reported in Ramayya v. Lakshmapya* 
In that case, a ‘division Bench ‘of’ this 
Court consisting of Mockett and Bell, JJ. 
had occasion to consider an order dated 
5th July, 1943, which reads as follows :— 


“Tt is ordered that the petition be, and 
the same is hereby allowed. It is further 
ordered thatthe petitioners do deposit 
into Court a sum of Rs. 100 towards. 
their costs in this petition and also in 
I.A.Nos. 569, 570 and 625 to 627 of 
1943 irrespective of the result of the 
suits and do also. deposit the costs 
decreed on or.before 26th July, 1943. 
It is further ordered that in default of 
payment the petitions’ do stand 
dismissed with costs". 


3. In that case, the suits were taken 
upon 26th July, 1943 and the following 
order was passed on that date: `> 


‘Defendants are called and they are 
absent. The plaintiffs are ready. The 
defendants have not deposited the 
amount ordered to be paid into Court 
by this date in I.A.Nos. 568 and 625 
of 1943. As the direction given in. 





1. LL.R. (1945) Mad. 203: (1944) 1 M.L J. 
381: 57 L.W. 292 : A.LR. 1914 Mad. 383, 


AT] 


.the order on the said petitions. is. not 
obeyed, the order operates and the 
decrees passed already stand". . 


"The Division Bench held that the order 
passed on 5th day of July, 1943, was an 
-all-comprehensive one and there was 
nothing further to bé done by the Court 
"when the order dated 5th July, 1943, was 
passed. It would be relevant to extract 
the observations of Bell, J. in the judg- 
“ment which reads as follows : — | 


WT. agrée and would only add a word 
on the preliminary objection ‘raised. 
by the respondents. Where any. fur- 
ther direction of the Court is required 
with regard to the matters in issue 
between the parties it: carinot "be^ did 
that finality in any shape or form has 
been reached. What more on 5th July, 
. 1943, was required, from the Subordi- 
. nate Judge": s Court? If the.last sentence 
-of the decretal. order be left out, 
clearly there, would, be. something 
lacking, that is to say,.a ruling as to 
the effect of any default on. the part 
ofthe petitioners. 
provided for by saying: 'It is fur ther 


ordered that ini, default of payment. 


the ‘petitions do staid dismissed with 


costs. : Nothing further was ‘left to 


be said as to the final ` result of. the 
petition’. 


4, The next € relied on by the 


learned counsel forthe petitioner is the 


case of Kommineni Kotiah v. Muvva Narasim-_ 


. ham. It isa judgment of. Panchapakesa 
Ayyar J. From the reading ‘of the 
judgment it is found: that the learned 
_Judge was concerned with an order 
passed by the Court below. in that case 
on 3rd July, 1943, the material portion of 
which ran as follows :: — Eo XD 


“This Court doth order and decreé 
that the ex parte decree passed on 18th 


February, 1946 against the petitioner. 
be set aside on condition of petitioner 


depositing the costs of suit Rs. 128-4-0 
on or before 2nd August, 1946 and also 
paying Rs. 10 as day! costs to the 
respondents (plaintiffs) vakil on or 
before that date and (2) that i in default 





1. (1948) 2 MLL.J. 596; 61 L.W. 834: AI. 


-R. 1949 Mad. 469, 
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of the one or the other of the two 
conditions, the petition stands dis- l 
missed automatically.” 


9. The learned Judge considered the 
reasoning of the Division Bench of this 
Court in Ramayya v. Lakshmayyat and 
found that there was no further order 
of the District Munsif after the final 
order passed on 3rd. July, 1946. The 
learned Judge construed the order dated 
3rd, July, 1946 as an  all-comprehensive 
one and as the final order passed for 
purposes of appeal. 


A ta ve 
6. Shri. K. Radhakrishnan, learned 
counsel for. the respondent, submits 
that the:dictum laid dowr in: the 
above decisions cannot be invoked in 
the present case’for the reason that the 
order passed by the District Munsif, 
Ranipet on 27th March, 1972 cannot 
be said to an “all comprehensive" one, 
because there was a necessity for the 
said Court.to pass-further ard on 6th 
April,  1972.&^/which fact ' was 
passed , by that Court, to the 
effect ‘set out already. According to - 
the learned counsel, it was only after an 
order was passed..on ,6th April, 1972, 
that a finality was given to the orders; of 
the District Munsif, Ranipet and only 
by virtue of the order dated 6th April, 
1972 it may. be -said that the application 
in I.A.No.1117. of 197]. in’ ,.O.S.No.- 24 
of 1971 was rejected so as to make the 
later order alone appealable under Order 
43, rule 1-(d) of the Code of Civil 
Procedure. This submission of the learned 
counsel for the respondent seems to be 
well founded. It cannot be said that 
the order passed by the District Munsif, 
Ranipet, on 27th March, 1972, is an “all- 
comprehensive’ one. "The said Court has 


, reserved and postponed. the passing of 


final orders to a -future date, namely, 
on 6th April, 1972 and only when orders 
were passed on 6th April, 1972 it can be 
said, that a finality was given with ref- 
erence to the orders of the said Court. As 
pointed -out earlier, in the present case, 
there was an order passed on 6th April, 
1972, dismissing the petition for the non- 
compliance of the conditions imposed 


1. LL.R. (1945) Mad 203: (1944) 1 M.L.. 
381 : 57 L.W. 292 : A.LR: 1944 Mad. 383. 
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earlier by order dated 27th March, 
1972. "When the. District Munsif, 
Ranipet, passed orders on 27th’ March, 
1972, there obviously was an intention 
expressed ` to postpone ‘the passing of 
final orders and reserve final considera- 
tion of the question to another date. 
The ratio of decisions relied on by the 
learned counselfor the petitioner is not ap- 
plicable to the facts of the present case’ as 
they are clearly distinguishable from ‘the 
facts ofthe case which were the subject- 
matters of consideration in the above 
decisions. I find that the District Judge, 
North Arcot, passed the correct order 
when he said that the. appeal sought to 
be preferred is incompetent. "There are 
no. grounds in law for interfering with 
the .said. order. Hence this revision. 
petition is dismissed and there will be 
no order as to costs. f | 


RS. |. Petition dismissed. 





IN, THE HIGH COURT OF Js 
CÁTURE AT MADRAS. 


PRESENT.—T. Ramaprasada Rao and C. i Ry 
Paul, 77. 


P.C:T.L. Lakshmanan Chettiar dd 
others ) 


9. 


K.T.R M.KR.RM. Barano Chet- 
tiar and others Respondents. 


Civil Procedure Code (V of . 1908),- section 
100—Second appeal—Concurrent finding of 
fact by trial Court and lower appellate, Qourt —, 
No interference in- second appeal—Prin- 
cipal and agent—Ratification of agent s act 
when effective. 


It is by now second that even in- 
sufficiency or inadequacy of evidence 
referred to by the trial Court and the 
appellate Court in coming to a concurrent 
finding of fact concerning an issue in the 
case is a matter which is entirely within 
their scope,, jurisdiction and decision and 
cannot even be agitated in second 
appeal. [Para. 6.] 


The illegality or impropriety of an act 
by itself may not prevent the principal 
from ratifying the acts of his agent. 


* S.A, No. 1449 of 1973. . 28th December, 1977- 
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Such a ratification can be post-mortem 
as wel. But no valid ratification. 
could be made by a person whose know- 
ledge of the facts of the case is materially: 
defective. [Paza. 6.] 


Where the ‘status of the concerned. 
persons was determined as trustees and. 
it was found that they had not. satis— 
factorily accounted for the monies entrus-- 
ted to them for investment, interest was- 
directed to be paid at4 per cent.per annum. 
on the amount finally ascertained to be 
payable from the date of the modified. 
final. decree of the appellate Court till 
the date of realisation. (A.I.R. 1965. 
S.C. 1692 followed). | 


Cases referred to:— 


Hukumchand v. .Fulchand, (1966) 1 S. " J. 
826 : (1965) 3 S.C.R. 91: 67 Bom. 
L.R. 807 : A.LR. 1965 S.C. 1692; State- 
A U. P.v. Ram Chandra, (1976) 4 S.C.C. 

(1976) 2 S.C. W.R. 250 : (1977) 
1 SOR. 462: A.LR. 1976 S.C. 2547; 
Deity Pattabhiramaswamy v: S.. Hanya- 
mayya, pe) An. LI. 834 : A.LR. 1959- 
S.C. 5 


Appeal against the decree of the De 
trict’ Court (Addl), Ramanathapuram 
at Madurai in: Appeal Suit’ No.16 of 
1969 preferred against the decree of the 
Court of the Subordinate Judge, Deva-- 
kottai in Original Suit No. A of 1951. 


R. K nami and A R. T T 
for Appellant. — 


wd 
N. Palaniappan,. K., Deen: 
C. Jagannathan, for lst Respondent. 


S.P.L. Palaniappan and ENT Jain, for: | 
Respondents Nos. 2 to 


-\ a 


and. 


The pees of the Court was delivered: 
by 


— Rao, J.—lhe defendants 
in O.S.No.47 of 1951.0n the file of the- 
Subordinate Judge, Devakottai and the 
appellants in A.S.No. 16 of 1969 on the 
file of the District Judge, Ramanatha-- 
puram at Madurai are the appellant in 
this second appeal. The appellants are 
partly successful in the Courts below. In 
this long-drawn litigation which is more 
than 25 years old, the. parties have not 
yet seen the light: of their: respective 
rights but are still litigating-over it. Ini 


* 4I] 


the main the suit is one. for accounts and 
the parties belong to the Nagarathar 
‘Community. The relevant facts have 
been summarised im exíenso;: by the 
trial Court and to some extent by the 
learned District Judge. We shall, how- 
‘ever, refer to the firms in their. contrac- 
ted forms so as to avoid: elongations and 
to a certain extent confusion. K.T.Rm. 
was a. amily firm and, A.T.E:L.: was: its 
maraldar. through whom the funds of 
K.T.Rm., were invested with .Adathidars 
#rom' time. to time. Therecwas a partner- 
ship firm S.R.M.P.C.T. which was the 
original: ‘Adathidar.:: This 4 ‘partnership 
was disselved : ini: 1920 and there came 
anto .existehce ;two. firms by reason ; of 
such dissolution called..S.R.M. Firm 
and ,P.C.T. :.Eirrh. : When instructions 
were sought for by thé above two. firms 
which. broke up from. thé, erstwhile joint 
firm,.from- the, maraldar. regarding: the 
investment of. morfies: of.;K.T.Rm.;. the 
maraldar:,..authorised.:-them: to- cóntinue 
to.invest the.monies in \te,;usual: manner. 
This firm.P.G.T., again. got, itself divided 
into two: firms; P.C. T.Pz.and P.G.T.L: 
and itis; | common Cast«that-the. account 
ef K.T Rm.: continued | with. P.C T.L. 
But;in4£heé ‘instant case, K.T.Rm. ‘has 
filed ithe- present , action - fof!- accounting 
as against B,O,T.P. and;PjQUT.L. trn roa 
sme seas tee vj us XO etre A 
2. In, 1945, there :was,.a;suit. in. O.S.No. 
8829£.1915; on the fila of the'Sub-Court} 
Devakottai, for -partition in. the-K.T:Rm. 
firo: ain ‘which the’ maraldar, A.T.P.L. 
‘was, impleaded:. as thec third - defendant, 
P.C.T.P.| and. P.C; TE;L.«as the 7th. and 
8th: defendants. - In ;that,suit no -relief. 
was: asked ..as-;against, the ,.7th: and 8th 
defendants therein. .-An.advocate - recei- 
ver’ was - appointed in that suit. ~ The 
money ‘lending ‘busines of K:T.Rm. ‘and: 
incidentally the investments made by the 
maraldar with defendants:-Zand 8therein- 
formed a, partı of the :subject-matter. 
The- Advocate-Receiver gave notice on 
25th May, 1930'which-is marked as Ex. 
B.3, in the preserit action to defendants 1 
and 2àn this suit seeking.for rendition 
of accounts and for return of ‘the-money 
€ntrusted..to them. Under Ex.B.:4 dated 
18th .June, 1950.. P.C.T.P. repudiated 
the liability and took up the stand that 
P.C-T:L: -only -~was~ responsible> -This 
was “not, accepted by, the Receiver ‘or 
the K.T.Rm. firm as is’seen from Ex.B.5. 
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Thereafter thepresent -suit O.S.No. 47 of 
1951 was filed bv the Receiver and the 
K.T.Rm. firm against P.C.T. as a^whole 
with the result that all the members of 
the P.C.T.P..as' well as P.C.T.L. ‘firm 
were brought into the litigation. On a 
‘preliminary objection about the main- 
tainability'-of the 'suit, -the parties had 
to come up'to:the High Court in Second 
Appeal No. 357 :of 1959. The High 
Court held'that the'suit was not’ barred 
urider. Order 2, rule 2 of the Civil Proce- 
dure Code dnd‘remanded: the same för 
further trial. ^A preliminary déciee! for 
accounts Was "passed: on 27th’ August, 
1962.: -The ;defendants -in the present 
suit unsuccessfallytook up the. Hatter 
in^ appeal’ upto” the High’ Court ‘stage. 
The preliminary decreé' for account Biter 
was ‘the -subject-matter’ of the’ présent 
proceedings-im ‘Which a ‘final: decreéW! Was 
passed by-thie learned: Subordinate" Judge 
of: Devakottai " orzv14th : October, ' ‘1968. 
On: appeal ‘in A.SNo.16 of 1969-to:tHe 
District ‘Gourt, “Raniandthapuraid "at 
Madurai; the=fihal decree: as ;passed 'by 


“the leartied “Subordinate Judge was 


modified-*/to> some: extent “and “it 
is! ds: against’ the ^jüd&ment resulting “in 
the ‘final deereé'in ‘this’ maratlien*silfe for 
acedunts rendeted-by:the District Jadge, 
Ramanathapurani:on* 15th March, 1 
thatthe present second appeal-hasbéén 
filed: "The-concurrent finding of “fAct 
that P.C. F- firm: asa whole is liable’ tô 
account" is: not in dispute “before? tis? ‘ds 
there cannot’ bé‘ any agitation over ‘it’ 
The two- ‘questions ‘raised’ before us: by 
Mr. T.R:' Ramachandran, ‘i learned! 
counsel for-the appellants are (1) what ‘is 
the--amount for ‘which the’ appellahts 
render an acceunt'ànd (2) what 'ii'the 
rate or interest, payable on the amotit 
so ascertained.  ' |j JE a 
3. On the. first question, the principal 
argument runs as follows. The mardldar 
who is admittedly the representative of 
the firm, K:T.Rm. ‘was being informed 
from time to time that the investments 
made by P.C.T. firm or their branches 
at Penang, weré in accordance with thé 
directions- of the: maraldar or the ‘firm 
K.T.Ri. and in any event such invest- 
ments in-the manner done by the P.C.T. 
firm having been ratified, any loss which 
has occasioned. by reason of such invest- 
ments cannot be borne by the defendants.. 
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The course of conduct between the parties 
before the dispute as regards the method 
of investment adopted by P.C.T. firm 
was that Penang firm should advance 
monies to third party traders at Penang 
and receive interest on such advances 
from time to time and when: the princi- 
pal is returned, they should reinvest 
them similarly , by — making . further 
advances to the trading firms direct. 
Between 8th December, 1941 and 5th 
September, 1945 there was. Japanese 
war. - At or about the beginning of the 
said war, there were in the hands of the 
P.C.T: firm or P.C.T.L. as the case may 
be, large amounts belonging to K.T.Rm. 
which they. should have reinvested. Due 
to the emergent situation at Penang, the 


case of the appellants isthat they invested. 


such amounts'with banks. and. which due 
to the law prevailing in Penang then could 
not be realised, by them and the loss, 
if-any,. which was- occasioned, was ‘not 
due to any: misconduct ` ón ` their. part 
and that therefore they: are- not accoun- 
table to such portion of the monies which 
they have:lost due to the ‘investments 
made by them in the. Bank.; Under 
Ex.B..178,. it appears ` that P.C.T.L. 
invested about 50,000 dollars in a fixed 
deposit with the Indian Overseas Bank 
and- another. 55,045.43: dollars -in. the 
current account of the Indian. Overseas 
Bank.. It is.common ground that these 
two amounts can be taken fairly to: be, 
disputed amounts. :'The- argument, how- 
ever, 18 that the investments were made 
in consultation with the maraldar and 
with his knowledge and implied consent 
and -therefore K.T.Rm. cannot, give 
the go-by to such an impression created 
in the minds of P.G.T.L. and set at 
naught the ratification given by neces- 
sary implication by their representative 
namely the maraldar. Their further 
case is that they have not either used or 
misused - the monies of K.T.Rm. and 
having regard to the exigencies of ithe 
situation and the war conditions prevai- 
ling at that time, the appellants cannot 
be made liable for such amounts invested 
in banks during the period of emergency. 


4. It is not in dispute before us that 
the amounts paid by Indians in Penang 
Banks during the war period could 
not be repatriated owing to the \Ordi- 
nances that ‘were promulgated at ‘or 
about the'time in Penang. The only 
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question that arises for consideration. 
is whether the investments were made 
with the express knowledge and consent 
ofthe maraldar and whether the appel- 
lants were bona fide in their acts in the 
matter of such investments. It is fairly 
clear from the earlier conduct as also 
the other.evidence let in inthis case 
that the business of Adathidhar con- 
sisted: of advancing the funds of K.T.Rm. 
of Kottaiyur to various customers in 
Penang ifor .:thavanai rates of interest 
and thus. improving the corpus from 
time to .time. .Exs.B..343, 344, 345, 

B.-399, B-400 and B-401 are 'relied upon 
to show that! the appellants were acting: 
reasonably ‘and that thc. investments 
they- made. with the Indian Overseas 
Bank .either in fixed .deposit. or in the- 
current account during the war -period 
cannot' be. said. to be an investment 
without : authority 0^". without taking 
proper precautions and. care. One would: 
have, been: tempted: to consider . this 
argument in:.full..but- for the objections 
rightly taken by Mr. ‘Chellaswamy, 
learned .counsel appearing for the res- 
pondents,. who. refers to. the concurrent: 
rendered by the Courts 
below in.the.matter of the impropriety 
of the appellants in having invested the 
monies of K.T.Rm. without authority 
in banks. Strong reliance is placed 
upón the observation of the Supreme 
Court in State of U. P. v. Ram .Chandrat 
which prescribes the scope of interference 
by the High.Court in à second appeal. 

The’ Supreme..Court said in that case 
that a second appeal cannot be enter- 
tained on the ground of erroneous finding 
of fact, however, gross the error miglit 
seem to be: The -prima facie impression . 
gained by reading the above exhibits 
cited by Mr. Ramachandran -is that the 
maraldar or K.T.Rm. were not seriously 
objecting: to the methodology adopted 
by the : Penang P.C.I.L. firm in the 
matter of investment of their monies. 
But the Courts below did not consider 


this aspect in. sar light of the 
pleadings - and : the light ' of 
the evidence let in i elo it. P.C. T.P. 


firm “would disclaim responsibility : and 
would : y that. TOTE are liable to 


4 . 
or 
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account. P.C.T.L. firm in their written 
statement would say that the monies 
were invested according to the specific 
directions. They would take up the 
specific stand that due to world war 
No. 2, they could not correspond with 
the plaintiffs. A bare allegation was 
made that the surplus realised amounts 
would sometimes be in the current 
account of the Adathidar firm or inves- 
ted in banks. The specific issue which 
was framed-and which ‘was agitated 
upon was whether the defendants were 
liable as trustees in respect of monies of 
K.T.Rm. family. The finding was that 
they were liable as trustees. "There. is 
also a findicg by the trial Court that 
there is no positive and acceptable 
evidence which could be-accepted to hold 
that the above two amounts invested 


with the -Indian Overseas. Bank only 
related ‘to K. T. Rm. monies. 
Specifically it was found ‘that the 


K.T.Rm. firm was not bound to accept 
the above deposits as binding on them. 
To this: finding the learned District Judge 
expressed approval and thus concurred 
with the trial Court. In fact the appellate 
Court said that till 1943, there was no 
bank account for the monies of K.T.Rm. 
Such deposits with banks started only 
from 10th September 1943. The cón- 
tention of the defendants is that they 
had to so deposit in banks because of 
the emergent Ordinances. by the then 
Government there. While agreeing with 
the trial Court regarding the impropriety 
in the manner of the investments of the 
monies of the K.T.Rm. firm the appel- 
late Court said that there is no ‘necessity 
to open any bank account for K.T.Rm. 
-monies and ‘there is no reason shown 
why it was all of a sudden thought 
necessary to open a bank account and 
that theré was nó evidence to show that 
those two: items of deposits with Indian 
Overseas ‘Bank related to. . K.T.Rm. 
-monies. 3 


‘5, The next ancillary fact which was 
also considered by both the trial Court 
and the appellate Court and on. which 
they ' have a concurrent finding 
of fact is, whether the defendants are 
guilty of misconduct in the. matter; of 
their treatment of the monies of K.T.Rm. 
The trial Court: found that “I find that 
the contention of: the plaintiffs. that 
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fairly be presumed in the instant case that 
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the defendants were guilty of misconduct 
and breach of faith in dealing with all the 
monies of K.T.Rm. family during the 
period in question is acceptable as true”. 


The appellate Court while dealing 
with this issue observed ‘“‘whatever- 
it is, taking all the circumstances at 


a whole, it cannot be said that the act: 
of P.C.T.L. was in good faith. There. 
had not been sincere effort to salvage 
by applying for revaluation of the 
Japanese currency or  qollecting the. 
amounts due on the business carried on. 
by P.C.T.L.". No sufficient steps were- 
taken even after the notices, passed be~ 
tween the parties, as already. seen from. 
Ex.B-3, B-4 and B-5. In these. - circum-. 
stances the ‘only possible conclusion is; 
that the defendants were guilty of mis-. 
conduct and breach of faith in'dealing 
with all the monies of K.T.Rm. 


.€. Mr. T.R: Ramachandran once again. 


relying upon the above exhibits and' invo-. 
king the doctrine of ratification by neces-. 
sary iniplication, would argue that thecon- 

current finding of facts, as rendered-by:the[i 
Court below, is perverse. It is no donbtli 
true that the illegality or impropriety. of 
an act by itself may not prevent the princi- 
pal from ratifying the acts of his agents.}; 
Such ratification can be ppost mortem asji 
well. It is for the principal either to own 
or disown the acts of his agent which werel) 
done without his knowledge or-authority.|} 
But as no valid ratification could be made i 
by a person whose knowledge of the facts}! 
ofthe case 1s materially defective, it cannot 







by exchanging correspondence under the 
above. exhibits cited before us, it can be. 
said that all the facts about investments in . 
banks either in fixed deposit or in current . 
account: were made available to. the K.T. 
Rm. or maraldar and that therefore the. 


‘conduct of the-principal, namely K.T.Rm.. 


by necessary implication should be taken 


to be as if they ratified all the acts whether 
‘legal or illegal, ‘proper or 


improper . of - 
their agents or trustees namely the defend- . 
ants. .Further we .have referred to ‘the 
concurrentfinding offact. What is urged: 
before us by Mr. Ramachandran is that 
the documentary evidance has not been 


‘considered in its true light and another 


reasonable inference is possible on a third | 
lookatthem. tis by naw recognised that d 
even insufficiency or inadequacy .of .evi-|: 
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dence referred to by the trial: Court and 
the appellate Court in coming to a con- 
current finding of fact concerning an issue 
fm the case is a matter, which is entirely 
iwithin their scope, jurisdiction and decis- 
"ion and cannot even be agitated i in second 
jappeal. 





7. Another accepted ende is tbat. a 
‘te-appreciation of the evidence for a third 
‘time in second appeal would result in the 
"introduction of a "gambling element in the 
‘litigation and confusion in thé mind of the 
litigant public (Deity Pattabhiramaswami 
^v. S. Hanyamayyal.) ` At one time, it 
"was suggested that the above documents 
have not been’ even looked into by the 
-Qourts' below. "The challenge is not 
charitable;: The Courts did consider the 
locuments:and' decide: on them. ` They 
-decided concurrently on questions of fact 
and we are therefore ufable to interfere 


‘with them. Wu "ATO. 


-8.. On. the- mice on: .of rate of interest 
.-Mr. T.R.:Ramachantiran rightly- conten- 
„ded thatthe raté of interest as fixed by the 
*Court:below ‘is not onby-on the high side, 
but. demonstrably- against the -contract 
Tate: as agreed: to between: the : parties. 
: The Courts below have. directed the appel- 
Jants to páy the. sum of Rs. 1,87,825.29 
.together with interest at 6% per annum 
‘from 27th -August;"1962 which is the 
‘date of the preliminary decree till date of 
realisation.’ ‘The: argument is that whén 
:disputes arose between the parties. in 
1950, the'contract rate‘of interest: deman- 
.ded was: 3: annas per cent per month, 
-which is said to be roughly 24% per year. 
"Therefore it is argued that the interest rate 
cannot be more than that rate. The 
«second contention is that interest has to be 
awarded only on the-principal and not.on 
the principal plus interest on the amount 
‘accumulating every year. . Thirdly it .is 
„said. that interest has to be awarded only 
-from the date of the final decree when the 
amount-is:ascertained and not earlier. 
In this case, the final-decree was :passed 
“by the trial. Court on 14th October, 1968 
:and by the appellate t Court .on 15th 
“March, 1973. . - + °: 


9, We shall first: take up the ndum 
:whether section 34 of the Code of Civil 
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(S.C:) 834: A.LR..1959 
«S. C. 57. ` x - ` . 


. THE. MADRAS LAW JOURNAL REPORTS 


. during 


‘the date of the final. . decree,, 


10. . Then. 


(1978 


Procedure has any application to the 
facts of this case. If once the request of 


the appellants as regards the rate of 


interest based on the contract is acceded; 


then under the contract, the principal 


at the beginning of each year would be 
the principal plus interest which accrued 
the previous year. : The 
contract between the parties has to. be 
worked out as a’ whole and it cannot be 
interpreted in a truncated fashion. ;We 


‘are therefore of the view that the. interest 
‘calculated on’ the. amounts arrived at 


annually would be the principal for the 
next year. -But the question is what i is the 
rate. per cent. It is said that the. interest 
has been: calculated. not at the. contract 


rate, but at'a.rate different from the con- 
‘tract rate, . 
‘therefore direct that-interest shall be .cal- 
-culated on, the above, basis, the principal 
.at.the exchange rate of Rs. 156 per 100 
dollars, the: amount shall be. ascertained 


This ‘cannot be done. - We 


as on the date of the suit. Such., amount 
shall carry. interest at the contract.rate of 
24% from the date of the iristitution.of the 


“suit on tavanai: basis till the- date. of, the 
_final decree. 
. until, the amount is: ascertained by. the 


.We:are of the view. that 


passing: .of the final decreejit would not. be 
equitable, to award interest at a rate other 
than the contract rate. . It therefore follows 
that interest on the amounts ' worked on 
the -basis- of the contract shall be arrived 
at til 15th . March,. 1973. .. which. is 
of . “the 


appellate Court. A memo, of calcula- 


.tion shall be filed by the _ parties - indi- 


cating. the , amounts: due as per , the 
directions as above. 


UE 
d PE "PC 


the only other suiviving ques- 
tion is as to what rate of interest, the 


-amount so ascertained hasto carry after 


the date of the. final decree. The: status 
of the appellants has been determined. as 
trustees and the concurrent finding of.the 


Courts below is that they have not satis-. 


factorily accounted for the monies entrus- 
ted to them for investment. While deal- 
ing with the liability of a trustee to pay 
interest the Supreme . Court : in 
Hukumchand v. -Fulchand* observed. thus: 

“When a. trustee. in breach of his duty 
retains the trust money in his | ‘own 
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hands uninvested or mixes it with his own 
money or property he is liable to pay inte- 
restonit. There is no fixed rate of'intérest 
which a trustee is liable to. pay. but: in 
general he is;charged simple, interest: at 
the rate of 4 per cent. per - annum.’ 
Following the observation of the Supreme 
Court in the above case, we direct, the 
defendants/appellants to pay interest on 
the; amount..finally ascertained .on the 
basis indicated above together with inte- 
rest at.4% per annum on the said sum 
from 15th, March, 1973 which is the date 
of the modified final decree of the appel- 
late Court till date of realisation. We are 
also constrained to, observe that in the 
instant’ case we are ‘unable’ to review the 
facts though a‘ convincing , appeal ‘has 
been made’ by "T.R. Ramachandran, 
learned counsel for the‘ appellants that 
equity is in favour of the defendants and 
that àt'best the’ defendants as: trustees 
could be charged with irregularities in 
having invested the monies in a bank 
which: they ‘could not thereafter withdraw 
or repatriate. ‘Taking all these circums- 
tances: into consideration, the concession 
regarding ithe rate of.interest has been 
granted. by us, as in ouri view. even on 
second appeal while rendering justice, it 
should be. tempered with equity and 
mercy. , The, Second appeal is allowed 
to the extent indicated above and.there 
will bé no order as to costs. The draft 
of the decree as per this Judgment ; shall be 
made after the memo. of calculation, is 
filed by the parties. 

S.J. 4 Adpeal partly 


a er _, Allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao ‘and 


SeS uryamurthy, JJ: 


Messrs. Shadiram and Sons, repre- 
sented by. partner Smt. Premalata 
Somani A ppellant* 
v.: a ee 


ponher Aviation Private Limited. 
Respondent. 


Companies Act (I of 1956), section 433 
(e)—Winding up—Petition for—Private 
limited company — Debt not. paid on 
demand—Plea. of discharge by debtor- 


company—Duty of Couri—Winding wp, 


discretionary remedy—Petition dismiss- 


ed by.company Court and confirmed on 


appeal... ; " 


S. and Soins, a. — firm filed 
a, petition under section 433 (e) .of the 
Companies Act to wind up A and Co., 
on the ground that A and Co., had failed 
to clear the debt due from it. A and 
Co., while admitting the debt pleaded that 
the said debt had already been discharged 
by it. This pleà of discharge was accept- 
ed by the trial Judge who dismissed the 
petition. On appeal by S. and Sons. 


Held: | As thé company Court could 
not be sought by the creditor for realisa- 
tion of the debts due or for its enforce- 
ment tinder the guise of a petition for 
winding tup, caution should be observed 
in a case where the main objection to 
the petition to wind. up was that the. 
debt was disputed. A given case might 
present a slight complication if the debt 
was admitted but discharge was pleaded. 
Undoubtedly, in a case where the allega- 
tion was that the debtor-company was 
indebted and was unable to pay its debts 
the initial burden was on the petition- 
ing creditor who alleged the existence 
and reality of such a debt. But when 
the debtor-company admitted the debt 
and raised a plea of discharge either. in 
part or in whole of the debt claimed, 
then the burden of proof normally 


*O.S.A. No. 38 of 1975. 154k 3unz, 1977, 
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shifted to the debtor-company to prove 
such a discharge at least to the extent 
pleaded so .as to satisfy the Court that 
the debt as claimed was, not due and that, 
therefore, there was a bona fide dispute 
by the company regarding the existence 
of such a debt. In such circumstances, 
it was for the.company Court to discover 
through a reasonable line of investiga- 
tion whether the plea of discharge was 
totally unfounded and was utterly base- 
less and was only a ruse to abuse the 
winding up provisions provided for by 
the statute or whether there was any 
substratum of truth in it. [Para. 2.] 


‘The existence of the debt alone might 
not be sufficient, as in the instant case 
the defence was one of discharge: Ifa 
plea of discharge was set up and if it 
was prima facie established, it implied 
that the debt as claimed was disputed. 
‘The jurisdiction to wind up a company 
incorporated under the Companies Act 
was discretionary and all the circumstan- 
ces had to be considered by the company 
Court before it exercised its judicial dis- 
cretion to efface the existence of a cor- 
porate body. The debt as claimed by 
the petitioning creditor and on the foot 
of which this petition for winding up 
was filed under section 433 (e) of the 
Companies Act was not sustainable. 
This was because there was a bona fide 
dispute about the existence of the debt 
and its quantum. [Para. 5.] 


Case referred to:— 


Amalgamated Commercial Traders Lid. 
v. Krishnaswami, (1965) 35 Comp. Cas, 
456. 


Appeal under clause 15, Letters Patent 
against the judgment of Sethuraman, J., 
dated 21st May, 1974 in C.P. No. 45 
of 1972. - 


; 


C. Harikrishnan and A. B. L. Agni- 
hotri, for Appellant. ` 


T. Raghavan and K. Krashnamoorthy, 
for Respondent., 
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The Judgment of the Court was deli- 
vered by T 


Ramaprasada Rao, J.—This appeal is 
directed against the judgment and -decree 
of Sethuraman, J., who refused to wind 
up a company which was sought to be 
wound up on an application filed by the 
appellant as petitioning-creditor. on , the 
only ground that the respondent-com- 
pany. is unable to pay its debts. . The 
appellant firm isa partnership. It seeks 
for winding up of.a private limited com- 
pany. The promoters of the company 
were S. K. Somani and-his wife Hema- 
latha. His two brothers, N. K. Somani 
and M. K. Somani are the directors of 
the respondent-company. They vacated 
at one particular point of time since they 
did not have the requisite qualifications 
to hold the office. The case of the peti- 
tioning creditor as disclosed in the ‘peti- 
tion is as follows: In or-about January, 
1971, S. K..Somani, one.of the promoters 
of the respondent-company started a 
business under, the name and style of 
‘Shadiram and Sons’ as guardian of his 
minor son. This firm at some point of 
time, due to certain civil proceedings 
between S. M. Somani and his brothers, 
was converted into a partnership. Ac- 
cordingly a partnership was formed with 
the wives of the two brothers and the 
minor son of S. K. Somani who was 
admitted to the benefits of the partner- 
ship. This partnership came into effect 
on Ist April, 1974. Even on a fair 
appreciation of the constitution of the 
partnership firm and the private limited 
company, it is fairly clear that one is 
telescope cable into the other and some of 
the members of the family or their 
wives were interested either in the part- 
nership or in the private limited com- 
pany. There were transactions between 
the private limited company and the 
partnership firm. It is claimed that a 
sum of Rs. 4,47,511-58 was payable by 
the company together with interest at 
12 per cent. per annum and a statutory 
demand was made as against the com- 
pany for repayment of the same and as 
the reply thereto by the company was 
not satisfactory, the appellant came up 
with an application under section 433 of 
the Companies Act for winding up of the 


Hj 


company ünder section 433 (e) of the 
Act. The debt.is not in dispute by the 
company but their case is one of dis- 
charge. They would say (and this was 
their case even in the reply to the statu- 
tory notice as is seen from "Exhibit : 
R-16) that a.sum of Rs. 1,50,000 was 
paid by the company to one Hanuman 
Steel ‘Traders for the supply of M. $. 

Plates and B. P. Sheets to the partner- 
ship firm (petitioning creditor); a fur- 
ther sum of Rs.. 46,000 was paid i the 
Calcutta branċh of the petitioner firm 
towards their dealings, which this branch 
had ‘with them;:and by. payment of a 
sum of Rs. 2, 51, 511-28 to Hemalatha 
Somani, the. wife of one of the promo- 
térs of the company in adjustment of: 
certain ?nter se transactions to which we 
shall presently refer, no amount as claim- 
ed was:due. The petition for winding 
up was thus opposed mainly on the 
ground that the debt-was no longer sub- 
sisting as according to the company it 
has been, discharged by payment to the 
créditors of the partnership or to ‘those 


who ‘are interested in getting inoneys 


from the partnership, and thus there is a 
dispute which is obviously bowa fide as 

regards the existence of the débt itself. 

The appellant ‘firm did not let in any evi- 
dence, but chose to cross-examine S. K. 
Somani who.was examined on behalf of. 
the company. The main case of the 
petitioning creditor is that the plea of 
discharge is a myth and a ‘falsehood. 

The learned Judge who went into the ' 
question found that the evidence did not 
make .out prima facie the substratum of 
their objections, and on a fair apprecia- 
tion of the oral and.documentary evi- 
dence let in it could not be said that there 
was no bona fide dispute as regards the 
debt claimed by the petitioning creditor 
and that in those circumstances the wind- 
ing up of the compány cannot be ordered 
as in his judicial discretion he felt it in- 
equitable tö do so. The question is 
whether the plea. of discharge which has 
been raised by the respondent-company, 
the sum and substance of which has been 
accepted by the learned trial Judge is 
acceptable. 


2. One of the circumstances in which 
a company may be wound up by the 
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Court ‘as provided in section 433 of the 
Companies Act is that the company may 
be wound up by ‘the Court if the com- 
pany is unable to pay its debts. Here 
also a judicial discretion is vested in the 
company Court while effacing the cor- 
porate existence of a company. The 
word ‘debt’ used in sub-clause (e) has to 
‘be understood in a practical and pragma- 
tic sense. As the existence of the com- 
pany. Court cannot be sotight for realisa- 
tioo of the debts due by à creditor or for 
Its enforcement under the guise of a peti- 
tion for winding up, caution should be 
observed in a case where the main ob- 
jection to the petition to wind up is 
that the debt is disputed. A given case 
might present a slight complication if the 
debt is: admitted, but discharge is plead- 
ed. Undoubtedly, in a case where the 
allegatios is that the debtor-company: is 
indebted. and is unable to pay its debts, 
the initial burden is on the petitioning |. 
creditor who alleges the existence and 
reality of such a debt. But, when the 
debtor-company admits the debt and 
raises a.plea of discharge either in part 
or in whole of the debt claimed, then the 
burden of proof normally shifts to the 
debtor-company" to prove such a discharge 
at least to the extent pleaded so as to 
satisfy the Court that the debt as claimed 
5» is not due and that, therefore, there is 
a bona fide dispute by the company re- 
garding the existence of such a debt. 
In such circumstances, it is for the com- 
pany Court to discover through a reason- 
able’ line of investigation whether the 
plea of discharge is totally unfounded | 
and is utterly baseless and i is only a ruse 
to abuse the winding up provisions pro- 
vided for by the statute or whether there 
‘Is any substratum of truth in it. If on 
stich an enquiry it comes to a reasonable . 
conclusion not by astute reasoning but 
by a prima facie examination of the evi- 
dence and the records produced that the 
discharge pleaded can be true, then it 
obviously follows that there is'a bona 
fide dispute regarding the debt as raised 
by the'company. The guiding principles 
have been well laid by decided cases and 
it appears to us that if in a particular 
case the evidence is such that there is a 
prima facie proof on which the defence 
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of discharge is available and a reasonable 
possibility of their süccess is, ‘then, ina 
properly instituted action by the petition- 


ing creditor for recovery of such a dis- 


puted | ‘debt, ‘and aboye all, if the plea of 


discharge is not ` ` Without i any reasonable 


substance but raised in good faith then it 
is by now, well settled that thé Court ‘will 
not wind up that company. In fact, the 


Supreme Court in ‘Amalgamated Com- 


mercial Traders, Limited vw. Krishna- 
Swami, observed as follows :— 
“Tha petitioning sedi in, such cir- 


‘curnstances is. encouraged; then the 
petition . filed.: by: him would be an 


ostensible one seeking for a winding. 
up order, but really: to-exercise pres- . 


sure and. therefore. ought to be dis: 


missed, since: it may be stigmatised as. 


a scandalous e of'the. process of 
the Court? ., sil | 


We' Shall: now examine the three- heads- 


under ' which ' the plea of discharge is 
raised. ‘The’ first item is a‘sum of 
Rs. 1,50,000. ‘The company produced a 
receipt, dated 5th May, 1971, said to have 
been- executed by a pérson' ‘employed in 
Hanuman ‘Steel Traders’: 


(The. discussion ‘of evidence is omitted : 
Ed. a E ee ` 


uk. E: a * 


um : r af 1 UM i 


We did fne find" that thére is ' prima 
facie evidence that the company did pay 
a sum of Rs. 1,50,000 on behalf of the 
-— firm to Hanuman Steel Traders: 


: The next item isa sum of Rs. 46, 000 
ud amount. is said -to, have been sent 
by the limited company . to the ‘Calcutta 
Branch of the appellant. firm...... ; 
There is nothing strange.in accepting | the 
version of the director of. the company 


sought to .be liquidated that he paid a 


sum of Rs. 46,000 in answer to the call 
money by the, branch office of the appel- 
"E firm from Calcutta. 


! 'The third item relates to the adiustci 
ment made'and it was to the extent of 
: 2,51,522-28. 
( pm discussion of evidence: is omitted : 
Ed. ) 7 . ^n 
x e di tod d: 
P 


PLATINE: : ' 
ae. 79685) 35 Com. Cas. 456 
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‘adjustment by 
"mean that the claim;made by the peti- 
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These answers: were. brought out in 
cross-examination. The debt due by the 
appellant firm to Hemalatha Somani: is 
not in dispute. |, The company pleads 
‘transfer. This would 


tioning creditor. in the statutory notice. 
would automatically be reduced by a sum 
of Rs. 2,50,000 and odd, and it was ad- 
justed by. the company. towards the, debts 
due by the partnership firmn:to Hema- 
latha Somani. It’ was this which was 
considered: by the learned Judge and he » 
was right in having accepted the prima 
facie case of adjustment of the credit in 
favour of Hemalatha Somani by the 
company as it was done at the instance 
of Hemalatha Somani herself. 

BEES. '* * 


i 
waon i 


* 


All these factors ‘taken together lead to - 


. the conclusion that the debt as claimed 


by the appellant firm has been rightly dis- 
puted bona fide by the company. ` 


5. We, have already, referred to the 
important ingredients which ought to be 
pleaded and proved in a company peti- 
tion for winding up of an incorporated 


'" company on the ground that it is unable | 


to ;pay, its debts. . , The, existence of, the 
debt alone may not be sufficient as in 
the instant case the defence was one of 
discharge. If a plea of discharge is set 
up as already stated by us and if it is 
prima facie established it implies that the |. 


- debt as claimed is disputed. The juris- 
‘diction to wind up a company incorpo- 


rated under the Companies Act is discre- 
tionary and all the, circumstances have 
to be considered by. the company Court 


: before it. exercises its. judicial; discretion 


to efface the .existence of-a corporate 
body: . We -are not satisfied that the], 
debt as claimed by, the petitioning-credi- | 
tor and on the ‘foot of, which,this ` peti- 
tion:for winding up was filed under, sec- 
tion 433 (e) of the Companies Act is 
sustainable. This is because there isa 
bona fide dispute about the existence of 
the debt and its quantum. The learned 
Judge rightly dismissed. the application 
for winding up. The appeal fails and 
is dismissed. No costs. 


S«]. Appeal dismissed. 
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IN THE HIGH COURT OF: JUDE 
CATURE AT MADRAS. 


PRESENT :—P. Govindan N air, C. J. ne 
A. Varadarajan, JF. r 


The. State of, Tamil, Nadu represented 
by the Depüty. Commissioner of Com- 


mercial Taxes, Madras Division, 
Madras-1 . , Petitioner* 
v. : ' 


The Madras Motor 


Parts Dealers 
ei Madras-2 ` ' ; 


Respondent. 


Tamil Nadu General Sales Tax Act (I 
of 1959),.section 2 (n)—Sale—Dealers 
in motor parts—Association ‘of dealers 
arranging for import of motor parts 


required by. the dealers—Licence issued 


in the name of the State Trading Cor- 
poration—Import effected only on behalf 
of the. State Trading Corporation—Im- 
ported parts could be sold only to actual 
users—Transaction between the Associa- 
tion and member-dealers. not sale. 


Some dealers in ‘motor parts wanted to 
import certain motor parts and they ap- 
proached the Madras Motor Parts Dea- 
lers' Association to ,import for them 
certain items, which were importable as a 
. result of the agreements between. India 
and other countries. The licence * to 
import these parts was actually issued in 
favour of. the ` State Trading Corpora- 
tion. The Association while importing 
did so only on behalf of the State Trad- 
ing Corporation. There was a regular 
agreement between the State Trading 
Corporation and the Association by which 
it was made compulsory, that sales could 
be made after. import only ’ to“ actual 
üsers and those actual, users ‘could ' be 
specified’ by the State Trading Corpora- 
tion. For'the assessment year 1971-72 
a turnover of Rs\-'2,07:878-77P. was 
brought to charge under ‘the ‘Tamil Nadu 
General Sàles "Tax Act" of 1959 in the 
hands of the' Association which repre- 
setited that the alleged sales of motor 
parts imported by the Association. were 
not taxable. The Tribunal held that the 
sales were, in the, course. of. - import and 





+ Tax. Case Nos. 264 and 265 of 1976. 
"© 6f October, : 1977, 


accordingly held hat the” provisions - of 
the Act would not apply. ‘In the condi- 
tions attached to the licence as well as 
in the agreement between the AsSocia- 
tion and the State Trading Corporation, 
it had been stated :that the:parts import- 
ed would remain the goods of the State 
Trading Corporation at the time of im- 
port,..at the.time of clearance and even 
after the ;goods were ‘cleared by ,the 
Association. On i2 n 'to ane High 
Court: ' st kd De 1 


H eld: What was done by the: Association 
in making available the goods that they 
had imported under the letter of autho- 
rity to its members was merely an act of 
distribution or allotment ‘without . any 
intention to sell and without any agree- 
ment to sell by the Association to its 
members. Any sale would have to be 
by the members and they. would, have to 
act in accordance with. the terms, of the 
agreement between the Association and 
the ‘State Trading. Corporation: that: : the 
sales were: ‘only to ,acttial users. and if 
insisted by. the State Trading Corporation 
only to- actual -users pointed out: by: the 
State Trading Corporation. l 

_ [Para. 6. ] 


There had been no sales by the Associa- 
tion'tto its ‘members ‘and, therefore :there 
was:no taxable turnover ‘and’ no tax -could 
be imposed. 4 Para. 8. J 
Case referred to:— * a i 
Mohomed S aiba v. NS tate of. Orissa, 
(1975) 2 S.C.C. 47.236 S. T.€::136: 
dE C 18h .L. R. 1900; ALTERS 1975 
1 64. : joa ed 


meine under section 38 of Act I òf 
1959 ' praying the High Court to’ revise 
the orders dated 7th May, 1975 “and 
passed in T.A. Nos. 232. and 280 of 
1974 respéctively on thé filè of the ‘Sales 
Tax Appellate Tribunal (Main Bench), 
Madras: . (Appeal Nos. '167 and 168 of 
1973, dated 7th December, 1973 for the 
assessment year, 1971-72 on’,the file of the 
Appellate Assistant ‘Commissioner '( Com- 
mercial, Taxes), Kancheepuram; ' Assess- 
ment No: TNGST. 43047 of "1971-72, 
dated 30th December, 1972” on the file 
of the. Deputy Commercial Tax Officer, 
Mount Road Į Division, Madrás-2) , ` 
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K. Venkataswami, Additional Govern- 
ment Pleafler for Petitioner.. 


A, Devanathan, for Respondent. 
The Order of the was pronounced by 


Govindan Nair, CJ.—These revisions 
are taken by the Revenue against the 
order of the Tribunal holding that the 
turnover of Rs. 2,07,878-77P. repre- 
senting the alleged sales effected by the 
‘Madras Motor Parts Dealers’ Association 
to its members are not taxable and they 
are really and in law sales in the course 
of import. The short question is whe- 
ther the said turnover’ for the year 
1971-72 is taxable under the Tamil Nadu 
General Sales Tax Act. , While the 
Revenue contends that the turnover re- 
presented local sales coming under that 
head, on behalf of the assessee, it was 
contended that those sales were in the 
course, of import and that if that con- 
tention is not accepted it, is clear from 
the facts that there were really no sales 
by the assesseee to its mmbers. We 
Shall these aspects. Before doing ‘so 
we have to refer to certain facts and 
certain agreements. 


2. "The Madras Motor Parts Dealers' 
Association is an ‘Association of its con- 
stituents who are all dealers. in 
motor parts. The members wanted 
to import certain parts which were 
in demand and which were. importable 
pursuant to agreements entered into 
between India and other countries on 
making payments in rupees. They, 
therefore, . approached the Association 
and paid amounts to the Association 
after specifying: the nature of the motor 
parts required by them and the extent 
of. the quantity wanted. . The terms of 
the.agreement have been embodied in 
writing and a copy Of.the agreement has 
been made available to-us. .It is clear 
from this agreement that the members 
wanted the -Association to act as inter- 
veners; in fact as the agents of the mem- 
bers, and get the goods. imported on 
behalf of the members and then disburse 
them to the members for.sale. We shall 


extract only one paragraph (paragraph- 


HE MADARA: LAW JOURNAL REPORTI 


(1978 


8) from this agreement, the relevant par 
of which is as TONOWS = 


“It is ereed that ‘although the Import 
- Contract shall be made in the name 
of the' Association as required ‘by the 
State Trading Corporation of India 
Ltd., the Association shall enter- into 
such import contract on behalf ‘of and 
at the sole risk of the members for 
whom the goods are imported or .to 
whom the goods‘are to be allotted or 
distributed for sale by the association 


3: -Though the Articles of ‘agreement, 
dated 24th September, 1964 between the 
Association ‘and its members contained 
terms which seem to indicate that the 
Association has been authorised by the 
members to import oh their behalf, it 
was not possible for the Association to do 
so because the licence for import had been 
given only to the State Trading Corpora- 
tion. We have been furnished with a 
copy of the licence, the conditions attach- 
ed to it as well as the letter of authority 
that has been given to the State Trading 
Corporation authorising ,the State Tra- 
ding Corporation to permit the Associa- 
tion to import. It was made very clear 
that the permission. was 'tó be granted, to 
the Association to import on their behalf, 
i.e., on- behalf of the State Trading 
Corporation. The letter of . authority 
also stated that it shall be subject to the 
conditions . stated. in- the letter of autho- 


rity itself. Those .conditions are the 
soe » 
' d The person or concern in whose 


favour it has been issued will act pure- 
. ly as an agent of the licensee and the 

goods imported will be the property of 
r- the licence-holder both at the time of 

clearance’ .through. the Customs. and 
subsequent ,, thereto. The | licence- 
` holder will have the goods delivered to 

him and they shall not be disposed of 

otherwise. The licensee shall not 

cause or: permit the holder of: letter 
. Of. authority to dispose of the ee 


/ 2. The holder of the letter of. autho- 
rity shall clearly indicate on. all the 
relevant custome "docüments including 
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the triplicate copy of the Customs Bill 
‘of Entry that the goods have been im- 
ported by him on behalf of the licen- 
see. This endorsement will be duly 
attested by the Customs Authority. 


3. The holder of the Letter of Autho- 
rity shall not under any circumstances 
be entitled to any quota licence on the 
basis of: these imports.” ` 


The licence issued to the State Trading 
Corporation also had conditions attached 
to it and these conditions were the fol- 
lows: 


aS 1. The goods for the import 
of which this licence is granted shall 
be the property of the licensee at the 
time of import and thereafter upto the 
time of clearance through Customs. 


2. The goods imported on this 
Licence by Mls. Madras Motor Parts 
Dealers Association, Madras, will be 
supplied to the actual users at prices 
. within the Ceiling and Selling margins 
fixed by the State Trading Corporation 
aid in accordance with the terms and 
conditions of the licence and the Agree- 
ment entered into by them with the 
State Trading Corporation 


4. Apart from the terms of the letter 
of authority and the conditions subject 
to which the letter of authority was issued 
to the State Trading Corporation which 
in their turn charged in the conditions 
of the licence itself, an agreement was 
entered into. between the State Trading 
Corporation and the Association. A 
copy of this was also made available to 
us and. this agreement as well as the 
agreement between the Association and 
its members, the letter of authority and 
even the licence granted to the State 
Trading Corporation were. parts of the 
records in the case on the basis of which 
the question had to be decided. The 
agreement between the State .Trading 
Corporation and the Association is a long 
one and it is generally in consonance with 
the. lettter of authority and the condi- 
tions attached to it though it contains 
many other details regarding the obliga- 
tions of the State Trading Corporation 
and the Association... It is unnecessary 
to refer to these details, but we would 


see * 9 @ 


like to emphasise that one of the obliga- 
tions imposed on the Association by the 
agreement was that the Association must 
sell only to actual users and those actual 
users could be specified by the State 
Trading Corporation; in other words, the 
State Trading Corporation has a right to 
specify to. whom the sales should be made. 
We would like to repeat and emphasise 
that no sale could be made to any person 
or authority or company who were not 
actual users of the goods. 


5. "We would like, to refer to only one, 
paragraph, namely, paragraph-11 of the 
agreement which seems to strike a dis- 
cordant note to what is stated in the let- 
ter of authority. That paragraph reads 
as follows: ak | 


“This agreement shall not be construed - 
as one of agency as between the State 
Trading Corporation and yourself and 
consequently the State Trading Cor- 
poration shall not be liable to you or to 
any other person claiming through you 

. in any manner except as expressly pro- 
vided in this agreement.” 


The case'of the assessee was that there 
was really no sale by the Association to 
its members and the sale was really by 
the foreign sellers to the members of the 
Association and that such a sale was in 
the course of import and, therefore, not 
liable to be taxed under the Tamil Nadu 
General Sales Tax Act. After hearing 
the matter ‘fully, it was realised that such 
a stand could not be taken because the 
import had to be by the State Trading 
Corporation and the letter of authority 
clearly stated.that the import is to be 
made by the Association on behalf of the 
State Trading Corporation. It is re- 
peatedly stated in the conditions attached 
to the licence as well as in the agreement 
between the Association and the State 
Trading Corporation that the goods will 
remain the goods of the State Trading 
Corporation at'the time of the import, at 
the time of the clearance and even after 
the goods were cleared' by the: Associa- 
tion. It is, therefore, evident from the 


facts of this case that the import sale was 


in favour of the State Trading Corpora- 
tion, the Association acting as the agent 
of the State Trading Corporation: This. 
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position cannot be adversely affected by 
pragraph-11 of the agreement between 
the State Trading Corporation and the 
Association, for, by virtue’ of statutory 
provisions, the import can only be by the 
State Trading Corporation and the terms 
of the letter of ‘authority very clearly 
indicated that the Association was acting 
on behalf of the State Trading Corpora- 
tion and the import was, therefore, clear- 
ly by the State Trading Corporation. 
We do not wish to say anything more 
on the sales by.the foreign seller because 
we are not concerned with those transac- 
tions at all. We merely wish to add that 
the sale being in favour of the State 
Trading Corporation, it is not possible 
for the -Association or its members to 
contend that the import sale was in 
favour of the- A SpoeaNoN or its mem- 
bers. "a 


6. However, counsel for the assessee 
contended that proceeding on the above 
lines, it is clear that the sales subsequent- 
ly made by the Association on permis- 
sion being granted by the State Trading 
Corporation were mainly to actual users 
and in fact, there was no sale whatsoever 
by the Association in favour of its 
members. He emphasised this.aspect by 
reference to the terms of agreement be- 
tween the Association and its members 
and referred to the various details con- 
tained in that.agreement and pointed ott 


that the Association, though it. was a. 


separate entity,,;was merely. called upon 
to make the goods available and they: had 
specifically to act on behalf of the mem- 
bers in the matter ‘of: import. The 
money expended for the purpose of 1m- 
port’ was supplied by its members to the 
extent required to get the parts they 
wanted and the clause in the agreement 
which we have already read, spoke: of 
the goods imported being distributed or 
allotted for sale to the members. 
can. be little doubt that it was so agreed 
going by terms of this agreement—at no 
time was it in the contemplation of: the 
parties, namely, the Association and its 
members that there should be any agree-, 


ment for sale between them or that the. 
goods imported must be sold to its mem- 


bers. It was intended only that the 
Association should act in the matter. of 


- 
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procuring the goods required ‘by the 
members for the purpose of their busi- 
ness of dealing in and in selling motor 
parts. Though no doubt counsel’ for 
the Revenue is right in 'cohtending that 
any agreement between the Association 
and its members -cannot override -the 


‘effects of the provisions of law; in. order 


to enable the Association to-contend that 
there were no sales, if in fact there were 
sales by the. Association to it$ members, 
we are unable’ to see that therë could be 
any sale effected by the Association in 
favour of its members. In fact, we 
have already pointed out that the Asso- 
ciation had been strictly prohibited. from 
effecting any such sales. It is nobody' S 
case and it was not even suggested that 
the members of the Association were 
actual users of the goods. The sales to 
them were, therefore, not possible by the 
Association. There is nothing to indi- 
cate that’ the Association violated the 
terms of the letter of authority and: the 
agreement that had. been entered into by 
the Association with the State Trading 
Corporation. It was not also suggested 
that they attenipted to do so. In these 
circumstances, we have to correlate the 
arrdngements:'that .have beeni reached 
between the Association and the, State 
Trading Corporation. and the agreement 
between the Association and, its mem- 
bers and view these separate agreements 
as being governed by the terms -of the 
letter of authority and the licence issued 
to. the State: Trading Corporation. when 
those are read with the conditions attach- 
ed to them. So read, we have no doubt 
whatever that what, has been „done by 
the Association in making available the 
goods that. they had imported under the 
letter of. authority ` to, its members Was 
merely an acf of distribution or allotment 
without any intention fo, sell and. with- 
out any agreement to sell by the ‘Assso- 
ciation to its members. Any | sale will 
have to be by the members and they, too 
will have to act in accordance with the 
terms of the agreement - betwéen the 
Association and the State Trading Cor- 
poration that the sales were only to actual 
users and if insisted by the State Trad- 
ing Corporation, only to, actual, users 
pointed out by the State |. Trading. Corpo- 


In 


ration. Such sales and the turnover re- 
lating to thern are not before us. We 
expect that those sales would have been 
taxed at the hands of the members of the 
Association. 


7. The ruling in Mahomed Serajuddin 
v. State of Orissa? has dealt with a 
different set of circumstances. There, 
it was possible for the Court not only 
to postulate that there were two sales 
but also to, come: to the conclusion that 
those two sales were not so linked as to 
form an integral part of one. sale transac- 
tion so as to accept the argument of the 
assessee that the two transactions which 
apparently appeared to be distinct and 


separate, merely formed part of the single ` 


transaction of export. That decision 
does not touch the question with which 
we are concerned in this case. It is 
not mentioned anywhere in the decision 
that a person, who actually entered into 
a contract with the ‘foreign buyer 
seller could not act as,the agent of an 
undisclosed principal. The: judgment 
proceeds on the assumption that such an 
. agency. can exist, for, one of the points 
mentioned in the judgment is that it 
was not contended that the State Trad- 
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as 


ing.Corporation acted as the agent of. 


the, local sellers in the mam of export- 
ing: goods. 

8. In the light of the above, we have 
to uphold the view taken by the Tribu- 
nal that the turnover is not taxable, but 


for reasons entirely different from those 


that have been relied on by the Tribu- 
nal. We hold that there have been no 


sales by the Association to its members ' 
and, ‘therefore, there was no taxable’. 


turnover and no tax can be ‘imposed. 
Accordingly, we dismiss T:C. No. 264 
of 1976. T.C. No.: 265 of 1976 will 
also have to be dismissed becaüse 
assessment relates to tlie surcharge im- 
posed on the Association -on the basis 
of the tax that has been imposed which 
is the subject-matter of T.C. No.: 264 
of 1976. We, therefore, dismiss T.C. 
No. 265 of 1976 as well. The matter 


the ; 


had not been clear till it was discussed 





-— —— oy, 


1. (1975) 2S.C.C. 47: (1975) 36 S.T.C. 136: 
(1975) Tax. L.R. 1800: A.LR. 1975 S,C. 1564, 
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at length at the Bar.. We, therefore, 
direct the parties to bear their respective 
costs. ; 

S.J. Res 
dusmissed . 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - 


Present :—S. Natnar Sundaram, J. 
Thangakani Ammal and others 


 Petitioners* 
v. 
A. K. A. Kaja Mohideen Sahib and 
another Respondents. 


Tamil Nadu. Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as 
amended by Act XXIII of 1973) — 
Building—Meaning of—-Site with walls, 
certain windows and doors and no roofing 
—Whether a ‘building . 


Held: One cannot avoid taking note of 
the way. of modern living. Days have 
come when. entertainment in , open-air 
theatres is conceived and given. It will 
not be a.surprise if man finds a com- 
fortable and. healthy living in open-air 
structures, without roofing. We could 
conceive of.cases of structures of exemp- 
lary- architecture and utility without 
roofing, which could be put to use for 
very many purposes of utility, both resi-. 
dential and non-residential. Hence to 
tie down the definition of ‘building’ to 
only structures having roofings may riot 
be in consonance with modern notions 
of: living and carrying on trade. 

[Para. 9. il 


The edi test would be-how one party 
intended to.give and: how the other party 
intended to take the structures. If the 


structures, as they - stood .and were 
demised; though not with a, 
roofing were SO demised to, 
serve a useful purpose, residential 


or non-residential, as they stood, they 
may come within the meaning of 'build-: 
ine’ under the Act. If the structures, 
as they stood and demised ‘are capable 


' of DEN as talma within the resi- 


"CRUP, No; 127 of 1975. 
: 10th March, 1978). 
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dential class or within the class connect- 
ed with commercial industry in some 
way or other, they may come within the 
definition of ‘building’. If, however, 
the structures which could not fit with 
the conventional meaning of a ‘building’ 
were demised and they could not be 
occupied and utilised for residential or 
non-residental purposes as they stood and 
were demised; they cannot come within 
the definition of ‘building’ under the 
Act. Hence, not only the nature of the 
structures, but also the manner and the 
purpose for which they were let out and 
the user for which they were let out as 
they stood and demised will be the decid- 
ing factors depending upon the facts of 
each case. [Para. 10.] 


Held: In the present case admittedly 
the structure demised did not have 
roofing. The property consisted of a 
wall with certain windows and a door. 
They were not straightway utilised for 
the purpose for which the lease was 
taken. 
made and the structures had to be cover- 
ed with roofing to render the property 
fit for non-residential purpose ‘for which 
it was taken on.lease. The subject- 
matter of the lease cannot be considered, 
a building within the meaning of the 
Act. [Paras. 11 and 12.] 


Cases referred to:— 


Ghanshiom Das v. Debi Prasad, (1966) 
|.8 S.C.R. 875: (1966) 2 S.C.J. 749: 
A. I. R. 1966 S. C. 1998; Iram v. 
Chidambaram Chettiar, (1952) 65 L.W. 
713: (1952) 2 M.L.J. 221: A.I.R. 
1953 Mad. 650; Corporation of Calcutta 
v. Binoy Krashna Bose, (1911) 15 
Cal.W.N. 84; Official Trustee of Mad- 
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Petition under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amend- 
ed by Act XXVIII of 1973), praying 
the High Court to revise the order of 
the Court of the Rent Control Appellate 
Authority (Sub-Court), dated 21st 
December, 1974 and made in C. M.A. 
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Suitable alterations had to be 
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No. 7 of 1974 (H.R.C. No. 43 of 
1973 on the file of the Rent Controller, 
Tirunelveli). 


K. Parasaran, for Raj and Raj and 
J. Kanakaraj of Raj and Raj, for Peti- 
tioners, 


P. S.. Ramachandran, for Respondents. 
The Court made the following 


OnDER.— This revision is directed against 
the orders of the Appellate Autho- 
rity under the Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII 
of 1960), hereinafter referred to as the 
Act. Certain material facts have got to 
be stated so that the questions involved 
in the case may be appreciated and. consi- 
dered in the proper light. One S. P. 
Periasami Nadar was the owner of the 
property concerned. He leased out the 
property concerned to A. K. A. Khaja 
Mohideen Sahib and A. K. A. Moham- 
med Ismail Sahib, the respondents in 
this revision. According to the said 
Periasami Nadar, respondents 1 and 2 
herein committed default in the payment 
of the rents, they sublet portions of the 
property to Chelladurai Nadar and Jaya 
Pandia Nadar without his written con- 
sent and he required the property for 
demolition and reconstruction. On 
these grounds, the said .Periasami Nadar 
instituted proceedings for eviction under 
the Act in H.R.C.O.P. No. 43 of 
1973 on the file of the Principal District 
Munsif (Rent Controller), Tirunelveli. 
Respondents 1 and 2 herein contested 
the petition for eviction and their main 
contention was that the property demised 
to them is not a ‘building’ within the 
meaning of the Act and the proceedings 
instituted under the Act were wholly 
incompetent. Chelladurai Nadar and 
Jaya Pandia Nadar, who were arrayed 
as respondents 3 and 4 before the Rent 
Controller, were content to plead that 
they had been in possession of the con- 
cerned portions for the last six years to 
the knowledge of Periasami Nadar and 
it is not tenable for him to make sub- 
Jetting a ground for evicting the respon- 
dents. During the pendency of H.R. 
C.O.P: No. 43 of 1973, Periasami 
Nadar died and his legal representatives 
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were brought on record.  Chelladurai 
Nadar, the third respondent before the 
Rent Controller also died and his legal 
representatives were brought on record. 
On an appraisal of the materials on 
record, the Rent Controller came to the 
conclusion that respondents 1 and 2 
herein took on lease only a ‘building’ 
within the meaning of the Act, that the 
requirement of the landlords of the build- 
ing for the purpose of demolition and 
reconstruction is bona fide and that the 
sub-letting is without the written consent 
of the landlords. However, the Rent 
Controller held against the landlords on 
the question of wilful default. On the 
basis of the findings rendered by him, 
the Rent Controller ordered eviction of 
the respondents before him. 


2. A, K. A. Khaja Mohideen Sahib 
and A. K. A. Mohammed Ismail Sahib, 
respondents 1 and 2 before the Rent 
Controller, chose to file an appeal, 
C.M.A. No. 7 of 1974 to the Appel- 
late Authority ( Principal Subordinate 
Judge), Tirunelveli, against the orders 
of eviction passed by the Rent Control- 
ler. The Appellate Authority consi- 
dered the questions involved after allow- 
ing an application, I.A. No. 45 of 1974 
whereby an unregistered lease document 
was sought to be admitted as additional 
evidence. The said document was 
admitted and marked as Exhibit B-14. 
The Appellate Authority mooted out the 
main question for _consideration as to 
whether the subject-matter of demise be- 
tween the parties. is a ‘building’ within 
the meaning of the Act and found the 
case in favour of the tenants. All the 
other questions involved, viz., with 
regard to the requirement of the pre- 
mises for demolition and reconstruction 
practically lost their significance because 
the grounds for eviction could.be urged 
only if the property demised is a ‘build- 
ing! within the meaning of the Act. 
However, the Appellate Authority found 
the points against the landords. The 
present revision is filed against the orders 
of the Appellate Authority. 


3. Mr. K. Parasaran, léarned counsel 
appearing for the petitioners|landlords, 
submits that the property demised in the 


present case would. come' within the de- 
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fintion of ‘building’ under the Act. 
Though it was pleaded earlier that cover- 
ed structures were leased out to the 
tenants for the purpose of conducting a 
timber shop therein and that  subse- 
quently, at the request of the tenants, 
the roof was removed for the  pur- 
pose of raising the walls and putting 
up a new roof by them to suit the con- 
venience of the tenants, it has been now 
conceded that what was demised was a site 
with a structure 24’ x 1277' x 9’ of only 
walls and certain windows and a door 
and there was no roof over such struc- 
tures. According to Mr. K. Parasaran, 
learned counsel for the petitioner, consi- 
dering the purpose of the demise, these 
structures would constitute a ‘building’ 
within the meaning of the Act. Learned 
counsel would. rely on the dictum of the 
Supreme Court in Ghanshiam Das v. 
Debi Prasad‘, In that case, the Court 
was concerned with the provisions of the 
U. P. Zamindari Abolition and Land 
Reforms Act and it was held that a brick 
kiln with no walls and no roof, but a 
mere pit dug in the ground with some 
bricks by its sides is not a ‘building’ with- 
in the meaning of section 9 of the U.P. 
Zamindari Abolition and Land. Reforms 
Act. The discussion of the Court on 
the question will be better appreciated if 
the relevant passage is extracted : 


“The word ‘building’ has not been de- 
fined in the Act and must, therefore, 
be construed in its ordinary grammati- 
cal sense unless there is something 1n 
the context or object of the statute to 
show that it is used in a special sense 
different from-its ordinary grammati- 
cal sense. In the Websters New 
International Dictionary the word 
‘building’ has been defined as follows: 
“That which is built special: (a) as 
now generally: used as fabric or edifice, 
framed or: constructed, designed to 
stand more or less permanently and 
covering a space of land for use as a 
dwelling, store-house, factory, shelter 
for beasts or some other useful pur- 
pose. Building in this sense does not 
include a mere wall, fence, monument, 





COWRA, 
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hoarding or similar structure though 
designed for permanent use where it 
stands, nor a steamboat, ship or other 
. vessel of navigation.” 


“From this definition it does not ap- 
pear that the existence of a roof is 
always necessary for a structure to be 
regarded as a building. Residential 
buildings ordinarily have roofs but 


there can be a non-residential. building ! 


for which a roof is not necessary. A 
large stadium or an open-air swimming 
pool constructed at a considerable ‘ex- 
pense would be a building as it is a 

_ permanent structure and designed nr 
a useful purpose.’ | 


4. It is quite clear from the above that 
the stress is on the purpose for which 
the structures are put and demised. If 
the structures put up and demised will 
serve a useful purpose and they were, 
in fact, demised to serve that purpose, 
it may be possible to hold that the struc- 
tures. demised could come "within the 
meaning. of ‘building’ under the Act. 


5. The question as to what would con- 
stitute a ‘building’ under special statutes 
has been considered in the past in a 
number of judicial precedents, in pro- 
ceedings under the’ Madras Buildings 
(Lease and ‘Rent Control) Act (XV of 
1946). _ A Division Bench of this Court 
consisting of Satyanarayana Rao and 
Raghava Rao, JJ., in Trani y. Chidam- 
baram Chettiart, had to consider a case 
where the subject-matter of the lease 
consisted of (1) the site underneath the 
actual building known.as “Gaiety Thea- 
tre” which belonged to the lessee: (2) the 
small sheds at one end of the premises 
and (3) all the vacant space within, ex- 
clusive of, the theatre and the sheds and 
the. question arose as to whether what 
was let out is a ‘building’ within the defi- 
nition of the statute. Satyanarayana 
Rao, J., 
lows :, m 


“A “Building’ is defined in the 'Act as 
meaning 'any building or hut or part 
of a building or hut let or tó be let 


EN (1952)65 L.W. 713 : (1952) 2'M.L.]. 221 : 
A,LR. 1953 Mad, 650, 


. work covered in by a roof’. 


considered the question as fol- 
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. séparately for residential or non-resi- 


dential purposes and includes: (a) the 
garden, grounds and out-houses, 1f any, 
appurtenant to such building, hut or 


. part of such building or hut and let 


or to be let along with such building 
or hut, (b) any furniture supplied by 
the landlord. for use in such building 
or hut or part of-a building or hut’. 


.This definition is not very helpful in 


arriving. at the meaning of the word 
‘building’ as it states that a building 
means any building. But, what is a 
building? If we take the derivative 
meaning ‘of the word ‘building’, it 
means that which is built. It may bea 


- wall; it may be a structure not fit for 


human: habitation; it may be anything 
and not necessarily a house. The 
legislature could not have intended to 
use the word in its derivative sense as 
it is clear from the object of the Act, 
which was to prevent unreasonable 
eviction of tenants from residential 
and non-residential buildings and to 
control the rents. The inclusion of a 

hut in the definition and the other indi- 


. cations in sub-clauses (a) and (b) 


point to the fact that the word is. used 
to denote a structure of the nature of 
a house intended for human habitation 
or for using it for non-residential pur- 
poses stich as carrying on a business. 

The word ‘building’ is used in several 
Acts, English and Indian, enacted for 
different objects and the learned coun- 
sel on -both sides drew our attention 
to some of the decisions. Lord Esher, 
M.R. gives the definition of a build- 
ing as an 'inclosure of brick or stone 
Having 
regard, to the Indian conditions, the 
inclosure need, not necessarily be of 
brick or stone work. It may consist 


. of mud. walls ; but, it must,.T think be 
. covered in by a roof. 


I think this 
definition. accords with the ordinary 
conception of a building. 


ere Dealing with thé same word 
under be Calcutta Municipal Act, sec- 
tion 151, the Calcutta High Court held 


in Corporation of Calcutta: v. Binoy 


SIRO Bose, that a boundary or 


~ uam ——— 
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compound wall as not a ‘building’ and: 
that the word was not ‘used in the Act 
and should ‘not be interpreted ‘in its ' 
derivative sense.’ (Page 717) - 


Ractaya Rao, J., dealt with the question 


by a separate judgment and the approach , 
of the learned Judge on the question in-: 
volved is better appreciated 1f the. rele- 
vant passage in his judgment is extracted. , 


“In my opinion the word, ‘building’ iS 
a more generic ‘word than house. A 
building need have no roof while a 
house must have. A house is, accord- 
ing to Tomlin's Law Dictionary, -à 

‘place of dwelling or habitation hike 
means ordinarily that there must be a 
roof for it which provides shelter. . Of 
course neither building nor house need 
be of brick or stone as I have already 
remarked. It seems to me that even if 
‘building’ generally indicated a struc- 
ture of brick or stone and with a roof 
as defined by Lord Esher M.R., it 


may, be that definitions under special" 


Acts contemplate a building without a 


roof and a building not made of brick 


‘or stone........005. ‘Building’ in 
the etymological sense means ‘anything 
' built, and there is no reason why if 
that is the intendment of the legisla- 
ture in connection ‘with. a ‘particular 
enactment, compound walls with the 
space inside may not be regarded as a 
building.” 


United Commercial Syndicate, a: Divi- 
sion Bench of this Court consisting of 
Rajamannar, CJ., and Rajagopala 


Ayyangar, J., was concerned with a pro-. 


perty which consisted of a site enclosed 
by compound walls on all the four sides: 
with two latrines. -The.question arose 
as to whether the property will consti- 


tute a ‘building’ within. the meaning of 


the Madras Buildings (Lease and Rent 
Control) Act. The learned Jüdges fol- 


lowed the dictum of the earlier Bench in | 


Iram v. Chidambaram Chettiar”, referred 
to above and held that mere compound 


walls enclosing a space cannot in any view ; 





I. (1955) 68 L.W. 56. i 
2. (1952) 65 L.W. 713: (1952) 2 MLJ 221: 
A.LR. 1953 Mad, 650. 


(Pages 727-728)" 
6. In Oficial Trustee of Madras V 


of the accepted interpretation of the word 

‘building’ be considered as a ‘building’ 
within the' meaning of the Act. ^ The 
learned Judges held that even if the 
walls.and the latrines were included with- 
in the scope of the lease, the require- 
ments of the provisions of the Act would 
not be satisfied. 


7..'A similar question arose for consi- 
deration by ` Jaganmohan Reddy, J., 
under the Madras Estates Abolition and 
Conversion into Ryotwari Act (XXVI of - 
1948), in V. Chandramani v. Collector 
of Visakhapainam^, and the learned 
Judge of the Andhra Pradesh High 
Court, after referring to the ratio deci-' 
dendi of the Bench of this Court i in [rant 


v. Chidambaram _Chettiar?, - ‘observed as 
follows: 
“From the various authorities cited 


therein it appears to me that any super- 
‘structure which is intended for the use 
and occupation as a habitation or for 
purposes of trade, manufacture or com- 
merce or some other structure consti- 
tuting a fabric or edifice will be deemed 
to be a building. A mere wall or a 
fence or a gate enclosing lands certainly 
‘cannot come under that - definition. 
From this point of view the market has 
not only a compound wall enclosing a 
site but it has structures which can be 
utilised for commercial purposes viz., 
market. Therefore ‘it comes within 
the definition of building under section 
18 (5) of the Estates Land Act.” 


(Page 869) 


8. Ismail, J., in Abdul Azeez and Sons 
v. Mavali Rajan?, was concerned with a^ 
case arising under section 30 of the Act. 
In that particular case, after surrender of 
possession of the two halls concerned, the 
tiled roofing. was removed and after the 
tiled roofing was removed," admittedly 
what stood were only the walls. The 
learned Judge, while considering as to 
whether those walls could not be said to 
coustitute *building' observed as follows: 





1. A.LR. 1957 A.P, 867. 

2. (1952) 65 L.W. 713: (1952) 2 M.L.J. 221: , 
A.I.R. 1953 Mad. 650, 
3. S.A. No. 1150 of 1974, dated 7th January, 


sit 1977. 
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“From the extract given above, it is 
clear that those walls standing alone 
would not have constituted a building , 
for human habitation or for non-resi- 
dential purposes such as carrying on 
business. 
have constituted a ‘building’ as defined 
in the Act.” l i 


4 


I am in respectful agreement with the. 


proposition of law laid down and olari- 
fied by the learned Judge. 


9. In my opinion, one cannot avoid’ 


taking note of the way’ of modern living. 
Days have come when entertainment in 
open-air threatres is conceived and given. 
It will not be a surprise if man finds‘a 
comfortable and healthy living in open 
air structures, without roofing. We 
could conceive of cases of structures of 
exemplary architecture and utility with- 
out roofing, which could be put to use 
for very many purposes of utility, both 
residential and non-residential. Hence 
to tie down the definition of ‘building’-to 
only structures having roofings may not 
be in consonance with the modern notions 
of living and carrying on trade. That 
was why the Supreme Court in Ghan- 
shiam Das v. Debi Prasad’ was prepared 
to consider a large stadium or an open- 
air Swimming pool, which are designed 
for a useful purpose as a ‘building’, of 
course within the meaning of section 9 
of the U. P. Zamindari Abolition and 
Land Reforms Act. 


10. The real test would be how one 
party intended to give and how the other 
party intended to take the structures. 
If the structures, as they stood and de- 
mised, though not with a roofing were so 
demised to serve a useful purpose, resi- 
dential or non-residential, as they stood, 
they may come within the meaning of 
‘building’ under the Act. If the struc- 
tures, as they stood. and demised are 
capable of occupation as falling within 
[the residential class or within the class 
connected with commercial industry in 
some way or other, they may come with- 
in the definition of ‘building’. If, how- 
ever, the structures which could not ft 


1. (1966) 3 S.C.R. 875: (1966) 2'S.C.J. 749: 
A.LR. 1966 S.C. 1998, 
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Therefore they could not: 
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with the conventional meaning of a 
"building were demised and they could 
not be occupied and utilised for residen- 
tial or non-residential purposes as they 
stood and were demised, they cannot 
come within the definition of 'building' 
under the Act. . Hence, not only the 
nature of the' structures, but also the 
manner and the purpose for which they 
were let: out and the user for which they 
were let out as they stood, and demised 
will be the deciding factors depending 
upon the facts of each case. ` 


11. Now, coming to the facts of the 
present case, admittedly the structures as 
they stood and were demised to respon- 
dents 1 and 2 herein did not have a roof- 
ing. The property consisted of.a site 
with walls of the measurements stated 
above with certain windows and a door. 
Equally so, they were not straightway 
utilised for, the purpose for which the 
lease was taken. It has been brought out 
in evidence that the tenants made suit- 
able alterations, covered the structures 
with roofing and made the property fit 
for occupation for the non-residential 
purpose for which they took the property " 
on lease. Hence obviously the struc- 
tures, as they stood and as they were 
demised, could not serve any useful pur- 
pose either residential or non-residential. 
Learned counsel appearing for the peti- 
tioners-landlords could not point out any 
material on record which would show that 
the structures, as they stood and were 
demised, were taken as they were by the 
tenants to be utilised straightway for 
any non-residential purpose. In the 
present case, the intention of the parties 
could never be that the demise of the site 
and structures was as a ‘building’ within 
the meaning of the Act. 


12. In view of the well laid down prin- 


ciples of this Court as well as the Sup- 
reme Court reference to above, it is very 
difficult to bring the property which is 
the subject-matter of the lease in the 
present case as a. ‘building’ within the | 
meaning of the Act. In this view, I 

have to concur with the finding- of the 
Appellate Authority. and discountenance 


‘the case of the  petitioners-landlords. 


$y 
Hence this revision is dismissed. But, 
there will be no order as to costs. 


R.S. Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—P. Govindan Nair, CJ. and 
V. Ramaswam, J. ^ P 


A. Boake Roberts and Company 
(India) Limited, now Bush Boake 
Allen (India) Limited 


Petitioner” 
vU. 


The, Board of Revenue, (Commer- 
cial Taxes), Chepauk, Madras-5 


Respondent. 


Madras General Sales Tax Act (I of 
1959), Schedule I, Item 51—Manufac- 
ture of synthetic assential oils—Synthe- 
tic essential otls, if within item 51. 


The assessee manufactured synthetic 
essential oils. Two varieties of such oil 
were musk and jasmine essence. It 
was admitted that the synthetic essential 
oils were used for the purpose of making 
toilet requisites like soaps, powders, cos- 
metics etc. On the question whether 
synthetic essential oils would fall under 
item 51 (scents, perfumes, snows, creams, 
scented hair oil) of the First Schedule 
to the Madras General Sales Tax Act, 


Held, the entries in item 51, will have 
to be read as a whole and not by apply- 
ing the principle of ejusdem generis. 
Every one of the items mentioned there- 
in relates to what are used or usable for 
beautifying the human body. To give a 
meaning to 'perfumes" merely from the 
fact that it would also emanate a scent 
or fragrance or odour would be giving 
to the item a meaning quite different 
from what the general sense of item 51 
read as a whole conveys. So the word 
“perfumes” occurring in item 51, relied 
on to support the contention that synthe- 


*Tax Case Nos. 318 to 321 of 1975 (Appeal Nos 
18 to 21 of 1975). 


A. BOAKE ROBERTS & CO. 


6th January, 1978 . 
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tic essential oils fall within that item 
cannot be accepted. 


[Para. 11.] 


The synthetic essential oils which were 
sold by the dealers would not fall within 
item 51 of Schedule I of the Act and 
these oils could not be taxed at the single 
point at the rate mentioned against that 
item. [Para. 15.] 


Cases referred to:— 


Commissioner of Sales Tax, U.P. v. 
Indian Herbs Research and Supply Com- 
pany, (1970) 25 S. T.C. 151; Mettur 
Sandalwood Oil Company v. State of 
Madras, (1965) 16 S.T.C. 9: 78 L. 
W. 443: I. L. R. (1963) 1 Mad. 638: 
A.I.R. 1965 Mad. 291; Prakash Stores 
v. State of Tamil Nadu, (1976) 38 S. 
T.C. 300: (1976) Tax.L.R. 2018; 
Deputy Commissioner v. Jos Zachariah, 
(1965) 16 S.T.C. 799; Deputy Com- 
missioner of Commercial Taxes v. Am- 
bika Stores, (1963) 14 S.T.C. 688; 
Plastella and Company v. State of Bom- 
bay, (1959) 10 S.T.C. 511; State of 
Madras v. S. P. Vadivel Nadar and 
Sons, (1968) 21 S. T.C. 448. 


Petitions under section 37 of the Tamil 
Nadu General Sales Tax Act, 1959 pray- 
ing the High Court to revise the order 
of the Board of Revenue, Madras-5, 
dated 11th February, 1975 and made in 
Board iReference No. M4/2707 of 1970 
dated 10th February, 1975 (Proceedings 
in Appeal Nos. 183 and 184 of 1971, 
on the file of the Appellate Assistant 
Commissioner (CT)-1, Madras-1 and 
Appeal No. 288 of 1969 and Appeal No. 
106 of 1969 on the file of the Appellate 


"Assistant Commissioner (CT) V, Mad- 


ras-4 and proceedings in Tamil Nadu 
General Sales Tax Nos. 4805 of 1964-65, 
60125 of 1968-69, 4805 of 1965-66 and’ 
60125 of 1967-68 respectively on the file 
of the Joint Commercial Tax Officer, 
Alandur Division, Madras-16). 


M. Uttam Reddy and B. Lakshminara- 
yana Reddy, for Petitioner. 


Additional Government Pleader on be- 
half of Respondent. i 
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The Order of the Court was delivered by 
Govindan Nar, C.J.—These appeals 
raise a common question. 
to the same assessee. The years ot 
assessment are respectively 1964-65, 
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They relate - 
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question turns on the interpretation’ to 
be placed ‘on’ item 51 in Schedule I of 
the Madras General Sales Tax Act, 1959 
as it stood at the relevant time pertaining 
to the assessment years with which we 





1968-69, 1965-66 and 1967-68. The are concerned. We shall extract item 51: 
Serial Description of the goods. Point of Rate of tax 
number. ! — deny. per, cent- 
5l Scents and perfumes, | ^ Atthe vs ibn 

powders, snows (includ- pointof- ^.^ - , 

ing all purposes creams first sale 

and cold and. vanishing in the 

creams) and' scented 


' hair oils. 


State... . 7 





2. This item 51 itself is an amendment 


of an earlier item 51 which reads as: 


follows: 


“Scents and perfumes, powders, snows, 
scented hair oils, scented sticks, cos- 
metics and toilet requisites, except 
soaps.” 


3. It was felt that it was necessary to 
amend item 51 as it stood in those terms 
which have just now mentioned because 
of two reasons. It was represented that 
the scents and perfumes used in the pre- 
paration of scented sticks were twice 
taxed, once as scents and then as scented 
sticks, later on, when the scent was uti- 
lised for mantrfacturing scented sticks. 
It was also represented that toilet regut- 
sites, mentioned in item 51 was a vague 
expression and the scope of the expres- 
sion was' not very clear. As a result of 
these representations, scented sticks and 
toilet requisites and naturally the excepted 
soaps were omitted and item 51 extracted 
at the beginning of this judgment with 
which we are concerned has come into 
existence. 


4. In order to make the legislative 
history complete, we may refer to the 
fact that there has been a further amend- 
ment effected and: item 51 now in the 
statute reads as follows: 


“(z) Scents and perfumes; 

(ii) hair oils, hair creams, hair dyes, 
hair darkeners, hair tonics, shampoos,’ 
hair lotions, pomades and vaselines ; 


(iti) lipsticks; lipsalve, nail polish, 
beauty boxes, nail brush, face powder, 
toilet powder, baby powder, talcum 
powder, powder compacts, powder pads 
and puffs, toilet sets- (with or without 
contents), scent-spray, - depilatories, 

--blemish-removers, cleansing milk, eye 
liners—all sorts, eye shadow, eyebrow: 
pencils, eau-de-cologne, ^ eye-lash 
brushes, toilet sponges, solid colognes, 
lavender-water snows, face creams, all 
purpose creams, cold crearns, cleansing 
creams, makeup creams, vanishing 
creams, beauty milk, skin-foods, skin 
tonics, complexion rouge, nail cütters, 
sanitary towels, astringent lotions, 
after-shave lotions, and creams and 
deodorants.” ` 7 


5. The question for our consideration 
turns on the following facts. The 
assessee 1$ a company which manufac- 
tures what' is called synthetic essential 
oils. 'Lwo' varieties of those oils are 
turns on the following facts. The asses- 
We asked for these oils being produced 
before us and a variety of these types of 
oil were produced before us. They 
emanated different fragrance. Most of 
them are of a pungent nature and they: 
are of different colours. It was not sug- 
gested at the time of the arguments be-' 
fore us or at any time in the proceedings 
that these synthetic essential oils are 
classified as scent or'perfumes for appli-'' 
cation on the human body as a part of 
the requirement of toilet for the human 
body. But it is admitted that these 
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synthetic essential oils have been utilised 
for the purpose of making toilet requi- 
sites such as soaps, powders or cosmetics 
and various other items. In these cir- 
cumstances, the question arises whether 
these articles manufactured by the asses- 
‘see or at any rate sold by them would 
fall under item 51 of the First Schedule 
to the Madras General Sales Tax Act 
referred to. It is the assessee’s con- 
tention that these oils will not fall under 
‘that item. 


‘6. Before we deal with the question, we 
would like to make a ‘few general obser- 
‘vations. If scents and perfumes stood 
‘by themselves without anything else being 
‘mentioned, then the decision of the Sup- 
reme Court reported in Commissioner of 
Sales Tax, U.P. v. Indian Herbs Re- 
search and Supply Company! would ap- 
-ply and the fact that either heat has to 
‘be applied or that the substance must be 
mixed with some other substance to pro- 
‘duce a chemical compound which would 
tesult in fragrance being produced would 
"not alter the effect of the substance being 
construed as perfumes. It was held by 
the Supreme Court in the above-men- 
‘tioned decision that dhoop batti which 
‘may be similar to scented sticks is a 
perfume for the purpose of the entry in 
‘the Act that they construed which con- 
sisted of only two items, namely scents 
‘and perfumes. This decision, if not in 
express terms, certainly by necessary im- 
“plication, overrules the decision of this 
‘Court reported in Mettur Sandalwood 
‘Oil Company v. The State of Madras?, 
"which held that sandalwood oil used as 
a base for preparing perfumes and other 
articles will not be a perfume or scent 
within the scope of item 51 as it stood 
-at that time. We do not wish to ex- 
-press any final opinion on this matter 
"whether the Supreme Court overruled 
‘the decision in Mettur Sandalwood Oil 
‘Company v. The State of Madras?, be- 
cause that question does not really arise 
‘for decision. 


l. (1970) 25 S. T.C. 151 (S.C.). 
2. LL.R. (1965) 1 Mad. 638 : ( 1965) 16 
*S .T.C. 9: 78 L.W. 443: A‘LR, 1965 Mad. 291. 
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7. It is a well known principle of law 
that if there are enumerated items in an 
entry and it is followed by a general ex- 


pression of other items or words like ‘toi- 


let requisites’, the rule of ejusdem generis 
will supply and toilet requisites will have 
to be construed or ‘other items’ will have 
to be construed as being of the same 
nature as the items mentioned earlier pro- 
vided it is possible to infer from the speci- 
fied items a genesis which can be project- 
ed on to other unspecified items. Equally 
well-established is another principle that 
when we are to construe particular words 
in an entry like the entry in item 51. of 
the First Schedule to the Madras Gene- 
tal Sales Tax Act, it is not as though 
we must take any particular item, and 
out its dictionary meaning or the mean- 
ings attributable to that particular item 
and disregard the effect on that item 
arising from the association with other 
items and the limitation or expansion of 
the meaning of that item by such associa- 
tion. These are principles too well 
established to need quoting any autho- 


rity. 


8. Now turning to the authorities of 
this Court we find that in the deci- 
sion in Prakash Stores v. State of 
Tamil Nadut, the view was taken that 
in view of the decision of the Supreme 
Court in Commissioner of Sales Tax, U. 
P. v. Indian Herbs Research and Sup- 
ply Company, the principle of. the deci- 
sion in Mettur Sandalwood Oil Company 
v. State of Madras? cannot be applied 
and whatever be the position arising out 
of the decision of.this Court in Mettur 
Sandahwood Oil Company w. State of 
Madras?, in view of the decision of the 
Supreme Court in Commissioner of Sales 
Tax v. Indian Herbs Research and Sup- 
ply Company?, it has to be held that jas- 
mine essence is a perfume within the 
meaning of entry 51 of Schedule I of the 
Act. Jasmine essence therein was uti- 
lised for the purpose of manufacture of 
scented sticks. It was not argued before 
c CP ETE 


M 1976 Tax.. L.R..2018: (1976)38 S.TC. 
300. 

2. (1970)25 S.T.C. 151. 

3. (1965) 16 S.T.C. 9:78 L.W. 443: LLR. 
(196%) 1 Mad. 638 :A.LR. 1965 Mad. 291. 
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the Court that scents and perfumes were 
not the only words used in entry 51 of 
the First Schedule or that because there 
are other expressions used in item 51 
scents and perfumes must be given a 
limited meaning and that therefore the 
jasmine essence which is not used as 
such for toilet purposes by human beings 
should not be construed to be articles 
falling under entry 51 of the First Sche- 
dule. Why we are referring to this as- 
pect is that the separate categories of 
goods that can be considered as pertain- 
ing to toilet can be divided generally un- 
der three main heads. This aspect has 
been considered by the Kerala High 
Court in the decision reported in Deputy 
Commissioner v. Jos Zachariah', the 
learned Chief Justice who wrote the 
judgment in the case observed that ‘toilet 
requisites’ is a general expression and that 
it covered, broadly, speaking, three 
categories of things: (1) toilet prepara- 
tions, (2) toilet accessories and (3) toi- 
let instruments. 


9. The Court was concerned with the 
question whether combs will come within 
the entry 48 of Schedule I of the Gene- 
ral Sales Tax Act, 1125 (M.E.) in 
Kerala. That entry was in these 
terms: 


“Scents and perfumes, powders, snows, 
scented hair oils, scented sticks, cos- 
metics and toilet requisites except 
soaps.” 


The Court 
follows: 


in paragraph 5 stated as 


“ ‘Toilet requisites’, is a general expres- 
sion and it covers, broadly speaking, 
three categories of things: (1)' toilet 
preparations; (2) toilet accessories; 
and (3) toilet instruments. The items 
enumerated in entry 48—scents and 
' perfumes, powders, snows, scented hair 
oils, scented sticks, cosmetics and soaps 
—all come under the first category. 
The hair-pins with which the. Madras 
High Court had to deal in Deputy 
Commissioner of Commercial, Taxes 
v. Ambika Stores?, and the ' combs 
intended for being worn in. the’ hair 
` 
1. (1965) 14 S.T.C. 799. 
2. (1963) 14 S.T.C. 688. 
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which are mentioned by the Bombay 
High Court in Plastella and Company 
v. State of Bombay!, come under the 
second category. The combs with 
which we are concerned—which ae- 
cording to the Shorter Oxford English 
Dictionary are strips of wood, bone, 
horm, metal etc., with teeth used for 
disentangling, cleaning and arranging 
the hair, or keeping it in place—come 
under the third category. By the appli- 
cation of the rule of ejusdem generis 
the expression “toilet requisites’” 
in entry 48 will have to be confined 
to items coming under the first cate- 
gory, that is, toilet preparations like 
scents and perfumes, powders, snow, 
scented hair oils, scented sticks, 
cosmetics and soaps”. 


10. Quoting from the Encyclopaedia 


"Britannica, the Court further observed 


with reference to toilet preparations that 
some of them are bath preparations, 
dental preparations, hair preparations, 
lipsticks, manicure preparations, rouges, 
shaving prepaations, skis creams, Soaps: 
and toilet powders. 


11. In the background of what we have 
stated it will be useful to refer closely: 
to the articles mentioned in item 51 of the 
First Schedule which we have to cons- 
true. When we look at that we find 
that every one of the items mentioned: 
therein relates to what are used or are 
usable for beautifying the body of a 
human being. Powders, snows (includ- 
ing perfumed creams, cold and vanish- 
ing creams) and scented hair oils and' 
also scents and perfumes ‘clearly fall 
under this category. Therefore to 
give a meaning to perfumes merely from 
the fact that it would also’ emanate a 
scent or fragrance or an odour that 
it is a perfume would be giving to the 
item a meaning quite different from what 
the general sense of item 51- conveys: 
As we indicated 
earlier in the judgment, such entries will 
have to be read as a whole, and not, :f. 
we may say so, by applying the princi- 
ple of ejusdem generis backwards bv 
applying the sense of the words that 


..follow a particular word to that parti- 
eth gS i bac OD MPa roS cca s 


"4. (1959) 10 S.T.C, 511. — 
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cular word, but by the normal interpreta- 
tion of words occurring: in a context 
taking its tenor and its content and 
scope from the words that occur along 
with it in a single entry for a single item. 
What we are stating must follow be- 
cause 'scented sticks are not normally 
used by human beings for beautifying 
ihe body, though they are used for the, 
purpose of adding fragrance to the halls 
in residential houses and other places of 
worship etc. We are not concerned 
with this aspect because as we mentioned 
a while ago,.all.the items mentioned in 
item 51 with which we are concerned 
are items which are utipsed by human 
beings for beautifying their bodies or 
for making it more fragrant or for other 
toilet purposes if we give to words 
‘scent and perfumes a meaning, perhaps 
a limited meaning to scents and perfumes 
applied to the body. We have to give 
the latter limited meaning to scents and 
perfumes because read in the context in 
which the words occur along with the 
other words and such item mentioned in 
that item, item 51, which refers except 
for scents and.perfumes only to such 
items which are applied to the body, such 
a meaning is more appropriate. This 
being so, we are of the view that 
‘perfumes’ occurring in this item which 
is the word relied on by the. counsel for 
the Revenue as supporting his contention 
that these synthetic essential oils fall 
within that item and are therefore tax- 
able at the single point at the rate men- 
tioned against that item cannot: be accept- 


ed. E 


12. Something to ‘this effect has been 
said by this Court in the ‘decision report- 
ed in The. State. of Madras v. S.-P. 
Vadivel Nadar. and Sonst, though not in 
so many words. We venture to think 
that the same principle that we-..have 
stated had been applied by Veeraswami, 
J., as he then was, when he rendered 
the judgment in that decision. It was 
held therein that , Sarvaroga Sanjeevi 
Thailam which is a medicinal preparation 
and mainly used as a cure for skin 
disease but -appears.to have perfume 





i e; * idis 
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1. (1968).21 S.T.C. 448. + 


and gives out an agreeable odour, does. 
not: fall within the description of any 
one of the articles in item 51.of' the 
First Schedule to the Madras General 
Sales Tax Act, 1959. Merely because 
its application may incidentally lend. 
beauty will not alter the true character 
of the article. Here we may digress to. 
consider one other aspect. — 


I3. The decision of this Court in Pra- 
kash Stores v. State of Tamil Nadu), 
no doubt, when read in a superfi- 
cial manner appears to strike a different. 
note, but we may point out that the 
aspects which we have considered here: 
were never suggested before the Court, 
never considered by the Court or . even. 
adverted to. . This decision cannot 
therefore by an authority against what 
we have indicated. (d P 


14. "That: aspect is whether this patti-- 
cular word would have a wide meaning 
without reference to the other. words. 
mentioned in item 51. We think that 
the word should be. understood in the 
context in which..it.appears and the 
attempt has been to include in the item: 
such articles as are utilised as toilet pre- 
parations, coming within the first cate- 
gory mentioned in the decision of the 
Kerala High Court reported in Deputy 
Commissioner v. Jos Zachariah?. In 
view of the admitted fact that these 
synthetic essential oils are never utilised 
for the purpose of beautifying the body 
by direct application to the body, these 
cannot be considered toilet preparations. 
in the sense in which it has been dealt 
with by the Kerala High Court in Deputy 
Commissioner v. Jos Zacharia, In 
fact counsel for the assessee suggested 
that an application of any of these 
synthetic essential oils directly to the body: 
may cause injury to the body and that 
they are not capable of being used as 
such. 


15. 
we 


In the light of the above discussion [ 
come to the conclusion that thel 





ann — ———— À——————————— 
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synthetic essential oils which are sold by 
appellants before us, the dealers, will not 
fall within item 51 of Schedule I of the 
\Act and that these oils cannot be taxed 
lat the single point at the rate mentioned 
jagainst that item. 


16. We have already extracted the new 
item 51 in Schedule I of the Act which 
was introduced by Act VII of 1977. 
The schedule of that item is different. 
Scents and perfumes are placed separate- 
ly in one sub-clause and various other 
items are mentioned afterwards. We 
are not concerned with the construction 
to be placed on that item 51 as it stands 
today and we safeguard ourselves by 
making it clear that we express no opi- 
nion with regard to item 51 of the First 
Schedule to the Act as it stands to-day. 


17. In the light of these , discussions, 
-we allow these appeals and set aside the 
order or the Board of Revenue passed 
"under section 34 of the Act. We direct 
the parties to bear their respective costs. 


SJ. Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :— P. S. Kaiasam, CJ., and 
V. Balasubrahmanyan, J. 


Panduranga Chetti and another 
Appellants* 
v. 


The Government of Tamil Nadu, 
represented by the Collector of 
N. Arcot and another 


Respondents. 


Minor Inams (Abolition and Conversion 
into Ryotwart) Act (XXX of 1963), 
sections 11 (3), 45, 10 (b)—Ryotwart 
Paita—Issue of — Claim rejected by 
Setilement Tahsildar —- Order not com- 
municated to claimant — Claimant filing 
appeal after becoming aware of the order 
of rejection — Appeal field within 7 
months of the passing of the order but 
within 2 months of the date of the 
claimant becoming aware of the order— 
Appeal held to be in time — Concerned 
land lying north of tank and not part of 
it—Claimant held entitled to patta. 


The Settlement Tahsildar passed an 
order on 13th April, 1971 holding that 
Survey Nos. 132 and 133 (5) should be 
deemed to be part of the water-spread of 
a tank and that no one would be entitled 
to ryotwari patta. The claimants be- 
came aware of the order only on lst 
September, 1971 and they filed an appeal 
on 27th September, 1971, before the 
Tribunal. The Tribunal dismissed the 
appeal on the ground that the appeal was 
time-barred and that the area concerned 
was the waterspread of the tank and 
that the appellants were not entitled 
to patta. The claimants filed these 
appeals. 


Held: The Tribunal was in error in 
dismissing the appeal as being barred by 
limitation as time would start running 
from the date of the communcation of the 
order, which communication, according 
to the appellants, was made only on Ist 


————————————————————7 
* S.T.A. Nos. 64 of 1974 and 44 of 1975. 
30th Fuly, 1976. 
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September, 1971. This position had not 
been controverted. The result was that 
the appeals before the Tribunal should 
be found to have been in time. 

[Para. 3.] 


It was found that the lands were north 
of the tank and the plan did not show 
that the two survey numbers formed part 
of the tank. The technical opinion 
report did not say that the lands formed 
part of the tank bed. The order of the 
Tribunal was liable to be set aside and the 
grant of patta directed. [Para. 4.] 


Appeals against the decree of the Court 
of the Minor Inams Abolition Tribunal 
of North Arcot at Vellore, dated 12th 
October, 1972 and made in Appeal 
Nos. 3 and 4 of 1972, respectively. 


S. Padmanabhan, for D. K. Srinwasa- 
gopalan, ‘for Appellants. 


P. Venkataraman for Additional Gov- 
ernment Pleader, for Respondents. 


The Order of the Court was made by 


Kaiasam, CJ.—These two appeals are 
fled by the unsuccessful claimants 
against the order of the Minor Inams 
Abolition Tribunal, North Arcot at 
Vellore. One, Panduranga Chetty and 
Pradarami Vaisiya’s | Bajanai Koil, 
represented by its trustees are the claim- 
ants-appellants. In the enquiry acting, 
on the evidence of the Karnam (C.W. 1), 
and the technical opinion report of the 
Minor Irrigation Overseer, Chingleput. 
(Exhibit C-1), the Settlement Tahsildar 
held that the two survey numbers with 
which we are now concerned in : the 
appeals, viz., Survey Nos. 132 of an 
extent of 92 cents. and Survey No. 133/5 
of an extent of 50 cents, would be 
sub-merged as part of Rajamanickeni 
Cheruvu (tank) and that therefore no 
one would be entitled to ryotwari patta 
in respect of those survey numbers. 


2. The enquiry before the Settlement 
Tahsildar was suo motu as no one applied 
for patta for lands. The Karnam 
(C.W. 1), stated that survey No. 132 
would be liable for submersion for over 
a month. He did not mention anything 
about survey No. 133/5. But, 
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according to the technical opinion report 
of the Minor Irrigation Overseer, Exhi- 
bit C-1, survey Nos. 132 and 133/5, 
which was provisionally sub-divided, 
were liable for submersion for more than 
three weeks, though the whole of survey 
No. 135 was not liable for submersion. 
The Settlement Tahsildar found that 
survey Nos. 132 and 133/5 should be 
deemed to be part cf the water spread of 
the tank and that no one would be en- 
titled to ryotwari patta. Against that 
decision appeals were filed to the Minor 
Inams Abolition Tribunal, North Arcot 
at Vellore. The Tribunal, dismissed the 
appeals on the ground (t) that they were 
barred by time; and (it) that the area 
concerned was the water spread area of 
the tank and that as such the appellants 
were not entitled to patta. 


3. The Tribunal found that under sec- 
tion 11 (3) of the Minor Inams ( Aboli- 
tion and Conversion into Ryotwari) Act 
(XXX of 1963), the appeal ought to 
have been filed within three months from 
the date of the order of the Assistant 
Settlement Officer and, if the Tribuna? 
extended the period, within five months 
from the date of the order and that as 
the appeals were filed on 27th Novem- 
ber, 1971, seven months after the date 
of the order, viz., 13th April, 1971, the 
appeals were clearly barred by time. 
Section 11 (3) provides that against the 
decision of the Assistant Settlement Offi- 
cer the person aggrieved may, within 
three months of the date of the decision, 
appeal to the Tribunal. The proviso ta 
the section enables the Tribunal to grant 


: further, time. not exccedimg two months 
“for the-filingof such 


appeal. Thus, 
-the appeal could be filed within five 
months from the date of the order of the 
Assistant Settlement Officer. Section 45 
of the Act requires thata copy of every 
decision or order in any proceeding 
against which an appeal or revision is. 


, provided for under the Act shall be com- 


municated in such manner as may be 
prescribed. For the purpose of comput- 
ing the period of limitation in respect. 
of any. appeal, the date of communica- 
tion of the copy of the decision shall be 
deemed to be the date of the decision 
or order. The manner prescribed is 
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found in rule 9 (1) of the Minor Inams 
(Abolition and Conversion into Ryot- 
wari) Rules, 1965, which requires that 
the ‘decision of the Assistant Settlement 
Officer shall be published in Form No. 8 
and that,a copy of the decision shall be 
given to the party concerned in person 
or sent to him by registered post. Along 
with the appeal the appellants submitted 
before the Tribunal a petition stating 
that.a copy of the order of the Settle- 
ment: Tahsildar was not communicated 
to them either in person or by registered 
post as required under section 45 of the 
Act and rule 9 (10) of the Rules. We 
find from the records that an affidavit had 
been filed when the appeal was preferred, 
to the effect that the appellants came 
to know of the order of the Settlement 
Tahsildar on Ist September, 1971, that 
immediately they filed the copy applica- 
tion: through counsel, that the copy of 
the’ order was received by counsel on 
l7th' November, 1971, and that im- 
mediately thereafter the appeal was filed 
on 27th November, 1971. ` This plea was 
taken when the appeal was filed and the 
learned ‘counsel for the appellants has 
also made endorsements raising the plea 
in ‘the returns of the appeal. Unfor- 
tunately, this point was not considered by 
the Tribunal, though’ the order in the 
docket says that the point would be 
considered’ at the time of the hearing 
of the appeal. The Tribunal was in 
error in dismissing the appeal as being 
barred by limitation, as time would start 
running from the date of the communi- 
cation of the order, which communica- 
tion, according to the ‘appellants, was 
made only on 1st September, 1971. This 
position has not been controverted. The 
‘result is that the appeals before the Tri- 
jbunal should be found to have been in 
time. 


4.. On the nea we find that thee is | 


hardly any evidence to prove that the 
two survey numbers in- question 132 and 
133|5 (of an extent of 92 cents and 50 
cents respectively) -are submersible or 
.form part of the tank bed. Under sec- 
~ tien 10 (b)-of the Act no ryotwari patta 
shall-be granted in-respect of beds and 
bunds of tanks and supply, drainage, 
surplus or irrigation. channels. - As al- 
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ready pointed out, the Karnam does not 
refer to survey No. 133|5 at all. Ac- 
cording to him, survey No. 132 is, sub- 
mersible. According to the report of 
the Minor Irrigation Overseer, survey 
Nos. 132 and 133|5 (provisionally sub- 
divided) are liable for submersion for 
more than three weeks, though accord- 
ing to the report the whole of survey 
No. 135 was not liable to submersion. 

We have looked into the plan appended 
to the certificate, Exhibit C-1. We find 
that the lands are north of the tank and 
the plan does not show that the two 
survey numbers form part of the tank. 
Even the Karnam says at one place that 
these two survey numbers are opposite 
the lake (or Bar orda aroe) and 
that part of survey No. 132 and part of 
survey No. 133|5 would be submerged 
for more than.a month. He 1s definite 
that the other lands will not get sub- 
merged. Exhibit C-1 also does not esta- 
blish the case of the respondents. Ac- 
cording to Exhibit C-1, survey No. 132 
and the northern portion of Survey No. 
133 are below the tank level and the 
132 and the 


liable for submersion for more than three 
weeks. The report does not say that 
the lands form part of .the tank bed. 
The evidence on behalf of the respon- 
dents is most unsatisfactory, and there 
is nothing to rebut the claim of the 
appellants that the lands do not form 
part of the tank bed. In these circum- 


stances, we set aside the order of the 
"Tribunal and direct that patta be grant- 
'ed to the two appellants for the respec- 


tive survey numbers claimed by them. 





‘The appeals are allowed. There will 
be no order as to costs. 
Ss Ts Appeal allowed. 
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iN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—V. Sethuraman and V. 

Balasubrahmanyan, JJ. 

P. E. Mathew and others 
Appellants* 


e 
U- 


‘Special Deputy Collector (L.A.), 
State Housing Board Schemes, 
Madras and another 


Respondents. 


Tamil Nadu Court-fees and Suits Valu- 
ation Act (XIV of 1955), section 4— 
Land Acquisition proceedings — Claim 
for compensation—Appeal against award 
of Court — Valuation and Court-fee — 
Court-fee paid on smaller amount— 
‘Offer to pay Court-fee if higher compen- 
sation was awarded not entertamable. 


It followed from the language of sec- 
tion 4, Tamil Nadu Court-fees and Suits 
Valuation Act, 1955, that payment of 
‘Court-fee had to precede the institution 
of the appeal against an award by the 
"Court. There were only two ex- 
ceptions and those exceptions were to 
be found in sections 35 and 36. In 
the absence of similar provision with re- 
‘ference to (land acquisition) proceed- 
ings enacted by the legislature the Court 
could not by a judicial decision extend 
the principle of the provisions of sec- 
tions 35 and 36 so as to permit the clai- 
mants to pay additional Court-fee based 
on the contingency of the Court award- 
ing a higher compensation than that set 
out in the memo. of valuation. 

[Para. 3.] 


Appeal against the decree of the sub- 
'Court, Chingleput in C.R.O.P. No. 
428 of 1971. 


Jain and Das, for Appellants. 


"The Additional Government Pleader, for 
First Respondent. l 


K. G. Manickavasagam and R. Sukuntha- 
wafan, for 2nd Respondent. 





= AS. No. 408 of 1974. 28th September, 1977. 


P. E. MATHEW 0. SPL. DEPUTY GOLLECTOR (L.A.) (Sethuraman, F.) 


391' 


The Judgment of the Court was deli- 
vered by 


Sethuraman, J.—This appeal has been 
filed by the claimants against the judg- 
ment of the learned Subordinate Judge 
of Chingleput in a common judgment in 
certain land acquisition proceedings 
which came before him under section 18 
of that Act. The lands in question are 
situated in  Korattur village, Saidapet 
taluk, Chingleput District. They were 
acquired by the Government ‘for the de- 
velopment of the West Madras neigh- 
bourhood. The notification under sec- 
tion 4 (1) was issued on 25th December, 
1963. The lands under acquisition co- 
vered an extent of 2.29 acres. The 
Land Acquisition Officer awarded com- 
pensation at the rate of Rs. 100 per 
cent. with reference to these lands. In 
the reference made to the civil Court 
the learned Subordinate Judge of Chin- 
gleput increased the compensation to 
Rs. 130 per cent. The State had filed an 
appeal against this judgment in so far 
as the compensation was increased from 
Rs. 100 to Rs. 130 in A.S. No. 408 
of 1975. That was dismissed. The 
claimants in this appeal want a higher 
compensalion and in the grounds of ap- 
peal they have claimed compensation at 
the rate of Rs. 233 per cent. and have 
paid Court-fee accordingly. 


2. Learned counsel for the claimants 
submitted that under Exhibit A-4, dated 
15th July, 1963 between one Maria 
Pichai Nadar and P. E. Mathew, there 
was a sale of an zrea measuring 2.45 
acres. The sale deed itself was prece- 
ded by an agreement, dated 7th June, 
1963. The price works out to Rs. 150 
per cent. Learned counsel brought to 
our notice the fact that in A.S. Nos. 899 
of 1974 and 408 of 1975, Mohan, J., had 
considered the compensation payable with 
reference to the lands acquired in this 
very area, and had also considered Exhi- 
bit A-4. The learned Judge has taken 
the compensation payable with reference 
to these lands in that case at ‘Rs. 200: 
per cent. It has been pointed out in 
the said judgment that the lands are 
situated very near the T. V. S. group 
of companies, and that at one side of 
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the lands there is Tiruvallore High Road, 
and on the other the Arkonam-Madras 
railway line. The locality was consider- 
ed to be important, and the lands were 
considered to be valuable so as to justify 
fixation of the value at Rs. 200 per cent. 
We have gone through the said judg- 
ment and we are in agreement with it. 
Following it, we hold that a sum of 
Rs. 200 per cent. would be adequate com- 
pensation with reference to the lands in 
question. 


3. Learned counsel for the appellant 
then submitted that the Court below 
had not taken into account the claim for 
compensation for loss of eatnings in res- 
pect of a factory that was actually 
located on the lands. According to the 
learned counsel, he has sustained the loss 
on two grounds, viz., (1) in respect of 
removal of the factory, and (2) in re- 
lation to loss of earnings consequent up- 
on the factory having been shifted from 
this place to some other place. The 
learned counsel appearing for the Gov- 
ernment pointed out that in the memo- 


randum of valuation appended to the . 


appeal, the claim had been restricted only 
to the value in relation to lands and not 
to any compensation for dismantling 
of the factory and. also for its shifting 
and loss of future earnings. Learned 
counsel for the appellants submitted that 
he has offered to pay higher Court-fee 
. and invited our attention to ground No. 
24. It is stated therein—' the appel- 
lants pray for an award of Rs. 1,000 
per cent. but restrict their claim to the 
tune of Rs. 233 per cent. and are pre- 
pared to pay Court-fee for the balance 
amount, if awarded by this Honourable 
Court in excess of Rs. 233 per cent." 
It is significant to note that even in 
ground No. 24 there is no reference to 
the compensation for loss of earnings, 
shifting of factory, etc. In any case, 
the offer made by the learned counsel 
for the appellants cannot commend ac- 
ceptance in view of the provisions of the 
Tamil Nadu Court-fees and Suits Valu- 
ation Act, 1955. Section 4 of the Act 
provides that no document which is 
chargeable with fee under the Act shall 
be filed, exhibited or recorded in or be 
acted on or furnished by any Court in- 
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cluding the High Court unless in res- 
pect of such document there has been 
paid a fee of an amount not less than 
that indicated as chargeable under the 
It follows from the language of} 
section 4 that payment of Court-fee has | 
to precede the institution of the appeal. 

There are only two exceptions and those |. 
exceptions are to be found in sections} 
35 and 36. Section 35 deals with a, suit | 
for accounts, and it 1s provided that the 
fee shall be computed on the amount 
sued for as estimated in the plaint. Sub- 
section (2) of section 35 provides that 
“where the amount payable to the plain- 
tiff as ascertained in the suit is in ex- 
cess of the amount as estimated in the 
plaint, no decree directing payment of 





‘the amount as so ascertained shall be 


passed until the difference between the: 
fee actually paid and the fee that would 
have been payable had the suit comprised 
the whole of the amount so ascertained, 
is paid. If the additional fee is not paid 
within such time as the Court may fix, 
the decree shall be limited to the amount 
to which the fee paid extends." To 
the same effect there are provisions in 
section 36 relating to suits for dissolu- 
tion of partnership. In the absence of 
similar provision with reference to pro-| 
ceedings of this nature enacted by the| 
legislature we cannot by a ‘judicial deci- | 
sion extend the principle of the provi-| 
sions of section 35 and 36 so as to per- 
mit the claimants to pay additional Court- | 
fee based on the contingency of the Court | 
awarding a higher compensation than 
that set out in the memo of valuation. 
We, therefore, do not entertain the claim 
of the appellants for compensation with 
reference to the shifting of the  fac- 
tory, loss of earnings, etc. The appeal 
is accordingly allowed with proportionate 
costs. ; 





4. 'The second respondent being the 
vendor of the lands has been impleaded 
as a formal party. There is no ques- 
tion of awarding costs in his favour or 
against him. 


S: — Appeal allowed. 


in 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PnEsENT:—T . Ramaprasada Rao and S. 
Ratnavel Pandian, JJ. 


Ganesa Vanniar 
Appellant* 
v. 


K. Vengusamy and others 
Respondents. 


Tamil Nadu Cultivating Tenants Protec- 
tion Act (XXV of 1955), section 3— 
Suit for declaration of plaintiffs right as 
cultwating tenant in pursuance of lease 
granted during pendency of lis prevails 
over processual law under the common 
law — Act to be liberally construed in 
favour of cultwating tenants—Doctrine 
of lis pendens not attracted. 


The second defendant who was owner of 
the agricultural land had mortgaged them 
to a Bank before its liquidation. After 
the Bank went into liquidation, the offi- 
cial liquidator obtained a decree against 
the second defendant in 1961 and sought 
to bring the properties to sale. The first 
defendant in the suit was the successful 
bidder in the auction. While the suit on 
the mortgage was pending, the second 
defendant leased out the suit properties 
to the plaintiff in April, 1955. The first 
defendant filed an application for deli- 
very of possession and delivery was 
ordered on 25th May, 1965. However, 
the plaintiff obstructed and the first de- 
fendant filed an application for removal 
of obstruction which was allowed. To 
set aside the. said summary order, the 
plaintiff filed the present suit to establish 
his right under the Tamil Nadu Culti- 
vating Tenants’ Protection Act. Hav- 
ing lost the suit in the trial Court, the 
plaintiff preferred the appeal. 


Held: The Cultivating Tenants’ Protec- 
tion Act was a beneficial enactment and 
had to be liberally construed in favour 
of the cultivating tenants by civil Courts 
whenever an occasion arises. The sta- 
tutory right conferred on a cultivating 





* O.S.A, No. 9 of 1974. 
M Lj —50 
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tenant and which sprang from the spe- 
cial enactment had to be respected irres- 
pective of any right which the normal 
civil law could give to a litigant and: 
which would, when placed in juxtaposi- 
tion with the right under the special enact-- 
ment, be opposed to and violative of it. 

[Para. 3.] 


If on the date when the first defendant 
sought for removal of obstruction under: 
the common law, the plaintiff did have a. 
vested right in him under the Act which 
gave him the benefit to continue in pos- 
session of the same, then the processual 
law available under the common law 
could not prevail, and the special right 
which the plaintiff had, by reason of the 
protective enactment, would prevail and' 
had to be worked out liberally and bene-- 
ficially in ‘favour of the cultivating tenant. 


[Para. 3.] 


The plaintiff was entitled to protection: 
under the Cultivating Tenants Protection: 
Act notwithstanding the factual position 
that the lease was granted at a time when: 
the mortgage suit was pending and al- 
though prima facie it might appear that 
the doctrine of lis pendens could be at- 
tracted on the facts and circumstances. 
of the case. It was held that such a 
doctrine, in the peculiar circumstances, 
could not divest vested statutory rights, 
and in this view, the judgment of the- 
trial Judge in so far as his finding was: 


against the plaintiff was set aside. 


[Para. 4.] 
Cases referred to:— 


G. Ponniah v. N. Perumal, (1977) 1 
S.C.C. 500: (1977) 1 S.C.J. 458:: 
(1977) 2 An. W.R. (S.C.) 1: (1977) 
2 Ms]: 9.0.29 1: (1977) 2 S.C: 
R. 446: A.I.R. 1977 S.C. 244; Mi. 
Aziz Fatima v. Mikund Lala, A.Y.R. 
1932 All. 480. 


Appeal under clause 15 of the Letters 
Patent against the decree of the Honour- 
able Mr. Justice N. S. Ramaswami, dated 
2nd February, 1972 and passed in the 
Ordinary Original Civil Jurisdiction of 
the Court in C.S. No. 154 of 1967. 

K. Yamunan, for Appellant. 


Vengusamy, for ‘Respondent. 
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‘The Judgment of the Court was deli- 
-vered by 


Ramaprasada Rao, J:—The plaintiff, in 
O.S. No. 146 of 1966, originally on 
-the file of the District Munsrf’s Court, 
Thiruvaiyaru, and later the plaintiff in 
C.S. No. 154 of 1967 on the file of this 
-Court, is the appellant. Hanuman Bank, 
-prior to its liquidation advanced monies 
-to the second defendant on a security of 
‘immovable properties consisting of agri- 
cultural lands. After Hanuman Bank 
-went into liquidation the Official Liqui- 
«dator obtained a decree against the 
second defendant in 1961 and sought to 
‘bring the properties to sale. The first 
defendant in the suit was the successful 
"bidder in the auction and after having 
"been declared as such he filed C. A. 
No. 109 of 1965 on the file of this Court 
for delivery of possession of the pro- 
-perty purchased and delivery was order- 
ed on 25th May, 1965. The case of the 
plaintiff is that when the mortgage suit 
‘filed by the Bank in liquidation was 
pending and before the termination of 
the lis in a manner known to law, the 
-second defendant under Exhibit P-1, 
‘leased out the suit properties to him in 
April, 1955. The plaintiffs further 
-case is that he continued to be in posses- 
sion of the agricultural lands even after 
-the coming into force of the Tamil Nadu 
Cultivating Tenants Protection Act, 1955 
and until the first defendant attempted 
+o take corporeal possession of the lands 
from him: According: to the plaintiff 
-when the first defendant went to take 
possession of the properties he obstruc- 
‘ted. Thereupon, first defendant filed 
E.A. No. 595 of 1976 on the file of 
the District Munsif’s Court, Thiruvai- 
yaru for removal of obstruction caused 
"by the plaintiff. This application was 
allowed. To set aside the said summary 
order, the plaintiff who obstructed filed 
-the present substantive suit which was 
originally on the file of the District 
"Munsif's Court, and later transferred to 
-the Company side of this Court. Thus, 
the controversy has once again arisen. 
‘Tt is brought to our notice that during 
the pendency of the above execution 
-application, the first defendant filed C. A. 
No. 8 of 1966 in this Court for direct- 
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ing delivery of possession. In this 
application, the plaintiff along with others 
was made a party. In the absence of 
the plaintiff, an order for delivery was 
made. Pursuant to this the first defen- 
dant's case is that he took physical pos- 
session of the property on 28th March, 
1966 by executing the above order for 
delivery. But, the plaintiffs case is 
that there was no such corporeal deli- 
very of the property, and that until he 
filed the present action, he continued to 
be in possession of the property.  Pre- 
sumably because, he was ex parte in the 
main application for delivery of posses- 
sion, he filed an application to set aside 
the ex parte order made in C. A. No. 8 
of 1966. Venkataraman, J., heard this 
application, but dismissed it ultimately, 
making it, however, clear that the order 
in C.A. No. 8 of 1966 will not pre- 
clude the disposal of the substantial suit 
which is now under consideration and 
by then filed by the plaintiff, on its own 
merits. N. S. Ramaswami, J., while 
disposing of the present suit has also 
made this observation : 


'“The learned counsel, who appeared 
for the first defendant herein has con- 
ceded that the order in C.A. No. 8 
of 1966 will not bar the maintaina- 
bility of the present suit, and that his 
client would not put forth that objec- 
tion to this suit". 


The parties, therefore, went to trial as 
if the present action is the only subs- 
tantial one in which the controversy was 
whether the plaintiff is entitled to con- 
tinue in possession of the suit property 
in his own right after having obtained 
such a right under the provisions of the 
Tamil Nadu Cultivating Tenants Pro- 
tection Act. The answer to this as 
found in the written statement inter alia 
was that as the plaintiff was inducted 
into possession during the pendency of 
the mortgage action the lease, Exhi- 
‘bit P-1 is affected by the doctrine of 
lis pendens, and no right, therefore, can 
be projected under it by the plaintiff, and 
he cannot, therefore, sustain this suit. 
Another objection which was also subs- 
tantial was that the plaintiff is not a 
cultivating tenant entitled to the bene- 


dI] 


"hts of the protection under the Tamil: 


Nadu 
Act. 


2. The learned Judge framed the fol- 
towing issues on the material pleadings 
in this case: 


1. Whether ‘the plaintiff was a cul- 
tivating tenant on the date of dis- 
possession, namely 28th March, 1966? 


2. Whether the suit is not main- 
tainable for any of the reasons set out 
Win the written statement = the first 
‘defendant? 


3. Whether the summary order 
«dated 20th October, 1965 in E.A. 
No. 595 of 1965 on the file of the 
‘Court of the District Munsif, Thiru- 
-vaiyaru (O.P. No. 192 of 1947 on 
‘the file of this Court) is liable to be 
set aside? 

-4, Whether the plaintiff is entitled to 
recover possession of the suit proper- 
ties in this suit? 


Cultivating Tenants Protection 


5. To what relief, the parties 
entitled? 


“He held that the suit was maintainable, 
rand found on issue No. 1 that the 
plaintiff was a cultivating tenant and on 
‘the evidence he found that the sum- 
‘mary order for removal of the alleged 
‘obstruction by the plaintiff had to be set 
aside. Issue No. 4 was only in the 
calternative, but in view of the conces- 
‘Sion made by the counsel appearing for 
‘the first defendant, apparently this issue 
"was not proceeded with. 


3. The plaintiff came into possession 
of the suit properties under Exhibit P-1 

which is the lease deed, dated 28th April, 
1955, he having been let into such posses- 
“sion by the second defendant who was 
by then facing a lis filed by the Hanuman 
Bank pursuant to a mortgage executed 
"by the second defendant in favour of 
‘the Bank. In September, 1955, the 
Tamil Nadu Cultivating Tenants Pro- 
tection Act of 1955 came into force. 
"[he plaintiffs case is that he continued 
"to be in possession of this property till 
1965 and thereafter, when the first 
‘defendant as the auction « purchaser 
-attempted to take possession of the pro- 


are 
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perties in execution of the decree, and 
in pursuance of the sale of the hypotheca”’ 
in execution of such a decree. At one 
point in the course of his judgment, the 
learned Judge referred to'a concession 
made by the plaintiff that he was not in 
possession. But later, it transpires that 
the plaintiffs case was that ‘forcible 
possession of the properties was taken 
from him, and therefore, he should be 
deemed to be in lawful possession of the 
properties. In any event, in view of the 
concession made by the counsel appear- 
ing for the first defendant in the trial 
Court that the suit was maintainable as 
framed, this controversy sinks into in- 
significance. In answer to the specific 
case of the plaintiff that he is a cultivat- 
ing tenant, the first defendant's case is 
that the lease Exhibit P-1, executed by 
the mortgagor at a time when the mort- 
gage suit was pending, is hit by the 
doctrine of lis pendens, and therefore, 
no right can flow under it. N. S. Rama- 
swamy, J., held against the judgment- 
debtor. He has to suffer therefore an 
order of removal of obstruction in the 
ordinary course, but under the normal 
civil law. But, the question is, what is the 
impact which the special legislation has 
on the normal processual civil law under 
which a litigant has certain rights. It 
is in this perspective that the scope and ` 
objective of the agrarian legislation 
which has been introduced in our coun- 
try has to be looked into and applied. 
The legislation, such as the Tamil Nadu 
Cultivating Tenants Protection Act, by 
itself is an Act ‘for the protection from 
eviction of a cultivating tenant in cer- 
tain areas in the State of Tamil Nadu. 
This beneficial enactment has to be 
liberally construed in favour of the cul- 
tivating tenants by civil Courts when- 
ever an occasion arises. This statutory 
right conferred on a cultivating tenant 
and which springs ‘from the special 
enactment has to be respected irrespec- 
tive of any right which the normal civil 
law can give to a_ litigant and which 
would, when placed in juxtaposition with 
the right under the special enactment, be 
opposed to and violative of it. It is this 
special’ feature in’ such beneficial agra- 
rian teforms that was noticed by the 
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Supreme Court in G. Ponniah v. N. 
Perumal’, wherein Beg, J., as he then 
was, observed as follows:— 


“We are, therefore not concerned 
with any rights under any general or 
personal law which may enable the 
remainder-man to evict a tenant of a 
life-estate holder. The terms of the 
statutory protection apply clearly to 
all tenancies governed by the Act 
irrespective of the nature of rights of 
the person who leased and so long as 
the lessor was entitled to create a ten- 
ancy". 


It cannot be disputed in this case that 
the second. defendant had the requisite 
authority to create a tenancy when he 
executed a lease deed, Exhibit P-1 in 
favour of the plaintiff. actually, there 
is no dispute either about the continu- 
ance in possession of the plaintiff after 
the execution of the lease deed in his fav- 
our and after the coming into force of the 
Tamil Nadu Cultivating Tenants Protec- 
tion Act. We have already referred to 
the fact that the trial Judge has found 


that he was a cultivating tenant and this 


was on an appreciation of the materials 
placed before him. We have also accept- 
ed his finding in that regard. In those 
circumstances, therefore, the first defen- 
dant cannot project his right under the 
common law as a purchaser who is entit- 
led to possession of the properties which 
are the subject-matter of the purchase, 
free from obstruction and illogically seek 
for removal of obstruction even by a 
tenant who is a cultivating tenant and 
who has obtained under the special law 
certain preferential protections and bene- 
fits which cannot be lightly rejected. 
Tf, therefore, on the date when the first 
defendant sought for removal of obstruc- 
tion under the, common law, the plain- 
tiff did have a vested right in him under 
the Tamil Nadu Cultivating Tenants 
Protection Act which gave him the 
benefit to continue in possession of the 
same, then the processual law available 
under the common law cannot prevail, 
and the special right which the plaintiff 


1. (1977) 1 S.C.J. 458: (1977) 2 An: W.R. 
(S.C.) 1: (1977) 2 M.L.J. (S.C.) 1: (1977) 2 S.C.R, 
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has, by reason of the protective enact- 
ment, would prevail and has to be work- j. 


ed out liberally and beneficially in favour |, 
are 


of the cultivating tenant. We 
afraid, we do not share the view of the 
learned trial Judge that the doctrine of 
lis pendens would eclipse the special 
vested statutory right in favour of the: 
plaintiff. We have already explained 
ourselves and given our reasons as to: 
why such a special right cannot be- 
buttressed or ignored by reason of cer- 
tain common law rights. As the special’ 
has to prevail over the 


and the rights that flow from it have to- 
be given due weight and respect.  The- 
doctrine of lis pendens is again a mis- 
chievous remedy available under the: 
Civil Procedure Code so as to thwart 
certain dealings bétween the parties dur- - 
ing the pendency of a particular litiga-- 
tion. But, the principle behind the doc- - 
trine cannot do away with the vitals of. the: 
special benefits conferred on a cultivat- 
ing tenant by statute which has sprung- 
from agrarian legislation and which has 
a specific purpose to serve in our and’ 
other States. In this view of the- 
matter, we are unable to accept ‘that 
Exhibit P-1 is hit by the doctrine of ls- 
pendems and that the plaintiff 1s not: 
egtitled to project his statutory right: 
sticcessfully as against the claim of the 
first defendant under the common law- 
as a purchaser of property in public- 
auction in execution of a mortgage. 
decree. The Allahabad High Court,. 
long before the introduction of such: 
agrarian legislation, has thought about: 
this equitable principle, in Mt. Aziz 
Fatima v. Mikund Lala’, where the- 
learned Judges said :— 
“As the lease was executed pendente- 
lite for 20 years at low rent, it was a. 
transfer within the meaning of  sec- 
tion 52, and being prejudicial to the- 
interests of the plaintiffs was not 
binding on them. But as N was the: 
landlord when he granted the lease to- 
the defendant, and it was his duty to- 
arrange for the cultivation of the land, 
the defendant had acquired tenancy- 
rights in those plots under section 19,. 


1. A.LR. 1932 All. 480. 


general, the: 
plaintiff's right as a cultivating tenant: 


~ 


ir 


Agra Tenancy Act, and being a statu- 
tory tenant could not be ejected except 
by means of proceedings by way of 
ejectment taken only in the Revenue 
Court. The defendant, not being a 
trespasser but a tenant, the claim for 
recovery of possession and damages 
could not be sustained against him". 


-4. In the present case, as soon as 
.Exhibit P-1 was entered into between 
the second defendant and the plaintiff, 
‘the jural relationship of landlord and 
tenant has been created, and it cannot 
‘be snapped by the intervention of the 
"force of common law which ought to 
‘give way to certain rights which the 
‘Legislature often creates by introducing 
special enactments. The plaintiff is 
[entitled to protection under the Cultivat- 
ing Tenants Protection Act notwith- 
«standing the factual position that the lease 
was granted at a time when the mort- 
Wage suit was pending and although 
prima facie it might appear that the doc- 
rine of lis pendens could be attracted 
on the facts and circumstances of the 
We have held that such a  doc- 







ot divest vested statutory rights, and 
4n this view, we set aside the judgment 
of the Judge in so far as his find- 
ing is against the plaintiff and allow the 
There will be no order as to 


| — —— Appeal allowed. 
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IN THE HIGH COURT OF 
CATURE AT MADRAS. 


PRESENT :—V. Sethuraman and V. Bala- 
subrahmanyan, JJ. 


M. M. Shaffulla 
vU. 


P. A. Mahaboob Sahib and others 
mE Respondents. 


Co-ownens—Adverse possession — Suit 
for partition—Ouster set up by defen- 
dants—Plea of ouster depends on facts 
in each case — Advense possession by 
co-owner—W hat is. 


JUDI- 


App ellant* 





lhe plea of ouster cannot be founded 
on any fugitive conduct on the part of a 
person putting it forward. It has to be 
rested on an open and continuous exclu- 
sion of the co-owner to his. knowledge 
from enjoyment. The question as to 
whether the evidence in a particular case’ 
was sufficient to infer ouster would 
depend on the facts in each case and no 
hard and fast rule could be laid down. 


[Para. 12.] 


In the case of adverse possession by a 
stranger as against a co-owner it was 
sufficient that the possession is overt 
and without any attempt at  conceal- 
ment, so that the person against whom 
time was running ought, if he exer- 
cised due vigilance, to be aware of 
what was happening. But, in the case 
of a co-owner, to constitute adverse pos- 
session, there should be something more 
than the mere exclusion from possession 
and perception of profits, and there must 
be denial of the rights of the co-owner 
over the property, and that denial should 
be made to his knowledge. Certain 'fac- 
tors had been considered to be relevant 
in examining this aspect: viz., (1) deal- 
ings by the party in possession treating 
the properties as exclusively belonging 
to him, and (2) the means of the exclud- 
ed co-sharer of knowing that his title 
had been denied by the co-owner in 
possession. [Para. 13.] 
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A. C. 230; Godavari Lakshminarasamma 
v. Godavari Ramabrahmam, I. L. R. 
(1950) . Mad. 1084: 63 L. W. 258: 
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Achi v. Velu Serva, (1962) 1] M.L.J. 
197: 74 L. W. 742; Maddala Kri- 
shnayya v. M addala U dayalakshm- 
amma, (1953) 2 M.L.J. 241. 

Appeal against the decree of the Dis- 
trict Court, Dharmapuri in O.S. No. 85 
of 1968. 


N. Appa Rao, for Appellant. 
M. S. Venkatarama Iyer, V. Krishnan 
and P. Veeraraghavan, for Respondents. 


The Judgment of the Court was deli- 
vered by 


Sethuraman, J.—The unsuccessful plain- 
tiff in O.S. No. 85 of 1968 in the Dis- 
trict Court of Dharmaputi, is the appel- 
lant. He filed a suit for partition and 
separate possession of his share in the 
plaint schedule properties, His wife 
was one Balkhis Bi. Her father was 
Abdul Azeez, who died in .1934, leaving 
behind him the said Balkis (his daugh- 
ter by his first wife), the second wife, 
Mahaboob Bibi’ (the fourth defendant), 
his son, .Mahaboob John (the first defen- 
dant), ‘and three other daughters Pyari 
' Begum the ‘second defendant), Akila 
Begum (the 3rd defendant) and . one 
Aqpari, who had died ‘unmarried before 
the suit. The claim of the plaintiff was 
that he was entitled to 7|40th share in 
the properties -of-.Abdul Azeez and that 
the sons and daughters of Abdul -Azeez 
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were in common enjoyment of.the pro- 
perties along with him. He claimed to- 
have been realising a share of the income 
through the first defendant till about two< 
years prior to the suit, and as the defen- 
dants were denying his right, setting up- 
a claim of partition for themselves "and. 
perfection of title by adverse possession,. 
he came forward with the present suit. 


2. The defendant stated that the plain- 
tiffs wife, Balkhis Bi, died in the year 
1945, that there^was litigation among the 
heirs of Abdul Azeez in respect of the 


suit properties and that after the con- 


clusion of the same, the first' defendant 
was in enjoyment of the properties. 
According to the defendants, after the: 
death of  Balkhis, the plaintiff, who: 
married again within a period of 2 or 3: 
months, was not having any benefit oüt 
of the properties, and they denied that 
he was collecting a share in the income 
from the properties.  Théy stated that 
on 1st June, 1954, there was.a partition 
arrangement as a result of which the 
properties left by Abdul Azeez were 
divided among defendants 1 to 4, and 
that the plaintiff, who was aware of the 
transaction, acquiescéd in the said parü- 
tion and did not set ap any claim for. a 
share in the properties. They pleaded 
ouster of the plaintiff for well over the 
statutory period.  Deferidants 3-and 4, 
who had been allotted some properties 
in the said partition, had sold away their 
properties and the 5th defendant was in 
possession of them since 30th April, 1956. 
The 1st defendant himself stated that he 
had sold some items allotted to his share 
to different persons in 1953 and the 
plaintiff who had acquiesced in the said' 
transaction did not appear to have made 
any protest. 


3. Defendants 5 and 6, who were the 
alienees, stated that they were bona fide 
purchasers for adequate consideration 
and that they were in possession of the 
properties since their respective  pur- 
chases. They pleaded that the plaintiff 
was estopped by conduct from question- 
ing the transaction in their favour. 


4. The seventh defendant, who was an 
alienee from:the ist defendant for cer- 
tain items of properties, stated that he 


ay 


had been in possession of the properties 
in his own right and that as the plaintiff 
was fully aware of the transaction, he 
could not question the title of the defen- 
dant. 


5. The 10th defendant, who was also an 
alienee under a sale deed dated 30th 
April, 1966, similarly contended that the 
plaintiffs claim for partition could not 
be entertained. 


6. Several issues were framed and the 
learned Subordinate Judge held that the 
plea of ouster set up by the defendants 
was well founded and that the plaintiff's 
case of participation in the income was 
devoid of any substance and that the 
vendors of the alienees had acted within 
their rights in executing the sale deeds. 
The result was the dismissal of the suit, 
and itis this dismissal that is now chal- 
lenged in the present appeal. 


7. The learned counsel for the appel- 
lant-plaintiff submitted that the  plain- 
tiffs wife and the other heirs of Abdul 
Azeez were co-owners of the properties 
left by him and that the Court below 
acted wrongly in holding that there was 
any ouster of the plaintiffs rights for 
the statutory period so as to disentitle 
him from claiming partition of the pro- 
perties left by Abdul Azeez. The short 
point to be considered is whether the 
plea of ouster put forward by the 
defendants was rightly entertained by the 
Court below. 


8. There can be no dispute about the 
fact that the plaintiff's wife was one of 
the heirs of Abul Azeez. She died in the 
year 1945, and there is also no dispute 
that the plaintiff is the heir of the said 
Balkhis as her husband. We have first 
to consider the circumstances, under which 
the plea of adverse possession of one 
cc-heir against another can be taken as 
established. The Supreme Court had 
occasion to consider this question in 
P. Lakshmi Reddi v. Lakshmi Reddi. 

One Hanimi Reddi filed a "suit for reco- 


very of certain properties left by ‘one : 


1, (1957) 1 ML J. 8.0.) 46: 
248: 1957 S.C.R, 1955 
(S.C.) 46: A.LR. i957 S.C. 314. 
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Venkata Reddi, who died as an infant 
in the year 1927. During the lifetime- 
of Venkata 'Reddi, the properties were 
being managed by and were in the pos- 
session of his father's maternal uncles. 
The suit filed by Hanimi Reddi, was, 


"therefore, for recovery of possession of 


the said properties in the year 1927, on: 
the death of Venkata Reddi. He got a. 
decree in 1929 and, during the pendency 
of the suit, a receiver had been appoint- 
ed in February, 1926. He obtained pos- 
session in January, 1930, and continued’ 
in possession till he died in 1936. The 
plaintiff in the proceedings which ulti- 
mately came before the Supreme Court, 
claimed that he and another person were 
reversioners of the same degree as: 
Hanimi Reddi in respect of the proper- 
ties left by Venkata Reddi. The suit 
was filed originally in October, 1941, 
and after the plaint was returned for 
presentation to the proper Court, it was: 
presented in the proper Court in Decem- 
ber, 1942. The question that came up 
for consideration by the Supreme Court 
was whether the present suit by the 
reversioners of Venkata Reddi was with- 
in time. There also it was contended 
on behalf of the defendants that they had 
perfected title by adverse possession for 
over the statutory period. Dealing with 
this aspect their Lordships observed at 
page 49 as follows :— 


“But it is well-settled that in order to- 
establish adverse possession of one 
co-heir as against another it is not 
enough to show that one out of them 
is,in sole possession and enjoyment of 
the profits, of the properties. Ouster 
of the non-possessing co-heir by the 
co-heir in possession who claims 
his possession to be adverse, 
should be made out. ' The possession 
of one co-heir is considered, iri law as 
possession of all the co-heirs. When 
one co-heir is found to be in posses- 
sion of the properties it is presumed" 
to be on the basis of joint title. The 
co-heir in possession’ cannot render his 
possession adverse to the-other co-heir: 
not in possession merély by any secret 
hostile , animus, on his own part im 
derogation of the ‘other co-heir's title.. 
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See Corea v. Appuhamy'. It is a 
settled rule of law that as between co- 
heirs there must be evidence of open 
assertion of hostile title, coupled with 
exclusive possession and enjoyment by 
one of them to the knowledge of the 
other so as to constitute ouster. This 
does not necessarily mean that there 
must be an express demand by one and 
‘denial by the other. There are cases 
which have held that adverse posses- 
sion and ouster can be inferred when 
one co-heir takes and maintains 
notorious exclusive possession in 
assertion of hostile title and continues 
in such possession for a very consi- 
derable time and the excluded heir 
takes no steps to vindicate his title". 


]t was also pointed out that the burden 
of making out ouster was on the person 
‘claiming to displace the lawful title of a 
-co-heir by his adverse possession. 


9. An earlier Bench decision of this 
Court in Godavari Lakshminarasamma 
v. Godavari Ramabrahmam?, stated the 
legal position in the following words in 
the passage at pages 1409 and 1410:— 
As laid down in the leading case of 
Corea v. Appuhamy!, the possession 
of the first defendant was in law the 
possession of his co-owner, the plain- 
tiff. Possession is never considered 
adverse if it can be referred to a law- 
‘ful title. Mere non-participation in 
the profits of the property by one 
‘co-owner and exclusive possession 
by the other will , not be sufficient 
to constitute adverse possession by 
the latter. To constitute ouster 
by a co-owner, there must be an 
open and unequivocal, denial of 
the title of the other coparcener 
to the knowledge of the latter. Un- 
interrupted sole occupation of common 
property without more must be refer- 
red to the lawful title possessed by the 
joint holder to use the joint estate and 
cannot be regarded as an assertion of 
right to hold it as separate". 


“10. There are two lines of decisions on 
the aspect as to how ouster is to be con- 





1. 1912.A.C, 230. 
2. LL.R, (1950) Mad, 1094: 63 L.W. :258: 
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sidered or inferred. There are cases in 
which it has been laid down that where 
the tenant-in-common or co-owner has 
not been in participation of the rents 
and profits for a considerable length of. 
time, there is a presumption that there 
has been an ouster. The possession in 
such cases has to be for a much longer 
period than the period of 12 years pres- 
cribed under the statute of limitation. 
For instance, in Gangadhar v. Parash- 
ram, the period of exclusion was 44 
years. In Venkata Rao v. Venkoba 
Rao?, it was 55 years. In such cases, 
the presumption of ouster has been 
drawn.  Venkatarama Aiyar, J., as he 
then was, in Maddala Krishnayya v. 
Maddala | Udayalakshmamma?, sitting 
singly, pointed out that the presumption 
referred to above was analogous to one 
of a lost grant and was not to be applied 
when the transactions were recent and 
the primary parties were alive. In that 
particular case the non-participation was 
only for a period of 18 years and the pre- 
sumption of ouster was not drawn. 


11. In the present case, the defendant 
would plead ouster either, from 1945,— 


.when Balkhis died and, when the plaintiff 


married again within a couple of months, 
or on 1st June, 1954, when there was a 
partition among themselves. If we take 
the date of partition, then the suit which 
was filed on 22nd October, 1966, would 
be just two years beyond the.period of 
12 years provided by the statute of limi- 
tation. Even if we take the date of the 
death of Balkhis as the starting point of 


-exclusion, the period is only 23 years. 


This is not, therefore, a case where the 
presumption authorised by Culley v. 
Doe*, and the cases following 1t could be 
drawn. | 


12.: In Mohamed Baqar v. Nawmun- 
issa Bibi, the Supreme Court pointed 


'out in dealing with a case of adverse pos- 


session among co-owners as follows.: 





(1905) I.L.R. 29 Bom. 300. 
A.LR. 1927 Mad. 595. 
(1953) 2 M.L.J. 241.. 

113 E.R, 697, . 
A.LR. 1956 S.C. 548, - 


S dee Iure 
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“Then, there is the question of limi- 
tation. The parties to the action are 
co-sharers, and as under the law, pos- 
session of one co-sharer is possession 


of all co-shares, it cannot be adverse to . 


them, unless there is a denial of their 
right to their knowledge by the person 
in possession, and exclusion and ouster 


following thereon for the statutory: . 


period." 


‘It can thus be seen that the plea of ouster | 


‘cannot be founded on any fugitive con- 
duct on the part of a person putting it 
‘forward. It has to-be rested on an 
jopen and continuous exclusion of the c»- 
lowner, to his knowledge from enjoyment. 
‘|The question. as to wLether the evidence 
in a particular case is sufficient to infer 


louster will depend on the facts in each. 


‘Icase and no hard and fast rule can be 
Maid down. 


13. In Mohadeen Abdul Khadir v. 

Md. Mohdeen Ummat, the distinction 
betweén the adverse possession as against 
a co-owner and the adverse "possession 
by a stranger has been indicated. In 
the case of adverse possession on the part 
of a stranger, it is sufficient that the pos- 
session is overt and without any attempt 
at concealment, so that the person against 
whom time is running ought, 1f he exer- 
cised due vigilance, to be aware of what 
was happening. But, in the case of a 
|co-owner, to constitute adverse posses- 
sion, there must be something more than 
«the mere exclusion of possession and per- 
|ception of profits, and there must be 
denial of the rights of the co-owner over 
|the property and that denial must be 
made to his knowledge. Certain factors 
have been considered to be relevant in 
examining this aspect: viz., (1) deal- 
‘ings by the party in possession treating 
"the properties as exclusively belonging 
to him, and (2) the means of the exclud- 


ed co-sharer of knowing that his title has: 


been denied by the co- owner in posses- 
sion. It is in this context that we have 
to examine the question as to whether 
there has been exclusion of the plaintiff 
from participation of the properties to 
this knowledge. 


1. LER. (1970) 2 Mad. 636. - ` 
MLJ—51 
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14. (The learned counsel for the respon- 
dents faintly @#t forward the contention 
that the adverse possession started even 
in the year 1943, at the time when Bal- 
khis died. There is absolutely no shred 
of evidence, circumstantial or otherwise, 
to support this plea. .As already pointed 
out, mere non-participation of the plain- 
tiff on the death of his wife will not sus- 
tain the plea of adverse possession, as he 
is one of the co-owners of the proper- 
ties. and the possession of one is the pos- 
session of all. The learned counsel for 
the respondents had thus to rely on the 
partition of 1st June, 1954 as the com- 
mencement of ouster. That partition 


‘was entered into between defendants 


1 to 4. The partition deed has 
been attested by 4 persons, viz., 
Basheer -Ahmed, son of Abdul 
Jaffar Sahib, (2) Mohamed Ibrahim, son 
of Mohamed Altasakila, (3) Mohamed 


. Ibrahim, son of Mohamed Kasim Sahib 


and (4) P. E. ‘Rathinamanickam, son of 
Ekambara Achari. The document has 
been written by one Arulsami, the kar- 
nam of a neighbouring village. The 
properties are situated in a village called 
Palakodu and the four witnesses to the 
deed are all persons who belong to the 
said.vilage. The plaintiff himself be- 
longs to the same village. He was, even 
prior to the marriage of Balkhis, to him 
related to the family of the defendants. 
It is not in dispute that. some of these 
attestors are all persons who were re- 
lated to him. ‘Those of the attestors 
as are persons who were alive, had also 
been examined in the trial. The docu- 
ment has -been registered under the 
Indian Registration Act. Thus, this is 
not a case of a fugitive conduct on the 
part of the defendants in making some 
arrangements among themselves without 
making it known to the outside world. 


. The transaction -could not have been en- 


tered into in a more open manner. 
Though the plaintiff as P.W. 1 has 
stated that he was not aware of the 
transaction and has also taken up the 
same stand in the plaint, still it is too 
much to accept his testimony on this as- 
It was, therefore, rightly disbelie- 


) 
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dants 1 to 4, who effected the partition 
among themselves, is also cqgsistent with 
their being absolute owners#of the said 
properties. Defendants 3 and 4 had 
alienated the entire properties obtained 
in the partition. The first defendant 
also has parted with some of the items 
that he obtained in the partition. 
Though some of the alienations are with- 
in the periód of 12 years counted from 
the. date of the. plaint, still they show 
that the allottees of the properties asser- 
ted their absolute ownership of the pro- 
perties. The plaintiff stood by all these 
years and came forward with this suit 
only in October, 1968. , We consider 
that the Court below rightly drew the 
inference on the facts that the plaintiff 
had knowledge of all these transactions. 
Being: residents of the same village, 
their houses being situate not far from 
each other's, the plea of ignorance of the 


transactions can only be taken as born ` 


out.of convenience. 


15. The conduct of ouster in such cases 
has necessarily to be unilateral, as there 
can be no possibility of any agreement 
to get ousted. Therefore, the fact that 
the defendants partitioned the proper- 
ties among themselves without reference 
to the plaintiff cannot -by itself justify 
the plea that the unilateral conduct on 
the part of the defendants will not 
amount to ouster. We are, therefore, 
satisfied on the facts that the Court be- 
low rightly came to the conclusion that 
the plaintiff was ousted to his know- 
ledge from the possession and enjoy- 


ment of the properties by the other co- . 


owners viz., the defendants right from 
June, 1954. Knowledge, unless ad- 
mitted, can only be proved by circum- 
stantial- evidence and it is so proved in 
this case. 


16. With reference to this aspect it may 
be appropriate to examine a Full Bench 
decision of this Court in Palana Pillar 
v. Amjath Ibrahim Rowther*. In that 
case, the appellant had taken a usufruc- 
tuary mortgage of some properties from 
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defendants 1 and 3 who were members 
of a Mohamedan family and who. were 
co-sharers in the mortgaged property. 
One of the questions that arose was whe- 
ther the usufructuary mortgage created 
by defendants 1 and 3 in. that case im 
favour of the 8th defendant was binding 
on the plaintiffs. The mortgage had 
been created. in 1920. The plaintiff's 
case was that the mortgagors who were 
only co-sharers, had no right to charge 
their interest in the said' properties. 
The suit was filed in 1937 after about 17 
years, from the date of the usufructuary. 
mortgage. The plaintiffs claimed*'that 
they had no knowledge: of the mortgage: 
and that limitation could’ not run until. 
they had acquired knowledge. It was: 
common ground' in that case that they- 
acquired knowledge only within the 
period of 12° years of the suit. The- 
questior was whether in spite of their 
knowledge being only within the period’ 
of 12 years, the suit was within time. 
In dealing with this question it was point-- 
ed out as follows— 


“Where one of several co-sharers lets: 
into possession a stranger who pro-- 
ceeds to cultivate the land for his own: 
benefit the other co-sharers must, unless. 
they deliberately close their .eyes,. 
know of what is going.on, but if they- 
are so regardless of their own inte-- 
rests they must take the consequences.. 
Where a person who is in possession. 
under a usufructuary mortgage grant- 
ed by one of several coparceners re- 
mains in possession of the land and 
cultivates it for years, a position which: 
we have here, there can be no doubt 
that the requirements of continuity, 
publicity and extent for adverse posses-- 
sion are fully complied with." 


In the present case also strangers had’ 
been let into possession of the properties. 


.as a result of the sale deeds in their 


favour executed by defendants 3 and 4. 
If the plaintiff deliberately closed his eyes. 
to what was going on, he has necessarily 
to take the consequences. The sale 


. deeds by themselves are not taken as the 


basis of the commencement of adverse 
possession. It was the partition deed of 
1st June, 1954 and the open exclusion o£ 


II] 


the plaintiff as a result thereof that was 
relied on for this purpose. We do not, 
therefore, have to consider a case where 
there are only alienations of part of the 
properties by co-sharers, and whether in 
such cases of partial alienation the con- 
duct could be taken as amounting to 
ouster of the sleeping co-owners from 
enjoyment of the entire properties. 


17. The learned counsel for the appel- 
lant repeatedly asked whether it is con: 
sistent with reason or probabilities that 
a person who had such a stake in the pro- 
perties left by Abdul Azeez would have 
merely stood by if he has knowledge of 
the transaction. of partition and subse- 
quent alienations .by the - defendants. 
One explanation that was attempted on 
behalf of the respondents was that the 
plaintiff had, -not accounted for, the 
mahar and Jewellery worn by Balkhis at 
the time of her death, and that was the 
reason why the plaintiff who had married 
so soon after the-death of the first wife 
did not have the face to assert his claims 
as-the heir of Balkhis. It is unneces- 
sary for our present purpose to consider 
the correctness or otherwise of this ex- 
planation. If om the given facts we are 
satished that the plaintiff had knowledge 
of the transactions and had not chosen 
to question the partition or alienations 
during the relevant period, then it is not 
for us to probe into any question of 
probabilities as -to. whether the plaintiff 
would have kept quiet all these years 
if he had knowledge. The partition deed 
had been entered.into openly. It had 
been attested by the persons in the vil- 
lage. The partition was not effected in 
a secretive manner with the help of some 
strangers. There is nothing to show that 
the attesting witnesses who have given 
evidence in this case had, any particular 
interest in the defendants as contrasted 
with the plaintiff. The plaintiff has 
not come forward with any version that 
the defendants were so inimically dis- 
posed against him that they had cons- 
pired, as it were to keep him out of the 
inheritance. On the facts, we are satis- 
fied that the plaintiff cannot successfully 
disclaim knowledge of the transactions. 


18. The learned counsel for the appel- 
lant relied strongly on the decision of 
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this Court in Valhammai Achi v. Velu 
Serva . Th) was also a case of co- 
sharers, one of them pleading adverse 


¿possession as against the others. A 


Bench of this Court affirmed the propo- 
sition that mere inaction on the part of 
one co-tenant could not amount to ad- 
verse possession by another co-tenant or- 
co-sharer in actual possession. It was. 
pointed out that there should be positive 
assertion of hostile title to the knowledge- 
of the co-owner sought to be excluded 
in order to constitute ouster and that to- 
constitute adverse--possession, it was the 
animus of the person in possession that 
was material. We do not see how the- 
principle laid down in this decision sup- 
ports the case-of the appellant herein. 
The animus of the person in possession 
in the present case, viz., the defendants: 
was, at any rate, from 1st June, 1954 to- 
make a positive assertion of hostile title. 

We do not, therefore, find anything to: 
support the case oz the appellant.in this: 
decision. ' : 


19. The learned counsel for the res-: 
pondents submitted that there were exhi- 
bits in this case ‘showing mutation of 
the- names, of the defendants in respect 
of the suit properties thereby showing- 
that the plaintiff was excluded.. How-- 
ever, there is no evidence in this case: 
about the person in whose name the pro- 
perties originally stood registered in the- 
revenue records so as to find out whether 
there was any actual mutation  subse- 
quent to the partition of 1954. Even: 
assuming that there.has been mutation: 
as contended, we do not consider that 
the mutation by itself would have been. 
ef any avail in a case like this because- 
the decision of the revenue authorities. 
in a matter relating to grant of patta, 


- particularly in respect of. ryotwari lands, 


cannot be equated to a decision on title: 
to immoveable properties. The obvious. 
purpose of the proceedings before the- 
revenue authorities is only to enable re- ` 
covery of revenue in a convenient man-- 
ner from the persons either in occupa- 
tion or ownership of the lands. The 
absence of a patta in the name of the 
plaintiff cannot, therefore, derogate from 


+ 
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document of title. This Mjjpect has also 
been dealt with in, Valliammat Achi v. 

Velu Serva. However, notwithstand- 
ing the rejection of this plea, for the 
reasons already given, we are of the opi- 
nion that the plaintiff has been ousted 
for well over the statutory period to his 
knowledge so that the suit is time barred. 


The result is that the appeal fails 
and is dismissed with costs. 


R.S. Appeal dismissed. 


his title if he had it, as a Soest is nota 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ; 


Present:— V. Balasubrahmanyan, J. 
N. S. Ramalingam p Appellant” 
v. 


The Mahathma Gandhi Tuberculosis 
‘Sanatorium, Sengipatti by its Chair- 
man, the Collector of Thanjavur, 
‘Thanjavur .. Respondent. 


Civil Procedure Code (V of 1908), section: 
144—Restitution—Nature and function oj 
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The nature and function of an order of 
restitution are the same as those of 
a decree. Where the restitution 
is for payment of money, it has got the 
same effect as a decree for money. It 
follows that where such an order for 
restitution is sought to be executed, the 
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its Chairman, the Collector of Thanjavur, 
filed a suit O.S. No. 43 of 1962, against 
one Ramalingam in the Sub-Court, 
Nagapattinam, for mesne profit for Rs. 
9,000 and odd and obtained a decree. 
Ramalingam appealed to this Court 
against the decree. At the hearing of the 
appeal, Ramalingam apparently admitted 
liability to the extent of Rs. 2,000 and for 
proportionate interest with -costs. | On 
this basis, this Court, while disposing of 
the appeal, modified the decree of the 
trial Court and reduced the.amount of the 
decree to Rs. 33485. . d. 


9. It would apper that by the time . this 
Court modified the decree and reduced the 
decree amount, the judgment-debtor 
Ramalingam had made payments of sums 
of money to the plaintifi Sanatorium 
towards the decree amounting in all to 
Rs. 11,785.94. Since, however, this 
Court had reduced the decree to Rs. 3,485, 
the judgment-debtor moved the trial 
Court for restitution ‘under section 144 
of the Code of Civil. Procedure. 


3. Meanwhile, the plaintift Sanatorium, 
had made restitutions by repaying sums 
dmounting to Rs. 6,132.84, leaving a 
balance of Rs. 2,114.03. In filing his 
restitution applications, before the trial 
Court, the judgment-debtor asked for 
restitution in the sum; of Rs. 2,114.03 
and alsoto direct execution as against the 
properties of the plaintiff Sanatorium, 
for recovery of that amount. Notice of 
this restitution applications, E.P. No. 25 
of 1973, was given to the plaintiff Sana- 
torium. It filed a counter-affidavit in 
the said E.P., contending that the amount 
for which the execution petition was 
filed, was based on a wrong calculations. 
It was also submitted on behalf of the 
plaintiff Sanatorium, that only a sum of 
Rs. 694.32 was payable to the judgment- 
debtor, and this carried no interest. 


4. The learned Subordinate Judge, 
Nagapattinam, allowed the restitutions. 
However, since the properties as agamst 
which execution was asked for, were not 
situate within the territorial jurisdiction of 
his Court, he rejected that part of the relief 
asked for in the execution petition. Sub- 


- sequently, Ramalingam applied for trans- 


fer of the order in restitution for execution 
to the Subordinate:Coutt, West Thanjavur, 
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where the E.P. was numbered as E.P. No. 
150 of 1974. The prayer in the said E.P. 
was for attachment of the movable pro- 
perties belonging to the plaintif 
Sanatorium, for recovery of the sum of 
Rs. 2,195.78. This petition for execution 
was again opposed by the plaintiff Sana- 
torium, on the ground that the judgment- 
debtor was not entitled to restitution, 
and, in any case, was mot entitled to 
payment of Rs. 2,114.03 as claimed. 


5. Before the learned Subordinate Judge, 
Thanjavur, the judgment-debtor Rama- 
lingam submitted that it was not open to 
the plaintiff Sanatorium to raise these 
pleas either as to his right to restitution 
or as to the correctness of the amount 
claimed. The learned Subordinate Judge 
however, proceeded on the footing that the 
point before him for consideration was 
‘whether the petitioner was entitled to 
claim the amount mentioned in the peti- 
tion by way of restitution ?”. The learned 
Subordinate Judge then proceeded, to 
make his own computation of what the 
plaintiff owed the judgment-debtor by 
way . of restitution. According to his 
fipure-work, . the judgement-debtor 
ought, properly to have claimed Rs. 
8,145.68. He wondered how the judg- 
ment-debtor had ` claimed . only 
Rs. 2,195.78. All thesame, the learned 
judge proceeded to hold that the records 
did not show how much was actually 
drawn by the plaintiff from out of the 
amounts deposited by Ramalingam. In 
conclusion, the learned Judge observed 
that since there was a dispute between the 
parties regarding the correctness .of the. 
amount, he could not allow the execution 
petition. In this view, he dissmissed 
E.P. No. 150 of 1974. 


6. The judgment-debtor has now. 
brought the present C.M.A. against 
the order of the learned Additional 
Subordinate Judge, Thanjavur, dismissing 
his execution petition. His learned coun- 
sel submitted that the Subordinate 
Judge had no jurisdiction to go into the 
question which he had posed for himself 
while dismissing the execution petition. 
He submitted that when the trial Court 
had once determined the amount for 
which the appellant was entitled to 
restitution, any Court executing that 


Judge, in restitution was ex farte, 


order cannot go behind the order and 
raise any issue as to.whether any restitu- 


tion was at gil available or as to whether 
the amount" determined: by the trial 


Court was payable by way of restitution. 
7. l'agree with the submissions, of 
learned counsel. In my view, the nature| 
and function of an order of restitution ar 
the same as those of a decree. Where the 
restitution is for payment of money, it has 
got the same eflect as a decree for money. 
It follows that where such an order for 
restitution is sought to be executed, the 
executing Court has no jurisdiction to 
question the order of restitution or to go 
behind the said order. 


8. In this case, it is not as ifthe plaintiff 
Sanatorium did not have any opportunity 
to go into the correct figure to which the 
appellant would have been entitled by 
way of restitution, following the modifica- 
tion of the decree in the suit by this Court. 
As mentioned above, they filed a counter 
affidavit in the restitution Proceedings 
before the -learned Subordinate Judge, 
Nagapattinam, and the order in restitution 
was passed after consideration. The plain- 
tiff is not therefore . entitled to canvass 
these concluded questions before .the 
executing Court. l m 


9. It was urged by the learned counsel 
for the plaintiff,- Sanatorium, that the 
order passed by the learned Subordinate 
I am 
unable to accept this submission, having 
gone through the note papersin E.P. No. 
95 of 1973. They show that on behalf 
of the plaintiff Sanatorium, adjournments 
had been prayed for and obtained several 
times for filing a counter-affidavit and 
ultimately, after time had been extended 
therefor, à counter-affidavit had, in fact, 
been filed on 18th August, 1973, in which, 
as I. mentioned earlier, the plaintiff 
Sanatorium pertinently raised the question 
as to the correctness of the amount to 
which the appellant would be entitled for 
restitution. l 


10. In the circumstances stated above, I 
hold that the learned Subordinate Judge 
was in error in dismissing the execution. 
petition’ His order, is, therefore set aside. 
The execution petition is restored to his 
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file and he is directed to dispose of it in 
accordance with law. The appeal is 
allowed with costs. 


R.S. -———-— Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT, MADRAS. 


{Special Original Jurisdiction.) 
PRrsENT:—$. Mohan, 7. 


D. Ramaswami Petitioner” 


U. 


The State of Tamil Nadu represented 
by the Secretary to Government, Com- 
mercial Taxes and Religious Endow- 
ments Department, Fort St. George, 
- Madras-9. Respondent. 


Constitution of India (1950), Article 226— 
Compulsory retirement of Government. servant 
in public ^ interest— Neither promotion nor 
crossing Of effictency bar has any bearing on 
compulsory retirement—Compulsory. retireman 
held not punitive. 


Neither the promotion nor the crossing of 
the efficiency bar by a Government 
Servant would enable him to contend 
that whatever. adverse records were there 
they should not be looked. into for the 
purpose of compulsory retirement. Totally 
different. considerations . applied either 
with regard to crossing the efficiency 
bar or with regard to promotion as against 


the order of compulsory retirement.; 


"What is essentially to be borne in mind in 
a case of this character is that compulsory 
retirement is not by way of punishment. 
"That makes a very vital difference. ‘The 
totality of circumstances. are tàken. into 
consideration for the purpose of finding 
out whether the services of the particular 
person could be retained, even after hë 
had attained the age of 50 years... There- 
fore, neither the promotion nor the 
Crossing of the efficiency bar has any 
bearing on compulsory retirement. 


[Para. 10.] 
‘Cases referred to: 


Stale of Punjab v. Dewan Chuni Lal, (1971) 
1 S.C.]. 238: (1970)3 S.C.R. 694:A.L.R. 


eos ee 
* W.r.No. 6280 of 1975. 6th March, 1978, 
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1970 S.C. 2086; 7. R. Jain v. Union of India, 
(1973) 2 S.L.R. 309. | 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the cir- 
cumstances stated therein, and in tlie 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari 
calling for the records of the res- 
Pondent relating to their G.O.Ms. No. 
1112, Commercial Taxes and Religious 
Endowments Department deted 19th 
September, 1975 and quash the same as 
illegal. 


R. G. Rajanfor V. Radhakrishna, G. Nagarajan | 
and R. Mohandas, for Petitioner. 


N. R. Chandran, for Government Pleader, 
for Respondent. 


The Court made the following 


ORDER. —-This writ petition is to quash 
the -order of compvlsory retirement made 
in G.O.Ms. No. 1112, Commercial Taxes 
and Religious Endowments Department 
dated 19th September, 1975. 


2. Originally the matter was heard by a 
Division Bench-of this' Court consisting 
of Ramaprasada Rao, J., and Ratnavel 
Pandian, J. ^ The learned Judges have 
overruled the very many legal contentions 
raised on behalf of. the petitioner and 
relegated the matter for consideration on 
two. aspects, 9t2.— > 


( Whether the records disclose the 
existence of materials which would  war- 
rant the compulsory retirement of the 
petitioner in public, interest or whether 
it had been done arbitrarily 2 “= 


(it) Whether the stigma stems from the 
order of retirement? 


3. Having regard to this scope I have got 
to examine the various .arguments raised 
by Mr. R.G. Rajan, learned counsel for 
the petitioner. But, before that it is 
necessary on my part to state that this 
writ petition and other connected writ 
petitions were adjourned to await my 
decision in K.  Venugopalan v. 
State of Tamil Nadu represented by the Secretary 
to Government, Commercial Taxes and Religious 
Endowments Department, Madras-91, which 


1. W.P.No. 6210 of 1975. 
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judgment was delivered holding against 
the petitioner. Close on the heels of those 
arguments presently it is urged by Mr. 
R.G. Rajan, learned counsel for the 
petitioner, as follows:—The petitioner 
had crossed the efficiency bar and therefore 
the materials which were adverse to the 
petitioner cannot again be used for a 
different purpose, viz., the compulsory 
retirement. In other words, any adverse 


remarks which existed prior to that date : 


must be eschewed from consideration. 
If they are eschewed, the order of com- 
pulsory retirement cannot be supported. 
Reliance is placed on the decisions repor- 
ted in State of Punjab v. Dewan Chunt Ian 
and 7.R. Jan v. Union of India (Delhi)*. 


4. Secondly itis urged that the petitioner 
was promoted as Deputy  Commis- 
sioner, Commercial Taxes, and posted 
as member of the Sales Tax Appellate 
‘Tribunal, Madras only on 7th May, 1975 
in G.O.Ms.No. 558 dated 7th May, 1975. 
Within a short period of seven months, 
certainly it cannot be claimed that there 
were such adverse entries as to warrant 
compulsory retirement because the order 
of promotion itself clearly mentions that 
the various allegations and the charges 
made against the petitioner were found 
baseless in an enquiry. If that were so, 
it cannot be claimed within four months 
that the petitioner had managed to get 
` so many adverse entries to warrant com- 
pulsory retirement. 


5. It is not known whether the persona 
file contained any adverse remarks, and 
the actual order of compulsory retire- 
ment proceeds upon those files. Any 
entry made therein which had not been 
ccommuniczted to the petitioner, certainly 
cannot be relied on and those entries 
-which were made when Charges were 
pending against the petitioner cannot 
again be us ageinst the 
petitioner since the petitioner was absolved 
of those charges. 


6. Lastly it is urged that the Secretary 
of the Government (Mr. C.N.S. Raghavan) 
-was alone instrumental in compulsorily 
retiring the petitioner and his recommen. 


1. (1971) 1 S.C.J. 238: (1970) 3 S.C.R, 694: 
AIR. 1970 S.C. 2086. 
2. (1973) 2 S.L. R. 309 at 312. 
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dation was accepted without any applica- 
tion of mind by the Government. This 
is all the mgge so, when the concerned 
head of the départment had not chosen to 
recommend the case of the petitioner for 
compulsory retirement. Where,  there- 
fore, the Secretary who played a dominant 
role was actuated by mala fides, even the 
ultimate order would get vitiated on this 
score. l 


7. Learned Government Pleader refutes 
each one of these argumènts and contends, 
after producing the relevant files, including 
the personal] file, that the records disclose 


- enough materials to warrant compulsory 


retirement of the petitioner in public 
interest. The order of compulsory retire- 
ment itself was based upon materials which 
included personal files. Those personal 
files confirm the conclusion of compulsory 
retirement. Merely because the petitioner 
was promoted four months previous 
to the order of compulsory retirement, 
nor again merely because the petitioner 
had a good record, it cannot be said that 
the order of compulsory retirement should 
not have been passed. If the totality of 
circumstances are taken into consideration, 
neither the crossing of the efficiency bar 
nor the promotion of the petitioner would 
in any way enable him to contend as-is 
sought to be done now that the previous 
records would get obliterated. ‘The cases 
cited do not afford any assistance to the 
petitioner. After all, the Division Bench 
directed the noting, of the existence of 
the relevant materials in order to satisfy 
the Court that there do exist these relevant 
materials. : 


8. As regards mala fides, this Court in 
Writ Petition No. 6210 of 1975 has 
categorically laid down the bias or mala 
fides of one of the officers forming the 


-recommendatory committee will not vitiate 


the ultimate order. In this case 
not a word of mala fide is stated against 
the Government. That being the posi- 
tion, the plea relating to mala fides will 
have to be rejected. 


9. I find the petitioner's case is practi- 
cally concluded by my judgment in W.P. 
No. 6210 of 1975, because the arguments 


here are: more or less the same, excepting 


it is put In a different fashion. However, 
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for the sake of completeness, let me 
deal with them. 


10. (é) Certainly, neitheMthe promotion 
of the petitioner nor his crossing the 
efficiency bar would enable him to con- 
tend that whatever adverse records were 
there before these orders, they should not 
be looked into for the purpose of com- 
pulsory retirement. Totally different 
considerations applied either with regard 
to crossing the efficiency bar or with 
regard to promotion as against the order 
of compulsory retirement. This is pre- 
cisely what I have held in Writ Petition 
No. 6210 of 1975 applying an earlier 
judgment of mine. The case reported in 
State of Punjab v. -Dewan Ghuni Lal 
was one relating to compulsory 
retirement by way of punishment. 'There- 
fore, it has no application. What is 
essentially to be borne in mind in a tase 
of this character is that compulsory 
retirement is not by way of punishment. 
That makes a very vital difference. The 
totality of circumstances are taken into 
consideration for the purpose of ‘finding 
‘out whether the services of the petitioner 
could be retained, even after he. had 
attained the age of 50 years. Therefore, 
neither the promotion nor the crossing of 
the efficiency bar has any bearing on 
compulsory retirement. 


11. In this case, I have carefully perused 
all the records which were made available, 
Here again as I have held in W.P.No. 
6210 of 1975 the records produced were 
not with a view to assess, but with a view 
to note the existence of the materials. 
A perusal of the personal files will lead to 
the decision that the compulsory retire- 
ment was made only in public interest. 
Jt is not for this Court so say that since 
the officer bad rendered meritorious 
service in the past, his services could 
have been retained, because it is the 
satisfaction of the employer that 1s material. 
Where, therefore, on the materials the 
Court is satisfied as in the instant case, 
that compulsory retirement was made in 
public interest, the petitioner cannot 
have any valid grievance. As a matter 
of fact, along with the petitioner the 


1. (1971) 1 S.C.J. 238: (1970) 3 S.C.R, 694: 
A.I.R. 1970 S.C. 2086. 
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necessarily reject the same. 
otherwise, I am unable to see how the 
. petitioner had been singled out for hostile 
_treatment when cases of several officers- 


13. 
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case of 8 others came up for review and. 
the recommendatory committee recom- 
mended .only the writ petitioner for 
compulsory retirement, which recommen- 
dation, on an independent application of 
mind, was accepted by the Government. 


12. As regards the plea of mala fides, 
here again applying my judgment in 
W.P. No. 6210 of 1975 the bias alleged. 
is that of the recommendatory com- 
mittee which mala fides cannot be attri- 
buted to the Government, I will have to 
But even 


were considered, each one of them, on 


'merits and the recommendation came to 


be made on merits. This recommenda- 
tion is fully supported by the 
entries in the personal file, thereby exclud- 
ing any scope for mala fides or arbitra 
rmess. 

In the result, I conclude that this. 
writ petition carries no merit and is 
hereby dismissed. However, there will 
be no order as to costs. 

R.S. Petition dismissed. 





IT} 
IN THE HIGH COURT OF 
CATURE AT MADRAS, . 
(Special Original Jurisdiction. ) 
 PRESENT:— S. Mohan, J. 

K. Rajagopalan 


JUDI- 


Petitioner ¥ 


a. 


Tamil Nadu Public Service Commis- 
sion, Annasalai, Madras, by its Secre- 
tary and others Respondents. 


Constitution of India (1950), Article 226— 
Subordinate Accounts Service Examination— 
Fraud | committed —pass marks obtained by 
fraudulent means cannot résult in accrual of 
rights—Equitable estoppel—Claim rejected. 


The petitioner who was an Audit Clerk 
in the Local Fund Audit Department 
and later a Senior Stock Verifier took his 
examination in Subordinate Accounts 
Service in November, 1976. In Part II 
(a) he obtained 64%, and in Parts II (b) 
and (c) 17% and 26% respectively. By 
reason of his securing 64%, he was granted 
exemption from appearing in Part II (a). 
Subsequently an anonymous letter was 
received by the Service Commission, 
that the petitioner had obtained the 
exemption in Part II (a) by fraudulent 
means. On revaluation the petitioner 
obtained only 483% which was totalled to 
49%. Accordingly a memo. was issued 
to the petitioner on 18th August, 1977 
calling upon him to show cause why the 
exemption granted to him from Part II (a) 
examination should not be cancelled. On 
. receipt of his reply, on 12th'October, 1977, 
the exemption was cancelled. ‘The peti- 
tioner filed a petition challenging the 
cancellation on the ground of equitable 
estoppel. 


Held: When doubts: were cast having 
regard to the various circumstances 
in that the petitioner was unable to 
secure a percentage of pass marks in 
Parts II (b) and (c) even with the aid of 
books and further having regard to the 
fact that he' was a singular person to 
obtain exemption, the Commission was 
well justified in sending a true copy of the 
answer book in Part II (a), for revaluation, 





*W.P. No. 83 of 1978. 
ML J--52 


12th January, 1978. 
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if they were entitled to show having regard: 
to the large disparity of marks that it 
can be presugged that a malpractice had 
taken place. “It had to be remembered in 
this connection that it was not possible 
to prove malpractice directly. Merely 
because 1} years had passed before the 
discovery of the malpractice, it did not in 
any way enable the petitioner to contend 
that rights had inhered in his favour. 
The fraud would vitiate every action and 
no rights could flow from out of such 
fraudulent action. [Paras. 5 and 9.] 


Cases referred to .— 


Shri Krishnan v. Kurukshetra University, (1976) 
2 S.C.R. 722: A.LR. 1976 S.C. 376; 
Century Spinning and Manufacturing Co., Ltd. 
v. Ulhasnagar Municipality, (1970) 2 S.C.J. 
689: (1970)3 S.C.R. 854: A.I.R. 1971 S.C. 
1021; University of Madras v. Sundara Shetti, 
(1956) 1 M.L.J.25: LL.R. (1956) Mad. 
402: 69 L.W. 196: A.LR. 1956 Mad. 309. 


Petition under Article 226 of the Con- 
stitution of India, praying that in the 
circumstances stated therein and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of cer&worart 
calling for the records pertaining to 
ENDT. No. 1672/L1 of 1977 dated 12th 
October, 1977 of the 2nd respondent 
cancelling the exemption granted to the 
petitioner. ` 


V. Natarajan, for Petitioner. 


N. R. Chandran on notice from Court for 
the Government Pleader on behalf of 
Respondents. 


The Court made the following 


ORDER.— During March, 1962 the peti- 
tioner joined as an Audit Clerk of the 
Local Fund Audit Department. He was 
promoted as Senior Stock Verifier in the 
Stock Verification Organisation which 
is a wing of the Local Fund Audit Depart- 
ment. In. November, 1976 the petitioner 
took the Subordinate Accounts Service 
Examination, which Examination con- 
sists of three parts, (a), (b) and (c) of 
Part II. Part II (a) is to be taken 
without the aid of books while Parts 
II (b) and (c) could be taken with the 
aid of books. In Part II (a), he obtained 
64% while in Parts II (b) and (c) 17% and 
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26% respectively. By reason of his secur- 
ing 64%, he obtained the necessary exemp- 
tion with reference to t Part II .(a). 
The results of this examination were 
_published in the Gazette and they were 
confirmed. Thereafter the petitioner took 
Parts II (b) and (c). 


2. An anonymous letter was received by 
the Service Commission, which I am 
«extracting in full (though the English 
ttherein can be pardoned). 
«€ Sas—Exam—Malpractices 
Sir, 
One Ramamurthy Iyer gave exemp- 
tion to one Rajagopalan who is also a 
brahmin. It is told that his entire 
service is in Stock Verification. "When 
full of L. F. Service are unable 
to get pass marks it is doubtful how 
this man was able to Secure exemption. 
If investigation -Is made real things 
will come to light. By giving exemp- 
tion to a person who is having no 
knowledge in the field’ of Audit a 
‘Shameful result .was happened which 
js never in the. history of the Service 
Commission. The Examiner who 
knows things well is not in a position 
to avoid these. To make an end we 
appeal that the provision of rule 14 
‘of notification published with appli- 
cation every year is given effect to. If 
the rule is enforced there will be moral 
fear in everybody’s mind and misuse of 
power avoided to certain extent, will 
the Commission do this .in the interest 
of public service ? Hope the Commis- 
sion will raise up to the occasion to 
prevent malpractice, by revoking rule 
14 in this case. By giving exemption 
to this man Ramamurthy rubbed 
‘Charcoal in the face of Examiner! 


For this exemption the influence of 
. D.E. Rajagopal and Chief Auditor Mari- 
muthu were stated to have been used. 
It this time paper goes to this people, 
they won’t hesitate to encash. Hence 
we request before giving paper the 
- Commission should think well off the 
pros and cons. We expect the 
‘Commission to act in a suitable manner, 
-at least in this aspect. The only exemp- 
tion is a surprise to all. If the marks 
in another paper Accounts and Audit 
(Practical) with books, if this candi- 
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- date is considered his ability will be 
proved beyond doubt. When he ‘is 
unable to get even pass in a paper with 
books, how can he be, able to get exemp- 
tion w/o any practical knowledge in a 
paper without books. This itself 
prove there is something wrong. Nei- 
ther investigation nor any explanation 
is necessary to doubt this result, because 
'everybody knows the real position. If 
the examiner of L.F.Accounts is a 
true muslim, and such interested in 
his departments efficiency, above all his 
hands are also clean, he won’t hesitate 
to initiate action against, this result. 
If he fails, the alming “ALLAH” will 
definitely punish him for approving 
such grave malpractices. 


Yours sincerely, 
» 3 % 2 


3. ‘This set the Service Commission in 
motion and actually the Service Gommis- 
sion sent a true copy of the answer book of 
the petitioner in Part II (a) for revalua- 
tion by another examiner. On revalua- 
tion he obtained 484% which was total- 
led to 49%, 


Thereupon, a memo came to be issued 
to the petitioner on -18th August, 1977, 
calling upon him to show cause why the 
exemption granted in this favour for 
Part II (a) examination should not be can- 
celled, since 484% would not make him 
eligible for the exmption. The petitioner 
submitted his explanation on 30th August, 
1977. On 12th October, 1977, this exemp- 
tion was cancelled which is impugned in 
this writ petition. 

4. Learned Counsel for the Petitioner 
urges two points before me. (1) The 
results of the examination taken by the 
petitioner in November, 1976 having 
been confirmed, a right would accrue 
in his favour and therefore it cannot be 
cancelled after nearly lj years. Further, 
in such a case, the prinCiple of equitable 
estoppel would apply. In support of 
his.submission reliance is’ placed on the 
decision in Skr Krishnan v. Kurukshetra 
University’, Century Spinning ©&® Manu- 
facturing Go. Lid. v. Ulhasnagar Municipality? 


1. (1976) 2 S.C.R. 722: A.LR. 1976 S.C. 376. 
2. (1970) 2 S.C.J. 689: (1970) 3 S.C.R. 854 : 
A.LR. 1971 S.C. 1021. . | , 
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and the Judgment | in Writ 
-Appeal No. 2 of 1977. ` When the matter 
came up for admission on 9th January.1978, 
I directed the Government Pleader 
to produce the records and get the neces- 
sary instructions to argue the case. Ac- 
cordingly, records have been produced 
‘before me and it is from those records 
I extracted the anonymous letter received 
against the petitioner. It is the submis- 
sion of the Government Pleader that it is 
not a case of equitable estoppel, because 
it would be clear from the effect of revalua- 
tion that there was a difference of 15% 
between the marks as originally obtained 
and the marks obtained on revaluation. It 
also stands to reason that ifa person with 
the aid of books would get only 17% and 
‘26% in Parts II (b) and (c) it will be im- 
possible for him to get 64% 1n Part II (a) 
without the aid of books in which the 
petitioner got exemption: Hence mal- 
practice could be legitimately presumed. 
"Where therefore the result has been 
obtained as a result of this malpractice, 
certainly no rights can flow from out of 
that and the doctrine of equitable estoPpel 
will have no application. The cases cited 
on the side of the petitioner related to situa- 
tions wherein the origmal entries were 
made by mistakes ; but it was not.a case 
of malpractice by fraud as in the instant 
«Case. - 


5. For reasons more than one, I am 
-unable to hold that the petitioner will 
þe entitled to the benefit of the doctrine 
ot equitable estoppel. No doubt, if 
-the petitioner was directly responsible for 
this fraud, he would be facing, for aught 
-we know, criminal proceedings. Be that 
:s0. But what requires to be noted here 
js that the order clearly proceeds upon 
the marks obtained by the petitioner 
in the revaluation.. Certainly, when 
doubts were cast having regard to the 
yarious circumstances in that the peti- 
tioner was unable to.secure a percentage 
of pass marks in Parts II (b) and (c) even 
with the aid of books and further having 
regard to the fact that he was a singular 
person to obtain exemption, the Gommis- 
sion was wel justified insending a true copy 
of the answer book in Part II (a), for 
revaluation, if they were entitled to show 
having regard. to the large disparity of 
‘marks that it can be presumed that a 


RAJAGOPALAN V. TAMIL NADU PUBBIG SERVICE GOMMissIoN (Mohan, 7.) 


411 


malpractice had taken place. It has 
to be remembered in this connection that 
it is not posssle to prove malpractice 
directly. As otherwise, the consequences 
would be what I had stated above. 


G. Shri Krishnan v. Kurukshetra University," 
was a case in which the University Regula- 
tions clearly prevented taking up fùr- 
ther action as will be seen from the follow- 
Ing passage : 


“Tf the University authorities acquies- 
ced in the infirmities which the admis- 
sion form contained and allowed the 
appellant to appear in Part I Exami- 
nation, then by force of the University 
Statute the University has no power 
to withdraw the candidature of the 
candidate." 


7. The decision in Century Spinning and 
Manufacturing Co. Lid, v. Ulhasnagar Mum- 
cipality®, does not afford any assis- 
tance to the petitioner. That was a 
case in which rights had inhered in favour 
of the petitioner. Nor can the judg- 
ment in Writ Appeal No. 2 of 1977 
apply to this case as the lapse therein 
had occurred owing to the mistake on 
the part of the University. 


8. It also requires to be noted that the 
decision in University of Madras v. Sundara 
Shetty, makes this doctrine of equitable 
estoppel inapplicable to cases of mal- 
practice. 


9. But in this case, if malpractice had 
been established, the irresistible conclu- 
sion 1s that no rights will inhere in favour 
of the petitioner and consequently it is 
not open to him to found his case upon 
the principle of equitable estoppel. Mere- 
ly because l$ years have passed before 
the discovery of the malpractice, it does 
not in any way enable to the petitioner to 
contend that rlghts have inhered in his 
favour. Nor am I impressed with the 
argument that the results have been 
confirmed and therefore no action could 
be taken. ‘The fraud would vitiate every 
action and no rights will flow from out of 
such fraudulent action. Consequently, 


l. (1976) 2 S.C.R. 722: A.I.R. 1976 S.C. 376 

2. (1970) 2 S.C.]. 689: A.I.R, 1971 S.C. 1021. 

3. (1956) 1 M.L.J. 25: 69 L.W. 196: LL.R. 
(1956) Mad. 402: A.I.R. 1956 Mad. 309. 
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I am of the view that no exception could 
be taken to the impugned order. The 
writ petition is hereby glismissed. But, 
however, there will be no Order as to costs. 
S.J. Petition dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 
R. Krishnamurthy and others 


——— 


Appellants” 
v. l 
Narayana Pillai and another 

Respondents. 
and 
Narayana Pillai . Appellant 


U. 


R. Krishnamurthy and others 
Respondents. 


Limttation Act (XXXVI of 1963), section 
15— Scope and applicability. 


For the provisions of section 15 of the 
Limitation Act to apply, the institution 
of any suit or execution application should 
have been stayed by an injunction or 
order. . [Para. 6.] 


In the present case there was an assertion 
of hostile title by the second defendant 
and his mother even in the year 1951 
when they set up title adverse to the 
plaintiff father. Thus, the assertion 
of hostile title would start from that time. 
Again on: 13th March, 1952 an order was 
passed directing them to deliver  posses- 
sion. At any rate, from that date if not 
from 195], they could not remain in the 
property with any semblance of any 
right. Their possession since then was 
adverse. ‘The present suit has been filed 
only on 20th March, 1964. Either com- 
puted from1951 or trom13th March, 1952, 
the present suit is beyond the period of 
limitation. [Fara. 13:] 


Cases referred to: 


Mullapudi Satya Narayana Brahmam v. 
Maganti Seethayya, (1927) 52 M.L. J. 396 : 
LL.R. 50 Mad. 417: ALR. 1927 
Mad. 597; Narayana Fivangouda v. 
Putiabai, (1945) 47 'Bom. LR. 1: 


* App. No. 557 ‘of 1973 and Memo. of Cross 
objection, Gth February, 1978. 
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(1944) 2 M.L.J. 358 : A.L.R. 1945 P.C. 5; 
Strajul Hag Khan v. The Sunni Central Board 
of Wak}, 1959 S.C.R. 1287: 1959 _8.C.J. 
367 : A.L.R. 1959 S.C. 198; Nagendra Nath 
Dey v. Suresh Chandra Dey, (1932) 34 Bom. 
L.R. 1065; Krishnappa Chettiar v. Nachiappa: 
Chettiar, (1964) 2 S.C.R. 241 : A.I.R.. 1964- 
S.C. 227 ; Hanuman, Pershad v., Roop Narain, 
A.I.R. 1971 S.C. 1312 ; Md. Abdul Kadar, 
v. Md. Thassin Md. Mustafa, (1962) 75: 
L.W. 448 : A.I.R. 1962 Mad. 432; Thon-- 
dam Annamalai Mudali v. Tiruttani Ramaswamt 
Mudali, (1941) 1 M.L.J. 45 : LL.R. 
(1941) Mad. 438: A.LR. 1941 Mad. 161. 


Appeal and -the memorandum of cross. 
objections against the decree of the Court 
of the Subordinate Judge, Dindigul, dated. 
8th. September, : 1971 and passed in O.S.. 
No. 35 of 1964. - -` 


A. Ramanathan and Srinivasan, for Appellants. 
E. Padmanabhan, for Respondents. 
The Court delivered the following 


Jupcment.—The plaintiffs in O.S,No~ 
35 of 1964 in: the Court of the Subordi-- 
rate Judge of Dindigul are the appellants. 
The suit property is a house in Palani 
Town. It belonged to the father of the 

plaintiffs named Ramaswamy Iyer, having: 
been purchased by him under a sale deed- 
dated 7th July, 1919 (Ex.A.1). The 

said Ramaswamy Iyer leased out the; 
southern portion of the suit house to the- 
first defendant on a monthly rent of Rs.4.. 
In or about 1940 the northern portion of 
the suit house was also leased out to the- 
first defendant. He committed default. 
in payment. of the rents and, therefore,. 
Ramaswamy Iyer instituted proceedings- 
before the Rent Controller, who was. 
at the relevant time the Sub-Collector,. 
Dindigul, for eviction and obtained an- 
order for eviction. That order was the 

subject of an appeal in C.M.A.No. 11 

of 1951 in the Court of the Subordi-- 
nate Judge of Dindigul. The appeal 

was dismissed on 18th July, 1951. Rama-- 
swamy Iyer thereafter applied under: 
E.P.No. 520 of 1951 for obtaining. 
delivery of possession im execution. 

At that time there was obstruction from. 
one Pachiammal and her son, the second. | 
defendant. Ramaswamy Iyer was directed- 
to file an application for removal of 

the obstruction. He, therefore, filed. 
M.P.No. 514 of 1951, which was. 


1T] 


allowed on 13th March, 1952. Under 
the said order the delivery was to be 


effected by 9th April, 1952 after removing | 


the obstruction of the second . defendant 
and his mother. The second defendant 
and his mother filed O.S.No. 24 of 
1952 on the file of the Sub-Court, Dindi- 
-gul, to set aside the said order and declare 
their title to the property. The suit 
‘was dismissed with costs on 3rd March, 
1953. The second defendant. and his 
mother were thereafter not. entitled to 
question the title of Ramaswamy Iyer. 
Ramaswamy Iyer filed . E.P.No. 812 
of 1952 in the Court of -the District 
Munsif Palani, for delivery of possession. 
He, however, became unwell by 
the time the further proceedings could he 
taken and the execution petition itself 
was dismissed on 6th June, .1953 for non- 
prosecution. Ramaswamy-Iyer died on 
29th January, 1954. He left- behind his 
widow, the.third plaintiff and ' his sons, 
plaintiffs 1 and 2. They brought the 
present suit alleging that the. first defen- 
dant had trespassed into the suit property 
by about the end of 1954 and was there- 
after residing therein with the - assistance 
of the second defendant and his mother. 


2. The first defendant filed a written 
statement,but thereafter remained ex parte. 


4n his deeth, the third defendant 
"was brought on record. . l 


3. The second defendant his written 
statement pointed out that the property 
-was known as “Und & alg we b” 
‘Palkavadi Mattam’ founded by Kongu 
"Vellalars of Kuthilupai village and belong- 
ed to that community. It was contended 
that Ramaswasmy Iyer, an influential 
person, had colluded with the first defen- 
dant to create false documents and that 
he never had possession of the suit proper- 
ty at any time. It was also contended that 
the present suit was barred .by section 
47 of the Code of Civil Procedure and 
also by limitation. E 


4. ‘The Court below went into the several 
issues framed in the suit and held that the 
plaintiffs or their predecessors not having 
been -in possession of the suit property 
within 12 years prior to suit were not 
. entitled to the relief of recovery of posses- 
sion and that the claim was also barred -by 
limitations. The learned . Subordinate 
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Judge, however, rejected the plea that the 
building belqgged to Kongu Vellalar 
community. . e plaintiffs have filed 
the appeal challenging the correctness of 
the conclusions that the suit was barred 
by limitation. The second defendant has 
filed a memorandum of cross-objections 
contesting the conclusions on the other 
issues. It is common ground that in 
case the plea of limitation is sustained, 
then itis unnecessary to go_into the merits 
of the cross-objections. It is, therefore, 
necessary to go into the question of limita- 
tion and then consider if. necessary, the 
question raised in the cross-objections, - 


5. The learned counsel for the a 

contended that the suit was not er ‘be 
limitation, that m accordance with Bete 
15, the period taken by the second defen- 
dant in the suit O.S. No. 24 of 1959 Should 
be excluded and that,ifso excluded, the suit 
will be within time. The learned counsel 
for the respondents disputed these sub. 
missions and contended that when time 
began to run, there was no question of 
interruption, that section 15 of the limita- 
tion Act had no application and that the 
present suit was rightly held to be barred 
by limitation by the Court below. 


6. The only question is whether secti 
15 of the Limitation Act, 1963, applies d 
whether the suit is within time. Section. 
15 (1) runs as follows:— 


«15 (1). In computing the period of 
limitation for any suit or application for 
the execution of a decree, the institution 
or execution of which has been stayed 
by injunction or order, the time of the 
continuance of the injunction or order 

the day on which it was issued or made. 
and the day on which it was issued or 
made, and the day on which it was with- 
drawn, shall be excluded. ^ | 


Inorderthat this provision could apply, the 
institution of any suit or execution 
application should have been stayed by 
injunction or order. . If it had been so 
stayed the time of the continuance of the 
injunction or order will be excluded. In 
the present.case the proceedings which are 
relied on to bring the case within the scope 
of section 15 of the Limitation Act, is O.S. 
No. 24 0f 1952. It was filed on 21st March, 
1952. It may be remembered that on 
13th March, 1952, E.A.No. 514 of 1951, 
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in E.P.No. 520 `of 1951 was disposed of by 
the learned District Munsigof Palani. In 
the application there was a prayer for 
delivery of the property mentioned in the 
order of the Rent Controller, Dindigul 
aiter the removal of the obstruction offered 
by the second defendant and his mother. 
That application was allowed and delivery 
was ordered on 9th April, 1952. The 
second defendant in the present suit and 
his mother, who were the respondents to 
the said application were, however, refer- 
red to a civil suit to establish their title. 
It was in pursuance thereof they filed O.S. 
No. 24 of 1952. They filed also L.A.No. 
118 of 1952 and there was an interim 
stay of E.P.No. 520 of 1951 on the same 
date viz., 21st March, 1952. This interim 
stay was made absolute on 2nd August, 
1952. On 3rd March, 1953, O.S. No. 24 
of -1952 was disposed of. The claim put 
forward by’ the appellants i$ that the 
period between 13th March, 1952 and 
3rd March; 1953° should be excluded 
under the provisions of seotión 15 of the 
Limitation Act. The prayer in the'suit 
as well as in the application for stay was 
only in respect of the execution proceedings 
arising out of the order of the Rent 
Controller, Dindigul in M.B.A. No. 112 
of 1960-in which he had ordered the 
eviction of the defendants from the pro- 
perty. A reference to Exhibit A- 39 and 
A- 40 being the orders granting the in- 
terim stay and the order making it absolute 
respectively, will show that there was no 
injunction or order staying any suit. The 
prayer as regards the execution of the 
decree would not have stood in the way 
of the plaintifis as the heirs of Ramaswamy 
Iyer taking necessary proceedings for 
declaration of title. The scope of section 
15 has been anlaysed in several cases. lt 
. is enough to refer to a few of them. 


7. In Mullapudi Satya Narayana Brahmam 
and other v. Maganti — Seethayya!,. there 
was. a promissory. note, executed in 
favour of M. Seethayya on 5th Septem- 
ber, 1918. . The promisor filed a suit for 
declaration that it was obtained by 
fraud and undue influence and was not 
supported by consideration. The learned 
District Munsif upheld this contention 


1, (1927) 52 M.L.J. 396 :LL.R. 50 Mad. 
417 : A.LR. 1927 Mad. 597. 
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and’ passed a decree as prayed for. On. 
appeal this decree was reversed and the 
suit was dismissed. The appellate decree 
was passed in December, 1921. Within 
three years of that decree the plaintiff 
instituted a suit for recovery of the amount 
due under the promissory note. To get 
over the plea of limitation, as thesuit had. 
been filed more than 3 years after the 
execution of the promissory noteit was con- 
tended that the period of limitation must 
be considered to have been in suspension. 
during the pendency of the suit by the 
promissor `., viZ., 25th "September, ' 
1918, the date of the institution to 9th. 
December, 1921 the date of the appellate 
decree. There was, however, no prayer 
for an injunction in the suit by the pro- 
misor. The Court.also hed not granted 
any such injunction. It was held on 
these facts that the plaintiff was not 
entitled to a deduction of the perioc of the’ 
pendency of the earlier suit and that the 
present suit for recovery of the money due 
under the: promissory note,was barred. 


8. In Narayan Fivangouda v. Puttabait 
the Privy Council had to consider 
a case on the following facts. On 23rd 
February, 1970 the defendant in 
that case took possession of certain pro- 
perty claimed by the plaintiff as his own. 
To establish his title, the defendant. 
brought a suit against the plaintiff and 
obtained a temporary injunction of 25th 
November, 1920, restraining the plain- 
tiff from obstructing his possession, which. 
was later turned into a permanent injunc- 
tion. The injunction was dissolved by the. 
Privy Councilon 10th November, 1932. 
On 25th November, 1932, the plaintiff sued. 
to recover possession of the property and 
claimed to deduct from the period of 
limitation, the period from 25th November, 
1920 to l0th November, 1932, under 
section 15 of the Indian Limitation Act. 
The Privy Council speaking through Sir 
Madhavan Nair, held that the plaintiff 
was not entitled to any deduction if time, 
under section 15 of the Indian Limitation. 
Act, because there. was nothing in the 
injunction to support the contention. of 
the plaintiff that he was prevented from 
instituting the suit for possession in 1920 


1. (1944) 2 M.L.J. 358 : (1945) 47 Bom. L.R. 
1: ALR, 1945 P.C. 5. a w 
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or at any time before the expiry of the 
period of limitation, and that, therefore, 
the suit was barred by limitation. 


9. This decision was applied by the 
Supreme Court in’ Sirajul Hag Khan and 
others v. The Sunni Central Board of Wakf, 
U.P. and others. That was a case in 
which the. Central Board of Waki 
took into management certain properties 
of a Darga Sharif. On 18th October, 
1946 three of the five members of the 
Managing Committee of the Darga Sherif, 


had brought the suit, out of which the 


appeal to the Supreme Court arose, for 
a declaration that the Darga properties 
did not constitute a Wakf. There was an 
earlier suit in which a decree had been 
passed against the trustees of the Darga 
Sherif. On 16th October, 1941. ‘The 
decree directed the trustees not to interfere 
with the affairs of the Darga:as members 
ofthe Committee. On appeal this decree 


was set aside on: 7th March, 1946. Dealing - 


with the plea relating to the exclusion of 
this period Gajendragadkar, 
then was,''observed at page 1302 
follows : E E LE 


i 


- “It is plain that, for excluding 
time under this section, it. must be 
shown that the institution of the suit in 
question had been stayed by an 
injunction or order; in other words, the 
section requires an order or an injunc- 
‘tion which stays the institution of the 

suit. And so in cases falling under 

- section -15, -the party instituting the 
suit would by such institution be in 
contempt © of Court. If an 
express order or injunction is 
produced by a party that clearly meets 
the requirements of section 15. Whe- 
ther the requirements of section 15 
would be satisfied by the production 
of an order or injunction which by 
necessary implication stays the institu- 
tion of the suit is open to argument. 
We are, however, prepared to assume 
in the present case that section 15 would 
apply even to cases where the institu- 
tion of the suit is stayed by necessary 
implication of the order passed or in- 
junction issued in the previous litigation. 
But, in our opinion, there would be no 


1. 1959 S.C,J. 367: 1959 S.C.R. 1287: A.LR. 
1959 S.C. 198. — "n 
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justification for extending the applica-- 
tion if the subsequent suit would be 
inconsistent With the. spirit or substance 
of the order passed in the previous 
litigation, It is true that rules of limi-- 
tation are to some extent arbitrary and 
may frequently lead to hardship, but 
there can be no doubt that, in constru- 
ing provisions of limitation, equitable 
considerations are immaterial and irre-- 
levant, and in applying them effect must 
be given to the strict grammatical 
meaning of the words used by them. 
-` Nagendra Nath Dey v. Suresh. Chandra- 
Dey? ` l 


There’ is alsoa later decision of the 
Supreme Court in. Krishnappa Chettiar 
and others v. Nachiabba Chettiar and others?. 
That was. a. case in which an 
execution petition was not filed because of’ 
certain. composition proceedings which. 
were going on for a period of three years. 
lhe question was whether section. 15 (1) 
ofthe Limitation Act would apply so as to 
exclude the time: taken under the compo-- 
sition proceedings. It was held that section 
15 was restricted in'its application to a. 
case-where the execution of a decree had. 
been stayed by an injunction or an order, 
that the Limitation Act was a piece of 
adjective or procedural law and. not of 
substantive law and that the rules of pro- 
cedure could not be extended by analogy 
or reference to proceedings to which they-. 
did not expressly apply. 


10. The result of these authorities is to 
establish that in order to apply section 15. 
there must be an injunction or an order 
staying the execution of the suit. Having 
regard to Exhibits A-39 and’ A-40 on the 
facts herein, there was absolutely no such. 
injunction Beat the filing of any  suit.. 
The plaintiffs could have taken their own 
proceedings for declaration of their title 
to the property. They did not do so. The 
stay granted as against the execution pro-- 
ceedings in the eviction matter cannot. 
have the effect of staying any such suit. 
The test in such cases is whether if a party- 
filed a suit, he would be in contempt of 
Court. There was no such likelihood in 
the present case. The plaintiff cannot also 
contend that any suit if filed would. 
` 1. `(1932) 34 Bom.L.R, 1065. 

2. (1964) 2 S.C.R. 241: A.LR. 1964 S.C, 227: 
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only be infructuous or futile in the face of 
the proceedings in O.S. le. 24 of 1952. 
As pointed out by the Privy Council in 
Narayan Fivangouda v. Puttabai+, the 
institution of a suit can never 
be said to be futile, if it would thereby 
prevent the running of limitation. 


11. Thelearned counselífor the appellants 
contended that it was not obligatory on 
him to file such a suit as against the second 
defendant, who had no title to the property. 
He relied for this purpose on the decision 
of the Supreme Court in Hanuman | Pershad 
v. Roop Narain aud another?. In that 
case a suit was filed by a 
landlord against his tenant in 1941. 
The sub-tenant was also impleaded. The 
suit was for arrears of rent. The tenant 
denied that there was any relationship of 
landlord and tenant between. him and 
the plaintiff. The sub-tenant claimed 
ithat he had been in adverse possession for 
a long time and that neither the plaintiff 
nor the tenant had anything to do with it. 
"The suit was ultimately decreed in 1943. 
.A decree for arrears of rent was passed 
.against the tenant. There was no decree 
-as against the sub-tenant on the ground 
‘that he was in occupation only with the 
-permission of the: tenant. The tenant 
‘himself was paying the rent upto 1963 
-when the landlord filed an ejection suit 
‘for non-payment of the rent against the 
‘tenant. In execution, the landlord sought 
to eject the sub-tenant, who had all along 
‘been claiming adverse title. Subsequently 
the sub-tenant filed a suit for a declaration 
-that he was the owner of the house in 
-dispute by adverse possession. It was 
‘held that the possession of the sub-tenant 
-was not adverse to the landlord merely 
"because of the landlord's failure to bring 
. à suit for eviction against the sub-tenant or 
the licensee. It was held that there was 
-no obligation on the landlord to file a suit 
_after he had obtained a decree against the 
tenant and the tenant started paying rent 
.and the licensee acceded and allowed the 
rent being paid. In that case the sub- 
tenant was none other than the brother of 
the tenant. It was held that it was im- 
possible to believe that the sub-tenant did 
not know that the tenant was paying the 


1. (1944) 2 MLL.J. 358: (1945) 47 Bom. LR. 
1: ALR. 1945 P.G.5. ? 
2, ' A.LR. 1971 S.C. 1312. 
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rent. It is difficult to find any relevance 
of this citation to the case on hand. ‘The 
second defendant in the present case and 
his mother were not claiming any interest 
through the first defendant, though 
there were some allegations that the mother 
of the second defendant was a concubine 
of the first defendant and that the second 
defendant and his mother had been set up 
by the first defendant. Still there 1s no 
evidence in these proceedings to show that 
they derived any title from the first defen- 
dant. They are not in the position of sub- 
tenants or licensees fromthe first defendant. 
They had been putting forward their own 
claims to this property on behalf of Kongu 
Vellalar community. On these facts the 
Supremé Court's decision cited above has 
no application. 2 


12. The learned counsel for the appel- 
lants drew my attention to a decision in Md. 
Abdul Kadar v. ‘Mad. Thassin Md. Mustafa’. 
It was pronounced in that case that it was 
open to an auction-purchaser to file any 
number of applications for delivery of 
property and the fact that one applica- 
tion under Order 21, and rule 95 became 
infructuous or was dismissed owing to his 
failure to apply under Order 21, . rule 97, 
Civil Procedure Code, within limitation for 
reinoval of the obstruction caused by some 
person, was not a bar tothe maintainabi- 
lity of another application for delivery. This 
is not a case where there is any question as 
to whether successive applications for 


‘delivery of possession could be made. 


The present, question is whether the suit 
is within the period of limitation. 


13. It is axiomatic that the.period of 
limitation once it has started running is not 
interrupted. In the present case there 
was an assertion of hostile title by the 
second defendant and his mother even 
in the year 1951 when they set up title 
adverse to Ramasamy Iyer. Thus, the 
assertion of hostile title would start from 
that time. On 13th March, 1952 an 
order was passed directing them to deliver 
possession. At any rate, from that date if 
not from 1951, they could not remain in 
the property with any sembalance of any 
right. Their possession since then was 
adverse. The present suit has been filed 





1. (1962) 75 L.W. 448: A.LR. 1962 Mad, 432, 
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only on 20th March, 1964. Either com- 

uted from 195] or from 13th March, 
(1952, the present suit is beyond the period 
of limitation. The Court below acted 
irightly in dismissing the suit. | 


14. The learned counsel for the appellants 
relied on a Full Bench decision in Thondam 
Annamalai Mudali v. Tiruttani Ramasami 
Mudali and others!i. In execution ofa 
money decree certain immovable property 
was attached on 18th September, 1921. 
‘On 26th September, 1921, the judgment 
debtor's widow sold the property. On 
7th January, 1922, the property was sold 
jn execution proceedings and a stranger 
became the auction-purchaser. On Ist 
March, 1932, the stranger, auction pur- 
‘chaser, filed a suit for possession. The 
suit was resisted by the purchaser from the 
judgment-debtor's widow, who contended 
that section 47 of the. Code of Civil 
Procedure, was a bar to the institution of 
the suit. It was held that the stranger 
who purchased the property at the Court 
auction held in execution of a_ money 
decree was not a representative of the 
decree-holder. It was pointed out that a 
stranger who purchased the property at 
a Court auction was not entitled to apply 
for possession as against the judgment- 
debtor or his representative in interest 
"under section 47 and that when the judg- 
ment-debtor or any one at his instigation 
resisted or obstructedthe auction-purcha- 
ser, the auction-purchaser must proceed 
in accordance with the provisions 
-of Order 21, rule 97. It was also held that 
the aggrieved party's remedy in such a 
“case Was by way of suit. That principle 
"would apply only to cases where the 
-obstruction is from the judgment-debtor 
-or anyone at his instigation. This is not 
such a case, as the second defendant set up 
title on behalf of a third party. The 
question whether the plaintiffs could have 
proceeded under Order 21, rule 97 is also 
irrelevant, as I am now concerned only 
with a suit and not any application under 
. "Order 21, rule 97. If the plaintiffs could 
.file a suit now, they could have filed it in 
time. This contention is wholly alien to 
the question of limitation. It is unneces- 
-sary to go into these aspects further. In 
————— ''—É EC 
P» 1. (1941) ] M.LJ.45 : 63L.W. 27 : LLR. 
:(1941) Mad. 438 : A.LR. 1941 Mad. 161. 
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this view it is unnecessary to go also into 
the memorandum of cross-objections. 


15. The appeal is dismissed.. . The 
memorandum of cross-objections is also 
dismissed. No order as to costs, in both. 


R.S. Appeal dismissed. 
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Contract Act (IX of 1872), section 20— 
Promase to get a seat im the Medical 
College—Money lent on that promise— 
Agreement’ whether opposed to public 
policy — Maxim ‘in pari delicto potior 
est conditio possidentis’, applicability. 


It is well known that selection to the 
Medical Colleges in the State is made on 
the basis of merit in accordance with the 
norms prescribed from time to time by 
the Government. The public has an in- 
terest to see, that in the selection of 
candidates for a seat in the Medical 
College the fittest persons should be 
selected. The law will not uphold an 
agreement whereby a person has agreed 
to use his influence or position for the 
purpose of securing a title, contract or 
some other benefit from the Government. 
The public has a right to demand that 
the public officials shall not be induced 
merely by consideration of personal gain 
to act in a manner other than that which 
the public interest demands. [Para. 6.] 


The maxim în par? delicto potior est 
conditio  possidentis is founded on 
principles of public policy, which will 
not assist a plaintiff who has paid over 
money or handed over property in pur- 
suance of an illegal or immoral contract, 
to recover it back, for the Courts will 
not assist an illegal transaction in any: 
respect. [Para. 10.]' 
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Appeal against the decree of the City 
Civil Court (II Assistant Judge), Mad- 
ras, dated 30th November, 1974 and 
passed in Original Suit No. 1675 of 
1974. 

C. A. Mohd. Ibrahim and M. Khaja 
Mohideen, for Appellant. 

K. Krishnamoorthy, for Respondent. 


The Court delivered the following 


JupcMentT.—The defendant in 0.5. 
No. 1675 of 1974 on the file of the 
City Civil Court at Madras is the appel- 
lant. The respondent-plaintiff filed the 
suit for the recovery of a sum of 
Rs. 15,975 with future interest and costs 
in the following circumstances. 


2. According to the respondent the 
appellant is a building contractor and 
was at the relevant time constructing 
house No. 35, Muthu Gramani Street, 
Mylapore, Madras-4. He used to 
apply for loans to the respondent for his 
construction work. In 1968, the res- 
pondent was making attempts to get a 
seat for her son in the Madras Medical 
College. The appellant promised to 
obtain a seat for the respondent's son in 
the medical college if the respondent 
would lend him some money. Accord- 
ingly, the respondent paid Rs. 15,000 in 
all to the appellant. However, her son 
could not get a seat in the medicai 
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college. Since the appellant had obtain- 


ed the money from the respondent on 
false representation he was bound to. 
repay the same. On 8th January, 1971. 
he also executed Exhibit A-1 agreement 
undertaking to repay the money on or 
before 31st March, 1971. Since he. 
failed to make the repayment, the suit 
had to be filed by her for the refund of. 
the money. ds o 
3. The appellant in his- written state-- 
ment totally denied the averments in the 
plaint. He never received any money 
from the respondent as loan. He did. 
not make any promise to the respondent. 
that he would secure a seat for her 
son in the medical college. He denied. 
having executed any agreement as. 
alleged in the plaint. He further stated. 
that the respondent was introduced to: 
him by one Dr. Susai. Dr. Susai and. 
the respondent had told him that one 
Subramaniam of Chintadripet had 
undertaken to procure a seat for the res- 
pondent’s son in the medical college and. 
had received a large sum of money. 
However, he could not be traced and 
hence they wanted the help of the appel- 
lant in tracing the whereabouts of the- 
said Subramaniam. They could not 
trace Subramaniam. They therefore 
began to falsely implicate the appellant 
and finally took a promissory note exe- 
cuted by him’ by force with the help of a: 
police officer just on the eve of his son's: 
wedding. Within a few days of the 
execution of the promissory note the 
appellant sent a notice to Dr. Susai and 
the respondent to return the promissory 
note. The appellant then issued a law- . 
yer’s notice on 17th January, 1971 and 
the respondent sent a notice on 3rd 
December, 1972 claiming the refund of . 
Rs. 15,000. He further pleaded that 
in any event the object of the contract 
being against public policy, the respon-- 
dent would not be entitled to any relief. 
4. The trial Court raised the necessary . 
issues for adjudication. The - trial 
Court gave the following findings: (1) 
The appellant received Rs. 15,000 and 
executed Exhibit A-1 document, (2) only 
for aiding and accelerating the effort of 
obtaining a seat in the Madras Medical 
College for her son the respondent had 


m 


paid Rs. 15,000 to the appellant and in 
acknowledgment of that payment, the 
appellant had executed Exhibit A-1, and 
(3) even though the agreement was in- 
valid inasmuch as the respondent was a 
less guilty party, the parties should be 
restored to the position which they 
occupied prior to the coming into exist- 
ence of the contract and therefore the 
appellant should refund the amount he 
received under the illegal, contract. In 
the result, the trial Court, decreed the 
suit. The defeated appellant has appeal- 
ed to this Court against the Judgment 
and decree of the trial Court. 


5. The fact that it has been proved 
that the respondent had paid a sum of 
Rs. 15,000 to the appellant admits of no 
doubt. As per averment in the plaint 
Rs. 2,000 was paid in two instalments 
of Rs. 1,500 and Rs. 500 in July, 1968; a 
sum of Ks. 3,000 in August, 1968; a 
sum of Rs. 5,000 on 24th March, 1969; 
and a sum of Rs. 5,000 on 7th August, 
1969. Exhibits A-2 to A-5 are copies 
of the bank statements of account in the 
name of the respondent. They would 
show that the respondent had withdrawn 
various amounts on the days mentioned 
in the plaint. Therefore, it can be safely 
accepted along with the evidence of P. 
W. 1, that the amounts totalling to 
Rs. 15,000 was paid by the respondent to 
the appellant. Further in Exhibit A-1, 
dated 8th January, 1971 the appellant had 
agreed to repay the sum of Rs. 15,000 
on or before 31st March, 1971. It 
was specifically admitted before me by 
the learned counsel for the respondent 
that Exhibit A-1 contained. the signature 
of the appellant. However, he would 
urge that the said document was got exe- 
cuted by Dr. Susai and the respondent 
under threat and coercion with the help 
of a high police official. The burden is 
on him to prove this fact. There is 
absolutely no evidence. Even his own 
‘evidence as D.W. 1 does not help him. 
There is not even a proper suggestion to 
the respondent in her cross-examination 
regarding the circumstances under which 
Exhibit A-1 was got executed. No 
doubt, learned counsel would state that 
what he executed was a promissory note 
and not Exhibit A-1 agreement and that 


N.V.P. PANDIAN 0, M.M. ROY (Padmanabhan, 7.) 


419 


even in Exhibit A-6, dated 26th Novem- 
ber, 1972 mae dee behalf of the respon- 
dent by her coWnsel what is stated is that 
the appellant had executed a promissory 
note on 2nd January, 1971. It is the 
case of neither party that the appellant 
executed two documents Exhibit A-1 and 
another promissory note. In view of 
the fact that the appellant admits that 
he executed any one. document whether 
it is called a promissory note or other- 
wise and in view of the further fact 
that he admits his signature in Exhi- 
bit A-1 it could safely be taken that what 
the appellant executed was only Exhi- 
bit A-1 and nothing else, I, therefore, 
hold in agreement with the trial Court 
that the appellant received Rs. 15,000 
from the respondent and executed Exhi-- 
bit A-1 agreement. 


6. But the question for consideration: 
is whether the respondent would be 
entitled to maintain the action for the 
recovery of the plaint claim. It should. 
be noted that the suit is based on.the 
original loan and not merely on Exhibit 
A-l agreement. The specific case of 
the respondent is that in consideration 
of the promise made-by the appellant to- 
obtain a seat for her son in the Madras 
Medical College she paid Rs. 15,000 to- 
him. No doubt, she would say that she 
gave the money as loan to the appellant 
on the Jatter’s assurance that he would 
obtain a seat for her son in the Madras 
Medical College. But a reading of the 
entire paragraph 3 of the plaint would 
make it clear that it was because the 
appellant failed to get a seàt for her son 
in the Madras Medical College that the 
respondent filed the suit for the refund 
of the sum of Rs. 15,000. A reading of 
Exhibit A-6 notice, dated 26th Novem- 
ber, 1972 sent by the respondent's coun- 
sel would make it clear that the amount 
was paid for the purpose of securing 
a seat in the medical college and not as 
a loan as is now scught to be made out 
in the plaint. On the face of it, it is 
clear that the agreement was against 
public policy. It is well known that selec- 
tion to the medical colleges in the State 
is made on the basis of merit in accord- |, 
ance with the norms prescribed from | 
time to time by the Government. The}: 
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public has an interest to see that in the 
(selection of candidates fog a seat in the 
medical college the fittest Wersons should 
be selected. The law will not uphold an 
agreement whereby a person has agreed 
to use his influence or position for the 
|purpose of securing a title, contract or 
Isome other benefit from the Government. 
The public has a right to demand that 
the public officials shall not be induced 

erely by consideration of personal gain 
to act in a manner other than that which 

e public interest demands. Therefore, 
‘when the respondent borrowed Rs. 
15,000 in consideration of the appellant 
agreeing to use his influence and secure 
for her son a seat in the Madras Medical 
‘College, it could only be by means other 
than straightforward. 


7. In Halsburys Laws of England, 
Fourth Edition, Vol. 9, page 266, para- 
graph 392 it is stated: 


“Any agreement which tends to be 
injurious to the public or against the 
public good is invalidated on the 
grounds of public policy. The ques- 
tion whether a particular agreement is 
contrary to public policy is a question 
.of law, to be determined like any other 
by the proper application of prior 
decisions. It has been indicated that 
. new heads of public policy wil not 
‘be invented by the Courts for the fol- 
Jowing reasons: (1) Judges are more 
to be trusted as interpreters of the law 
_ than as expounders of public policy; 
and (2) It is important that the 
doctrine should only be invoked in 
clear cases in which the harm to the 
public is substantially incontestable. 
However, the application of any parti- 
. cular ground of public policy may well 
vary from time to time and the Courts 
wil not shrink from properlv apply- 
ing the principle of an existing ground 
to any new case that may arise. 
Conversely, many transactions are now 
upheld what in former times would 
have been considered against the policy 
of the law. The rule remains, ‘but 
its application varies with the princi- 


ples which for the time being guide 


public opinion. In fact, the adapta- 
_ bility of the rules of public policy 
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derives in large part from the gene- 
rality, and even ambiguity, with which 
those rules are expressed." 


8. Anson in his ‘Principles of the 
English Law of Contract, 22nd Edition" 
has arranged the contracts which the 
Courts will not enforce because they are 
contrary to public policy under certain 
heads. The . second head of Anson 
relates to agreements tending to injure 
the public service.. 


9. In Gherulal Parakh v. Mahadeodas!, 
Subba Rao, J., (as he then was), stated 
the law with regard to public policy thus: 


“Public policy or the policy of the law 
is an illusive concept; it has been 
described as ‘untrustworthy guide’, 
‘variable quality’ ‘uncertain one’, 
‘unruly horse’, etc. The primary duty. 
of a Court of law is to enforce a 
promise which the parties have- made 
and to uphold the sanctity of contracts 
which form the basis of society, but 
in certain cases, the Court may relieve 
them of their duty on a rule founded 
on what is called the public policy. 
The doctrine of public policy is extend- 
ed not only to harmful cases but also to 
harmful tendencies; this doctrine of 
public „policy is only a- branch of 
common law, and, just like any other 
branch of common law, it is governed 
by precedents; the principles have 
been crystallized under different heads 
and though it is permissible for Courts 
to expound and apply them to diffe- 
rent situations, it should only be invok- 
ed in clear and incontestable cases of 
harm to the public; though the heads 
are not closed and though theoretically. 
it may be permissible to evolve a new 
head under exceptional circumstances 
of a changing world, it is advisable in 
the interest of stability of society not 
to make any attempt to discover new 
heads in these days". 


In this statement of law Justice , Subba 
Rao himself has not closed the door on 
evolution of any new head of public 
policy. Danckwerts L.J., in Nagle v. 
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1. (1959) 2 MLL.J. (S.C.) 81 : (1959) 2 An. 
W.R: (S.C.) 81: 1959 S.C.J. 878 : ALR. 1959 
S.C. 781. | 
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Fielden’, observes: 


“The law relating to public policy 
cannot remain immutable. It must 
change with the passage of time. The 
wind of change blows upon it.” 


In Enderby Town Football Club v. 
F. A. Limited?, Lord Denning said: 


“I know that over three hundred years 
ago Hobart, CT., said, 'the public policy 
is an unruly horse’. It has often been 
repeated since. So unruly is the 
horse, it 1s said (per Truro, J., in 
Richardson v. Mellas?), that no Judge 
should try to mount it lest it run away 
with him. I disagree. With a good 
man in the saddle the unruly horse 
can be kept in control. It can jump 
over obstacles. It can leap the 
fences put up by fictions and come 
down on the side of justice as was done 
in Nagle v. Fielden’. P 


As I have already stated, the present 
case comes under the head ‘agreement 
tending to injure the public service’ men- 
tioned in Anson’s Law of Contract. 
Even if it is considered to be a new 
head of public policy, the Court should 
not feel shy to sponsor, it. In Ratan- 
chand v. Askar*, Chinnappa- Reddy, J., 
has quoted the following passage from 
än article by Dr. F. A. Mann in 
59 Law Quarterly Review at page 291: 


“Public policy may be an unruly horse. 
But this does not mean that on the 
proper occasion a Judge must not take 
his courage in his hands and mount 
the steed’.. 


Lord Chief Baron Pollock succinctly 
put the law as early as 1853 in Egerton 
v. Earl Brownlow’, thus: 


“the conclusions to which I have arriv- 
ed, from the decided cases and the 
principles they involve, are that all 
matters relating to the public welfare, 
all acts of the Legislature or the execu- 





(1966) 2 Q.B. 633 at 650: (1966) 2 W.L.R. 
(1970) 3 W.L.R. 1021. E 
(1824) 2 Bing. 229 at 252. 

(1975) 1 A.P.L.J. 344 : A.LR. 1976 A.P. 112. 
(1853) 4 H.L.C. 1. 
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tive must be decided and determined: 
upon their gwn merits only; and that 
it is again t the public interest (and 
therefore not lawful) ‘for any one 
officiously, wantonly and capriciously 
— ars to create any pecuniary inte- 
rest or other bias of any sort in the 
decision of a matter of public nature, 
and which involves the public wel- 
TALC ese vers 


Again we find the following statement 
of the law in Montefiore v. Menday 
Motor Components Co., Lid.*: 


“A contract mzy be against public 
policy either from the nature of the 
acts to be performed or from the 
nature of the consideration. In my 
judgment it is contrary to public policy ` 
that a person should be hired fo: 
money or valuable consideration 
when he has access to persons of 
influence to use his position and inte- 
rest to procure a benefit from the 
. Government. 


In Ratanchand v. Askar?, where the 
plaintiff agreed to finance and use his 
influence with the Ministers of the Gov- 
ernment and secure the estate to the 
defendants! predecessor for which the 
plaintiff should be given a share in the 
estate as and when it was got, it was 
held by a Bench of the Andhra Pradesh 
High Court thet the agreement. was 
destructive of all sound and good 
administration. The agreement dis- 
closed a tendency to corrupt or influence 
public servants to decide matters other- 
wise than on their own merits. The 
agreement was void as being opposed to 
public policy. Following the principle 
laid down in the above decisions I have 
no hesitation to hold that the object for 
which the respondent gave Rs. 15,000 
to the appellant. is to use his influence 


evidently with -the selection committee 


for selection of candidates to the Madras 
Medical College and that is opposed to 
public. policy. It evidences a clear ten- 
dency to corrupt or to influence public 
servants or men in charge of public 


.- 


1. (1918) 2 K.B. 241. | 
2. (1975)1 A.P.L.]. 344 : A.L.R. 1976 A.P. 112. 
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matters to decide and determine matters 
otherwise than upon their merits, a ten- 
dency most injurious to Mbblic office. 
In this context, the learned Judges of 
the Andhra Pradesh High Court have 
emphasised that it is irrelevant that the 
persons proposed to be influenced are 
incorruptible and are persons whose 
ability, honesty and patriotism are beyond 
all questions, and it 1s the very tendency 
of the agreement that makes it contrary! 
to public policy. I therefore confirm the 
finding of the trial Court that the agree- 
ment under which the respondent paid 
Rs. 15,000 to the appellant is invalid as 
it is opposed to public policy. 


10. The next question for consideration 
is whether in such circumstances the 
respondent would be entitled to maintain 
an action for refund of the money. The 
learned trial Judge has granted a decree 
for refund of the money in favour of 
the respondent on the ground that she 
was a less guilty party. There is 
absolutely no evidence at all available in 
the case for this finding of the lower 
Court. There is no evidence except the 
ipse dixit of P.W. 1 that the appellant 
volunteered to procure a seat for the res- 
pondent’s son in the Madras Medical 
College provided the latter would pay 
him Rs. 15,000.. It is the specific case 
of the respondent that she was trying 
for a seat for her son in the Madras 
Medical College and that it was in that 
connection that she paid Rs. 15,000 to 
the appellant on the latter promising to 
get a seat. In the circumstances, it 
could only be concluded that only the 
respondent must have approached the 
appellant for necessary help in the matter 
Of securing the seat for her son in the 
medical college. Therefore, both the 
appellant and the respondent must be 
considered to be ın pari delicto. Where 
each party is equally in fault the law fav- 
ours him wbo 1s actually in possession. 
|The maxim im pari delicto potior est 
|conditio possidentis is founded on the 
{principles of public policy which will not 
assist a plaintiff who has paid over money 
jor handed over property in pursuance of 
jall illegal or immoral contract, to recover 
it back, for the Courts will not assist an 
illegal transaction in any respect. In Sita 
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Ram v. Radha Bai and others, it has 
been held thus: 


“The principle that the Courts will 
refuse to enforce an illegal agreement 
at the instance of a person who is 
himself a party to an illegality or 
fraud is expressed in the maxim ^n 
part delito potior est conditio possi- 
dentis ........ But there are excep- 
tional: cases in which a man will be 
relieved of the consequences of an 
illegal contract into which he was en- 
tered, cases to which the maxim does 
not apply. They. fall into three 
classes: (9) where the illegal: purpose 
has not yet been substantially carried 
into effect before it is sought to reco- 
ver money paid or goods delivered in 
furtherance of it; (b) where the 
plaintiff is not- in ari delicto with the 
defendant; (c) where the plaintiff does 
not have to rely on the illegality to 
make out his claim. ....... Where the 

- parties are not in part delicto, the less 
guilty party may be able to recover 
money paid, or property transferred, 
under the contract. This possibility 
may arise in three situations: Firstly, 
the contract may be of a kind made 
illegal by statute in the interests of a 
particular class of whom the- plaintiff 
is one. Secondly, the plaintiff must 
have been induced to enter into the 
‘contract by fraud or strong pressure. 
Thirdly, a person who is under a 
fiduciary duty to- the plaintiff will not 
be allowed to retain property, or to 
refuse to account for moneys received, 
on the ground that the property or 
the moneys have come into his hands 
as the proceeds of an illegal transac- 
tion.” 


The present case does not fall in any 
of the exceptional cases referred to 


above. 


11. In Kuju Colheries v. Jharkhand 
Mines?, a mining lease was given in fav- 
our of the plaintiff contrary to the provi- 
sions of Mines and Minerals (Regula- 


(1968) 2 S.C.]. 231 : (1968) 1S.C.R, 805 : 
A.I.R. 1968 S.C. 534, 
2. - (1974) 2 S.C.C. 533 : (1975) 1 S.C.R. 703: 
A.I.R. 1974 S.C. 1892. AE. 
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tion and Development) Act, 1948 and 
the Mineral Concession Rules, 1949. 
There was proof to show that the plain- 
tiff could not have been in ignorance of 
the legal position. On the basis of the 
lease, the plaintiff did not get possession 
of the leased property and, therefore the 
plaintiff instituted the suit for recovery. 
‘of possession of the leased property 
along with mesne profits or in the alter- 
mative for refund of the sum of 
Rs. 80,000 and certain other sums. 
After the institution of the suit the 
relief in respect of possession of the 
mines became unenforceable in view of 
the Bihar Land Reforms Act. There- 
fore, the only relief which was pressed 
by the plaintiff was his claim for the 
‘refund of Rs. 80,000. Alagiriswami, 
J., on behalf of the Court held that the 
lease in favour of the plaintiff was con- 
trary to the provisions.of the Mines and 
Mineral (‘Regulation and Development) 
Act, 1948. and the Mineral Concession 
‘Rules, 1949 and as such void from its 
inception. Consequently, payment of the 
sum of Rs. 80,000 was not made law- 
fully, nor was it done under a mistake 
‘or under coercion and it could not be 
recovered. An attempt was made before 
the Supreme Court to bring the case 
within sections 65, 70 or 72 of the Con- 
‘tract Act. In dealing with this conten- 
‘tion it was observed this section 65 makes 
a distinction between an agreement and 
a contract. According to section 2 of 
ithe Contract Act an agreement which is 
‘enforceable by law is a contract and an 
‘agreement which is not enforceable by 
Jaw is said to be void. Therefore, when 
‘the earlier part of the section speaks of 
‘an agreement being discovered to be void 
it means that the agreement is not 
enforceable and is therefore not a con- 
tract. It means that it was void. It 
may be that the parties or one of the 
parties to the agreement, had known that 
the agreement was in law not enforceable. 
‘They misht have come to know, later 
that the agreement was not enforceable. 
"Ihe second part of the section refers to a 
contract becoming void. That refers to 
a case where an agreement which was 
originally enforceable and was therefore 
a contract becomes void due to  subse- 
quent happenings. In both these cases 
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any person who has received any advan- 
tage under such agreement or contract 
is bound to rore such advantage, or to 
make compensation for it to the person 
from whom he received it.. But where 
even at the time when the agreement is 
entered into both the parties knew that 
it was not lawful and, therefore, void, 
there was no contract but only an agree- 
ment and it is not a case where it is 
discovered to be void subsequently. Nor 
is it a case of the contract becoming void 
due to subsequent happenings. There- 
fore, section 65 of the Contract, Act did 
not apply. It also ruled out the appli- 
cability of sections 70 and 72 of the 
Contract Act on the ground that the pay- 
ment of the money was not made lawfuly, 
nor was it done under a mistake or under 
coercion. In coming to this conclusion 
the Supreme Court approved the deci- 
sion of the Hyderabad High Court in 
Budhulal v. Deccan Banking Co.*. 


12. Following these decisions, it has to 
be held that the instant case ‘falls clearly 
under the maxim im par? delicto potior 
est conditio possidentis. |The respon- 
dent must have known when she paid 
Rs. 15,000 that she was paying the 
money for an illegal object or an object 
opposed to public policy. She cannot in 
any way be considered to be a less guilty 
party as none of the situations contem- 
plated in Sita Ram v. Radha Bai and 
oihers?, is present. I therefore follow 
the decisions in Kuju Collieries v. Jhar- 
khand Mines?, and in  Ratanchand v. 
Askar*, and hold that the respondent is 
not entitled to a refund of the money 
from the appellant. The respondent her- 
Self could not get the relief she wanted 
without setting up and proving the illegal 
object for which she had paid the money. 
I therefore set aside the judgment and 
decree of the trial Court, dismiss the 
suit and allow the appeal with costs. 

Ron ^ Appeal allowed. 
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IN THE HIGH COURT OF JUDI-: 


CATURE'AT MADRAS. 


PRESENT :—T. Ramaprasada Rao, OCT. 


Susiladevi Ammal and others 
| Petitioners* 
V. 


"The State of Madras by the Collec- 
tor of Tanjore at Tanjore 


. Respondent. 
Tamil Nadu Land Ceiling Act (LVI. 


of 1961), sections 22 and 23—Effect of 
—Fair, simple and genuine sale—Could 
be taken into account by authorised 
officer for fixing quantum of holding— 
Partition ‘ffected after the Act came into 
force void.: 


In this petition there was no dispute that 
the Tamil Nadu Land Ceiling Act LVII 
of 1961 had to be applied to the facts. 
The holding of a landlord has to be deter- 
mined as on 6th April, 1960. The 
notified date is 2nd October, 1962. 
Notifications under sections 12 and 14 
had not been issued. The question 
arose whether a sale effected by the land- 
lord after 6th April, 1960, but before 
the notified date and in any event before 
the notification under section 12, had to 
be considered or not for the purposes of 
fixing the quantum of the land-holding. 
Section 22 of the Act does not lay down 
an embargo. on the consideration of such 
sales particularly to discover therefrom 
whether the sale was a motivated sale 
or designed sale. If such a sale effect- 
ed by the landholder was for the pur- 
pose of circumventing the law and the 
Act in question, then it could be ignored. 
Tf, however, it was a fair, simple and 
genuine sale, it could be taken into ac- 
‘count by the Authorised Officer; that 
this is the effect of section 22 of the Act 
is seen from the decision rendered in 
Naganatha Ayyar v. Authorised Officer, 
(1971) 1 M.L.J. 274. 


As law is always tempered with mercy 
and justice is a product of such merciful 


* CRP. No. 2684 of 1974. 
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application of law, the Appellate Autho- 
rity should have given an opportunity to 
the petitioners to refer to the sale deed: 
dated 16th June, 1962 and satisfy, if 
they could that it was a genuine one. 
This opportunity was not given to the 
petitioners. To that extent, there is: a 
material irregularity in the order which: 
has to be corrected. [Para. 2.] 


As the law stands any partition effected 
after the Act came into force shall be 
void and shall be ignored by the Autho- 
rised Officer. The Civil Revision Peti- 
tion was partly allowed and the subject-. 
matter was remitted to the Land Tribu- 
nal for a fresh consideration. 


[Para. 4.} 
Cases referred to:— : 


Naganatha Ayyar v. Authorised Officer, 
(1971) 1 M.L.J. 274; B. E. Kaliya- 
perumal Nattar v. Authorised Officer, 
(Land Reforms), (1973) 2 M.L.J. 95: 
86 L.W. 446: A.I.R. 1973 Mad. 389. 


Petition under section 83 of the 
Tamil Nadu Land Ceiling Act LVIIL 
of 1961 praying the High Court to revise 
the order of the Court of the Subordi- 
nate Judge, (Land Tribunal) Mayuram 
dated 3rd July, 1974 and made in C. M. 
A. No. 23 of 1972 (M.R.I. 114 (S)/ 
MNL.A.3 Authorised Officer, (Land. 
Reforms), Mayuram. 


M. Kumaraswami Pillai, for Petitioners. 


K. Venkataswami, for Additional Gov- 
ernment Pleader, on behalf of State. 


The Court made the following 


ORDER.—In this petition, there is no dis- 
pute that the Tamil Nadu Land Ceiling 
Act LVIII of 1961 has to be applied to. 
the facts. The holding of a landlord has. 
to be determined as on 6th April, 1960. 
The notified date is 2nd October, 1962. 
Notifications under sections 12 and 14 
have not been issued. | The question 
arose whether a sale effected by the 
landlord after 6th April, 1960, but be- 
fore the notified date and in any event 
before the notification under section 12, 
has to be considered or not for purposes 
of fixing the quantum of the land-hold- 
ing. The transaction being a sale, the 


II} 


petitioners ought to have produced the 
sale-deed or any substituted evidence 
therefor -before the Authorised - Officer. 
He did not do so. But they produced 
the same before the appellate Authority, 
namely, the Land Tribunal (Subordinate 
Judge, Mayuram). The learned Judge 
rejected the said document and did not 
consider it as he was of the view that 
Tamil Nadu Act LVIII of 1961, and 
not Tamil Nadu' Act XVII of 1970 
would apply to the facts of this case. 
Secondly, the Officer was of the view 
that a partition between the members of 
the family on 29th April, 1970 cannot 
be taken into consideration at all as it 
was a partition deed after 6th April, 1970. 
For these two reasons, the Tribunal did 
not interfere with the order of the Autho- 
rised Officer. As against this, the pre- 
sent civil revision petition has been filed. 


As regards the first point whereunder 
the Land Tribunal (sic) refused to 


consider for all purposes the sale deed, 


under which the land-holder is said to 
have sold about 3 acres and 66 cents on 
16th June, 1962, there is some force in 
the contention of the learned counsel for 
the petitioners. Section 22 does not lay 
down an embargo on the consideration 
of such sales particularly to discover 
therefrom whether the sale was a moti- 
vated sale or a designed sale. If such a 
sale effected by the landholder is for the 
purpose of circumventing the law and 
the Act in question, then it could be 
ignored. If however it is a fair, simple 
and genuine sale, it could be taken into 
account by the Authorised Officer. 
That this is the effect of section 22 of 
the Act is seen from a decision rendered 
by Ramanujam, J., in Naganatha Ayyar 
v. Authorised Officer’. The learned 
Judge observed as follows: 


“Section 22 has to be construed as one 
intended to invalidate transfers en- 
tered into only with a view to defeat 
' the provisions of the Act without a 
bona fide intention to transfer title 
under the document of transfer." 


I shall adopt the ratio of this decision 
of the learned Judge. 
1. (1971) 1 MLJ.274. — | 
ML j~ot 
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2. Then the question arises whether 
the mere circumstance that the sale deed 
was not prodilisd before the Authorised 
Officer, but only before the Appellate 
Authority would disentitle the petitioners 
from pursuing their remedies to satisfy 
the statutory authorities that the sale 
deed is a genuine one and that the sub- 
Ject-matter of the sale deed ought to be 
excluded for the purpose of fixing the 
ceiling limit. As law is always tempered | 
with mercy and justice is a product of | 
such merciful application of law, the| 
Appellate Authority should have given| 
an opportunity to the petitioners to refer, 
to the sale-deed dated 16th June, 1962), 
and satisfy, if they could, that it was a | 
genuine one. This opportunity was not| 
given to the petitioners. To that extent, | 
there is a material irregularity in the} 
order which has to be corrected. 


3. A reference could also be made to 
gection 78 (3) (c) of the Act which 
enables the Appellate Authority to con- 
sider additional evidence if the situatiow 
warrants. `` 


4. As regards the second point, there 
is no substance in it having regard to 
the amendment of section 23 itself by 
Tamil Nadu Act XXXII of 1974. By 
the amended Act, a retrospective effect 
was given to the new provision made 
under it under amended provision 23 ' 
(b) of the Act and any  sub-division 
whether by a partition or otherwise 
effected on or after the notified date and 
before the publication of a notification 
under sub-section (1) of section 18 of 
the Act shall be deemed to have been 
void, and accordingly . the Authorised 
Officer shall calculate the ceiling area of 
such person as if no such transfer or 
sub-division had taken place. This 
amended provision is retroactively ope- 
rative. ` Having regard to the amended 
provision as above, the decision in B. 
E. Kaliyaperumal Nattar v. Authorised 
Officer (L.R.)*, relied upon by the learn- 


. ed counsel for the petitioners cannot be 


of any help to them. As the law stands, 
any partition effected after the Act came 





1. (1973) 2 M.L.J. 95: 86 L.W. 446:A.LR 
1973 Mad. 389. 
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into force shall be void and shall be 
ignored by the Authorised Officer. In 
these circumstances, the p@tioner’s can- 
not have relief in so far the second point 
gis concerned. 


19. The civil revision petition is partly 
allowed and the subject-matter 1s remit- 
ted to the file of the Land Tribunal 
(Subordinate Judge of Mayuram) for a 
fresh consideration in the light of the 
‘observations aś above. There will be no 
-order as to costs. 


R.S. 





Petition partly 
allowed. 


IN THE HIGH COURT OF JUDI- 
“CATURE AT MADRAS. 


PRESENT:—V. Sethuraman, 7. 

'Goodu Saheb and others.. Appellants® 
v. 

Rakiabi alias Nunni Bi and others 


es Respondents. 


CA) Mohammedan Law—Marz-ul-maut— 
Essential conditions required. 


B) Will—Genuineness—Onus of proof. 


(C) Civil Procedure Code (V of 1908), Order 
6, rule 4—Pleadings regarding undue in- 
_fluence—Particulars necessary. 


To constitute a malady marz-ul-maut, 
there must be (l)* proximate danger 
of.death, so that there is a preponderance 
of apprehension of death, (2) some degree 
of subjective apprehension of death 
in the mind of the sick person and (3) 
some external indicia, chief among which 
‘would be inability to attend to ordinary 
avocations. It is not necessary, however, 
to come to a definite finding that the 
disease which caused the apprehension 
of death was the immediate cause of 
death. [Para. 9.] 


‘Order 6, rule 4, Civil Procedure Code, 
provides that in all cases in which the 
party pleading relies on among others 
undue influence, and in all other cases 
in which particulars may be necessary 
beyond such as are exemplified in the 
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forms provided in the Code, particulars 
(with dates and items, if necessary) shall 
be stated in the pleadings. Thus, in the 
case of undue influence, there is a man- 
datory requirement of particulars having 
to be set out in the pleadings. .[Para. 13.] 


The law as regards onus is clear. The 
person who propounds a will is under a 
greater obligation to prove by clear evi- 
dence that the will was executed by the 
testator and at the time of the execution, 
he was a free agent and possessed of a 
sound disposing of state of mind. How- 
ever, in the case of a settlement, as well 
as a will, so long as the execution of the 
document is proved, the onus is on the 
person who assertsthat the document was 
procured by undue influence. In cases 
other than a will, at any rate, the person. 
who alleges has to prove that the execu- 
tant did not have the mental capacity to 
comprehend the nature of the transaction. 

[Para. 25.] 


Cases referred to : 


Poosathurai v. Kannapppa Chettiar, (1920) 1. 
L.R. 43 Mad. 546 : 38 M.L.J. 349; Afsar 
Shaikh v. Soleman Bibi, (1976) 2 S.C. . 
374: A.L.R. 1976 S.C. 163; Fatima Bibee v. 
Ahmed Baksh, (1904) I.L.R. 31 Cal. 319; 
Fatima Bibi v. Ahmed Baksh, 1.L.R. (1908) 
35 Cal.271; Subash Ghandra v. Ganga Prosad, 
(1967) 2 S.C.J. 159: (1967) 1 S.C.R. 
331 : A.LR. 1967 S.C. 878; Ladli Prasad 
Faismal v. Karnel Distillery Co.,Ltd., (1964) 
2 S.G.J. 12 : 33 Com. Case. 593 : (1964) 
1 S.C.R. 270: A.L.R. 1963 S.C. 1279; H. 
Venkatachala Iyengar v. B.N. Thimmajamma, 
1959 S.C. J. 507: (1959) 1 S.C.R. (Supp.) 
496: A.lR. 1959 S.C. 443; Ponnayya v. 
Suppammal, (1946) 1 M.L.J. 308 : (1946) 
59 L.W. 225 : A.L.R. 1946 Mad. 391 (2). 


Appeal against the decree of the District 
Judge, Dharmapuri at Krishnagiri in 
Original Suit No. 37 of 1970. 


M.S. Venkatarama Iyer, V. Krishnan and 
V. Syamalam, for Appellants. 


M. Kalyanasundaram, for Respondent. 
The Court delivered the following 


JouDemEenT.—This appeal has been filed 
by the defendants in O.S. No. 37 of 
1970 in the Court of the District Judge 
of Dharmapuri at Krishnagiri. 


11) 


‘2. The suit property is a house which 
belonged to one Diwan Sahib who died 
‘about 25> years ago leaving behind him 
his widow Badibi alas Jamila Bi, his 
son Goodu Sahib (the first defendant) 
and five daughters. Plantifis 1 to 4 
are the four daughters, and the fifth 
‘daughter by name Syeda Bi is now no 
‘more. Diwan Sahib executed a sale 
‘deed in favour of his wife Badibi on 10th 
‘December, 1940 under Ex. B-2 fora 
sum of Rs. 300. The said Badibi ex- 
cuted a deed of gift on 6th December, 
1969 marked as Ex. B.l in the case, 
in favour of her son Goodu Sahib who 
is the first defendant in the suit. She 
-died some time in January, 1970, t.e., 
about a month after the said gift. Plain- 
tiffs 1 to 4, namely, the daughters of 
the said Jamela Bi and the fifth plaintiff, 
the son-in-law through the deceased 
«daughter filed the present suit for parti- 
tion and separate possession contending 
that the sale-deed in favour of the said 
-Badibi alias Jamila Bi was only a nominal 
transaction that she was one of the 
heirs of Diwan Sahib on his death and 
‘that the deed of gift, if at all, would be 
-valid only in respect of her 1/8th share. 
“There was a plea that the deed of ‘gift 
‘had to fail because it was a death bed 
‘gift coming within the scope of the 
‘doctrine of marz-ul-maut known to 
‘Mohammedan Law. There was also an 
allegation that the said deed of gift 
‘had been taken from Badibiby undue 
‘influence, so as to be void and invalid. 


:3. The first defendant is the son of 
-Badibi and also the donee. The 
-other defendants are only tenants in 
‘the premises. 


‘4. The first defendant in his written 
:Statement pleaded that the sale in favour 
-of his mother Badibi was an absolute 
one for full consideration, that the gift 
-could not fail as a death bed gift as, at 
the time of the gift, Badibi was hale 
.and hearty and that there was no ques- 
stion of any undue influence being exer- 
«ed on her by him. 


The trial Court framed the following 
material issues : 


l. "Whether the deed of sale executed 
by Diwan Sahib in favour of Badibi 
alias Jamila Bi was sham and nominal? 


GOODU SAHEB 9. RAKIABI (Sethuraman, F.) 


427 


2. Whether the deed of gift executed 
by Badibi glias Jamila Bi in favour 
of the fin defendant was brought 
about by undue influence? 


3. Whether the said deed of gift 
was executed by Badibi alzas Jamila 
Bi during marz-ul-maut? 


5. It was held that the sale-deed in 
favour of Badibi by Diwan Sahib was 
not a sham and nominal one and was 
valid. It was further held that Ex. 
B-1 the deed of gift was the result of 
undue influence practised by the donee 
upon his old helpless mother who had 
been depending on him all through. 
On the question of the gift being a death 
bed one, the finding was that the deed 
had been executed during marz-ül-maut 
in favour of one of her heirs by Badibi 
and it was totally invalid as the other 
heirs had not consented thereto. The 
trial Court granted a preliminary decree 
for partition and separate possession of 
the plaintiffs’ 29/42nd share in the 
schedule properties. It is this decree 
that is now attacked by the first defen- 
dant. l l 


6. The learned counsel for the appel- 
lants -contended that the deed of gift 
was executed by Badibi in full possession 
of her mental faculties, that she was 
not ill at the time when she executed 
the gift deed and that the gift deed could 
not be said to fall within -the scope 
of the doctrine applicable to death bed 
gifts. He further contended that there 
was no question of any undue influence 
being exerted on her and that the tran- 
saction was open and voluntary. ‘The 
respondents’ counsel contested these 
submissions. ` Ss 


7. Two questions call for consideration 
in this appeal. The first is whether 
the deed can be said to be one executed 
during marz-ul-maut, so as to be invalid. 
The second is whether the gift suffered 


‘from any infirmity of having been exce- 


cuted on account of any undue influence 
exerted by the first defendant over his 
mother, the donor. 


8. Paragraph 135 of Mulla’s Principles 
of Mahomedan Law-—Eighteenth Edi- 
tion deals with gift made during 
marz-ul-maut, It runs as follows:— 
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2f*..AÀ gift made by a Mahomedan 
during marz-ul-maut ory death—ill- 
ness cannot take effect ond a third 
of his estate after payment of funeral 
expenses and debts, unless the heirs 

_ give their consent, after the death, of 
the donor, to the excess taking effect; 
nor can such a gift take effect if made 
in favour of an heir unless the other 
heirs consent thereto after the donor’s 
death. 


Explanation:—A marz-ul-maut is a 

malady which induces an apprehen- 
. sion of death in the person suffering 

from it and which eventually results 
= in his death." 


9. It has been pointed out by the same 
author that it is an essential condition 
of marz-ul-maut, that is, death-illness 
that the person suffering from the marz 
(malady) must be under an apprehension 
of maut (death) and that the most valid 
definition of death-illness is that’ it is 
one which it is highly probable will issue 
fatally. Where the malady is of long 
continuance and there is no immediate 
apprehension of death, the malady is 
not marz-ul-maut. ‘To constitute a malady 
marz-ul-maut, there must be: (1) proxi- 
mate danger of death, so that there is a 
preponderance of apprehension of death; 
(2) some degree of subjective apprehen- 
sion of death in the mind of the sick 
person; and (3) some external indicia, 
chief among which would be inability 
to attend to ordinary avocations. It is 
not necessary however, to come to 
a definite finding that the disease which 
caused the apprehension of death was 
the immediate cause of death. (See 
page 147 and 148). The statement 
of the legal position on the above lines 
is not and cannot be in dispute. 


10. A Bench ofthe Calcutta High Court, 
in Fatima Bibee v. Ahmed Baksh* observed: 


- * According to the Mahomedan Law, 
` three things are necessary to cons- 
titute marz-ul-maut or death-illness 
viz. (i) illness, (i?) expectation of 
fatal issue, and (57) certain physical 
incapacities, which indicate the degree 
of the illness. The second condition 


PRMCENEE———— D ra a la ani nuc 


1. (1904) LL.R. 31 Cal. 319. 
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cannot be presumed to exist from the- 
existence of the first and the third,. 
as the incapacities indicated, with. 
perhaps the single exception of the ' 
case in which a man cannot stand. 
up to say his prayers, are no infallible 
signs of death-illness. 


When a malady is of long continuance 
and there is no immediate apprehen-- 
sion of death, itis not a death-illness; 
so that a gift made by a sick person in 
such circumstances, if he is in the 
full possession of his senses, is not. 
invalid... .” 


This decision was taken on appeal in. 
Fatima Bibi v. Ahmed Baksh.M The deci-- 
sion was affirmed and it was held that 
whether the donor was or was not under- 
apprehension of death at the time the 
deed was executed was the decisive test 
un that was a question essenialy of 
act. 


11. It is in the light of those principles 
that the facts here have to be examined.- 
The witnesses for the plaintiffs have all. 
stated that Badibi was suffering from some 
kind of bone tuberculosis and paralysis.. 
There i.a parrot-like repetition of the 
relevant vernacular expressions in each. 
one of the depositions of P.Ws. 1 to 8. 
Curioulsy enough, there is absolutely 
no mention of any such illness in the 
plaint itself. The absence of any men-- 
tion of the illness in the plaint shows- 
that the repetitive statements in the 
depositions are only after-thoughts put 
into the mouth of the witnesses who came 
to give evidence. There is evidence to 
show that the lady Badibi had sustained. 
a hip fracture some time prior to her 
death. According to the first defendant, 
it was about ten years prior to her death. 
Some ofthe witnessesfor the plaintiffs have 
given the time of fracture from two years. 
to one year preceding her death. Whether- 
it was ten years or one or two years. 
prior to her death, the fracture must 
have healed by the time the document 
came to be executed. In fact, this. 
fracture is not by itself mentioned even. 
in the depositions as the death-illness. 
The result of the fracture was that she 
had to walk with some support. Beyond. 





1, LLR. (1978) 35 Cal 271, 
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‘that, she appears to have been moving 
-about with some kind of assistance. 
“There is absolutely no reliable evidence 
about the bone T.B. or paralysis. Except 
one ofthe witnesses, the rest. of them do 
not even say as to which part of the body 
-was struck by paralysis. P.W. 7 is the 
only witness who says that the paralysis 
- was on the left-side. If really she was 
“struck by paralysis on the left-side, one 
"would not have expected her to move 
about at all. The evidence of P.W. 
-8 who claims to be a Unani doctor who 
.had .administered some medicines to 
-her some time prior to her death, cannot 
‘be accepted as truthful as he is related as 
a sambandh. His daughter is married 
to the second plaintiff’s son. He was 
thus interested in securing a share for 
the second plaintiff. There is thus no 
independent or reliable testimony in 
regard to the illness much less about it 
being a death-illness, so as to hold that 
the gift deed was executed during marz- 
-u-maut. The finding of the learned 
District Judge to the contrary cannot 
be supported by the evidence on record. 


` 12. The next question is as regards 
‘the exertion of undue influence by the 
‘first defendant on his mother. In para- 
‘graph 5 of the plaint, after referring 
to the execution of the gift during marz- 
ul-maut, it is stated “‘the first defendant 
using undue influence and coercion got 
a: gift deed executed by her in his favour 
on or about 6th December, 1969 of all 
these suit properties." 


413. Order 6, rule 4, Civil Procedure Code, 
{provides that in all cases in which the party 
pleading relies on among others undue 
jinfluences, and in all other cases in which 
jparticulars may be necessary beyond 
such as are exemplified in the forms 
jprovided in the Code, particulars (with 
{dates and items if necessary) shall be 
stated in the pleadings. Thus, in the 
|case of undue influence, there is a manda- 
|tory requirement of the particulars having 
jto be set out in the pleadings. 


14. The Supreme Court in Subash 
‘Chandra v. Ganga Prosad? laid down that 
before a Court is called upon to examine 
whether undue influence was exercised 





1, (1967) 2 S.C.J. 159: (1967) 1 S.C:R. 331 : 
A.LR. 1967 S.C. 878. 
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or not, it must scrutinise the pleadings 
to find out that such a case has been 
made out that full particulars of 
undue influence have been given as in 
the case of fraud. Reference has been 
made to this aspect of the pleading 
having been given great stress in an earlier 
decision of the Supreme Court, namely, 
in the case of Ladli Prasad Jaiswal v. Karnal 
Distillery Co., Lid At page 295 of that 
decision, it was observed : 


“A vague or general-plea can never 
serve this purpose; the party pleading 
must therefore be required to plead 
the precise nature ofthe influence 
exercised, the manner of use of the 
influence, and the unfair advantage 
obtained by the other." - 


15. I have already referred to the 
portion oí the pleading regarding undue 
influence and except for a bare asser- 
tion or a vague reference of undue in- 
fluence, there is nothing in the plaint 
which gives any kind of particulars of 
undue influence said to have been exerted. 
The plaintiffs claim based on undue 
influence has, therefore, to fail even on 
the threshold. 


16. The learned counsel for respon- 
dents submitted that the plaint had been 
drafted in the mofusssil and it must not 






‘be scrutinised strictly and that so long 


as the circumstances that are present 
in the case made out undue influence, 
the inference regarding undue influence 
should be drawn. He relied for this 
purpose on the following circumstances: 
(1) the relationship between the first 
defendant and Badibi; (2) the stamp 
papers having been purchased by the 
first defendant and he had himself paid 
the registration, fee; (3) the scribe and 
attestors having all been assembled by 
him; (4) the absence of independent 
advice available to. Badibi; (5) the 
scribe not having been examined; and 
(6) the onus to prove that the document 
was free from undue influence being 
on the propounder. I shall take each 
one of these circumstances and examine 
the contention even on the basis that 
the failure to set out the necessary parti- 
culars in the plaint .may be left out of 
consideration. 
—————————— 

1. (1964) 2 S.C.J. 12 : (1964) 1 S.C.R. 270 : 
33 Comp. Cas. 593 : A.I.R. 1963 S.C. 1279. 
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17. The Privy Council in Peosathurai v. 
Kannappa Chettiar! wee as follows: 


“ To treat undue influl Mic as having 
been established by proof of the rela- 
tions of the parties having been such 
that the one naturally relied upon the 
other for advice, and the other was 
in a position to dominate the will of 
the first in giving it, is erroneous. 
That merely proves influence. But 
both by the Law of India and the 
Law of England more than mere 
influence must be established so as 
to render it, in the language of the 
Law, ‘undue.’ It must be established 
that the person in a position of domi- 
nation has used that position to obtain 
unfair advantage for himself and so 
as to cause injury to the person relying 
upon his authority or aid. 





When the relation of influence as 
above set forth has been established, 
and it is also made clear that the 
bargain is with the person who in- 
fluences the other, and is in itself 
unconscionable, then the person in 
a position to use his dominating power 
has the heavy burden thrown on him 
of proving affirmatively that no domi- 
nation was practised so as to bring 
about the transaction but that the 
grantor of the deed was scrupulously 
kept separately advised in the inde- 
pendence of.a free agent. .” 


.. 18. The Supreme Court in Afsar Shaikh 
v. Soleman Bibi? pointed out as follows: 


“The law as to undue influence in 
the case of a gift inter vivos is the 
same as in the casé of a contract. 
It is embodied in section 16 of the 
Indian Contract Act. Sub-section 
(1) of section 16 defines ‘undue in- 
fluence’ in general terms. It provides 
that to constitute ‘undue influence’ 
two basic elements must be cumula- 
tively present. First, the relations 
subsisting between the parties are 
such that one of the parties is in a 
position to dominate the will of the 
other. Second, the party in dominant 
position uses that position to obtain 


qe eee 
1. 38M.LJ. 349: 47 I.A. 1 : (1920) LLR. 


43 Mad. 546. 
9. (1976) 2 S.C.J. 374 : (1976) 2 S.C.R. 327 : 


A.LR. 1976 S.C. 163 at 168. 
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an unfair advantage over the other. 
Both these conditions must be pleaded. 
with particularity and proved by the 
person seeking. to avoid the transaction” 
(italicised by me) Even in dealing with’ 
a will, the Supreme Court pointed. 
out in H. Venkatachala Iyengar v. B.N. 
Thimmajamma} that if there was any 
allegation of fraud, undue , influence 
etc., the onus would be on the person. 
making the allegation. ” 


19. The relationship between the first 
defendant and his mother cannot thus: 
by itself be a ground for inferring undue 
influence. The onus is on the person 
making the allegation of undue influence. 
Undue influence has not been -proved. 
on the facts here. Though he may have 
had influence over his mother, there 


. must be proof of something done unduly 


and that hasnot been discharged in this. 
case. 


20. The evidence on record shows that 
the first defendant and his mother were: 
living together. The evidence of the 
defendants’ witnesses is to the effect: 
that she came to the shop in which the: 
document was executed with some sup- 
port. She was obviously limping because 
of the fracture.That she was in a` posi- 
tion to move is established by the act 
that she came to the Registrar's Office 
and herself presented the document 
for registration. A lady like her had. 
necessarily to rely on some male help 
for the purpose of getting the necessary 
assistance in having the document exe- 
cuted. It is not as if the -document 
was got executed in a hole and corner 
way. It was done in the full lime-light 
in the presence of anumber of persons. 
in the bazaar. There is no evidence 
to show that the document was written. 
to the dictation of the first defendant. 
The learned counsel for the respondents. 
submitted that he having assembled the 
scribe and the witnesses and also paid 
the registration fee should be taken to 
have exerted undue influence and got 
the document in the manner desired by 
him. However, there is absolutely no 
evidence to the effect that the whole 
document was got executed only to the 
dictation of the first defendant. 


EE  ——————————— ——————— 
1. 1959 S.C.J. 507 : (1959) 1 S.C.R. (Supp.) 
426 : A.LR. 1959 S.C. 443. 


m 


21. The contention that there was no 
independent advice available to her was 
sought to be based on the fact that the 
scribe and the attesting witnesses were 
all chosen by the first defendant whom he 
had brought together. However, the 
lady was in full possession of her senses. 
If really she was being made to write 
a document which she did not approve 
of, then one would have found 
protest from her. At the Registrar's 
Office, P.W. 4 was present. P.W. 4 
is none other than the fifth plaintiff, 2.e. 
the son-in-law of Badibi through her 
deceased daughter. He is stated to 
have gone to the Registrar’s Office to 
enter his protest to the registration of the 
document. According to the learned 
counsel for the respondents, the Sub- 
Registrar referred the parties to a civil 
suit, if so advised. However, if Badibi 
was executing a document which she 
did. not approve of, then she should have 
made capital of the sight of the fifth 
plaintiff and would have raised her 
objection against the first defendant get- 
ting her to execute such a document. 
There is no evidence of any such protest 
from her. The learned counsel for the 
respondents referred to the fact that 
she was about or more than 75 years 
old at the time of the execution of the 
document. Old age itself is no proof 
of loss of mental faculties and I do not, 
therefore, find any scope to draw any 
inference of undue influence on the 
facts here. Reliance was also placed on the 
fact that allthe daughters had been disin- 
herited. In the document itself, there 
is reference to the fact that the daughters 
had been married. It is in evidence that 
they were married by expending about 
Rs.2,000 to Rs. 4,000 in each case. 
There was only one family house in which 
the first defendant and his mother were 
residing. The lady appears to have 
considered her son to deserve the gift 
of these properties so that he was not 
disturbed by any of the daughters from 
residing there. There is nothing unna- 
tural about it. As the daughters had 
been properly married off, the lady 
apparently considered that the son 
should have his house for himself and I 
do not find anything improper impro- 
bable, or unreasonable in the conduct 
of the lady. He being the only son, 
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she could naturally have some greater: 
affection ^» There is nothing. 


to disturb des conscience about it.. 


22. As pointed out by a Bench of his 
Court in  Ponnayya v. Suppammal', he 
fact that the settlor is amenable to per-- 
suasion is by no means a sufficient ground. 
for setting aside transactions which he 
or she has ‘executed when in full posses-- 
sion of his or her faculties. 


23. ‘The learned counsel for the respon-. 
dents submitted that there is no esssen- 
tial difference between the onus in the 
case of a will and in the case of a settle-- 
ment. The onus of proof in a case like 
this has already been indicated by the 
decisions in Poosathurat v. Kannappa 
Chettiar? and in Afsar Shaikh v. Soleman- 
Bibi?, the passages from which have 
already been extracted. 


24. In a Bench decision of this Court: 
in Athayee v. Shanmugha Goundan,* the 
essential distinction in the two cases 
has been pointed out. At page 263 
it was observed : 


“ ,.In the case of the former (will). 
the question always would arise after 
the deeth of the testator because the 
will takes effect as on his death unlike 
: a conveyance which takes effect accord-- 
ing to its tenor immediately or on a. 
specified date. Of course, in the case 
of a will as well as a settlement deed, 
the person whorelies on either will have 
to prove its execution that is to say, 
that the executant signed the document 
and it was duly attested. But once 
that is done, we do not think that the 
person who relies on a settlement deed. 
would be further called upon to show 
that the executant executed the docu- 
ment while he was in a sound and dis- 
posing state of mind. Where the fact 
1s disputed, it is the party who asserts 
it, that will have to -prove it. Where 
the execution is proved, it may well 
be taken for granted in the case of a. 
conveyance or settlement deed that the 


1. (1946) 1 M.L.J. 303: (1945) 59 L.W. 255: 
A.LR. 1946 Mad, 391 (2). 

2. (1920) I L.R. 43 Mad. 546: 38 M.L.]. 349= 
47 LA. 1. ma 

3. (1976) 2 S.C. J. 374: (1976) 2 S.C.R. 327: 
A.LR. 1976 S.C. 163. 

4. (1955) 2 M.L.T. 259. 
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executant knew its contents and was 
-capable mentally andg otherwise of 
making the disposition ,@d understand- 
‘ing the same, unless dw erson assert- 
ing the contrary NM case. .” 





;25. The law as regards onus is thus 
clear. The person ' who prepounds a 
|wil is under a greater g ligation to 
|prove. by clear evidencethat the Will 
‘was executed by the testator and at the 
time of the execution he was a free agent 
Jand possessed of a sound and disposing 
state of mind. However, in the case 
Jof a settlement, as well as a Will, so long 
as the execution of the document is 
proved, the onus is‘on the person who 
asserts that the document had been 
obtained by undue influence. In cases 
lother than a will, at any rate, the person 
who alleges has to prove that the exe- 
cutant did not have the mental capacity 
to comprehend the nature of the transac- 
tion. In the present case, I am unable 
“to rely on the evidence adduced on 
‘behalf of the plaintiff that the lady was 
so ill that she could not understand the 
‘nature of the document that she was 
executing. She has herself attended 
the Registrar’s Office and presented 
the document for registration. Her 
-physical capacity is clearly made out. 
“There is no evidence to the contrary 
as regards her mental capacity. In 
those circumstances, there is no scope 
‘for inference of lack of mental capacity 
-on the part of the executant in executing 
:the document. 


"96. A very persistent attempt was made 
"by the learned counsel for the respon- 
-dents to show that it was for the first 
-defendant to examine the scribe. As 
.I have already pointed out, the onus is 
on the plaintiffs to show that the docu- 
ment had been -got up by undue 
‘influence. The plaintiffs have not dis- 
-charged the onus. It was they who 
should have examined the scribe. There 
is nothing to show that the scribe was a 
person who was at the control of the 
“first defendant, so that he can be required 
sto produce him. Having considered 
the evidence let in by both parties, I am 
satisfied that the question of undue 
-influence or lack of mental capacity on 
‘the part of the executant has not been 
' .established on the facts of the case. 
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27. In the result, the suit for partition 
has to fail. The preliminary decree 
for partition is set aside and the appeal 
is allowed. There will be no order as 
to costs. l 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS.  - 


PRESENT:—T. Sathiadev, F. - i 


Gnanagururajan Appellant” 

y. TRE 

Baghiyavathi Ammal and others 
Respondents. 


(A) Tamil Nadu Rice Milling Industries 
(Regulation) | Act—Parinership business 
sofor. hulling paddy, rice (flour and 
ground-nut with | machinery —Licence issued 
in the name of one partner utilised by the 


_partnership—wNo transfer of licence in the name 


of partnership—Parinership not zllegal—Scope 
of condition No. 6 of the licence. 


(B) Indian Contract Act (IX of 1872), 
section 23. oe 


Held: Condition No. 6 of the licence 
issued under the Rice Milling Industries 
Regulation Act stated that the licence 
shall not be transferred and in the 
case of a change in the ownership of the 
Mill by transfer, lease or otherwise, a 
fresh licence shall be applied for by the 
person who has acquired such owner- 
ship. This condition does not result 
in a total prohibition. It is of a permis- 
sible nature. It comes into operation 
ofter the change in ownership is effected. 
Even more so, it relates only to the 
transfer of ownership of the Mill or by 
lease or otherwise of the Mill, which 
calls for a fresh licence to be applied 
for by the persons who acquired such 
ownership. In the instant case even 
before the first plaintiff was admitted 


into the partnership in 1961, the first 


defendant was conducting the Mill as 


‘a partnership, and it had continued 


till llth November, 1971.. Hence it 
cannot be said that an illegal partner. 
ship had come into existence, because 





19/h April, 1978. 


itj 


the licence granted’ to the first defendant - 
‘was not transferred im the name of the 
partnership. [Paras. 5 ang 12.] 
Cases referred to: ` 


Velu Padayachi v. Sivasoorian Pillai, (1950) 
1 M.L.]. 315 : LL.R. (1950) Mad. 987 : 
63 L:W. 234: A.LR. 1950 Mad. 444 
(F.B.); Veerappa Pillai v. Raman and Raman: 
Lid:, 1952 S.C.J. 261 : 1952 S.G.R. 583: 
(1952) 1 M.L.J: 806 : 65 L. W. 620: 
A.LR. 1952 S:C. 192; Dayabhai and 
Company, Barmani v. Commissioner of. Income-: 
tax, AAR. 1966 M. P. 13; Umacharan 
Shaw and Bros. v. Cominissioner of Income- 
.4ax (W.B.), (1959) 37 LT.R. 271 (S.C.); 
Dorairaj v: Rajan, (1977) 1 M.L.].: 198 : 
90 L.W. 64 : IL.E.R. (1976) 3 Mad. 73 : 
A.LR. 1977 Mad. 243. - > Rs 


Appeal against the decree dated llth 
April, 1975 of the .. Court of the ` Subor- 
dinate Judge, Cuddalore in Appeal Suit 
No. 427 of 1973, preferred against the 
decree of the Court of the District: Munsif 
of Tirukoilur in Original Suit No. 671 of 
. 1972. | ! 


K. N. Balasubramanian, ` for. Appellant. 


V. T. Gopalan and S. Radha Gopalan, for 
‘Respondents, " 


‘The Court delivered the following 


Qu Jupement.—The second plaintiff - is 


the appellant in the second appeal. 
‘The plaintiffs filed the suit for. a decla- 
ration that the partnership carried on 
in the ‘name and style of- Swatantra 
' Power: ‘Rice Mill, has been dissolved’ 


‘on: {ith November, 1971 and for rendi- : 


tion of accounts: from: 16th February, 
1961 and for distribution of- assets: and 
habilities- among the partners: It was 
claimed in the plaint that the ‘first 
plaintiff and defendants have beén run- 
ning a partnership business for hulling 
paddy, rice flour and ground-nut with 
the machinery belonging to the firm 


in Veerapandi village from 1961.. The: 


first plaintiff was- admitted into the 
partnership on 16th February, 1961 and 
was entitled to a, one-fourth share in the 
partnership capital and assets and profits. 
The business was managed by the first 
defendant through her husband, Manicka 
Mudaliar. -The firm was- dissolved on 
lith ' November, 1971- and. the first 

plaintiff sold his share of the dissolved 


MLyI—55, ` 
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partnership to the second plaintiff on 
7th January, 1972° for a` consideration 
of Rs. 4,200. The second’ plaintiff issued 
a notice demanding the ‘amounts ` as 
claimed in the plaint. Defendants 1 
and 2 colluding together, have refused 
to comply with the demand. i 
2. 'The third defendant remained ex 
parte. The first defendant filed a written 
statement adopting the statement filed 
by the second defendant. It was con- 
tended ‘by them that the first plaintiff 
was taken as a partner in the hope that 
he would take,care of the interests of 
the first defendant and also evince inte- 
rest in the business, It is true that the 
firm was dissolved in November, 1971. 
It was agreed that each partner was to 
receive Rs.4,000 from the first defendant, 
and the first plaintiff had received his 
share of Rs:4,000 and relinquished his 
interests. It is only thereafter in May, 
1972, the second defendant started run- 
ning the Mill. Therefore the. first 
plaintiff having relinquished his inte- 
rests. The suit is not maintainable. 
Even, otherwise, the suit is not maintain- 
able in law as the licence for the Rice 
Mill was taken, in the name of the first 
defendant and that it cannot be trans- 
ferred to the partnership .whole or in 
part, and hence the partnership itself 
is illegal, based on which the suit cannot 
be filed. .. 


3. The trial Court dismissed the suit 
with costs. On appeal, the only point 
on which arguments were advanced, 
was in respect of issue No. 7 as to whether 
the partnership is against the provisions 
of the Rice Milling Industries- (Regula- 
tion) Act and the Rules framed there- 
under; arid if-so, whether the partner- 
ship is illegal? The trial Court held 
that the partnership is illegal and this - 
was upheld by the lower appellate’ Court. 
Being aggrieved by this finding, the pre- 
sent second appeal has been. preferred, 
by the ‘second plaintiff. : 





4. The only point on which arguments 
were advanced is whether the partner- 
ship "was an illegal one, because the 
licence granted under Exhibit B-7 in 
favour of the first defendant under the 
said Act, can be utilised. by the' partner- 
ship concern, and if it is so utilised, will 


it make the partnership: itself illegal? 


\ 
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5. The counsel for the appellant con- 
tends that the Courts below have 
proceeded on an erroneous basis parti- 
cularly because of the decision in 


Velu ^ Padayachi v. Sivasoorian Pillai, 
which. would not’ be applicable .to 
the facts and circumstances ofthe 


present case. It is admitted that Exhibit 
B-7 is the licence issued in Form IV in 
favour of the first defendant to run the 
Rice Mill under the said Act. Condi- 
tion 6 of the licence reads as follows:— 


“This licence shall not be transferred 
to any other person, by the person 
to whom it is issued and in a case 
of change in the ownership of the 
mill by transfer, lease or otherwise 
a fresh licence shall be applied for 
by the person who has acquired such 
ownership." 


6. The counsel for the appellant states 
that the partnership concern had come 
into existence, even before the first 
plaintiff becoming a partner on l8th 
February, 1961. P.W.1 has admitted 
that the licence stood in the name of 
the first defendant even at the time of 
his joining the partnership firm. Exhibit 
B-1 is dated 16th February, 1961, admit- 
ting the first plaintiff into the partnership 
firm. Exhibit B-2 shows that licenses 
were granted to the first. defendant 
from 4th February, 1960. In the-docu- 
ment, it is contended that there is no- 
thing illegal in one of the partners holding 
the licence for operating the rice mill 
‘and the licensee thereafter taking other 
partners into the partnership firm. He 
relies upon the decision in Umacharan 
Shaw’s cas? wherein the Supreme 
Court held that a partnership business 
can be carried on with property which 
does not belong to the firm, but belongs 
to a partner, and that, when the relevant 
statute regulating business conducted 
under a licence issued therein does not, 
prohibit the licensee from having a 
partner, but simply prohibits the transfer 
or sublease- of the licence, then the 


partnership’ business can be carried on g 


the strength of a licence held by a 


— 


1, (1950) 1 M.LJ. 815: LL.R. (1950) Mad. 
987-63 L.W. 234; A.LR. 1950 Mad. 444 (F.B.). 
9. (1959) 37 LT.R. 271. a SEM 
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partner and that in such a case, by the 
formation of a partnership business or 
by the’ conduct of its business, there is. 
no transfer or sublease of a licence held. 
by a partner. g i 


7. He also refers to the. decision ren- 
dered in Veerappa Pillai v. Raman and 
Raman, Limited and others,+which arose under 
the Motor Vehicles Act, 1939 in which. 
also it has been held. that the issue of 
a permit does not depend upon the owner- 


. ship of the vehicle and what all was. 


required was to obtain a permit 
in relationship -to the vehicle.. 
Section 59 forbids the transfer of a permit 
from one person to another except with. 
the permission of the Transport authority 
which granted the permit: It states. 
as follows: B 


** Section 59 (1).—Save as provided in 
section: 61 and subject to the provi- 
sions of sections 62-D and 62-E, a 
permit shall not be transferable from. 
one person to. another except with. 
the permission of the transport autho- 
rity which. granted the permit and 
shall not without such permission 
operate to confer on any person to- 
whom a vehicle covered by the 
permit is transferred any right to use. 
that vehicle in the manner authorised. 
by the.permit."" - l 


Condition No. 6 extracted above, also 
states that the license would not be 
transferred and in case of change of 
ownership, afresh licence shall be 
applied for. Even, though under 
section 59 of the Motor Vehicles Act, 
it was provided that except without the 
permission of the transport authority, 
a transfer of a permit will not operate 
to confer on the transferee any right to: 
use the vehicle as authorised in the 
permit, the Supreme Court has held. 
that it does not relate to. a partnership. 
firm with the object of.carrying on the 
transport business and hence the partner- 
ship is not illegal: l 

The learned counsel for the appellant 
also refers to the decision in Dayabhai and 


— — 





-— 


1. 1952 S.C.J. 261: 1952 S.C:R. 583: (1952). 
1 M.L.J. 806: 65 L.W. 620; A.IR. 1952 S.C* 
192. ut di 


I2) 
Company Barmani v. Commissioner of Income- 
tax! which refers to the decision of the 
Supreme .Gourt above referred to. The 
counsel for the respondent contends 
that whatever may be the decision of. 
the Supreme Court rendered in respect 
of the matters arising under the’ Motor 
. Vehicles Act or under the Income-tax Act, 
so long as the decision of the Full Bench 
in Velu Padayachi v. Sivasooriyan Pillai? is 
not yetset aside, it will be binding on 
this Court. His main contention is that 


the point that arises for consideration “ 


in this case has been directly dealt with 
in the Full Bench decision in Velu Padayachi 
v. Stvasoortyan Pillai* in which it has 
been held’ that when the Abkari Act 
prohibits transfer. of. license without 
Collector’s previous permission, it would. 
notentitle a partner.to claim the balance 
amount due on settlement of accounts 
of the partnership, when the business 
had been run by a license-holder as a 
partner of the partnership firm. In 
the Full Bench decision, it was held that 
there are provisions in the Abkari Act 
to punish those who contravene the 
terms and conditions of the license or 
permit. Section 15 of the Act provided 
that no liquor or intoxicating drink shall 
be sold, without licence from the 
Collector. Section 55 provides for punish- 
ment in contravention of the ;Act or’ 
Rules or license ` granted under the 
Act. Rule 27 says that no privilege of 
supply or vend shall be transferred, 
sold or sub-rented without the Collector's ` 
previous permission. The licence was 
granted to one of the partners and the 
question arose as to whether, without 
the permission of the Collector, the licen- 
sce can enter into a partnership which 
would be a legal one or not. It was 
held by the Full Bench that such.a part- 
nership is an illegal one, and even if 


it had been lawful at its inception, it- 


nevertheless becomes unlawful when it 
intends to’ conduct the business jointly 
on a license granted to one of the part- 
ners. M l 


9. In Dayabhai’s case! the point involved 
was in relationship to the permit granted 
under the Motor Vehicles Act’ being 


1.3A.LR. 1966 M.P- 13. 0, 0o: 00 0v 
01950) 1 M.L.J. 315 : ALR. 1950 Mad. 444 
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transferred, and consequently whether 


the partnership becomes an illegal part- ’ 


nership or not. I find that a reference 


has been made in this decision to the 


Full Bench decision in Velu Padayachi 
v. Stvasoortyan Pillai! and also to Uma- 
charan Shaw and Bros. -v. Commissioner 
of Income-tax, West Bengal?. It has been 
held: fi - 


"In our judgement, the decision of 
the Supreme Court in ‘Umacharan 
Shaw's case? (gives a conclusive answer 
to the reasoning adopted in Madras 
Andhra Pradesh and Kerala High 
Court cases and thé view expressed 
in those cases that a partnership en- 
tered into. for the purpose of conduct- 
ing a business on a licence granted 
or to be granted to one of the partners 
is voild ab initio if the.statute under 
` which the licence is granted prohibits 


a transfer of the licence is not correct. : 


In those. cases, it has. been held that 
there.is a violation of the provision 


"against transfer because if the licenced . 


partner carries on the partnership 
business, then the unlicensed partner 
by himself or through his agent, the 
other partner, carries on the busi- 
ness in direct violation of the prohi- 
bition. As to this it is sufficient to 
say that when, as we have endeavoured 
to point.out earlier, a partnership busi- 
ness can be carried on by a partner 
with property belonging to the firm 
or to himself or to the other partner 
on the strength of a permit or license 


held by him -and the relevant statute. 
-does not.require.a partnership as such. 


to take’ out a licence for carrying on 


the business, then there is no question . 


-of the unlicensed partner by himself 
or through his agent, the other partner, 
carrying on the partnership business 
without a licence.” : m 
10. Ifthe licence granted under the 
Abkari Act is transferred, there are pro-- 
visions made in the Act and the Rules 
to make it punishable. Equally in res-: 
pect of Rice 
Act also, provision has been made ‘under 


section 13 (2) of the Act for penalties . 


to be imposed if the rules and coriditions 
1. (1950) 1 M.LJ. 315: A.I.R, 1950 Mad. 


44 (FB) |. n x 
2. (1959.37 I.T.R. 271 (S.C.). ^." : 


. Milling- (Regulation) - 


t 
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of. licence are violated. Rule 4 contem-- 


plates the grant of a licence in FormNo.LV. 
It is in Form No. LV, condition No. 6 
prohibits transfer of the licence. It 1s 
therefore contended that if a licence 
is.so transferred, it would be opposed 


to public policy under section 23 of the . 


Contract Act, and such trafficking in 
licence results in an illegal partnership 
coming into existence. I do not think 
that such.a contention will any longer 
be available in view of the decision of 
the Supreme Court in Umacharan Shaw 
and Bros. v. Commissioner 
West Bengal! and Veerappa Pillai v. 
Raman and Raman Limited?. 


11. .It is since made clear that a.part- 
nership can be carried on even though 
some of the properties belong.to a partner. 
The licence issued to one of the partners 


wil be a property in his hands, which 


will be available for the benefits of the 
partnership firm. .As pointed out by 
the Supreme Court, in.such a case, by 
the formation of a partnership itself or by 
the conduct of its business, it does not 
result in the transfer of a licence held 
by. the partner. If there'is no transfer 
of his license in favour of the partnership 
and it continued to be with the partner, 
the mere fact that a partnership had 
come’ into existence later on, would 
not.mean that there has been a transfer 
of a licence. - In this case, it is admitted 
that even before the first plaintiff was 
admitted into the partnership on 16th 
February, 1961, the. first defendant had 
already obtained the licence and the 
business was being conducted as a part- 


nership concern. As contended by the. 


counsel. for the appellant, even. under 
the Motor Vehicles Act wherein the pro- 
visions . contained in section . 59 are 
comparatively rigorous, than what is 
provided in condition No.6 of the licence, 
the Supreme Court has held that the 
partnership will not become an illegal 
partnership. To find out 
particular condition is opposed | to 


public policy under section 23 of the. 


Act, the‘terms and conditions will have 
tobe properly understood. In the Full 
Bench decision of this Court, it was 
found that there was a clear-cut pro- 





i. (1959) 837LT.R.271 ($0). . 
2. 1952 S.G.J. 261 : A.LR. 1952 S.C. 192. ." 
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hibition against transfer of a licence t9 
trade or vend in liquor or intoxicating 
drugs, and it was considered that only 


-the licensee alone should trade ‘in liquor, . 


and therefore it was felt that to. permit 
third parties to exercise the privilege of 
supply or vending in liquor, the . Collec- 
tor's previous permission is necessary. 
It was clearly provided that without 
Collector's previous permission, the pri- 
vilege granted under the Act .shall not 
be sold or transferred. Condition. No .6 
of the licence states that the.licence shall 
not be transferred and that in case of a 
change in the ownership of the Mill 
by transfer, lease or otherwise, a fresh 

licence shall be. applied for by the per- 
son who has acquired such. ownership. 


12. This condition does not result in|’ 
a total prohibition. It is of a permissi- 
ble nature. It comes, into operation 
after the change in ownership is effected. 
Even more so, in my opinion, it relates} . 
only to the transfer -of ownership 
of the Mill or by lease or otherwise of 
the Mill, which calls for a fresh licence 
to be applied by the persons who acquired 
such ownership. Even before the first 
plaintiff was admitted into the partner-|' 
ship, the first defendant was conducting 
the Mill as a partnership, and.it had 
continued til llth November, 1971.| 
Hence, it cannot be said that an illegal 
partnership had come into existence, 
because the licence granted to.the first 
defendant was not transferred in the 
name of the partnership. For these 
reasons, I hold that the facts and cir- 
cumstànces of this case are not squarely 
covered by the decision of the Full Bench . 
in Velu Padayachi v. Sivasooriyan Pillat!. 


13: A decision of this Court in Dorairaj 
v. Rajan? was placed before me at the 
fag end of the arguments which also . 
dealt with the scope ‘of-section 23 of the 
Contract Act, and relates to a partner- 
ship constituted in respect of a licence 
granted under the “Madras Cinemas 
(Regulation) Act, 1955. It has been held 


- therein as follows: 


«Under section 23 of the Indian 
Contract Act, an agreement is lawful 





1. (1950) 1 M.L.J. 315: A.1.R. 1950. Mad. 444. 


t. 2. (1977) 1 M.L.J. 198 : 90 L.W. 64 : LL.B: 


(1976) 3 Mad. 73 : A.LR. 1977 Mad. 243. - 
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unless it is forbidden by law or the 
Court regards it as opposed to public 
policy. When an unlawful agreement 
is brought before the Court it would be 


the statutory prohibition. It is a mat- 
ter of construction of a particular sta- 
tute. in each case. Except in cases 
where the law forbids it with a view to 
the. protection of the public, normally 
.the Court may enforce the contract." 


The Full Bench decision of this Court was 
also placed before the Division Bench, 
and after consideration of the relevant 
decisions placed before the Court, it has 
been held that a partnership so consti- 
tuted will not be an illegal partnership. 
; Equally in Dayabhai and Company v. Commas- 
stoner of Income-tax!, the ` Division Bench 
has also held, 
Full Bench decision of this Court and to 
the decisions of the Supreme Court, that 
in view of the subsequent decisions of the 
Supreme Court,.the view expressed in the 
Full Bench decision, cannot any longer 


be good law. Ihave already held that. 


the nature of the condition No. 6. is such, 
- thatitisquite different from the condi- 
tions imposed under the Abkari Act and 
therefore the first respondent herein. is not 
justified in contending that the decision 
in the Full Bench is squarely applicable 
to the facts and circumstances of this case. 


14. As already stated, in the lower 


appellate Court, the parties did not 
argue the facts of the case, but 
sought a finding of the Court only 


on Issue No. 7, regarding the main- 
. tainability of the suit. Since it came to 
the conclusion that the partnership is an 
illegal partnership, it did not consider the 
other points. Therefore -it necessitates 
the matter being remanded to the lower 
appellate. Court for consideration ‘of the 
other issues which had come up for consi- 
deration in this matter. It is contended 
by the counsel for the appellant that the 
partnership was not confined only to Rice 
Mill operations, but also included other 
business and therefore to that extent he 
would be entitled to get relief. It is sta- 
ted.that there is no evidence or pleading 
of severance of the. contract. But, now 
that the matter is remanded for being 





1; ALR, 1966 M.P.. 13. 
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-disposed of on the other issues, and in: 
-view of the finding above -given;'it is 
-not necessary specifically to deal- with 

- this aspect in this appeal. i 
necessary to find out the exact scope of . 


15. -In the result, the second appeal is 
allowed, and the judgment and decree 
of the lower appellate Court are set aside, 
and the matter is remanded to the lower 
appellate Court for fresh disposal in the 
light of what has been stated above. 
Court-fees paid on the appeal memoran- 
dum is directed to be refunded. No 
order as to costs. v owe 


R.S. — Appeal allowed 
and remanded. 





IN' THE HIGH COURT OF 
CATURE AT MADRAS. 


JUDI- 
PRESENT:— S. Nainar Sundaram, F. 


Vellaiya Moopan Petitioner* 
y. pw. 
Krishnammal Respondent. 


Tamil Nadu Cultivating Tenants’ Arrears 
of Rent (Relief) Act (XXI of 1972), section 
3 (3)—Orders passed under the section, 
whether could be subject-matter of an appeal. 


The impact of any order to be passed 
under sub-section (3) of section 3. of the 
Tamil Nadu Act XXI of 1972 would be 
either to vacate, discharge or satisfy 
the decree or to negative the plea of the 
cultivating tenant for such vacation, 
discharge or satisfaction of the decree, 
and there is warrant for saying that 
such an order under sub-section (3) of 
section 3 would relate to the discharge 
or satisfaction of the decree within -the 
meaning of section 47 ‘of the Code of 
Civil .Proceduré, before its amendment 
by Act CIV of 1976. [Para. 5.] 


Cases referred to: 


Desikacharlar v. Ramachandra, . (1951) T 
M.L.J. 23 : 64 L.W. 10 : ALR: 1951 
Mad. 56 ; Sanjeevt Padayachi v. Radha- 
krishmah, (1974) T.N.L.J. 458; Kamal 
Rowther v. Jayaram: Gupta, (1975) T.N. 
L.J. 14. : ) 


Petition under section 115 of Act V of 
1908, praying the High Court to revise 


1974. 


* C.R.P. Nos, 1519 and 1520 of : 
$^ 4 : 4th April, 1978. 
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the Order of the District Court, Tiruchi- 
rapalli, dated 17th December, 1973 and 
made in unnumbered CMASR Nos. 
13289 of 1973 and 13292 of 1973 respec- 
tively E.A. No. 168 of 1973 in O.S. No. 
1487 of 1971 and E.A. No. 169. of 1973 


in O.S. No. 26 of 1969, District Munsif's 


Court, Karur, respectively). 
T. Ramalingam, for Petitioner. 
--K. Nandakumar, for Respondent. 


The Court made the following 


‘ORDER.—The petitioner in these two 
revision petitions is the defendant in 
O.S. Nos. 26 of 1969 and 1487 of 1971 
on the file of the District Munsif of Karur. 


2. The defendant wanted reliets under 
section 3 (3) of the Tamil Nadu Act 
XXI of 1972 and for this purpose he filed 
E.A.No. 169 of 1973 in O.S. No. 26 of 
1969 and E.A.No. 168 of 1973 in O.S. 
No. 1487 of 1971. These applications 
were considered by the learned District 
Munsif of Karur and they were dismissed. 
As against the orders of dismissal, the 
defendant filed appeals before the Dis- 
trict Judge of Tiruchirapalli, invoking the 
aid of section. 47, Civil Procedure Code, as 
per the Code as itstood priorto the amend- 
ment by Act CIV 0f 1976. The learned Dis- 
trict Judge opined that an order under 
section 3 (3) of the Tamil Nadu Act 
XXI of 1972 is not one which relates to 
the discharge of a decree and hence 
an appeal is not competent and the 
papers were returned for presentation 
to the proper Court. There seems to 
have been a move to review these orders 
and the defendant has not been success- 


ful in getting any favourable orders . 


on such move. 


3. In these two revision petitions, the 
question that would come up for consi- 
deration is as to whether the orders 
passed under section 3 (3) ofthe Tamil 
Nadu Act XXI of 1972 could be the sub- 
ect-matter of an appeal by invoking 
the provisions of section 47, Civil 
Procedure Code, before the amendment, 
referred to above. 


4. It would be relevant to extract sec- 
tion 3 (as a whole) of the Tamil Nadu 
Act XXI of 1972, which reads :— 


l 
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“ Relief in payment of arrears of rent :— 


(1) (a) All arrears of rent payable 
by a cultivating tenant to the land- 
lord and outstanding on .the 30th 
June, 1971 (hereinafter referred to 
as arrears of rent), shall be deemed to 
be discharged, whether or nota decree 
or order has been obtained therefor, 
if such cultivating tenant. ..-.. 


(2) has before the date of publication 
of this Act paid to the landlord or 
deposited in the Court or before the 
competent authority to the account 
of the landlord, or 


(4?) pays or deposits in the manner 


- specified in clause (b) within six months 


from the date of the publication of 
this Act, or 

(iti) is deemed to have paid or depo- 
sited under this Act; 


the whole of the rent due for the 
fasli year commencing on the Ist - 
July, 1971,:and ending with the 30th 
June, 1972 (hereinafter referred to as 
the current rent.) 


(6) A cultivating tenant may— 


(2) pay to the landlord the current 
rent, or i 


(4) deposit in the Court or before 
the competent authority, to the account 
of the landlord, the current rent or 
if the rent be payable in kind, its 


‘market value on the date of deposit. 
`(A) The Court in which, or the com- 


authority before which, the 
deposit is made shall cause notice 
of the deposit to be issued to the 
landlord and determine, afteras 

enquiry whether the amount depo- 
sited represents the correct amount of 
the current rent due from the .culti- 
vating tenant. If the Court or com- 
petent authority finds that any fur- 
ther sum is due, it shall direct the 
cultivating tenant to deposit the fur- 
ther sum within the period specified 
in clause (a) (ii). If the Court or 
competent authority adjudges that no 
further sum is due or if the cultivating 
tenant deposits within the time refez- 
red to above such further sum as is 
ordered by the Court or competent. 
authority the cultivating tenant shall 


petent 


Ai} 


~ be deemied to have paid the current 
rent for the purposes of this Act. 


2. In any suit or proceeding. pending 
-on the date of the publication of this 
Act for the recovery of any arrears -of 
rent, or for the eviction of a cultivating 
tenant for non-payment of any arrears 
-ofrent, the Court or competent authority 
‘shall, ifthe cultivating tenant pays or 
deposits, or has paid or deposited; or is 
deemed to have paid or deposited, under 
this Act, the whole of the current rent 
‘and, on the application of the cultivating 
tenant, pass an order dismissing, without 
‘costs, the -suit or. proceeding’ in so far 
as such suit’ or proceeding relates to 
such, recovery or eviction. . 


3.. Tf, before the date of the publication 
of this Act, any decree or order has been 
passed: in any suit or proceeding:—. 


(z) for the recovery of any arrears 
ofrent; or j 
(ii). for the eviction of å cultivating 
tenant for non-payment of any arrears 
of rent; X 

the Court or the competent authority 
shall if the cultivatmg. tenant. pays 
or.. deposits; or.has paid or deposited, 
or is deemed to have paid or deposited, 
under this Act, the whole of the current 
rent and on the application of any 
person affected by such decree or order 
whether or not he was a party thereto, 
vacate the decree or order in so far 
as such decree or order relates to such 
recovery or eviction." | 


"Ihe expressions used in sub-section (3) 
are:— i 


“vacate the decree or order in so far 
as such decree or order relates to such 
recovery or eviction.” 


Clause (a) of sub-section (1) of section 
3 states that all arrears of rent payable 
by a cultivating tenant to the landlord 
and outstanding on the 30th June, 1971 
(hereinafter referred to as arrears of 
rent), shall be deemed to be discharged, 
whether or not a decree or order has 
been obtained therefor, if such culti- 
vating tenant satisfies sub-clauses 1,to 3 
thereinf. If the cultivating tenant invokes 
the provisions of sub-section (3) of section 
3, the result would be, any decree 
‘passed before the date'of the pública- 


VELLAIYA MOOPAN J. KRISENAMMAL (JVainar Sundaram, J.) 


439 


tion of the Act will have to be vacated. 
Though ‘the ‘expressions used ©: are:— 
“vacate the decree", -there can be no 
doubt that in the context it will have 
reference only to ‘discharge the decree’ 
or to ‘satisfy the decree’. - This cons- 
truction will be legitimate if we remember 
that in clause (a) of sub-section (1) of 
‘section: 3, the expressions used are :-... 


** AII the arrears of rent...... 


shall be deemed to be discharged.” 

5. It is only in respect of these “‘arrears 
of rent" sub-section (3) refers to a decree 
having beem passed before’ the date of 
the publication of the Act. It must 
‘be takén that the impact of any order 
- to be passed under sub-section (3) of .sec- 
"tion 3 would be either to: vacate, dis- 
charge or satisfy the decree or to nega- 
tive the plea of the cultivating tenant 
"for such ‘vacation, "discharge or‘ satis- 
faction of the decree and there is a warrant 
‘for saying that such an order under sub- 
section (3) of section 3 would relate to 
discharge or satisfaction of the ‘decree 
within the meaning of section 47 of the 
Code of Civil Procedure. 

6. It would be' pertinent to consider 
at this juncture the provisions of the 
“Tamil Nadu. Agriculturists Relief Act, - 
(IV of. 1938), and in ‘construction 
of which provisions, certain decisions 
have been rendered by this Court. Under 
the- Tamil Nadu Agriculturists Relief 
Act, there is a specific provision, viz., 
section 25-A which lays down as to’ the 
orders from which an appeal -would lie. 
Section 20 of the Tamil Nadu Agricul- 
turists Relief Act speaks about stay of 
execution proceedings to enable - the 
judgment-debtor to apply for the’ sub- 
‘tantial reliefs under section 19 of the said 
Act. The question came up for conside- 
-ration as to whether an order passed under 
section 20 of the Tamil Nadu Agricul- 
turists Relief Act, would come within the 
ambit of section 47 of the Code of Civil 


. Procedure, so as to be appealable. 


7. In ,Desikachariar v. Ramachandra! a 

"Full Bench of this Court laid down that 
on a combined reading of sections 47, 2 . 
(2) and 96, Civil Procedure Code, it is 
apparent that an appeal from an order 


l. :(1951) 1 M.L.J. 23: 64: L.W. 10: A.L.R. 
1951 Mad, 56. DM A 
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in execution would lie only if the follow- 
ing three conditions are complied with: 
(1) the order must relate to execution, 
discharge or satisfaction of the decree 
between the parties to the suit; (2) it 
shall conclusively determine the rights 
of the partics with regard to all or any 
of the matters in controversy; (3) such 
conclusive determination of the. rights 
is with reference to the Court in, which 
such rights are decided. 


8. The Full Bench further obser ved at 
page 62 as follows :— 


. “Though there is an apparent con- 
.flict of authority on the question to 

' be decided the, Judges accepted the 
principle that an.appeal lies agsinst an 
order staying or refusing to stay exe- 
cution of a decree if the order con- 
clusively determines the' rights of the 

. parties. They differed only in regard 
_to the application of the principle 
-,to the facts of each case. It is, there- 
fore, not "possible to say that every 
order i in'a stay application is appeala- 
ble. It would be appealable only if 
it involves a conclusive determination 
of the rights of the parties so far as the 

. executing Court is-concerned. In the 
_ present, ‘case, as I have already stated, 
very valuable ‘rights of the parties are 
decided. ‘In one contingency the tem- 


porary stay granted would be extended . 


till the disposal of the application 
under section 19. * 


. If the decree is satisfied after scaling 


down. under section 19, no question of 
further execution of the: decree would 
arise. If amended, only the amended 
decree will be executed. Only if the 
' application under section 19 is dismissed 
.canthe decree, asit stands, be execu- 
. ted. But till that contingency happens 
` the judgment-debtor would be saved 
from further execution of the decree. 
Even from the point of view of the 
. decree-holder his rights would subs- 
tantially. be affected. " 
9. The ratio of the Full. Bench has been 
followed subsequently by Kailesam „J; 
as he then was, in Sanjeevi Padayachi v. 
Radhakrishniah, as well as by Ramapra- 


sada Rao., J., in Kamal Rowther v. Jayaram. : 


Gupta.” 
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10. Once we remember the above prine 
ciples, there is no difficulty in holding 
that the orders in question passed by the 
first Court relate to discharge-or satisfac- 
tion of the decfee and as such: appeals 
would be competent: 


11. Mr. R. Nandakumar, learned coun- 
sel for the respondent’ in these revision 
petitions relies on the dictum of Chandra. 


Reddy, J., in Gonthireddi : Lakshmidevi v. 


Jammi Raa Rao?. But I find that the 
factsinthis case are entirely differentfrom. : 
the facts which came up for consideration 
in the decisions referred to by me earlier 
as well as the facts of the pressent case. 
The Court below rejected the petition as 
not maintainable on the gound that the 
Agriculturists Relief Act itself does not 
apply to it. In that context the learned. 


.Judge felt that such an" order cannot be 


the subject-matter of an’ appeal even under 
section 25-A of the said Act. In view of 
the discussion of the position of law, I 
have to hold that an appeal is competent 
as agairist the orders, of Hie District Munsif 
of Karur. 


12. Hence these jevition petitions are 
allowed and the District Judge, .‘Tru- 
chirapalli ‘will ‘entertain the appeal and. 
dispose them of on metits. There will 
be no orders as to costs in these revision. 
petitions. 


R.S. Petition allowed. 


(1954) 2 NLL.J. 192: 67 L.W. 1126: ALR. 
T Mad. 159. 


uj. 
IN. THE' HIGH COURT OF JUDI- 
PRESENT :—S'.- Suryamurthy, J.=- - 

a an) d > 2 l 
Asi Bai ` Petitioner” 
v. | 
Gomathi and others .. Respondents. 
Limitation Act (XXXVI of 1963)— 
Petition to condone delay of 1 wear, 7 
months and 20 days in filing appeal— 


Petition to review order—Time taken by 
review petstion whether to be excluded 


end in reckoning time for filing appeal . 


against final Judgment in suit. 


A final decree was passed declaring plain- 
tiff’s right to possession of a house on 


payment of a certain sum being 2/5th, 


share-due to respondent within 3 months. 
As the Commissioner had found the pro- 
perty was indivisible the decree-holder 
wanted: the matter to be dealt with under 
the Partition Act and filed a petition for 
" review of the order'and praying for a 
„final decree being passed in terms of the 
" Partition Act. The trial Court declined 
to do-so. Thereafter the decree-holder 
sought to file.an appeal from the final 
decree passed by the trial Court to the 
lower appellate Court with a petition to 
condone the delay in filing the appeal. 
ihe lower appellate Court dismissed the 
^ application. ; 


Held: -A guiding principle in exercising 
judicial discretion is that where after 
deducting the time spent in prosectiting 
with due deligence a proper application 
for review of judgment, the :period 
between the date of the decree ‘appealed 
from and the date of presenting the ap- 
peal does not exceed the period pres- 
cribed for preferring an appeal, the ap- 


pellant ought to be deemed to have acted: 


with reasonable diligence in presenting 
the appeal. [Para. 3.] 
Cases referred to:— RSS 


Brij Indar Singh v. Kanshi Ram, 
(1917) I. L. ' R. 44 Cal. 94; Kattu 





* CR.P: No.. 2839 of 1975. 
.M11—96 ` 


ASI BAI v. GOMA TRI (Suryamurthy, J-Y 


13th March, 1978. 
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Bakheh v. Daulat Ram, (1888) P.R, 
183. SR SUUS porc E TEL 


Petition under section 115 of Act V. of 
1908 praying the High Court to revise 
the Order of 'the District . Court of 
Coimbatore (West), dated 11th April, 
1975 and made in I.A. No. 1507 of 
1974 in C.F.R. No. 1926 of 1974. 


P. S. Ramachandran, for Petitioner. = 


4. K. Sreeraman, for. Respondents.. 
The Court made the following ` 


ORDER .—This is a civil- revision petition 
against the order of the learned District 

‘Judge of Coimbatore (West), refusing to 

condone the delay of one year 7 months 

and 20 days in filing the appeal against 

the final decree passed by the learned 

Subordinate Judge . off Ootacamund. 

Prior to the presentation of the appeal 

and after the final decree was passed, an 

application to review the order in I.A. 

No. 815 of 1969 passing a final decree 
was filed by the plaintiff and was pend- 
ing disposal till about the time the ap- 

peal was sought to be presented. If the 
period: during which such an application 

for review was pending is excluded, the 

appéal will be in time. ‘However, if the 

said period -is not excluded, there would 

be a delay of 1 year, 7 months and 20 
days in the presentation of the appeal. 

Therefore, the decree-holder-plaintiff in 

O.S. No. 193 of 1952 on the file of 
the Sub-Court, Ootacamund, who sought 

to prefer the appeal against the final 
decree passed by the learned Subordinate 
Judge, Ootacamund, in the aforesaid 

I.A., filed a petition to condone the de- 

lay. In support of his application for 

condoning the delay he relied on the 
fact that during the entire period, he was 

prosecuting the review application in the 

Sub-Court, Ootacamund. The learned 

District Judge, Coimbatore (West), 

having dismissed the application for con- 

doning the delay, the decree-holder has 

filed this revision petition. 


2. The final decree was passed declar- 
ing that the decree-holder is entitled to 
possession of the house bearing new door 


' No. 280 on payment of Rs. 12,000 being 
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2/5th share due to the respondent and 
that the respondent will be entitled: ‘to 
execute the decree if the amount is not 
paid within three months.’ A charge 
over the suit property was created in 
favour of the defendant for the afore- 
said amount. The decree-holder 
wanted the matter to be dealt with under 
the Partition Act as the Commissioner 
found that the property was indivisible. 
Therefore, he filed the petition, and 
rightly too, for review of the order, 
dated 31st January, 1970 and praying 
for the final decree being passed in 
terms of the provisions of the Partition 
Act. There can be no doubt about the fact 
that the application was bona fide, and the 
learned Subordinate Judge, Ootacamund, 
had jurisdiction to deal with the. same, 
and in my view, ought to have dealt with 
the same, in accordance with law. As 
the learned Subordinate Judge, Ootaca- 
mund, did not do so, the decree-holder 
sought to file an appeal against the order, 
dated 31st January, 1970 out of time 
with a petition: for condoning the delay 
referred to above. 


. In. Brij Indar Singh v. Kanshi 
Ram, the Privy Council has laid down 
a general rule for the exercise of -the 
judicial discretion urder section 5 of 
the Limitation Act to admit, for “suffi- 
cient cause” an appeal which would 
otherwise be barred by limitation. It 
has referred to Kattu Bakheh v. Daulat 
JRam? and observed that the true guide 
lis whether the appellant has acted with 
lreasonable diligence in the prosecution 
of his appeal. It has further observed 
that the appellant ought to be deemed to 
have so acted where, after deducting the 
time spent in prosecuting with due dili- 
gence a proper application for review of 
"judgment, the period between the date 
of the decree appealed from and the date 
of presenting the appeal does not exceed 
the period prescribed for preferring an 
appeal. The ‘learned District Judge 
ought to have ‘followed this rule and 
exercised his judicial discretion. He 
has failed to do so. Therefore, the 
order of the learned District Judge is 








"X (1917) LLR. 44 Cal. 94. . 
2, (1888) P.R. 183. 
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set aside and the matter is remanded. to 
him for ‘fresh consideration. The civil 
revision petition is accordingly allowed. 
There will be no order as to costs. 


R.S. : Petition allowed 
" and case remanded. 





IN THE HIGH COURT: OF JUDI- 
CATURE AT MADRAS. E 


Present:—V. Balasubrahmanyan, F. 
Ramayee and others ~.- Afpellants* 


ve . n yy 
Muniyandi Konar and others: . 

l A Respondenis. 
(A) Civil Procedure Code (V of 1908), section 
137' (1) and (2)—District Munsif in dis- 
posing of suit delivering judgment-in Tamil— 
Judgment in Tamil, whether nullity. . 


(B) Tamil Nadu Official. Languages Act 
(1956), sections 2, 3 and 4. - j 

(C) Constitution of India (1950), Article 345. 
Held, that the learned District Munsif 
had no authority to lapse. into the 
vernacular while delivering judgment: 
The trends of. the 1969 Government 
Order: may have tempted him to try 
his hand at writmg a Tamil judgment, 
‘but it only involved him in being more 
executive-minded than the executive. 
In the eye of the law, his judgment in 
Tamil i; no judgment at all Until © 
the State Government acts the’ subor- 
dinate civil judiciary in Tamil Nadu 
wil have ‘to go. on composing their 
judgments in a language which is, recog- 
nizably, English. [Paras. 6 and 7.] 


Appeal against the order of the Court 
of the Subordinate Judge, Ramanatha- 
puram at Madurai dated 18th July, 1975 . 
and made in A.S. No. 90 of 1974 (O.S. 
No. 41 of 1966), in the Court of the 
District Munsif, Ramanathapuram. 


-K. Ramamurthi, for Appellants. 


The Court made the following ' 

ORDER. —This appeal raises, in a piquant 
fashion, the language issue in the subor- 
dinate civil Courts of this State. “The 
learned District Munsif, Ramanatha- 
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puram, while disposing of a suit, took a 
fancy to deliver his judgment in Tamil. 
The defendants, against whom judgment 
‘was so rendered, appealed to the. Sub- 
Court. Their plea in the appeal was 
that the judgment so rendered, 
was a nullity, because it was in Tamil. 
"The learned Subordinate Judge agreed 
with this contentions, set aside the Tamil 


judgment, and directed the trial Court ` 


to dispose of the suit afresh, meaning 
thereby that the decision in the suit 
‘should be rendered in English. 


2. The present appeal before this Court 
is by the plaintiffs. They are ‘appa- 
rently outraged by the fact that in this 
‘Tamil country of ours, a judgment of a 
subordinate Court should have been 
declared null and void for the reason, 
-of all reasons, that it was written in Tamil. 


3. The point at issue, however, has to 
be decided, not on philological considera- 
tions, but rather, on judicial considera- 
tion. The English language has been 
the Court language in the subordinate 
‘Courts of the State for many years. It 
was the language of these Courts on 
Ist January, 1908 when the Code of Civil 
Procedure came into being. The Code 
made express provision in section 137 
(1) to the effect that whatever was the 
prevailing Court language in subordi- 
.nate Courts at the time shall continue 
to be so, until the State Government 
‘otherwise directed. The State Govern- 
ment's power to direct otherwise was 
elaborated in section 137 (2). By this 
provision, the State Government was 
empowered to lay down what shall be 
the language of the subordinate Courts 
and in what character applications to, 
and proceedings in, such Courts shall be 
‘written. For long, however, the State 
‘Government preferred not to- exercise 
these powers, with the result that English 
‘continued to be the Court languge in 
all our subordinate Courts. When the 
‘Constitution was framed in 1950, provi- 
sion was made in Article 345 to enable 
state Legislatures to pass legislation 
adopting’ either Hindi or any one or 
more of the local languages as their 
respective official language. But, the 
same Article, in the proviso, declared 
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that until such legislation was passed, 
English shall continue to be used in tbe 
States for official purposes, in the same 
way as before. In exercise of this con- 
stitutional power, the State Legislature 
passed the Tamil Nadu Official Language 
Act, 1956, formally adopting Tamilas the 
official language of the State, but conti- 
nuing the use of English for all official 
purposes, unti the State Government 
should direct by notification that Tamil 


"Shall be used for such official purposes 


as may be specified. Vide sections 2, 3 
and 4 of the Act. | 


4. The position thus was that even 
under the State Official Language Act, 
1956, it required the Government's exe- 
cutive decision for Tamil to be actually 
introduced in any of the departments 
of State, for transacting official business. 
So far as the language of subordinate 
Courts was concerned, the Government's 
decision on Tamilisation took a long 
time coming. In 1969, more than a 
decade after the State Legislature pro- 
claimed Tamil as the State Official 
language, the State Government moved 
in this regard, by passing G.O.Ms. 
No. :5630 of 1969, Public - (Tamil Deve- 
lopment-I), dated 13th November, 1969. 
For making this order, the State Govern- 
ment traced its enabling power to section 
4 of the Tamil Nadu Official -Language 
Act, 1956, as well as section 137 
(2) of the Code of . Civil Procedure. 
Under this notification, Tamil language 
was Officially adopted as the Court 
language in the subordinate Courts. This 
change was to be effected in all the 
subordinate Courts from Pongal day, 
14th January, 1970. But even under 
this order, the introduction of Tamil 
by no means supplanted English alto- 
gether. Under the express terms of the 
notification, ‘Tamil was to be used by 
the subordinate Courts only for record- 
ing evidence. i 


5. Thus the position, even after Pongal 
day 1970, was that English was to con- 
tinue to rule the proceedings in all the 
subordinate Courts:in all respects, in- 
cluding the writing of judgments, orders 


‘and decrees, excepting where witnesses 


spoke in Tamil, in which case even, their 
testimony "had perforce to be recorded 
by the Courts in that language. It was 
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in this milieu of law and language, 
that the learned District Munsif broke 
away from English and wrote his judg- 
mentin Tamil . ` : 


6. In my view, the learned District 
Munsif had no authority to lapse into 
-he vernacular while delivering judg- 
ment. The trends of the 
Government order may have tempted 
him.to try his hand at writing a Tamil 
udgment, but it only | involved him 
in.being more executive-minded than 
the executive. As I see it, he might 
have saved himself the trouble and his 
quite . misplaced .zeal for the mother- 
tongue, for, in the eye of the law, his 
judgment in Tamil is no judgment 
at all, it is so much waste paper. 


: 7. I fear that there is now no prospect 
of saving this judgment from the limbs, 
even after the Tamil Nadu Official 
Language Act, 1956, has passed through 
further amendments and had been ren- 
dered more forthright in its application. 
The recent amendments have come into 
_force in November, 1976. One of them 
has actually incorporated G.O.No.Ms.5630 
of 1969 as part and parcel of the statute 
itself. This new provision, section 4-A, 
declares, as the Government order did 
before, that Tamil shall be the language 
of all subordinate. Courts for recording 
evidence. Section 4-B is another pro- 
_vision introduced by this Amending Act. 
This section, in express terms, makes 
Tamil the language in which judgments, 
decrees and orders are to be written 
by the subordinate Courts in the State, 
both civil and criminal. But the imple- 
mentation of this. provision from any 
given date is still left to the decision of the 
State Government. Acting under this 
provision, the Government had made 
an. order G.O.Ms.No. 191, Law, dated 
13th November, 1976, but that apper- 
tamed only to the subordinate criminal 
Courts. Till today no notification has 
been issued by the State Government 
making Tamil the medium of expression 
in judgment, decrees and orders in our 
subordinete civil Courts. This means 
that even now they must not be expres- 
sing themselves in any language other 
than English. For all we know, this 
situation may not last long. But, for 
the desired change to occur, it is. the 


' THB MADRAS LAW JOURNAL REPORTS . 


1969 ~ 


nove 


State Government who should be the 
prime mover. We, Judges, cannot usurp 
the exclusives initiative either: antici- 
patorily or event experimentally. Hence,| 
until the day the State Government acts,} 
I am afraid the subordinate civil judi- 


ciary in Tamil Nzdu will have. to go on 


composing their,judgments in language| 
which is, recognizably, English. 


8. Inthese circumstances I agree with the 
learned Subordinate Judge in. setting aside 
the Tamil judgment in this case as a 
nullity and in directing the trial ' Court 
to give the suit a fresh disposal. I, 
however, make it clear that there, .is no 
need for the trial Court to have a de novo 
trial. It is enough that it ^ goes into 
the evidence which is already on record. 
and delivers its judgment im the lan- 
guage of the Court, namely English. 


9. This appealis accordingly dismissed 
with the above direction. No costs. 


R.S. Appeal dismissed. 





IN. THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Suryamurthy, s 
Mathuramadoss Gandhi. .. Petitioner 


" nog 
V. Venkitaramier. .. Respondent. 


Tamil Nadu Buildings (Lease and- Rent 
Control) Act (XVIL of 1960), sections 4 and 
27 and ‘rules 12 and .14—-Landlord applying 
for fixation of fair’ rent—Fair rent fixed— 
Appeal by landlord . for enhancement and 
by: tenant to set aside the order—Tenant’s 
appeal allowed and landlord’s appeal dis- 
missed—Revision to the- High Court. 


By reason of section 27 of the Tamil 
Nadu Act XXIII of 1973, which amended. 
section 4 of the ‘principal Act every 
proceeding relating to the fixation of 
fair rent pending before the Rent Cont- 
roller or any authority on the ‘date of 
the coming into force of the Amending 
Act has to be decided in accordance 
with the provisions of the principal 
Act. As there were no guidelines in 
the principal Act inasmuch as rules 





C.R.P.Nos. 2166 and 2172 of 1975. 
20th January, 1978. 


aT} 


12 and 14 had been struck down the 
order passed by the Rent Controller 


fixing the fair rent on the basis of what' 


is called as “‘commonsense” cannot be 
‘sustained. . 


"The revision petitions were dismissed 
and tbe landlord was given liberty to 
file a fresh petition for fixing the fair 
rent in accordance with the provisions 
of section 4 (as amended by 'Tamil Nadu 
Act XXIIT of 1973). [Para. 6.] 


(Cases referred to: 


K.C. JNambiar v. IV Fudge of the Court 
of Small Causes, (1970) 2 M.L.J. (S.C.) 


24 : (1970) 2 An.W.R. (S.C. 24 : (1970) 2° 


S.C.J. 23 : (1970 1 S.GR. 906 : 
A.I.R. 1970 8.C. 1656; -P. M. Rawal v. 
K. G. Ramachandran, and M. Venkatachlam 
v. Seth Rishanchand Mahbhubani (1975) 1 M. 


L.J. 2313 Viswanathan v. Subbarajulu, (1974). 


T N.L.J. 394. 
Petition under section 25 of Act XVIII of 


1960 as amended by Act XXIII of 1973 `- 


praying the High Court to revise the 
order -of the Court of the Subordinate 
Judge, Madurai, dated 31st July, 1974 and 
made in C.M.A.No.344 of 1970, and C.M. 
A. No. 355 of 1970 respectively (R.C. 
O.P No. 290 of 1968 on the file of the I 
Addl. Rent Controller, Madurai Town). 


A. Varadarajan, for Petitioner. 
M. Veluswami, for Respondent. 


"The Court made the following 


‘OrvER.—These two.civil revision peti- 
tions arise out of the proceedings initia- 
ted by the landlord in R.C.O.P. No. 290 
of 1968 in the Court of the learned Rent 
‘Controller-cum-First Additional District 
Munsif, Madurai Town for fixing 
the fair rent for the building bearing 
door No. 57 in Madurai Town, Ward 
No. 18, South Avani Moola Street, 
which is in the’ occupation of the respon- 
dent as a tenant on a monthly rent of 
Rs. 125. The learned Rent Controller 
allowed ‘the “application in part and 
fixed the fair rent at Rs. 205 per annum. 
Against that order of the learned Rent 
Controller the landlord filed C.M.A. 
No. 355 of: 1970 for enhancement of 
the fair rent and the tenant filed C.M.A. 
No. 344 of 1970 for setting aside the order 
of the Rent Controller fixing the fair 
rent. The appeal filed by the tenant was 
allowed and the appeal filed by ‘the 
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landlord was aismissed and hence these 
two revision petitions have been filed. 


The petition by the landlord for 
fixing the fair rent was filed under sec- 
tion 4 ofthe Madras Buildings (Lease and 
Rent Contro) Act (XVIII of 1960), 
rules 12 and 14 were framed under that 
Act laying down’ guidelines for fixing the 
far rent. In K. C. Nambiar v.° IV 
Judge of the Court of Small Causes! the 
Supreme Court struck down rule 12 
and in doing so observed as follows: 


“The Legislature has used in sub- 
section (3) (b) (2) the expression ‘cost 
of construction’ and in sub-section 
\(3) (b) (4) ‘market. value. It is 
difficult to accept that the Legisla- 
ture has used two different expressions 
for providing that the market value 
of the building and market value of 
the site shall form components of the 
total cost of building. In Black's 
Law Dictionary, 4th Edn., at page 
415— Cost' it is stated ‘means the 
amount originally expended in per- 
forming a particular act or operation, 
or for production or construction, as 
of a building? There is, not infre- 
quently great difference between the 
cost of an article and the value of an 
article. Cost of an article in terms of 
money is what the owner has expended 
to obtain it; the value of the article 
is ordinarily its market value in a market 
actual or. hypothetical It may be 
conceded that the expression cost? 
is sometimes used as meaning thc 
value of an article. But the 
expression ‘cost of construction’ in 
sub-section (3) (b) (2) for determining 
the first component when used in 
juxtaposition with the expression 
‘market value’ in sub-section 3 (b) 
(77) is, in: our judgment, used to 
denote not the market value but thc 
cost of the original construction. 
There are inherent indications in 
clauses (7) (či) and (iii) of sub-section 
(3) (b) which go to prove that-the ex- 
pression ‘ “cost of construction’? was 
not intended to mean the market 
value. The expression ‘cost of build- 
ing’ includes not only the expenses 
ea EC CREDAM E 
1. (1970)2 M.L.J. (S.C.) 24: (1970) 2 An. W.R. 
(S.C.) 24: (1970) 2 S.C.]. 23: (1970) 1 S.C:R. 
906: A.LR. 1970 S.C. 1656. - - : 
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incurred for. construction of the build- 
ing but also the value of advantages 
which the site of. the building offers, 
such as, accessibility to markets, near- 
nes to a railway station, special 
amenities, and features, of architec- 
tural interest. If the expression ‘cost 
of construction’ is equated with the 
‘market value’, it would necessarily 
include the special advantages of its 
situation, amenities and its archi- 
tectural features. But the Legis- 
lature has provided for including in 
the cost of the building apart from 
the cost of construction, the value 
of allowances for favourable situation, 
amenities and architectural features. .?' 


3. Amenities such as air-conditioning, 
lifts, electric fans, tubelights, number 
of electric points, fans, ventilators, elec- 
tric pump for water, flush-outs, fixed 
wash basins, stair cases, outhouses, cattle- 
sheds, garden or vacant ground appur- 
tenant to the building enjoyed by the 
tenant and  usufructs of trees, if any, 
enjoyed by the tenant will also be inclu- 
ded in the cost of the building as allow- 
ances. But many of these amenities 
would be taken into account in deter- 
mining the market value of the build- 
ing. The learned Advocate-General 
appearing on behalf ofthe State of Madras 
was unable to explain why the Legis- 
lature in the determination of the cost 
of building for arriving at the fair rent, 
ifthe view expressed by the High Court, 
is correct, enacted that these allowances 
should be included twice once as part 
of component (i) and again as part of 
component (ii). 


4. The learned trial Judge has rightly 
pointed out that in determining the cost 
of construction, if the contention of the 
State be accepted: in determining the 
first component of the cost of building it 
will be. the cost of reproducing the build- 
ing at a given time reduced by the 
depreciation computed on the life of 
the building, a process which reverses 
the normal method of making allowances 
for depreciation. Again, if the meaning 
of the ‘expression ‘cost of construction' 
were ‘market value’? it would mean that 
the market value having regard to the 
market,. conditions of real property 
may. go qn, changing year after year. 


But the State has accepted by rule 12 that - 
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the cost of construction is a fixed quantity 
related to the date on which the Act 
was brought into force. Therefore by 
prescribing the rate at which the cost 
of construction is to be determined. 
under rule 12, the expression ‘cost of 
construction? is neither the original 
cost, nor the value of the building at a 
given time during the life -of the Act, 
but an artificial value related to the 
assumed cost of construction on the date 
on which the Act was enacted. 


5. Thereafter the Supreme Court 
allowed the appeal, discharged the order 
dismissing the petition and ordered the 
Rent Controller to determine the fair 
rent according to the provisions of the 
Act uninfluenced by rule 12. 


6. Subsequently rule 14 was struck 
down by this Court in P.M. Raval and 
others v. K.G. Ramachandran and M. 
Venkatachalam ov. Seth Kishanchand 
Mahbhubani and others! Section 4 of the 
Principal Act was amended by Tamil 
Nadu Act XXIII of 1973. The learned. 
Rent Controller applied the provisions 
of the Act as amended even before the 
amendment came into force and without 
referring to the provisions of the sections 
specifically. But by reason of sectiony 
27 of the amending Act every proceeding} 
relating to the fixation of fair rent pending 
before the Rent Controller or any autho- 
rity on the date of the coming into force 
of the amending Act has to be decided 
in accordance with the provisions ofj 
the principal Act. As there are no}; 
guidelines in the principal Act  after| 
rules 12 and 14 were struck down as} 
stated above, the order passed by the} 
Rent Controller fixing the fair rent on} 
the basis of what is called by the learne 
counsel for the revision petitioner as 
«commonsénse" and what is concede 
to be a procedure laid down in section 4 
as amended, cannot be sustained. As|, 
observed by N.S. Ramaswami, J., im 
Viswanathan v. Subbarajulu?: 







«The: fair rent petition has neces- 
sarily to fail because rules 12 and 14 of 
the Rules have been struck down.... 
So under section 4 as it originally 


€ —  —— —ÓÓ————— 


L (1975 1 M.L.J. 291. , 
2." (1974) T.L.N.]. 394. 


II) 


stood before the Amending Act came 
into force, the Rent Controller .has 
no jurisdiction to fix fair rent." - 


In rejecting a suggestion by the land- 
lord that the orders passed by the Courts 
below may be set aside and the matter 
remitted back to the Rent Controller 
for fresh disposal, N.S. Ramaswami, J, 
has observed: 


“But that cannot be done. Under 
section 27 of the Amending Act, every 
proceedings relating to the fixation 
of fair rent pending before the Rent 
Controller or any authority on the 
date of coming into force of this Act 
shall be decided in accordance with 
the provisions of the Principal Act. 
In other words, the provisions of the 
Amending Act and the Rules now 
made after the amendment have no 
application to proceedings started 
under the provisions of the princi- 
pal. Act. The only. remedy is to file 
a fresh petition." 


With great respect, I agree with the ` lear- 
ned .Judge. Therefore these two revision 
petitions are dismissed, and the landlord: 
is given liberty to file a fresh petition 
for fixing the fair rent in accordance with. 
the provisions of- section 4 as amended 
iby Tamil Nadu Act XXIII of 1973. 
)There will be no order as to costs. l 


R. S. Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
Present:— V. Balasubrahmanyan, J- 
A. Annamalai and others.. Appellants * 


v. 
Saraswathi Ammal.and another 

l Respondents. 
Tamil Nadu Extise (Amendment) Act 


(XXXVII of 1973), section 15 (1)—Appli- 
cability scaling down of the decree— Provision 
of time-limit of six months —Afpplies! to an 
application by: judgment-debtor as well as 
decree-holder. 


The Tamil Nadu Act XXXVIII of 1973. 
confers a right on certain debtors 
and in certain conditions to. apply 
to the Court for scaling down 
their debts under section 15. The 
time-limit is 6 months from the date 
of publication of the Act. The: Act 
was published in the Gazette on 15th 
December, 1972. Section 15 contains 
two . sub-sections. Sub-section (1) 
deals with a case where a decree has been 
passed before the publication of the 
Act in the Official Gazette. Sub-sec-- 
tion (2) on the other hand, deals with a 
case where in respect of a debt payable 
on the date of the publication of the 
Act in the Official Gazette, a decree 
has been passed subsequent to the date 
of the said publication. [Para. 1.] - 


Section 15 (1) of the Act is clear and 
unambiguous. The provision of a time- 
limit of six months from the date -of the 
publication of the Act, as a requirement 
for moving the Court for a scaling down 
applies to an application. 
moved by the judgment-debtor . quite 
as much as-to an application- filed by 
the decree-holder. There could not be. 


^ any rational basis for imposing a'time- 


. limit on the one, 


but not on-the other. 
No intention can be- attributed to. the 
Legislature’ to discriminate between. the 
judgment-debtor and  decree-holder, a. 
discrimination. that ^ cannot have an 


-rational relation to the, object of the Act. 


Under the section, an application. by 
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the 'judgment-debtor should have to 
be filed within 6 months of the publica- 
tion of the Actin the Gazette. [Para. 11.] 


Cases referred to: 


Ramakrishnan v. Kandaswami Thevar, (1974) 
T.L.N.J. 378; Kuppachi Ammal alias Sri 

Rangammal v. Lakshmi Ammal, (1975) 
"T-L.N. J. 462 ; Regina v.. Governor of Bixton 
, Prison, L.R. (1962) l Q.B.D. 211. l 


Appeal against the Order of the Çourt 
ofthe Subordinate Judge (II Additional) 
‘Coimbatore, dated 3rd’ February, 1975 
and made in I.A. No. 606 of 1974 in 
O.S. No. 333 of 1964. 


V. Rama Jagadeesan for N.R. Chandran 
‘for Appellants. 


"The Court made the following. 


‘ORDER.—This Civil Miscellaneous Appeal 
arises out of certain execution proceedings. 
Tt raises. a point of construction of 
section 15 (1) of Tamil Nadu ‘Act 
XXXV III of 1973. This enactment 
was avowedly passed to provide for the 
relief of certain indebted persons. in the 
State. Briefly stated, that Act confers 
a right on certain debtors, and in certain 
iconditions to apply to the Court for 
scaling down their debts under section 
15. There is a time-limit provided for 
under this section. The time-limit is 


six months from the date of publication | 


of the Act. It may be observed that 
the Act was published in the Gazette 
on 15th December, 1972. Section 15 
{contains two  sub-sections. Sub-section 
(1) deals with a case where a decree has 
een passed before the publication of 
the Act in the official Gazette. Sub- 


section (2) on the other hand, deals with 


a case where in respect of a debt payable 
on: the date of the 
Act in the Official Gazette, a decree has 
been: passed subsequent to the .date of 
the said publication. 


49. The ‘appellants before me, who are 
the judgment-debtors, filed an appli- 
cation under section 15 (1) of the Act 
.and asked for relief. The decree against 
them was passed on 15th February, 1965 
prior to the publication of the Act in. 
ba Official Gazette. 


. The learned Subordinate Judge, 
ace: ‘dismissed the judgment-debtor's 
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(1978 


application as time-barred. He did 
so because the application was .filed 
only on 25th April, 1974, which: was 
beyond six. months from the date of 
publication of the Act. Incidentally, the 


judgment-debtors alsó filed a separate 
application for’ excusing 


the delay .in 
moving the Court under section 15, ( 1) 
of the Act, but this application was also 
dismissed by the learned ‘Subordinate 


Judge. , 
4. In this appeal against the dismissal 
of the judgment-debtor’s application 


under section 15 (1) of the Act as time- 
barred, it is contended that Tamil Nadu 
Act XXXVIII of 1973 does not: impose 
any time-limit whatever for an application 
by a judgment-debtor for scaling down 
the decree. Learned counselfor the judg- 
ment-debtors cited in | support of- his 
submission, the judgment of a _ learned 
single Judge ofthis Court, N. S. Rama- 
swami, j., reported | as Ramakrishnan v. 
Kandaswami Thevar and others.1 Learned 
counsel said that thisdecision of Rama- 
Swami, J.,.was ‘followed’. by another. 
learned. single Judge of this Gourt, Gokula- 
krishnan J., in Kuppachi Ammal alias . Sri 
Rangammal and another v. Lakshmi Ammal.? 


5. It may be stated, at once, that Gokula 
krishnan, J. was not directly concerned 
with an. application under ‘section 15 
(1) of the Act, but, was dealing with 
an order ‘rejecting an application ` for 
excusing the delay in moving the Court 
under section 15 (1) of the Act. The 
earlier judgment of. Ramaswami, J. 
however, is a direct decision on the 
point, for in that case too, an applica- 
tion by a judgment-debtor was filed 
under section 15 (1) of the - Act, but 
beyond six.months from the date of 
publication of the Act. Actually, in 
that case, the application for relief was 
filed on 8th October, 1973. Ramaswami, 
J. held that while section 15 (1) imposed 
a time-limit for filing applications’ for 
scaling down decree debts, the'' time- 
limit applied only in the case of an appli- 
cation filed by a decree-holder for relief. 
He held that the requirement as to limi- 
tation does not apply in the case-of an — 


. application filed by a judgment-debtor. 


: 
1. (1974) LL.N.J. 378. - 
2. (1975) T.L.N.J. 462. 


a1) 
oe "d , * E fia eee: . - 5-2. 
$5. .To understand the reasoning. of- 
the learned Judge, it, is, necessary ,to, 
quote the section verbatim, punctuation 
and allo n e 7 75 2.50 70 € 


- om 


“Where before the publication . of. 
this Act, a Court has passed a decree 
for the repayment of a debt, it shall,’ 
on the application of any  judg- 
- ment, debtor-who is a debtor  within- 
the meaning of this Act, or in 'res-' 
pect of.a Hindu joint family . debt, 
on the application of any member 
‘-of the family whether or not he_ is the 
judgment-debtor or on the applica- 
tion of the decree-holder within six, 
"months from the date of publication 
`of this -Act, apply the provisions: of 
this. Act -to such decree and shall, 
. notwithstanding anything contained. 
» in the Code of Civil: Procedure, 1908 
. (Central Act. V of- 1908), amend the 
, decree accordingly " or enter satis-, 
faction, as the case may be.” 
7- As- éarlier. indicated by me, this 
sub-section refers to two kinds of appli- 
‘cation: (t) application by the judg- 
"ment-debtor, and, (2) ^ application by 
the décrée-holder. According tọ- Rama-: 
swami, J:^ it ‘is only to an application 
by the decree-holder that: the limitation . 
of six months would apply. .The reason. 
‘adduced by the learned: Judge was that 
there ‘is no comma immediatély after 
the words “on the application of the 
«ecree-holder:” According to the learned 
Judge, the absence of'a comma, at the 
appropriate place signified that ‘the words 
-of limitation, “within six months - from 
the- date of publication of this Act” 
have to be read as applicable only to 
the immediately preceding ‘words, **on 
‘the application of the -decree-holder", and 
they cannot be held: to apply to: “the 
‘application of any judgment-debtor.” 


‘8.. With great respect, I do not agree 
"with the construction placed by. the lear- 
ned judge on section 15. (1) of the Act. 
he construction is based .on -the  non-. 
‘existence of a punctuation. mark as indi- 
cative of the legislative intention. This 
in my submission, is an erroneous approach. : 
It is an accepted principle of statutory 
construction that- a Court should not 
attach importance either to punctuation 
marks or to their absence while seeking 
to discover the legislative intention. 
M LJ—57 
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In Maxwells Interpretation:of Statutes 
(Twelfth Edition). page, :14, one aspect’ 
of this principle is stated thus °° L'u. 


7 Dac waa Talde, cud 
. * Where it is necessary -to give apro: 
_ Vision a particular construction which; 
is at variance with the way in . which 
.the section is punctuated, it may’ be 
read: as though there. were in fact 
punctuation where none appears on 


the face of the Act.” 


9. In Regina v. Governor of Brixton Prison? 
Section 10 of the Fugitive Offenders: 
Act, 188I came up for construction 
fore the Queen’s Bench Division. 
section conferred ‘on a. 
power’ to discharge a fugitive 


*apee 


Court's discretion to discharge a fugitive 
could: be exercised in any case in which’ 
the return of the man would be . unjust, 
or oppréssive, or too severe, and it was 
not confined to cases in which the 
application appeared not to have .beén 
made in good faith. The Court rejected, 
the contention based ‘on the. absence. 
of the punctuation mark in between the 
words "in the. interests of justice” 
and. "or otherwise", A perusal ` of the, 
judgment of Lord Parker, G.J., in this’ 
case, shows that there was no’ ‘ambiguity’ 


` 


in the section. 

10. -The same is the case with - the wor- 

ding of section 15 (1) of Tamil Nadu Act, 

XXXVIII of 1973. It seems to me that: 

oe a 
'l. LR. (1962) 1 Q.B.D, 211. d 


no significance should be attached to the 
absence of a comma after the words, 
"or on the application of the decree- 
holder”. To construe Acts according 
to punctuation marks or according to 
the absence of punctuation marks, would 
be to construe legislative enactment, 
not according to the intention of the 
Legislature, but according to the inten- 
tion of the statutory draftsman. I: con- 
ceive that what the Legislature passes 
in its reading of the Bills are sections 
and other provisions; it does not pass 
punctuation marks, as part of its reading, 
excepting in cases where, as might 
happen on occasion, while introducing 
amending provisions, punctuation marks 
are specifically adverted to in the amend- 
ments themselves. 


11. In my view, section 15 (I) of the 
Act is clear and unambiguous. ‘The 
provision of a time-limit of six months 
from the date of publication of the Act, 
as a requirement for moving the Court 
for a scaling down of the decree, applies 
to an application moved by the judg- 










have any rational relation to the object 
lof the Act. I am, therefore, of the 
view that under the section, an applica- 
tion by the judgment-debtor should 
also have to be filed within six months 
of the publication of the Act in the 
Gazette. Since the application in this 
case was not filed within that time-limit, 
I hold it was rightly dismissed as time- 
barred by the learned Subordinate Judge. 


12. Learned counsel for the appel- 
lants sought to make a pomt out of 
the fact that his clients came to know 
of the decree passed against them only 
on Ist April, 1974. I do not think this 
fact has any relevance to a considera- 
tion of the question arising under section 


15 (1) of the Act. The period of limita-: 


tion prescribed therein has to be com- 


puted, not from the date of the decree, _ 


but from the date of the publication of 
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the Act. The question of knowledge or 
non-knowledge of the decree does not. 
enter the discussion at all. 


In the result, the appeal is dismissed,,. 
but, in the circumstances, there will 
be no order as to costs. 


R.S. Appeal dismissed.. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

PRESENT:—S. JVainar Sundaram, 7. 
Deivasigamani Gounder `  .. Petitioner 
U. 


The Authorised Officer (Land Re-- 
forms), Erode .. Respondent.. 


(A) Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), as 
amended by Tamil Nadu Act (XVII of 
1970)—Proceedings for fixing ceiling area 
commenced under the Act—Date of ‘commen-- 
cement of the Act! and ‘Notified date’ signify 
only the dates as introduced by the Act of 
1970. 


(B) Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Amendment Act (XLI of 
1971), section 74—Exclusion of grazing land 
for arriving at ceiling area—Not permitted.. 


Once it is found that proceedings for 
the purpose of fixing the ceiling area. 
for the first time, have commenced 
under the provisions of the Tamil Nadu 
Act LVIII of 1961 as it stands amended. 
by the Tamil Nadu Act XVII of 1970, 
“the date of commencement of the .Act’” 
and the “notified date" must have 
reference only to those dates as introduc-- 
ed by the Tamil Nadu Act XVII of 1970. 
As per the amendments introduced by 
the said Act “the date of commencement 
of this Act", means the 15th day of 
February, 1970 and “the notified date” 
means the date specified by the Govern- 
ment in a notification which shall be a. 
date after the date of the publication. 
of this Act and such a notified date is 
stated to be 2nd October, 1970. [Para. 8.1 


Section 74 of the Tamil Nadu Act XLI 
of 1971 contemplates that in addition 
to the ceiling area, a person will be 


V — MH Án — — — — inum 


* C.R.P.No. 850 of 1975 Ist March, 1978- 
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entitled to hold lands used exclusively 
for grazing up to a particular extent. 
The said section never provided for 
exclusion of grazing lands from the 
holding of a person for the purpose of 
arriving at the ceiling area. The ceiling 
area should be arrived at taking into 
consideration “all the holdings of land" 
within the meaning of the Act, and after 
arriving at the ceiling area, the person 
is allowed the additional extent up to 
the prescribed limit on the ground that 
they are grazing lands. [ Para. 9.] 


Petition under section 83 of the Tamil 
Nadu Land Reforms (Fixation of Ceiling of 
Land Act,1961 (as amended by Act XVII 
of 1970) praying the High Court to revise 
the order of the Court of the. Land 
Tribunal, Coimbatore (Prl. Subordinate 
Judge) dated 31st January, 1975 and 
made in L:T.A.No. 266/74 (Ref. No. 
20/D/MRI/17/70 dated 7th May, 1974 
on the file of the Authorised Officer, 
Land Réforms, Erode). ` i 


Abdul Khader -for R. Nadanasabapath 
and R. Thamodharan, for Petitioner. > - 


K. -Govindarajan, -for Additional Govern- 
ment Pleader, for Respondent. 


The Court made the following 


ORDER.—The. land-owner under the 
Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (LVIIIof 1961), 
(hereinafter referred to as the. Act) is 
the petitioner in this revision. The 
respondent, Authorised Officer (Land 
Reforms), Erode, initiated proceedings 
against the land owner under the provi- 
sions of the Act and by his order dated 
7th May,.1974, under section 10 (5) of 
the Act, held that there was a surplus of 
5.079 standard acres. As. against this 
order, the Jand-owner filed an appeal, 
L.T.A.No. 266 of 1974, before the 
Land Tribunal at. Coimbatore. and it 
was disposed of by judgment and decree 
dated 31st January, 1975 of the Land 
Tribunal, confirming the orders of the 
Authorised ' Officer. This revision is 


directed against the judgment and decree. 
Tribunal, Coimbatore. ` 


of the Land: 


2, Two contentions were put forth 
before. the Land. Tribunal by.the — land- 


5. Itisstated that the 
, mencement of this Act” within the 


owner, viz., that the alienations of ex- 
tents of land covered by sale deeds 
dated 25th July, 1971 and 30th March, 
1971, should be excluded and that 
certain extents of land are grazing 
lands and they have also got to be 
excluded. The Land Tribunal repelled. 
these contentions, 


3. - In this revision, Mr. S. Ramalingam, 
learned counsel appearing for the peti- 
tioner, confines his arguments only to 
the first contention. vi-., that the area 
covered by the sale deeds dated 25th 
August, 1971 and 30th March, 1971 
should be excluded. 


4. It must be pointed out that the 
Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Amendment Act 
(XLI of 1971) came- to be enacted 
subsequently and section 3-A was in- 
troduced in the main Act. Section 3-A 
reads as follows:—. Eg 


“Certain special definitions.—Not- 
withstanding anything contained in 
this Act, if, by virtue of the operation 
of the Tamil Nadu Land Reforms. 
(Fixation of Ceiling on Land) Amend- 
ment Act, 1971, the total extent of 
land held by any person exceeds. 
the ceiling area, then, in relation to 
"such person and in this Act, unless 
the context otherwise requires, — : 


(1) “date of commencement of this. 
“Act? means the date specified by the 
Government under sub-section  -(2) 
of section 1 of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on-Land) 
Amendment Act, 1971; (ii) “notified 
date" means the date specified by the 
Government in a notification which 
shall be a date subsequent to the date 
specified under sub-section (2) - of 
Section. 1 of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1971; . 


“date of com- 


meaning of section 3-A (7) is 15th January, 
1972, and the notified date" within. 


-the meaning- of section '9-A (2?) is 16th 
January, 1972. Sections 22 and 23 of 


the Act read as follows:— 


“22. Transfer or partition made. on. 
or after the date of thé commences. 


- 
í ^ PRS ONG ‘ ui 
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“ment of this Act,- but, before the 
"notified. ddte..Where, on or after 
-the date of the commencement of 
this Act, but before the notified date, 
zany person has- transferred any land 
‘held by him by sale, gift (other than 
-gift made in comtemplation of death), 
exchange, surrender, settlement or in 
any other manner whatsoever except 
“py bequest or has effected a partition 
of: his, holding or part thereof, the 
authorised officer within whose juris- 
‘diction such: land, holding or the 
‘major part thereof is situated, may, 


after notice to such person and other 


persons affected by such transfer or 


“partition and after such enquiry as he. 
thinks fit to make, declare the transfer: 


„or, partition to be void if he finds that 
‘the.transfer or the partition, as the case 


may, be, defeats any of the provisions . 


„of this Act." | Ac E 


29. “Authorised Officer not to take 
.into consideration certain -transfers 
-or ‘sub-divisions before publication. of 
final statement. .Subject to the provi- 
-sions of section, 20, for the’ purposes 
-pf fixing, for the first time, after the 
date of commencement of this Act, 
.£he ceiling area of any -person . holding 
„Jand. on the date of,the commence- 
„ment of this Act, in excess of 15 stan- 
dard acres, the authorised officer shall 
not take into consideration.. 

^(a) any transfer, whether by ‘sale (in- 
cluding sale in. execution of a decree 
‘or order of a civil Court or an award 
‘or order of any other lawful authority) 
or by gift (other than gift made in 
‘contemplation. of death), exchange, 
surrender, settlement or otherwise; or 
(P) any sub-division (including sub- 
division by a decree — or.order of a 
‘Civil Gourt.or any other lawful autho- 
rity) "whether by partition or other- 
wise, effected on or after the notified 
date and before the date of the publi- 
‘cation. of the final statement under 
‘section -12 or 14.” 


£6. To come within the mischief of the 
provisions ‘of sections 22 and 23 of the 
‘Act, the dates would. be “the date of 
commencement of this Act” and “‘the 
notified date.’ Mr. Ramalingam, lear- 
ned counsel appearing for the petitioner, 
submits that “the notified. date’ by 
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virtue- of sectiori 3-A must be taken to 
be- 16th January,1972 and even before 
that relevant date, the petitioner has 
already parted with the extents covered 
by the two sale deeds referred to above 
and hence, the provisions of section 23 
cannot be brought in to affect - the said 
sale deeds and-the said extents of lands 
covered by the two sale deeds, have 
got to.be excluded and if they are ex- 
cluded from the holding of the petitioner, 
he will not come within the ambit of 
the provisions of the Act. i 


7. Mr. K. Venkataswamy, _ learned 
Additional Government Pleader,. sub- 
mits that the above argument is falláċi- 
ous. He lays stress on the following 
expressions used in séction -3-A -of the 
Act; “If by virtue of the operation. of 
the Tàmil Nadu Land Reforms (Fixation 
of Ceiling on Land) Amendment Act, 
1971, the total extent of land .held ^ by 
any person exceeds the ceiling area”. 
He submits that ‘then only in relation to 
such person, “‘the date of commencement 
of this Act?’ will be 15th January, 1972 " 
and ‘“‘the notified .date? will , be 
16th January, 1972. According to him, 
the | petitioner ‘held at, all relevant 
times, the total. extent of .lands 
exceeding the ceiling area even before the 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Amendment Act XLI of 
1971 came into force. ‘He further submits 
that proceedings under the Tamil. Nadu. 
Act LVIII of 1961 as amended by the 

Tamil Nadu Act XVII of 1970, have been 
already initiated against the petitioner 
and notice under section 9 of the Act is 
found to have. been issued even on 27th 
May, 1971, z.e., prior to the coming into 
force of the Tamil Nadu Act XLI of 1971. 
Hence, according to the learned counsel, 
the expressions **date of commencement 
of this Act”, and *'the. notified date "', 
occurring in section 23 of the Act, must 
be.only the dates as mentioned in , the 
Tamil Nadu Act LVIII.of. 1961 as it 
stands amended by the "Tamil Nadu. Act 
XVII of 1970. . . >.. s 


8. In my opinion, this submission of 
Mr. K. Venkataswamy, learned Additional 
Government Pleader, is well-founded. 
Once it is found that proceedings for the 
purpose of fixing the ceiling area, for the 
first time, has been commenced, under 


: Al]: 


Nea 
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,]the provisions of: the Tamil ‘Nadu . Act: 
LVIII of 1961 as it stands amended by-the 
Tamil Nadu Act XV II of 1970, “the date 
of commencement of this Act’ and “noti- 
fied date", must have reference only to. 
those dates,:..as introduced by the Tamil 
'"|Nàdu Act XVII of 1970. As per the 
amendments introduced by the said 
‘the? date commence- 










shall be a date after the date of pùblica- 
Ios of this Act and such a notified date is 
stated to be 2nd October, 1970. "The 
alienations in thé present case have 
been effected on 95th August; 1971. 
. and 30th March, 1971 and ‘they will, 
Obviously, come within the mischief of. 
section 23 of the Act. Hence the Autho- 
rised Officer and the Land Tribunal, 
were right in.ignoring these alienations 
and treating the éxtents of lands covered 
‘by thesé ‘alienations as forming part and 
. parcel of the holding of the petitioner for 
the purpose of the Act. ` i 


9. One other contention that. was put 


_ forth’ by Mr. S.. Ramalingam, ‘learned - 


‘counsel appearing for the petitioner, is 
that by virtue of the’ Tamil Nadu 
‘Larid “Reforms (Fixation: of Ceiling on 
Land) Amendment Act XLI ‘of 1971, 
_ Section 74 ofthe Act in respect of certain 
concéssions relating to grazing lands, has 
been deleted and by.such deletion, the 
petitioner comeés within the’ mischief of 
‘the’ Act; and hence, it must be stated 
that by virtue of the Tamil Nadu Act XLI 


of 1971, the total extent of land held by - on” Bth 
- June,1967 and delivery given on 25th September, 
1970——Application filed on 8th Aügust,: 1972 


‘the. petitioner exceeds thé ceiling area. 
This contention pre-supposes the basis 
` (which, however, is not tenable) that the 
lands dealt with under section 74 of the 
Act before the said'section was deleted, ex- 
cluded from the holding grazing lands for 
the purpose of computing the ceiling area. 
A reading of section 74 of the Act, does 
. not support this contention of the learned 
counsel. What all section 74 contem- 
plated,-was that in addition to the ceiling 
area, a person will be entitled to hold 
:|lands used exclusively for grazing, up-to 
a particular extent. The said section 
never provided for exclusion of grazing 
lands from the holding of a person for. the 
Jpurpose of arriving at the ceiling .area. 


“RS. 


"V i 


-K.S.A. Abdul Kader. and. others; -:; 


"awarded: —Appeal Application for mesne 
.Jits not barred by limitation. — |; . 


Held: There’ seem to be two views pre- 


45S 


The ceiling area should be arrived: at; 
taking into consideration “ all the: holdings| 
of land ”: within the meaning of the’. Act, 
and after arriving at the ceiling area,. the| 
person is allowed. the additional extents 
upto the prescribed limit on the groun 
that they are grazing lands. Hence, the 
argument of the- learned counsel appearing 
for the petitioner, that by deletion ~of- 
section 74-of the Tamil Nadu Act XLI of 
1971, the petitioner must be deemed to be 


ABDUL KADER. 


^ holding the extent of lands exceeding the 
- ceiling area, is not sound in law and. 


‘cannot be accepted. From the law or on 


-facts to interfere with the ‘order of the 


Land. Tribunal confirming the order of 
the Authorised Officer,. this Civil Revi- 
sion Petition lacks merit and substance in 
law and accordingly, it:is dismissed, but 
there will be no order as to costs.. -7 
Petition, dismissed. 





IN THE- HIGH COURT OF. JUDICA- 
TURE AT MADRAS. : .. EE 


-Present:—V. Bolasubrahmanyan, ‘F. 


Jainalabuddin, Ilayangudi ^ Nesavu- 
pattarai Pallivasal through its Trus- 
tees themselves and as represen- 
tatives of Janattars. `- ..Appillant* 


M Cou 7.4. Respondents, 
Limitation Act (XX XVI of 1963), Article 137 
—Surt for ejectment-and mesne profits- from 


` date of ' suit to ‘date’ of delivéry—Preliminary 


decree passed—Ascertainment: of mesne: pro- 
tts relegated to final: decree - proceedings— 


‘Appeal against preliminary decree—Dismissed 


August, 1972—Date of suit . 29th 


Jor ascertainment , of - profits—Mesne profits 
pro- 


valent in this country as to whether -the 
provisions of the Limitation Act apply to 
applications for mesne profits pursuant 
to the direction in the preliminary decree. 


"One view is that the statute applies. 


The better view seems to be that there is 


mo such thing as. limitation. for , sych 


* S.A.No. 1716 of 1974. - E pu SX. id. 
28th November, 1977. 
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.applications. They cannot be regarded 
as execution petitions, for the suits in 
which they are filed would .be still 
pending at "the time they are filed. 


[Para. 5] 
Éven EE if any Article at all of the 


schedule to the Limitation Act, 1963 is. 


capable of application to a case of this 
kind it can only be the residuary Article 
137 falling under the Third Division in 


the Schedule relating to applications, for. 


. there-is no other specific Article in that 


Division. which deals with this subject--. 


matter. Under Article.137 the Limita- 
tion.is three years for any application for 
- which no limitation is prescribed under 
any other Article in Part I of the Third 
Division in the Schedule. The. starting 
point for the three-year limitation period 
"under Article 137 is the date when right 
toapply accrues. 


- In this .case the right to apply for mesne 


profits accrued to the plaintiff under the | 


preliminary decree, but that decree was 
taken in appeal by the defendant and the 
" appeal was dismissed on 15th June, 1972. 
_ The application for mesne profits was 
actually filed in this case on 8th 
August, 1972. In the circumstances, 
even on the footing that any question - of 
limitation at all arises as respects an appli- 
, cation for mesne profits in a suit pursuant 
“toa preliminary decree therein, it must 
be held that the application in this case 
has been filed within time. [ Para. 6] 


_Cases referred to: 


Chintalapati Varadalamma v. Gayya Nallayya, 
(1961)1 An.W.R. 372 : A.L.R. 1961 A.P. 
432; Ramasubramania Pathar v. Karmbil Pati, 
LLR. (1940) Mad. 372 : 50 L.W. 933 : 

(1940)1 M.L.J. 54: A.LR. 1940 Mad. 
194; QChandrakantam v... Chandramouliswara 
Prasad, (1948) 2 M.L.J. 206: 61 L.W. 
562 (2) : AIR. 1949 Mad. 134; 
. Ramachandra Raju v. Bhujanga Rao, I.L. R. 
(1923) 46 Mad.. 46. 


Appeal against the decree of the District 
Court,” Ramanathapuram at Madurai 
in Appeal Suit No. 19 of 1974 preferred 
against the decree of the Court of the 
District Munsif of Paramakudi in I.A. No. 
1221 of 1972 in O.S.No. 18 of 1968. 


A. Ramanathan and- R. »Vedantham, 
Appellant. - 


for 
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T. R. Srinivasan and K. ‘Ramamoorthis 
for Respondents. 


The Court delivered the following 


Jupement.—In a suit for ejectmentagainst 
their tenant, the plaintiffs had asked 
for mesne profits from the date of the 
plaint till the date of actual delivery. 
The Court passed a preliminary decree in 
ejectment on 29th June, 1967. While 
doing so, it relegated the question of 
ascertainment of mesne profits to the 
final decree proceedings. The ‘suit had 
been- filed' on 29th ‘June, 1967. "The 
actiial delivery of possession of the suit 
property was effectéd by the defendant to 
the plaintiffs on- 25th September, 1970. 
The plaintiffs accordingly applied for 
ascertainment of mesne profits for this 
period. The application was filed on 
8th . August, 1972.° The defendant oppo- 


‘sed it on the score that the very purpose 


of the lease by the plaintiffs in his favour 
was to conduct a touring cinema and that 
the licence for the touring cinema itself 
had expired long ago, in 1965. This 
defence was rejected as untenable as an 
answer to the claim for mesne profits, 
considering that the tenant had over- 


` stayed in possession even after the expiry 


of the licence. On the question of quan- 
tum of mesne profits,the Court found that 
while a monthly ‘rental for running a 
touring cinema theatre on land would be 
Rs. 100 it would be reasonable to quantify 


“the mesne profits for the period when the 


cinema could not be rùn, at a lesser sum, 
namely Rs. 40 per mensem, which the 
defendant seems to have accepted in the 
The 
Court accordingly gave the plaintiff a 
decree at the rate of Rs. 40 per month for 
the period from 29th June, 1967 to 25th 
September, 1970. This decree for mesne 
profits was confirmied in appeal by the 
learned District Judge. 


.9. The main criticism of Mr. Ramos 


than, learned counsel for the defendant in 
this second appeal, is that the learned 
District Judge while dismissing the defen- 
dant's appeal had not taken any trouble 


. whatever to set down the evidence in the 


case and expres in what manner 
he agreed with the conclusions of the 
trial Court. I do accept this criticism, 
having regard to the way in which the 
learned District Judge had TERR a dis- 


u) 


posal to the case before him. In one 


‘brief paragraph of four lines, he says that 


* the plaintiffs are entitled to the mesne . 


profits?, and ''I see no merits in the 
appeal?. It would have been in con- 
ssonance with accepted norms of 
judicial decision-making if the learned 
District Judge had discussed the evidence, 
even if he had done it ever so briefly. 
. Nevertheless, this criticism of the learned 


District Judge, quite valid so far as it- 


:goes does notlead tothe consequence 
that no mesne profits could have been 


.awarded at all in this case or that the- 


mesne profits actually awarded are exces- 
sive. The latter consideration would 
only raise questions of degree, which are 
questions offact. I cannot say there is no 
evidence at all before the courts below to 
_Support their determination of mesne 
profits. The quantification of the mesne 
profits in this case has been made to rest 
‘on two factors:— 


. -' (6) absence of cultivation of the land by - 


the defendant ; and 
(ii) absence of exhibition of films in the 


touring cinema. 


It seems to me that these considerations 
‘provide a reasonable basis for the deter- 
- mination of the mesne' profits. I cannot, 
therefore, interfere with the decisions of 
the Courts below. ] 


-3. Learned counsel for the appellant 
raised a further question touching limita- 
tion. He said that the claim for 
mesne profits could not be entertained 
by the Court considering that the lease 
itself came to an end on 31st December, 
1965. I do not, however think this 
‘objection is tenable. The question of 
applying for mesne profits had arisen in 
this suit in final decree proceedings, in 
view of the reservation made in that 
regard in the preliminary decree.. I, 
'therefore, felt difficulty in understanding 
‘the point raised by the learned counsel 
-as to bar of limitation. 


4, Learned counsel referred me to a 


‘decision of a Division Bench of the 
Andhra High Court reported in Chin- 
talapati Varadalamma v. Gavya Nallavya? 
‘What happened in that ‘case was 
thi. In a suit for recovery of 
—— eee eee ea 


4, (1961) 1'An,W.R, 372 : A.LR, 1961 A.P, 432, 


JAINALABUDDIN 7. ABDUL KADER (Balasubrahmanyan, 7.) 


Suit is still pending and alive. 
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possession and for other reliefs inchiding 
future mesne profits a preliminary decree 


.was passed by the Court for possession, 


but as to the relief of future mesne pro- 
fits, subsequent to the filing of the suit, the 
Court referred the plaintiff to an indepen- 
dent suit. In execution of the decree for 
possession, the plaintiff obtained delivery 
of possession and thereafter filed an 
independent suit for mesne profits from 
the date of the earlier suit till the date of 
possession. ‘The defence in the subsequent 
suit was that it was barred by limitationg 
This was upheld by the Division Bench 


-on the basis of Article 109 of the First 


Schedule to the Indian Limitation Act, 
1908, which corresponds to Article 
5l of the schedule to the Limitation Act, 
1963. The article prescribed a period of 
three years for a suitfor profits wrongfully 
recovered by the defendant from pro- 
perty belongmg to the plaintiff. The 
starting point for the limitation was, the 
date when the profits were received. The 
Court found that more than three years 
had elapsed in between the delivery of 
possession under the former suit and 


the institution ofthe latter suit for recovery 


of mesne profits. It was argued before 
the learned Judge that the appropriate 
article applicable to the second suit for 
mesne profits was the residuary provision 
in Article 120 of the First Schedule to the 
Limitation Act, 1908. This argument 
was not accepted and it was held that the 
suit fell under Article 109. 


9. This decision, however, is not apposite 
to the present case. There are no two 
suits here, but only one, and in that suit 
the plaintiffs were quite within their 
rights in asking for a decree for “‘ future ” 
mesne profits from the date of the suit. 
It is not suggested that the suit in ejéct- 
ment itself was barred by limitation. 
This being so, it is difficult to see how 
Article 51 of the schedule to the Limita- 
tion Act, 1963 or any article at all can 
have relevance to the present case. It 
may be observed that so long as the final 
decree for mesne profits is not passed, the 
There} 
seem to be two views prevalent in this| 
country as to whether the provisions of the 
Limitation Act prescribing periods of 
limitation for applications applies to the 
application for mesne profits in suits 
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pursuant to the directions in de pre- 
"Hlifmihary- décree. “One view is that the 
(statute applies. The better view seems 
{tó be that there is no such thing as’ limita- 
-{tion-for such applications. For instance, 
jthey-- cannot be regarded as execution 
-{petitions, for the suits in ‘which they are 
-filed would still be. pending at the time . 
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.Ithéy.are filed. Reference. may be made . 


‘in this: connection to. the following cases: 
Ramasubramania Pathar v. Karambil. Pati! 


(1978 


(VL P EMT 


IN THE HIGH. COURT OF dicc id 
TURE AT MADRAS. 


` PRESENT: —}. Sethuraman; e 


‘Subbiah Chetty, . S/o. Thangavelu 
Chetty, No. 27-A, Telegu Chetty 
Street, Old ‘Washermenpet, Madras 


— 


+a 


cit 


“dU. 


Ramachandra Raju vw. Bhujanga. Rao? 
| Ghandrákantam ` v. Chandramouliswara : 
o Prasad’. - Although. they are’ not 


-direct décisions, .it seems to me. that they : 
doipoint to thé view I have earlier es og 
. aet : 


Even: otherwise, ifany article at all 
Ins the Schedule to the Limitation Act, 
1963 is. capable of application to a case of ^ 
"ithis: kind it can only be. the’ residuary 



















in the: Schedule relating to Applications, 
for there is’ no other specific article in 
that Division which deals with this sub- - 
ject-matter. ‘Under Article 137, the limi- 
tation is three years for any application . 
"for which no limitation “is prescribed 
junder any other article in Part I of the 
Third: Division in ‘the schedule. The 
starting j point for the three-year limitation . 
(period under Article 137 is the date when 
the right.: to apply accrues. In this case, 
the ‘right to. apply for mesne profits 
accrued to the plaintiff under the pře- 
lithinary decree, but that’ decree was 
taken in appeal by the defendant and the 
appeal was dismissed only on 15th June, 
1972. The application for mesne profits 
Was actually filed in this case on 8th 
vügust, 1972. In the circumstances, even 
on, .the - ‘footing that any - question of 
limitation. at all arises as respects an 
app ication for mesne profits in a suit 
parsuant to a preliminary decree’ therein, 
I must hold that the application in this 
case has been filed within time. - 


"7. 'For' the reasons stated above, the 
second appeal is dismissed, but, in the 
circumstances, without costs. ! 


R. S. ~ Appeal dismissed. . 





CILR. (1940) Mad, 372 : 50 1.W:983: 


` Veerajinnu Ammal (died) and others: 
Respondents. 


Hindu ‘Lav —~Inheritance—V? a female died 
leaving properties and ‘M? her daughter—‘M’ 
. died in 1936 leaving behind her, her husband‘G’ 


- and three daughters one of them being ‘J’—J” 


Article 137 failing under the Third Division 


| died in 1950 leaving behind her daughter ‘S” 
and husband ‘Sc?—‘S? died in 1966— Suit by 
the sisters of ‘J’ against ‘Sc’ to recover possession 
—Sc not entitled to the suit property, | nor 
acquired | title by adverse possession. l 


Held: is the present case, the plaintiffs, 

the two remaining daughters of M, would. 
be entitled to the entire properties left by 
M on the death o£.7, the other-daughter 


in any event. They would be entitléd to 


P 


. years or more. 


“aig 1 M.L.J. 54 : A.L.R. 1940 Mad. 124. (B) 


(1923) LL.R. 46 Mad, 46, 
3 : (1948) 2 M.L.J. 206 :61 L.W. 562 GE 
LR, 1949 Mad, 134. 


^ 


take the property as ios stridhana heirs. 
. ofthe last full owner, V (M having taken 
only a limited estate). Even on the. princi- 
ple of survivorship they would be entitled. 
` to take the entire properties left by. 5M as 
the surviving heirs on the death. of: 57^. 
Consequently, ‘Sc’ cannot claim any 
right over the property on the death of J 
in 1950. The legal position was that ‘7’ 
‘could not have been a-fresh stock of 
‘descent and; therefore ‘Se could not 
‘become her ‘heir’ with respect to those 
“properties so thaton the death of ‘$’ the 
property could devolve on ‘Se’. 

[ Paras. 4 anid 5) 


‘It is now y well settléd that a permissive: 
possession cannot be converted into an. 
. Adverse possession unless it is proved that 
the person in possession asserted an adverse 
title to the property to the knowledge- of 
the true owners for a period of .twelve 
The present suit had. 
"been filed within. three years from the 
said assertion and therefore the defendants. 
.cannot derive any ‘benefit under the 
concerned document. [ Para. 6] 





| 2t Appeal No.92 of 1974. " 24H Jensa, 1978- 
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Cases. referred to: 


. Pi. Venkatéswaralu'v. D.Chinna Raghavalu, 
AHLR. 1957 <A.-P. 604; Karpagathachi 
-v. Nagarathinathacht (1965) 2 An.W.R. 
(S:C.) 61:- (1965) 2 S:C.]. 445: (1965) 2 
M.L.J. (S.C)61 : (1965).3 S.C.R. 335: 
A.LR. 1965 S.C. 1752; State Bank of 
Travancore v. A.K. Pamcker, A.Y.R. 1971 
S.C. 996. S 
Appeal against the decree of the- City 
Civil Court (I Assistant Judge): Madras 
dated 5th March, 1970 in Original Suit 
No. 3034 of 1966. PS i 


K. Srinvasan and V.:R. Gopalan, for 
Appellant. £3 i 
C. Vasudevan and 
for. Respondents. i 
The Court delivered the following 


I.  Shantakumar, 


Juvomenrt.—This appeal has been filed 


: by the defendant in O.S. No. 3034 of:1966 . 


in the City. Civil Court at Madras. The 
plaintiffs are the daughters of one Mari- 
ammial who. is::herself a daughter of one 
Veerammal. Veerammal died leaving 
certain properties. These properties were 
-inherited by Mariammal as ‘her heir. 
Mariammal died in 1936 leaving .behind 
her husband Govinda Chetty and: her 
daughters the first.two plaintiffs and one 
. Jagannatha Ammal. Jagannatha Ammal 


. died in 1950 leaving behind hér husband , 


“Subbiah Chetty, the defendant -in .the 
suit and a daughter Sargunavalli. Sargu- 
navalh died in or about .1966.: The 
plaintiffs claimed that on the death of 
Jagannatha Ammal in the year 1950, 
they had become entitled to the pro- 
perties left by. Mariammal and, therefore, 
they sought to recover possession from 
Jagannatha Ammals husband Subbiah 
Chetty who was' in enjoyment of the said 
properties. The defendant Subbiah 
Chetty contended that the properties 
under .consideration were the properties 
of one Govinda Chetty, the husband of 
Mariammal and that the said properties 
had: been divided between him and, his 
sons by a registered deed of partition 
dated 27th June, 1963 in which-these two 
items fell to the share of Govinda Chetty. 
Govinda Chetty is said to have made a 
settlement of the said properties -by.‘.a 
registeréd document dated 3rd July, 1963 
MLj—58  — l 
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, under which the suit property. was given 
‘to the first plaintiff and the defendant's. 
daughter, since deceased, to bé táken by 
them absolutely in equal shares.’ The 
. defendant claimed that he was. in es- 
sion of the suit property in his own right. 


‘2. The trial Court held’ that the suit 
property belonged to Veerammal and. 


- that the plaintiffs became entitled to the 


.suit property after the death `of Jagan- 
. natha Am It was also held that the 
deed of settlement executed by Govinda 
Chetty was not valid and binding on the 
plaintiffs and that Govinda Chetty had 
not.acquired any interest in the property 
by adverse possession. 'The result was 
that the suit was decreed as prayed. for. 
- The defendant is now in appeal. 


:3. The first submission urged on behalf 
of the appellant is that on the death of 
, Mariammal, her three daughters became 
the heirs, that on the death of Jagannatha. 
Ammal, one of the three daughters, her 
share devolyed on her daughter Sarguna- 
vallion whose death the defendant him self 
became entitled to her share. The learn 
counsel for the appellant, therefore, clai 
med that he was one of the. three, co- 
owners of the suit property and that}. 
there could “no adverse “possession "as 
. against him. As he continued to be 
-co-owner of the suit property,” his: one-]. 
third share in the suit property had to be 
récognised. ‘The learned. counsel for: the 
-respondents submitted .that. the heirs :of 
Mariammal] were her daughters, who too 
.the properties jointly and on the death of 
Jagarinatha. Ammal, there.was a right of 
survivorship available in. favour of. the 
plaintiffs. so. that. the defendant ‘had! 
absolutely no right over those properties. 


4. The question that has to be considered! 
is whether the defendant had. any.title 
to the-suit property either on the death of 
his wife Jagannatha Ammal in 1950 or; 
.on.the death of his daughter Sargunavalli 
in the year 1966. The- position of al 
property inherited by a female ‘heir, 
either from males or from females is now. 
well-settled: . sO 
It is stated in Mulla’s 
Edition, paragraph 130. 
^ “*(1) A woman may inherit the ordinary| 
- property ofa male such as-her husband, 

father, son and the, rest. She may 
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also inherit the stridhana of a female 
. Such as her mother, daughter, and 
the rest. i ' 


(2) According to the Dayabhaga 
School, as well as the Benares, Mithila, 
and Madras Schools property inherited 
by a woman whether from a male or 


from a female, does not become her - 


stridhans. She takes only a limited 
interest in the property, and on her 
death the property passes not to her 

'' heirs, but to the next heir of the person 
from whom she inherited it.” 


` Again in paragraph 169, it is stated:— 


“According -to the Bengal, Benares, 
‘ Mithila and Madras schools, the rule 
Jaid down in paragraph 168, sub- 

' paragraph (3), as to property inherited 
by a female from a male, applies also 
to property inherited by her from a 
female. Consequently a female in- 
heriting property (stridhana) from a 

: female takes only a limited estate in 
such property, and at her death the 
property passes not to her heirs, but 
tothe next stridhana heir of the female 
from whom she inherited it." 


‘These propositions are indisputable. The 
result is that on the death of Jagannatha 
Ammal in this particular case the succes- 
sion had to be ascertained as if it had gone 
back to Mariammal, her mother. The 
other stridhana heir of her mother would 
get it as Jagannatha Ammal was, at the 
relevant time, only a limited owner and 
could not prescribe her own line. of 
descent.. In P. Venkateswaralu v. D. Chinna 
Raghavalu! Subba Rao, CJ. as he then 
expressed the ‘legal position as 
follows: — 


“Under Hindu Law, a female succeed- 
ing to the property of an absolute 
owner, whether a female or a male, 
does not take an absolute interest. 
She never becomes a fresh stock of 
descent. After her death, it reverts 
‘back to the heirs of the last male or 
female holder as the case may be. 


In the case of a stridhanam holder, 
after the death of a daughter the 
property reverts back to the mother, 





‘1. A.LR. 1957 A.P. 604. 
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but the next heir of the stridhanam 
holder is the daughter’s daughter, and 
the daughter’s daughter takes it not as 
the heir of her mother, but as the 
stridhanam heir of her grandmother". 


In that particular case, there was no 
other daughter, who could be the stridha- 
nam heir of her mother and, therefore, 
it was observed that the grand daughter 
would inherit the property as the heir of 
the grandmother and not as the heir of 
the mother. In the present case, there 
are daughters and, therefore they would] 
be the stridhana heirs of the mother 
Mariammal and on the death of Jagan- 
natha Ammal, the daughters of Mariam- 
mal would be entitled to her share also. 


5. The question as to whether the 
daughters succeeding to their father’s 
estate take as joint tenants with. rights 
of survivorship or not has been considered 


in several cases. of this and other ‘High 


Courts. Those decisions have been noticed 
by the Supreme Court in Karpagathacht 
v. Nagarathinathachi. In that .case, it.was 
pointed out that.the two daughters succee- 
ding to their father’s estate took as joint 
tenants with rights of survivorship. and 
that they, just as two widows of a deceased 
Hindu, could also enter into an arrange- 
ment regarding their respective . rights 
in the properties during the continuance 
of their estate. It is this aspect which 


has also been noticed in Mulla's Hindu 


Law at page 114 of the 14th Edition as 
follows :— 


‘Two or more daughters of a class take 
the estate jointly as in the 'case of 
widows, with rights of survivorship." 


Therefore, even on-the principle of sur- 
vivorship, the two plaintiffs would be 


-entitled to-the entire properties left by 
-Mariammal as the surviving heirs on 


the death of Jagannatha Ammal. ‘Con- 
sequently, the defendant cannot .claim 
any right over this property on the death 
of Jagannatha Ammal in 1950. The 
legal position as already discussed shows 
that Jagannatha Ammal could not have 
been a stock of descent and; therefore, 
Sargunavalli could not become her heir 





“4, (1965) 2 An. W.R. (S.C) 61: (1965) 2 


'S.C.j. 445 : (1965) 2 M.L.J. (S.C.) 61 : (1965) 3 
S.C.R. 335: A.LR. 1965 S.C. 1752. ` 
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_ ‘with respect to these properties so that on 
the death of Sargunavalli the property 
. could devolve on Subbiah Chetty. 


6. The only other aspect that was 
canvassed by the learned counsel for the 
appellant was that Mariammal’s husband 
'Govinda Chetty had executed a settle- 
ment deed on 3rd July, 1973 marked as 
Exhibit A-I in the case. Under the said 
document he claimed that this property 
had been in his undisputed enjoyment for 
‘a period of thirty years and he left part of 
the properties in favour of the first plaintiff 
and the other part in favour of the second 
plaintiff and Sargunavelli who was then 
alive. This document is relied on in 
. support of the defendant's title to a share. 
It is in this context that the competence 
of Govinda Chetty to execute a settlement 
in respect of this property has to be gone 
into. .Govinda Chetty had certain 
Other properties which he had obtained 
^on partition. I am not concerned with 
the settlement covering those properties. 
I am only concerned with the settlement 
of the properties left by Mariammal, his 
wife. He had no title to these properties. 
"The assertion in the document that he was 
in undisputed possession of the property 
on his own for a period of thirty years 
‘does not appear to be a correct one. 


At any rate, there is no evidence to show . 


that he put forward any rights adverse 
to his own daughters at any time prior to 
3rd July, 1963. At the time when 
Mariammal died in 1936, her daughters 
were all young. It is only subsequently 
that they were married. Govinda Chetty 
could only, have been in possession of 
these properties on the death of Mariam- 
mal for and on behalf of his own children. 
It is now well-settled that a permissive 
{possession cannot be converted into an 
adverse possession unless it is proved that 
the person in possession asserted an 
adverse title to the property to the know- 






ledge of the true owners for a period of . 


twelve years or more. (See State Bank 
of Travancore -v. A. K.  Panicker!. 
there is no evidence of any 
assertion of any title hostile to any 
aughters by Govinda Chetty at any 
oint of time earlier than 3rd July, 1963, 
|the settlement under Exhibit À-l can 
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only be taken as such assertion on that 
particular date. The present suit has 


" been filed within a period of three years 
` from the said assertion and, therefore, 


the defendant cannot derive any benefit 
under the said document. Govinda 
Chetty had absolutely no right or interest 
over the said properties so as to settle 


. them on others and, therefore, the defen- 


dant cannot claim any right under the 
said .settlement either. The result is 
that the Court below acted rightly in 
decreeing the suit in the manner done. 
There is no merit in this appeal. It is 
accordingly dismissed. No order as to 
costs. The Court-fee payable on the 
memorandum of appeal filed as pauper 
will be paid within a period of three 
months from this date. Time for four 
months is granted for delivery of ,posses- 
sion. 


R.S. —— — Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(In Insolvency). 


PRESENT:—T. Ramaprasada Rao, J: 
Smt. S. Leelavathi and another - 

. Petitioners” 
v. | l 


N. Durairaj, Proprietor of Nirniala 
Textiles (Debtor) and another. 
Respondents. 


In the matter of N. Durairaj.. Debtor. 


Presidency Towns Insolvency Act (II of 1909), - 
section 13 (6) —Insolvency petition filed by 
creditors—Dispute whether debts were out- 
standing or not—Court to decide whether the 
‘promissory notes were supported by consideration 
—Presumption under section: 20 of Negotiable 
Instruments: Act not invokable—Negotiable 
Instruments Act (XXVI of 1881), section 20. 


Some creditors filed a petition under the 
Presidency Towns Insolvency Act against 
the, debtor, the first respondent, con- 
tending that he had committed acts of 
insolvency and therefore should be adjudi- 
cated as insolvent. The debtor raised a 
dispute about the debt itself. 


* Petition No. 84 of 1976. . 
* + 10th February, 1978. 
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"2 
. Held: In a case like this veis | prima facie 
‘it appeared that the petitioning creditors 
could not have- met the debtor at all-and 
the transactions were put only through a 


finance broker, then, an: investigation: is - 


necessary whether the: promissory note in 
--question is supported by consideration 
or not. P [ Para. 5]. 


The usual presumption which would 
arise; under section 20 of the Negotiable 
Instruments Act was not invokable on 
the facts of this case. [Para. 5]. 


The Court was constrained to exercise its ' 


jurisdiction’ under section 13 (6) of the 
Présidericy ‘Towns Insolvericy Act. Here 
was a case where the debtor denied that 
he was indebted to the petitioning credi- 
tors. In any evént he would say that the 
indebtedness as claimed was not true. 
The Court dirécted "the “respondents to 
furnish security for the value of thé debt 
as also.the costs which would be required 
to establish the debt within three months 
from the date'of this order to the satisfac- 
tion ofthe Registrar, High Court, Madras. 
On such security being given the 
insolvency petition is to- remain stayed 
till the creditors establish in.the Civil 
Court that the debt claimed by them is 
due ánd'payable by the first respondent - 
on-the date when the insolvency petition 
was filed. [Para. 6]. 


Case. referred to: 


M. Ganji Reddi v. G. Narasimha Reli, 

LI.R. (1942) Mad. 147: (1941) 2 M.L.J. 
e (54. L.W. 278: AIR. 1941 Mad. 
95. . 


‘The? Court delivered the following 


JUDGMENT. — The petitioning creditos 
alleged that the debtor who is the first 
respondent, has committed acts .of in- 
solvency under section 9 (5), 9 (g) and (9) 
(4). and, (i5) of the Presidency Towns 
Insolvency Act, and that therefore he had 
to be adjudicated as insolvent. 'The case 
of the petitioning creditors is as follows:— 
Through ‘2 finance broker, one Mr. N. 
Gurumuklal, examined as P.W. 2, the 
first.petitioner and the second petitioner 
claimed that they have advanced on 
6th May, 1976 and. 17th .March,. 1976 
respectively sums of Rs. 5,000 and Rs. 
6,000 .on promissory notes executed in 
their favour -in- and by which the first 
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respondent agreed” to repay the ‘same with. 
Towards 
the promissory note: executed in- favour 
of the first petitioning creditor, no amount 


‘has been paid: But it is said that towards 
‘the second promissory note in favour of 
` the second petitioning creditor, a sum of 


Rs. 1,000 and intérest up to 17th April, 
1976 is said to have been paid. The 


. balance amount due and payable under 


the above said two. prómissory notes still 
remained unpaid. - As'on the date ofthe 
filing of the petition, it is said that a sum 
of Rs. 10,675 in all'is payable by the 


- debtor-first respondent | to the petitioning: 


creditors. The petitioning creditors 
would ‘say that the ‘first respondent is 
heavily indebted‘ besides the liability 
to pay the debts due and payable to them 
and that with intent to defeat and delay 
the creditors, the debtor who was trading 
under the ‘name and style of Nirmala. 


"Textiles at No. 54, L.B. Road, Adyar, 
- Madras 20, has transferred his business to 
"his father, the second respondent herein. 
who is now said’ to be carrying on “the 
‘same business under the name of Nirma- 
“latha - Textiles at the 


same address. 

The: transfer; as above, is attacked as 
“a fraudulent transfer being void `of 'con- 
‘sideration and it is also alleged that it is a. 
‘ preferential treatment given by the debtor 
in favour of the second respondent ‘who 

claims to be a creditor of the first'res- 
pondént. The said transfer made. by 
the debtor in: favour of the. second 'res- 
pondent in or about 17th: May, 1976 is. 
therefore attacked as an act of insolvencey 
,within'the meaning of section 9 (d) of the 
‘Act. The further ground alleged is that 
‘the debtor on 25th May, 1976 and 8th. 
‘June, 1976 gave to Gurumiuklal and‘the 
second petitioning creditor, notices of 
suspension of payment to all "his creditors 
in general that he has sustained loss and. 
transferred his business to his father. 

“It is said that on 8th June, 1976, the debtor 
informéd ‘the broker Mr: N. Gurumuklal 
that he could only pay 30 paise in the 


rupee to all creditors. By such represen- 
tation made to the second petitioning 


creditor and the finance broker on 
25th May, 1976'and 8th June, 1976; the 
debtor has committed an actof insolvency 
‘under ‘section’ 9 (g) of the Act. The 
third ground; on which the present 
petition is founded, is that the debtor was 


1 


‘evading the creditors and departed from ' 
his usual place of business and secluded 
himself so as to deprive the creditors .of 
all the means of communicating with him. 
It is alleged that the second petitioning 
creditor examined as P.W.1 and P.W. 2 
attempted to contact the debtor on three 
‘occasions in June, 1976, to wit, on- 18th 
June, 23rd June and 28th June, but the 
debtor was not available. Hence it is 
said that an act of insolvency within - 
section 9 (d) (ii) and 9 (d) (iii) ‘of the 
Act has been committed. It is further 
alleged that a: notice of demand was 


‘sent on behalf of the second petitioning 
creditor on 21st July, 1976 and the cover * 


was returned with the endorsement ‘ left’. 
The- transferee, however, received the 
notice and replied admitting the transfer, 


but contending ‘that he was one of the. 


creditors of his son and that the transfer 


was ‘made because he pressed for repay- 


ment and that after taking over, he has 
discharged debts of the first respondent 
to the tune of about. Rs. 70,000. This 
is brought out in the evidence of the 


‘transferee examined as R.W. 2. It is.in'. 


these circumstances, that the petition 
has been filed, — ^ — | 


2. ‘The first respondent's case is that the . 


petition is not maintainable as the cause of- 
action in favour of each of the petitioning 
‘creditors is different. He denies having 
had any dealings with the petitioners 
and says that he doesnot know them.’ 
he promissory notes, on which the 
cause of action is based, in this petition: 


by the petitioners are stated to be without ` 


consideration. He however, admits that: 
P.W. 2, the broker, was having transac- 
tions with him and the said broker might 


have filled in certain blank promissory- 


notes ‘which he might have obtained in 
the course of his regular dealings with the: 
broker. He says that no amount was 


received by him under the promissory - 


notes in question. The case of the first 
respondent is that on 7th May, 1976, 
he executed a blank promissory note on 
the representation of the broker that a 
sum of Rs. 2,500 was due under earlier 
transactions and similarly a promissory 
note on 17th March, 1976 in blank was 
signed by him on the representation of 
P.W. 2 that certain other amounts were 
payable towards the earlier dealings had 
with the -debtor.- After denying the 
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quantum of the debt and pleading- that 
he does not know the creditors- at ali. 
he would deny that he paid.any money 
under -any one of the promissory notes. 
He would say that his father who was one 
of his creditors, . took over his entire 
liabilities, excepting the liability of about 
Rs. 4,000 due under the two promissory 
notes referred to above and the transfer 
made of his business of Nirmala "Textiles: 
was for sufficient consideration. ‘He 
would .add.that he did -not apprise’ his 
father of his liability of -Rs.. 4,000 of 
Nirmala Textiles. According. to him, 
he was carrying on business on film 
distribution apart from the textile busi- 
ness, and the present application -for 
adjudication has been filed with ulterior 
motives. He denies that he transferred - 
the business of Nirmala Textiles to his 
father in order to defeat and delay the 
creditors. He would also deny that he 
never represented to anyone. that he was 
Suspending . payments . generally to. "his: 
creditors and that he offered to pay- only :: 
thirty paise in the rupee to - them. 
He would emphatically urge that P.W.2 
knew his"place of business of Kavitha’ 
Pictures and that at no time he called on: 
him along with the second petitioning 
creditor.at his quondam business place. 
Under all these circumstances, the in- 
solvency petition is resisted. Thé second 
respondent as transferee, pleads ignorance 
of the debt alleged to be due by the debtor 
to the petitioning creditors. He Says 
that he has become separate from his 
son and that he was living in Elurpatti 
in’ Musiri Taluk, Trichy District. As 
his son owed him large amounts and 
he pressed for repayment of the 
same, the debtor was -willing to transfer 
his textile business run under the name 
of Nirmala Textiles provided he was 
willing to discharge all the debts. payable 
by the debtor to his creditors. According 
to R.W. 2 (the second respondent) a 
list of the assets and liabilities together 
with the outstandings payable by the - 
debtor was prepared and.it was in those 
circumstances that he .took over the 


.business of Nirmala Textiles.. He would : 


concede that after taking over the business, 
he has been running the same under. the 
name and style of. Nirmalatha Textiles. 
He denies.that the transfer. was with 
intent to defeat creditors.. He. would. u 
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also add that he is a bona fide purchaser 
for value and that the debtor, in the 
circumstances, did not commit any act 
of insolvency. 


3. P.W.l is the second petitioning credi- 
tor He proves the promissory note 
Ex. P.l dated 17th March, 1976 under 
which he lent a sum of Rs. 6,000 to the 
debtor who was doing textile business 
under the name of Nirmala "Textiles. 
He alleges that the debtor has transferred 
his business to his father and that the 
second respondent is carrying on the 
old trade under à new name of Nirma- 
latha Textiles. He swears that the trans- 
fer was to cheat and defeat the creditors 
of the first respondent. He would also 
refer to his attempts to contact him on the 
25th of May, 1976 and 8th of June, 1976. 
He says that when he demanded re- 
payment of his debt, the debtor is said 
to have represented that he could pay 
only thirty paise in the rupee. He 
speaks of his attempt to contact him at 
the shop of the first respondent. But 
he could not find him, but on the other 
hand, found. his father doing business 
there. He marked Ex.P. 2 which is the 
notice of demand and says that it was 
received by the father. But the letter 
addressed to his son, namely, the first 
respondent was returned with endorse- 
ment ‘left’. In the cross examination 
he admits that he knew only the debtor- 
the first respondent for about a 
few months before he lent the money and 
that he came to know of him through 
the finance broker. He says that he 
went to the shop and gave the money. 
To a suggestion that certain blank notes 
with the finance broker were used by 
P.W. 1. he denied it. He said that 
P.W. 2 wrote the promissory note and 
that the debtor signed it. He denies 
that the promissory note was blank at 
the time when the debtor put his signature 
therein. He says that the representation 
regarding suspension of payments was 
oral. He emphasised that he contacted 
the first respondent along with Guru- 
muklal as alleged in the petition and 
pleads ignorance of the. other business 
carried on by: the debtor. Cross-exa- 
mined by the transferee, he would say 
that he- saw: the second respondent only 
on the 25th of May, 1976 and later in 
june..1976.' He says that he went to 
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the business place to meet the first 
respondent. But he found only the 
second respondent there. P.W. 2, Guru- 
muklal says that the debtor is known to 
him for the past three years, and says. 
that he arranged loans for the debtor. 
He says that the promissory notes execu- 
ted by the debtor were in connection 
with such lending. As a finance broker, 
he said that he has arranged for loans ` 
to the tune of Rs. 46,000 to the debtor 
and that a sum of Rs. 27,000 is still 
due. He filed Ex. P. 4 containing the 
list of the creditors of the debtor. ‘There- 
after, he speaks about the transfer of 
Nirmala Textiles to the second res- 
pondent. He says that he met Durairaj. 
in May, 1976 and when he demanded. 
repayment of his debts, he expressed his 
inability to pay. He does not know 
whether Durairaj was carrying on busi- 
ness in film distribution under the name 
of Kavitha Pictures. In the cross-exami-- 
nation, he denied that as a finance broker, 
he was taking blank promissory notes and. 
was filing the name to suit his own 

purpose. He would say that the debtor: 
knew the petitioning creditors. He de- 

nies having misused his position and 

reiterates that he filled the promissory 
notes in the presence of the debtor. 

When confronted with Ex. P.4 and asked. 
about any evidence to show that he ~ 
acted as a finance broker for all these 

creditors shown in Ex. P. 4 he had to: 
admit that he did not have any .proof.. 
He claims that he collected information 

and prepared Ex. P. 4. He had to 

admit that sometimes the party never 
accompanied him to the financier. He 

would add that the financier used to go 

to the debtor. He denies having filled. 
up Ex. R. 1 to R. 3 which were other 
promissory notes in connection with the 
dealings of the first respondent. P.W. 2: 
was cross-examined in detail that the 
promissory notes now produced by the 
petitioning creditors were only in rene- 
wal of earlier debts and that they are 

not supported by consideration. P.W. 2 

denied the suggestion; He would say 
that he accompanied the creditors in 

March and May, 1976 and it was then 

that the money was lent and the promissory 
notes executed. He does not’ know 
whether the debtor was carrying on 

business in the name of Kavitha Pictures, . 
Cross-examined by. the transferee, he - 


IT}, 


would say that he met the second 
respondent in May, 1976 when he went 
to Adyar to meet the debtor. To a 
question by the Court how he remembered 
all the names of parties, without keeping 
any record of it, he said that he knows 
the names and can also say when he met 
them and the dates when he contacted 
them. He said that he was told that the 
debtor transferred the business and that 
he was not in a position to say whether 
the transferee paid the debts of the trans- 
feror. ‘The husband of the first petitioner 
was examined as P.W. 3. He proved 
the advance made by him under Exhibit 
P-5 
ferred his business only to cheat the 
creditors and that the broker told him 
that the debtor wanted to settle by 


paying all the creditors twenty or thirty : 


paise in the rupee. He placed com- 
plete reliance on the representation of 
P.W. 2. He admits that Ex. P. 5 was 


written by the broker and that he saw 


Duraira] only once when he paid the 
money, in May, 1976. He said that 
when he was casually going through 
Adyar, he saw the change of the board 
and denied thesuggestion that Ex. P-5 
' was blank and it was filled up by the 
broker and that no consideration was 
paid by him. 


4. "The first question that arises for 
consideration is whether the dispute 
about the debt by the debtor is bona 
jt-e and whether the relationship of 
debtor and' creditor susbsisted on the 
date when the insolvency petition has 
been filed. P.W.-1 files the insolvency 
petition on the ground that there has 
been a transfer of the assets of the debtor 
with intent to defeat or delay his creditors. 
We shall advert to this aspect sometime 
later. Under section 12 of the Presi- 
dency Towns Insolvency Act, a creditor 
shall not be entitled to present an in- 


solvency petition against a debtor unless. 


the debt said to be owing by the- debtor 
to the creditor is over Rs. 500 and that 
the-said debt is a liquidated sum payable 
either immediately or at some certain 
future time and above all an act- of 
insolvency within the meaning of section 
9 of the Act has been committed by 
the debtor. Under section 13 (2) (a) 
of the Act it is obligatory on the part of 
the creditor to prove the existence of 
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the debt and of course, the act of insol- 
vency, and it is equally the duty of the 
Court to dismiss the petition, if it is not 
satisfied with the proof of the facts 
referred to in sub-section (2) of section 13: 
of the Act which provides for the proof 
of the debt as also the act of insolvency. 
lhe relevant provision which arises for 
consideration in this case is section 13 (6) 
of the Presidency ‘Towns Insolvency 
Act, which runs as follows:— 


“Where the debtor appears on the 
petition and denies that he is indebted. 
to the petitioner, or that he is indebted 
to such an amount as would justify 
the petitioner in presenting a petition 
against him, the Court on such security 
(if any) being given as the Court may 
require for payment to the petitioner 
of the debt which may be established 
against the debtor in due course of 
law, and of the costs of establishing 
the debt, may instead of dismissing: 
the petition stay all proceedings on 
the petition for such time as may be 
required for trial of the question relat- 
ing to the debt.” l 


It is, therefore, seen that if there is a bona 
fide denial of the debt, and if there is 
evidence’ to support the contention of 
the debtor that he is not-indebted to the 
petitioning creditor, the Court has the 
option to stay all proceedings in insol-- 
vency in order to enable the petitioning: 
creditor to secure a, decision on the 
question whether a debt is payable by: 
the debtor to the creditor. While doing 
so, the Court can demand such security 
as is prescribed under sub-section (6). 
of section 13. We have seen from the 
testimony of P.W. 1 that he knew the 
debtor only for about a few months 
before he lent the money and that the 
finance broker examined as P.W. 2 
introduced the debtor to him. From. 
the evidence of P.W. 2 it is seen that he 
was the person, who ought to have played. 
an important role in the matter of the 
advance under the promissory .note.. 
No doubt P.W. 2 would corroborate- 
P.W. l. P.W. 1 would say that he met 
the debtor before March, 1976 and saw 
the shop and gave the money. He. 
vaguely answers a specific question put: 
by the debfor’s counsel thus: 


4g 


tH I put it to you that you had never 
seen’ Durairaj.at' any point öf time 


"when he executed-the promissory note í [a 


“A: Two or three times r went. to his 
"shop". i 


He’ admits that the promissory note 
_ Was filled up by P.W. 2, the finance 
. broker. To another question 7.¢. 


Q: : My suggestion is.that Durairaj 
has never seen you nor have you 
“seen him at any point of time? ., 


' His answer was: 
A: He knows me MEE rell j 


He again answered to a question that 
there. was no allegation in the petition 
that. the debtor has told ‘him that 
he was going to suspend. the payments 
to-his creditors... He again vaguely ans- 
wers that the debtor told him that he 
incurred loss in his business and the 
petition, does not contain a’ specific 
allegation. P.W. 2 who was the finance 
‘broker, after denying that he . would 
take: blank promissory. notes from the 
persons to whom monies are advanced, 
would say that P.W. 1 was present at the 
time of the advance. He is aware of the 
‘Various. debts payable by the debtor 
.as is seen from the list of creditors of e 
debtor produced by him (Ex.P.4).- 

a question put by Court às to how p 


prepared. Exhibit P.4, he would pretend- 


that he collected the information. He 
-would confess'that sometimes they would 
not. He would pretend that he will fill 
up the promissory notes in the presence of 
the debtors and the lenders. Several sug- 
gestions were made to the finance broker 
as to the fact that he filled up several 
blank promissory notes and P.W.2 of 
-course, denied them. He would say that 


the took P.W. on 17th March, 1976 to’ 


the debtor and the promissory note was 
taken in that connection. P.W. 3 is the 
thusband of the first petitioner. “He would 
honestly confess that generally financiers 
-used to rely upon the broker and through 
‘brokers alone they used to advance 
‘money. He has not even read through the 
petition which his wife has filed in Court 
and would say that it is not necessary to 
say in the insolvency petition that the 
creditor has advanced money through 
him: He admits that he paid the money 
-only through the broker. He was not 
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sure of the date when he met the debtor. 
At one time he would say that 1t was on 
the 5th of July, 1976 and at another time 
he would say that he does not remember 
the date as Exhibit P. 5 gives the date 
as 7th May; 1976. R.W.1 is the debtor: 

He emphaticall denies any knowledge 
about the petitioning creditors or of P. 
Ws. I: and 3. He would say that he sign- 
ed the blank promissory notes as usual 
and gave them to the broker P.W.2 and 

that it was in connection with a running 
account which he had with the broker. 
He would only admit liability to various 

parties to the tune of Rs.4,000 ‘and he. 
would not admit that the claim made by 
the petitioning creditors are due by “him. 

He denies that the petitioning creditors 
or their representatives contacted him in 
June, 1976 as alleged It is in the light 
of this evidence that the contention of 
the learhed counsel for the débtor that 
there is à bona fide dispute about the debt, 
and that therefore, action should be taken: 
if at all under section 13 (6) of the Presi- 
déncy Towns Insolvency Act arid the, 
debtor cannot be adjudicated before a. 
decision is given whether the debt is due 

or Rot looms large. 


5 In M. Gangi Reddi v. G. Narasimha Reddy! 
a Division Bench of this Court no doubt 
has expressed the view under the provisions 
of the Provincial Insolvency Act that the 
Insolvency Court ought not to mechani-. 
cally say that it will not decide the ques- 
tion whether the relationship of creditor ' 
and debtor exists between an adjudicating . 
creditor and an alleged debtor and that. 
it is for that Court to decide on it and 
ultimately held that the insolvency Court: 
has no jurisdiction in such circumstances 
to dismiss the creditor’s petition. That’ 
was 2 case where the Court was consider- 
ing the proprietory of an order of a Dis- 
trict Judge, who dismissed the creditor's. 
petition on the ground that the case in- 
volved a decision of complicated questions 
of law and fact before it can be held that. 
a subsisting relationship of a creditor and 
debtor has been satisfactorily established. . 
Apart from the fact that there is no express. 
provision which similar to section 13 (6). 
of the. Presidency Towns Insolvency Act: 


`Y 


l. (1944) 2 M.L.J. 362: IL.R. - (1942) Madi, 
147; 54 L.W. 278 : A..R. 1941 Mad. 895. . 





In 


in the Provincial Insolvency Act. I am 
of the view that the decision in M. Gangi 
Reddi v. G. Krishna Reddit, does not pre- 


vent the Insolvency Court functioning : 


under the Presidency Towns Insolvency 


Act from staying the proceedings until a; 


decision on the subsistence: of the rela- 
tionship of creditor and debtor is esta- 
blished in a civil Court. I am unable 


to agree with the learned counsel for the 
petitioning creditor that in all circums- 
tarices, the Court exercising jurisdiction: 


underthe Presidency Towns Insolvency Act, 
is bound to go into the question-whether 
the debt subsists. In a . case like this 
|where prima facie it appears that . the 
jthe petitioning creditors could not Have 







[tions were put only through the, finance- 
roker, then an investigation is necessary 


hether the promissory note in question is. 
My. 


supported by consideration or not. 
attention has ‘been drawn to section 
20 of the Negotiable - Instruments Act. 
This has no application to the instant 
case because -the debtor complains that 
the blank instrument was given in the. 
course of dealings which he had with 
P.W.2 as finance-broker and that he does 
not owe the money as claimed by the 
petitioning creditors. Exhibit P.4 es- 
tablishes that there were such- dealings 
between the finance-broker and the first 
espondent. The usual ‘presumption 
therefore, which would arise under sec- 
tion 20 ofthe Negotiable Instruments Act, 
is not invokable on thefacts of this case. 
It is not a case in which the name of the 
payee alone is said to be left blarik but the 
case is that the instrument was blank not 
even indicating the amount now claimed 
under it. Therefore, it cannot be said 
thatat this stage it can þe safely presumed 
that the debt as claimed is due and that 
the relationship of debtor and creditor 
assumed to be subsisting as between the 
petitioning creditors and the first res- 
pondent in the manner ‘statedin the 
insolvency petition. 


6. Lam, therefore, éddsteained to exer- 
cise my jurisdiction under section 13 (6) 
of the Presidency Towns Insolvency Act. 

ere is a case where -the debtor denies 
that he is indebted to the petitioning : 





1, (1941) 2 MLL.J. 362 
147 


: LL.R. (1942) Mad. 


M LJ-—59 
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creditors. In any event: he would say that 
the indebtedness as claimed is not true. 
I direct, therefore, the respondents to 
furnish security for the value of the debt 
as also the costs which would be required 
to establish the debt within three months 
from the daté of this order to -the satis- 
faction of the Registrar, High Court, 
Madras. On such security being given, 
this ‘insolvency petition is stayed until the 
creditors establish in a civil Court that 
the debt claimed by them is due and paya- 
ble by the first respondent on the date 
when the insolvency petition was laid. 


7. Call this petition after the security is 
furnished. 


8. It is made clear that after the credi- 
tors establish the subsistence of the relation- 
ship of creditor and debtor, as between 
themselves, the other question whether 
the debtors have committed an act of in- 
solvency as stated i in the petition shall be 


gone into. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Padmanabhan, F: 


Karuppayee Ammal alias Sinnu 
: l — Appellant”, 


U. i 





Directions given. 


Karuppanan and others .. Respondents. 


Will—Construction—Bequest to testator’s mother 
‘K? to enjoy properties for life with power to 
borrow on the security of the properties and sell 
such portion thereof as was necessary to discharge 
debts—Gift over of remaining properties to his 
sisters “S? and ‘V’—NV  predeceasing K— 
Suit for partition by V’s children—Only life 
interest taken ‘by K— Suit by V’s children 
ai aaa i 


In interpreting a willthe Court should read 
the will as a whole and consider.all the 
clauses and circumstances and find out 
the meaning of any clause and the inten- 
tion. of the testator and give effect to it 
as far as the law permits. The general 
rule .of . construction is first to ascertain 


2 by an examination of the entire will what 


isthe nature and theg rammatical meaning 











*Appeal No. 298 of 1975. 
d 10th. February, 1978, 
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of the language used by the testator. The 
construction of the will is to be made upon 


the entire instrument and all its parts: 


are to: be construed in relation to „each 


other and so as, if possible, to form one 


consistent whole. The intention of the 
testator must be gathered from the langu- 
age used by the testator throughout the 
whole instruments. The meaning of any 
clause is to be collected from the whole 


will and all parts ofthe will are to be con- 


strued from the entire instrument. [Para.6.] 


In the instant case, analysing the terms 
of the will executed.by A it is clear that 
A' did make a` distinction between 
a limited estate and an absolute estate 
when he stated in the first portion of 


the will that his; mother should enjoy: 


the property for her lifetime and again 
in the later portion while "making -a 
gift over to his two sisters he stated that 
they should enjoy the property with 
absolute power of disposal and from 
generation to generation. Again, the 


very fact that he gave-a restricted power. 


of disposal to his mother viz., to encumber. 


the property to the extent of Rs.5,000- 
and to dispose of so much of the property- 


as was necessary to discharge these Somasundaram v. Rajammal, (1976) 89 L.W. 


debts, will show that he did not intend 
to confer any absolute power of dis- 
position on his mother K. If his inten- 
tion was to give her an absolute right 


there was no necessity on his part to give . 


her a right to incur debts on the security 
of the property and to dispose. of the 
property to discharge those debts. If that 
were the intention, this clause in the 
will would become superfluous. On the 
other hand, the very fact that he gave 
his mother a power of disposition and 
that too a restricted power of disposition 
would show that the mother derived a 
right of disposal only under the power 
granted by the will. [Para, 19.] 


Held that K the mother, of the testator; 
took only a limited estate with power. of 
disposal and.that the proprietary interest 
vested with the .first defendant and V 
and in equal shares on the date of death 
of A. [Para. 22.] 
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Appeal against the- decree of the Court 


of the Subordinate - Judge, Erode in. 
Original Suit No. 294 of 1969. 


C. Ghinnaswami; for Appellant. 


N. Sivamani and N. Krishna 
Respondent. 


r 


The Court. delivered the following 


Mitra, for 


JupemenT.—-The main question aris- 
ing for my consideration in this appeal 
filed by the first defendant against the 
judgment and decree ofthe Subordinate 
Judge, Erode in O.S. No. 294 of 1969 
involves the interpretation to be put on . 
Exhibit A-5 will executed by Arthanari 
Gounder. It is therefore unnecessary 
for-me to state the entire factsof the case, 
but only refer to such of the facts as are 
necessary for determination of the ques- 
tion arising for. decision in the appeal. 


2- In or about the year 1930 Arthanari 
Gounder was under sentence of death 


WT) 


having been found guilty of murder. 
At the relevant-time his mother Karup- 
payee Ammal, his two sisters Karuppayee 
Ammal alas Sinnu and Valli Ammal 
were alive.- Plaintiffs 1l: to 3 and the 
second defendant in the’ present suit -are 
the children of Valli Ammal. Arthanari 
. Gounder’s father Arumuga had a brother 
by name Palani and he had two daugh- 
ters Muthakkal and Kali Ammal. Artha- 
nari Gounder executed Exhibit A-5 
registered will dated 19th February, 1930. 
Under the will the testator had provided 
that his mother- Karuppayee Ammal 
should enjoy the properties for her life- 
time. He gave her power under the 
will to borrow up to the extent of Rs.5,000 
on the security of the properties and sell 
such portion: of the properties as was 
necessary to discharge the debts. He 
further directed that the properties that 
remained after the lifetime of Karup- 
payee Ammal should be taken by his 
two sisters, Karuppayee Ammal alias 
Sinnu viz., the appellant herein and 
Valli Ammal in equal shares. The will 
contained a further direction that -his 
mother Karuppayee Ammal should 
maintain and conduct the marriage of 
his uncle Palani’s daughters Muthakkal 
and Kaliammal, Admittedly, Valli 
Ammal the sister of Arthanari predecea- 
sed Karuppayee Ammal, the mother 
leaving behind her plaintiffs 1 to 3 and 
the second defendant. 


3. Plaintiffs-respondents filed the suit 
for partition and separate possession of 
3/8th share in the suit properties on the 
basis that under the terms of Exhibit 
A-5 will Karuppayee Ammal, the mother 
got only a limited estate and the remainder 
vested in the first defendant.and Valli 
Ammal in equal shares on the date of the 
death of the testator. The. suit was 
resisted by the first defendant on the 
ground that under Exhibit A-5 will 
Karuppayee Ammal got an absolute 
estate and therefore Valli Ammal having 
predeceased the mother the first defendant 
alone was entitled to the suit property. 


4. The trial Court held that under 
Exhibit A-5 will Karuppayee Ammal, 
the mother got only a life estate and that 
the remainder vested in both Valli 
Ammal and the first defendant as on the 
date of death-of the testator and that 
consequently on Valli Ammal’s death 
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her daughter inherited her share -of the 
suit properties and she' was competent to 
execute: Exhibit A-4 settlement -deed in 
favour of the plaintiffs. In this view, 
the trial Court passed a preliminary decree 
in favour. of the plaintiffs as prayed for. 


5. Mr. M. R. Narayanaswami on behalf 
of the appellant submitted that the only 
point for determination in the appeal 
-was whether under Exhibit A-5 Karup- 
payee Ammal got an absolute estate 
or whether she secured only a life estate 
with Karuppayee Ammal alias Sinnu 
and Valli Ammal taking the vested re- 
mainder as on the date of death ot the 
testator. The learned counsel submitted. 
that if I agreed with the view taken by 
the trial Court then the prelimmary 
decree passed by the trial Court would 
have to be confirmed, but on the other 
hand, if I agreed with his submission 

that the mother of Arthanari Gounder 
got an absolute estate and therefore Valb 

Ammal having predeceased the mother 
did not take any right at all under the 

will, then the suit for partition filed by 

the plaintiffs-respondents claiming under 

Valli Ammal would have only to be dis- 
missed and that I need not trouble 

myself with the other facts. canvassed 

in the trial Court. 


6. In interpreting a will the Court; 
should read the will as a whole and 
consider all the clauses and circumstances 
and find out the meaning of any clause 
and the intention of the testator and 
give effect to it as far asthe law permits.) 
The general-rule of construction is first 
to ascertain by an examination of the 
entire will what is the natural and gram- 
matical meaning of the language used 
by the testator. The construction of 
the will is to be made upon the entire). 
instrument and all-its partsare to be 
construed in relation to each other and 
so as, if possible to form one consistent}: 
whole. The intention of the testator 
must be gathered from the language; 
used by the testator throughout the 
whole instrument. The meaning 
of any clause is to be collected 
from the whole will and all partsi; 
of the will are to be construed from] 
the entire instrument. In — Sahe-| 
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«ada Mohammed Kanigarh Shah v. Jagadish 
-Chandra Deo Dhabal Deb and others}, the 
Supreme Court has stated the law thus: 


“The task being to ascertain the inten- 
tion of the parties, the cases have laid 
down that that intention has to be gathe- 
red by the words used by the parties 
themselves. In doing so the parties 
must be -presumed to have used the 
words in their strict. grammatical 
sense. If and when the parties have 
first expressed themselves in one way 
‘and then ‘go on Saying something, 
"which is irreconcilable with what has 
gone before, the Courts have evolved 
the principle on the theory that what 
once had been granted cannot next be 
taken away, that the clear disposition 
by an earlier clause will not be allowed 
to be cut down bya later clause. 
` Where there is ambiguity it is the duty 
‘of the Court to look at all the parts 
. of the document to ascertain what 
was really intended ‘by the parties. 
. But even here the rule has to be borne 
in mind that the document being the 
zrantor's ‘document, it has -to be 
, interpreted strictly against him and in 
favour of the. grantee.’ 


In Narayana Doss v. Arumughathammal?, 
it is stated thus: 


“The Courts should not be astute 
an discovering repugnant provisions 
in a will merely because of a slight 
inconsistency between portions of the 
testamentary instrument. As far as 
‘possible a harmonious construction 
of all the provisions in the will should 
be arrived at, as otherwise, the brushing 
aside of a particular clause on the 
ground of its repugnancy to another, 
may result im creating a will which 
was never contemplated by the tes- 
tator." 


In Ramkishore Lal. v. Kamal Narain J it 
was observed thus : 


"Sometimes it happens in: de case 
of documents as regards disposition 
of properties, whether they are tes- 
tamentary or non-testamentary in- 


1. (1960) 3 S.C.R. 604: (1962) 1 S.C.J. 260: 
A.LR. 1960 S.C. 953. 

2. (1962) 1 M.L.J. 401: 75 L.W. 71: ALR. 
1962 Mad. 259. 

3. A.I.R. 1963 S.C. 890. 
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_struments, that there is a clear conflict 
between what is said in one part of 
the document,and in another. A 
familiar, instance of this is where in 
an earlier part of the document some 
property is given absolutely to one 
person but later on, other directions 
about the same property are .given 
which conflict with and ‘ take away 
from the absolute title given 
in the earlier portion. What is,to 
be . done where this happens? It 
is well settled that in case of, such a 
conflict the earlier disposition of abso- 
lute title should prevail and the later 
directions of disposition should be 
disregarded as unsuccessful attempts 
to restrict the title already given. 
It is clear, however, that an attempt 
should always be. made to read the 
two parts ofthe document harmoniously, 
if possible. It is only when this is 
not possible e.g., where, an absolute 
title is given -in clear and unam- 
biguous terms and the later” provi- 
sions trench on the same, that the later 
provisions have to be held to be void." 


7. In this context, it has also to be 
borne in mind that the Court has 
to remember the words of Knight-Bruce, 
L-J., said long ago, “one testator's 
nonsense is no guide to another testator's 
nonsense." ‘Therefore, precedents laid 
down on the basis of the language of 
other wills may not be of much relevance 
for construig Exhibit A-5 will except 
to the extent that those precedents lay 
down general principles of construction. 


8. Mr. M.R. Narayanaswami contends 
as follows. The very first sentence in 
Exhibit A-5 will would show that the 
testator had not used any words of 
limitation. According to learned counsel 
the words: 
eTO LUFE Ber 
eL-(m Gar dI QAFLA Urr ujb 
ST orar GoL (rium mub & gT ob 
QIT SAST Llb LIT dam wt $ 
BAGEGD AMPA ` Bajor 
Quar cor AyD  erew& gi STUT 
bret — epriLubinme or eir Li al Gir 
Qsariguicd aii eub Der $ g hait 
yorab Guo buguri Baer 
UDr tb EEE Qararor 
Garesrig. wi gl’? 
do not contain say ‘words of limitation 
and therefore it must be taken that the 


II] 


testator intended to confer an absolute 
estate. If this contention of his were 
right, the learned counsel further sub- 
mits that the subsequent clause in the 
will which directs that the residue of the 
estate should go to his sisters Karuppayee 
Ammal alias Sinnu and "Valli Ammal 
would be void as being repugnant to 
the absolute estate already conferred 
on the mother. Learned counsel seeks 
support for his argument from the 
further direction in the will empowering 
the mother to incur debts to the extent 
of Rs.5,000 and to discharge those debts 
by alienating the properties. He also 
refers to the direction that the mother 
should maintain and conduct the marriage 
of his nieces Muthakkal and Kali 
Ammal. In the submission of learned 
counsel for the appellant unless the in- 
tention of the testator was to give an 
absolute estate to Karuppayee he could 
not and would not have given a power 
of disposal over the properties to the 
mother. Learned counsel argues that the 
gift over is so indefinite and so uncertain 
as one might not know what would be 
the extent of the property that might 
be sold by the mother to discharge the 
debts and consequently the property 
would not have vested on the date of 
death of the testator on Valli Ammal 
and the first defendant as there was 
no knowing as to what would be the 
property that would be left an residue 
at the time of death of the mother. 


9. Per contra, Mr. Sivamani, learned 
counsel for the respondent would con- 
tend that a reading of the whole 
wil would make it clear that what the 
testator intended was only to confer a 
limited estate on his mother Karuppayee 
and a vested remainder to his sisters, 
the first defendant and deceased Valli 
Ammal. Mr. Sivamani contended that 
the will must be -construed as conferring 
a limited estate or a life estate on the 
mother with a power of disposal. The 
language of the will did not in any way 
.postpone the vesting of the vested re- 
mainder to any future date. Mr. Siva- 
mani, further contends that if on a reading 
of the entire will the Courts comes to 
the conclusion: that the intention of the 
testator was to give the mother only a 
life estatethen there could not be a vacuum 
or interregnum so far as the vested 
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remainder was concerned and it had 
to vest somewhere and in the instant 
case it got immediately vested in the 
first defendant and deceased Valli Ammal 
on. the date of death of the testator. 
Consequently, Valli Ammal got a heri- 
table estate in respect of half of the 
properties which was left behind by 
Karuppayee the mother and that conse- 
quently the second defendant and under 
her the plaintiffs could claim the suit 
properties. 


10. The point for consideration is which 
of these contentions should be accepted. ' 
The problem is not easy to be solved. 
but with the help of decided cases on 
the subject, Before considering the pre- 
cedents on the question let me extract 
the very language used by Arthanari 
Gounder in the will : 

ToT DOL. HaHNosrsé gr) Leoiresfi L (9 
Gan iS ig urdéruth Sr QST 
GoL Gluur aub E) p rripib DRITT ° 
& €f er L. ib Lir Corr w S §) cO m & (51b 
ANYS syre or (Gers Su tb 
TMEGH SUNT B CILIT wld 
Lorat rerai (S)sewig.uSco Srey td 
Qerggaaer yorab Gu bug unor 
Ga Horr war yb Aw 1 ef 5 He 
Qanrerar Gouctriyw g. Go pung vumreir 
GT eùr SDIT uum m & (I5 OLID LET err Go 
TUD GarmdéCargara (335 
exigug9co —— engmyib Qarabala vt 
Qui MI Š a (5. 9,000]- awmu 
«3j LLbrr esrib , Gur wb. Quma 
eum) Caen apur ut Qewa Oe wis 
& LOT ASTMESSE ` TAD emi ur 
STUT S LILI Lb LOrT Git & Lor 
(2 senem Geigrig.ut tpi of m 
Gods- aL.chLtLUmejtb Sir 5 si Ar. 
Gacrigug. Lure ug méggib (erm gs 
HSS c cre») coro sr umm Eq ÒL D 
Lor Gir Sau Donrs sri t3 ciresf) L. @ 
ooh oi ol si mh ser Frrr 
srqat mDéemibunCmunb ATT wtb 
Wor —— [Bend ojos Los LUT Corr ILI &, 
DAGESb SFGHUUGAertor Quieter 
gor Huth BMA SYST- WEF 
wra S) mT ererG) mM SDr (1) 
Go Qürub Gorwowb © wern 
EY GK Lor LUTZ uF Eel me gib Lrtpesfl 
SY cris? Quem gor Sui Cue soir L 
BPS eeaejerL.ex LEH crewéqg 
e L.Ut 19 mias SOWSORuTGT wiru td 
wer (2) (gere? qmertegnib agul 
eme ib Qars PUTET UJ 


OUsWHsQarar® ysr. Uh Ar 
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arp iudwonrd sm S ceu) als 
Ar usm Curri Asr A 
JA AUDA aAa Girip- aJ. 
Qis ula sréorb oor SasoreG 
cr mm&Gemeirer crews A AET D 
aca. awo GUAD 
LALA Qis ee  emseib 
Mip MEG eum S56. TAD COL ul 
Ah see satu MLL MHS 
Lites! sacri (GOLU Gus iD&ssr 
wnt 10 au gran nart PSDS 
«mer (1)e»iemm 7 ow gotar an oM wtb 
wnair (2) Quissa stor suuni 
. &(I5 LI LI Lb ion oir Foun gyudon Olu gy 
SHUT Qui gt Mudseyw.’’ 

On a reading of the will there is no doubt 
that Arthanari intended only to give a 
life estate to his mother. That would 
be clear from the facts that when 
he refers to the estate to be taken. by 
the mother he used the words “ Guo pug. 
ure SauBons ordb ADIL 
as aj Greer Garesorig. ur s. '* 

At the same time, while conferring the 
estate on his two sisters he used the 


words: “ Qoal@araenb uae 
snb QET gham FWULITHEUTSE 
oru aagsggée Asrar@ 1557 
Hydr urgbuhuords Sre 


Hanu M6 gu Song; Gur u 
ru! AA AHAA Hs Gar ira 
ED 13:1) SJ." " 

‘Therefore, the testator was aware of 
the distinction between an estate which 
should enure for a lifetime of a person 
and an absolute estate. In this con- 
text, Mr. Narayanaswami referred to 
the decision. of the Privy Council in 
Tiruchendur Sri Subramaniaswami Temple 
v. Ramaswami Pillai, wherein the 
testator has stated in the will as follows: 


“ I have bequeathed to my son Pichai 
Pilai, the right to all my properties 
and moneys, etc., and he shall solely 
enjoy them. If he or his son has 
no child, the said properties shall pass 
to Subramaniaswami at Tiruchendur." 


In that context, the Privy Counsel held 
that the latter provision for the devo- 
lution of the property in case the son 
should die without issue, was not in any 
way intended to limit the charecter of 
the absolute estate clearly indicated in 
the will and that the latter provision 
EE RA DM ur QN eee CMS 

l. (1950) 1 M.L.J. 300 : 63 L.W. 193: A.LR 
1950 P.C. 32. E 
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was void as being repugnant. In my 
opinion, the language used in the will 
that was interpreted by the Privy Council 
is entirely different from the lenguage 
used in Exhibit A-5, and therefore the 
Privy Council's decision cannot be taken 
to be a safe guide in interpreting Exhibit 
A-5 will. 


11. In the well known case in Williams 
v. Pounder a testator, by his will, gave his 
residue to his wife absolutely. By a codicil 
he revoked this gift, and, after making 
a specific gift, gave his residue to his wife 
‘for her own absolute use and benefit and 
disposal’; but, without prejudice to 
the absolute power of disposal by his wife 
of all the said residue, in case at her 
decease any part thereof should 'remain 
undisposed of ? by her, he gave the same 
to two other persons equally as tenants 
in-common, subject to the payment 
by them of ‘his wife’s debts and funeral 
expenses. In that case Kay, J. held 
thus : 


“ If by the codicil he meant her to 
take absolutely there was no use in 
referring to ‘disposal’. The reference to 
a power of disposal shows that he 
did not intend her to have such an 
estate as would enable her to dispose 
of the subject-matter without the 
assistance of that power. Then by 
the later words he treats the former 
as having conferred upon her a power 
of disposal. If the Court were to 
construe this to be an absolute gift to 
the wife, all the words after 'absolute 
use and benefit and disposal’ would 
be rendered void. and ineffective. ‘The 
rule is to construe a will ut res magts 
valeat quam, pereat, and to give effect 
so far as possible to all the words used 
by the testator.” 


12. In S.M. Hara Kumari Dasi v. Mohim 
Chandra Sarkar” the facts were these. 
A will addressed by the testator to his 
wife was to this effect. “You are my 
legally married wife and entitled to the 
property to be left by me. Should Iona 
sudden die..you shall under this will 
become possessor of my properties etc., 
and perform my sradh at a suitable 
cost; and for the benefit of my soul 
you shall purchase a house..and  esta- 
blish a Mahadev in it and perform its 


I: 56 Ch. D. 113. 
2. (1908) 12 C. W.N. 412. 
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sheba and services, etc., and you shall 
fix a suitable allowance as pronami for 
my spiritual guide. You will have the 
right and power to alienate by gift 
or sale all the aforesaid, movable and 
immovable properties. My daughter 


entitled to and possess of whatever 
properties wil] remain after your death 
and she shall enjoy. the same - keeping 
up and maintaining the atoresaid shebas 
etc. The said daughter shall have the 
same rights in the aforesaid properties 
as you have, and he to whom my said 


daughter may willingly give away those ` 


properties shall possess the same and enjoy 
them keeping. up and maintaining. the 
sheba, etc. It was contended by the 


appellant before the Calcutta High Court : 


that the widow took only a life estate 
with a power—one which in. England 
would be regarded as a power of appoint- 
ment to alienate by gift or sale the 
property passing by the will This argu- 
ment was accepted and it was held that 


giving effect to all the words of the will, - 


the widow took for life, with a power of 
‘alienation, but ‘to the extent to which 
such power was not exercised, the dau- 
ghter similarly took the property. 


13. In Mafatlal Motilal v. Kanialal 
Trikamlal? a Hindu testator in disposing 
of his self-acquired property’ by will 
excluded his son, but bequeathed it to 
the son's wife as follows : 


** If I die then my son's wife Ganga 
Bai is the owner of the abovementioned 
immovable and movable properties... 
The said Gange shall during her life- 
time spend and use and enjoy out 
of my property and as to whatever 
property may have remained 
over after her decease her two daugh- 
ters are the owners thereof.” 


14. At the date of the will, Ganga had 
two daughters, but one of them died 
and a third daughter, was born to her 
before the death of the testator. It 
was held on a construction of the will 
that Ganga took under the will an 
estate for life with a power of disposal 
in her lifetime, and that the daughter, 
who was the survivor of the two named 
in the will, took a vested interest in the 
whole residue which was both heritable 


1. (1915) 17 Bom. L,R. 705. 
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and transferable. This case is almost 
on all fours with the. instant case. Scott, 
C.J., stated the law thus : 


“The first question arising in this 
part of the will is whether Ganga took 


: - an absolute or a some less interest and 
Sreemutty Hara Kumari. shall become . pon 


‘the second if she. did not take absolu- 
tély whether of her two surviving 
` daughters one .or both took vested 
remainders. On the first point we 
think the widow took for life with a 
power of disposal in her life-time as 
in In re, Pounder.* In that case a tes- 
tator by his will gave his residue to his 
` wife absolutely. By a codicil he 
revoked this gift and after making a 
specific gift gave his residue to his 
wife ‘for her own absolute use and 
benefit and disposal but without pre- 
judice to.the absolute power of dis- 
posal by his wife of all the said residue; 
in case after her decease any part 
thereof should 'remain undisposed of' 
by her he gave the same to two other 
persons equally as tenants in common: 
It was held that the wife took a life 
interest with a power of disposition 
by act inter vives but not by will.” 
The same conclusion follows where 
the gift over in remainder follows a 
gift for the widow's sole and separate 
use and benefit in the same testamen- 
tary document as in Constable v. Bull*. 


It is necessary to state that in this case 


-out of the two daughters Chanchal and 


Dahi who were alive on the date of the 
execution of the will Dahi. died. after the 
execution of the will and before the 


. testator's death. It was held that the 


other . daughter Chanchal took a vested 
remainder in the residue of the pro- 
perties. l 


15. The will which came up for inter- 
pretation before a Bench of this Court 
in Manumallaswamt v. Chinna Narayana- 
swami? was in the following terms: "After 
my death my wife Andalamma shall 
have the power of gift and sale in all 
my movable property, which should 
remain unsold and undisposed of by 


me by gift in my life-time. My wife 
Andalamma should have power 

1. 56 L.J. Ch, 113. 

2..` 22 L.J. Ch. 182. 

3. - (1932) 35 L.W. 756: 63 M.L.J. 107: A.LR 
1932 Mad. 489. 


472 


to adopt any boy she would like, if 
she feels inclined to make an adop- 
tion, with power to give him such 
property as ‘she should like; she has 
power to make such adoptions till my 
family is perpetuated. If she does not 
like to make an adoption my sister's 
sons, viz., (1) Bondada Manumallaswami; 
and (2) Jibu Raghavayya's son Ven- 
kateswara Row, should after her. life- 
time, enjoy in equal moieties with power 
of gift and sale, they, their sons; grand- 
sons etc., in succession (7.e. from genera- 
tion.to generation) such of the property 
which my wife should not have disposed 
of by gift or sale in her life-time". In 
interpreting this will Waller, J., stated 
as follows : 
**'The widow could dispose of the pro- 
perty in her lifetime, but had no 
power to dispose of it by will and, if 
any property remained at her death, 
‘the will of the testator was to settle 
its destination. The ‘rule in such 
cases is that, if the ‘intention of the 
testator as represented by his words, 
was to confer an absolute estate that 
estate cannot be cut down by anything 
` that follows. If however the intention 
is doubtful, the addition ofa gift over 
may be evidence that his intention was 
to confer no more than a limited 
interest. Here the worst that can be 
. Said is that his intention, as conveyed 
. by the language of the gift, was not clear 
and.the  gift-over showed that, inten- 
tion was to confer no more then a 
. limited. estate. Ifthe will is construed 
in this way. that the intention was to 
give the wife a limited, estate, with 
. a power of disposal iter vivos and to 
- give over what she did not dispose of, 
every word of the will becomes effective. 
That is in accordance with the first 
rule of construction of testamentary 
"dispositions ‘and it has, as Joyce, J., 
observed in the case already cited, 
‘the not unimportant merit of effec- 
tuating the obvious and expressed 
desire of the testator. Aix È k Bg 
In Anantha Sayana v Kondappa* on the 
language of the will in that case the 
learned Judge held that Chinnammal 
took an absolute estate. However, deal. 
ing with the contention of Mr. Rajah 
Iyer that either the estate conferred under 





1. (1940) 1 M.L.J. 212: A.I.R. 1940 Mfad.'479, 
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a will must be an absolute estatè or life 
estate and to construe a disposition as a 


. life estate with absolute power of appoint- 


ment is tantamount to construing the 
disposition, as an .absolute estate, the 
learned Judge stated the law thus : 


"There is. considerable force in the 
argument of Mr. Rajah Iyer but the 
law does make a distinction between. 
an absolute estate and a life estate 
with a power of appointment. In the 
one.case what is interest conferred is. 
capable not only of disposition by the 
donee but capable of ‘transmission to 
his heirs and in the case of the other, 
that is, a life estate with a power of 
appointment. what is. conferred’ is 
not property but power. The dis- 
tinction between a power of appoint- 
ment over property, and property 
has always been well.recognized ; 
vide Ex part Gilchrist!.) 


16. No two ideas can well be more 
distinct the one from the other than those 
of property and power as Fry L.J., points. 
out in the same case at p. 581. Both 
in England and in India it is well settled 
‘that it is open to a person to make a 
disposition of the property either inter 
to. confer a life 
estate with a power of appointment. 
In re, Stringer Shaw v. Ford? In re. 
Sanford; Sanford v. Sanford? Sarada Sundari v. 
JV. Krishto* and Har Kumari’s case®.” 


In Bent Madho v. Harihar Prasad? the ques- 

tion raised for decision by the Judge 
was whether under the Indian law it 
was permissible for a testator to confer 
upon the legatee a life estate coupled with. 
a power of alienation -under certain 
circumstances. The learned Judges 
answered this question stating that there 
"was nothing in the laws of India which 
prevented the grant of the right to alie- 
.nation to a person to whom a life estate 
is also granted in certain properties. : 


17. Ramamurti, J., in Fabamalai Mari- 
ammal v. Madalaimuthu Thevar! has ob- 
served thus: : i 








(1887) 17 Q.B.D. 521, 
(1875) 6 Ch. D. 1. 
(1901) 1 Ch. 839. 
(1901) 5 C.W.N. 300. 
12 C.W.N. 412. 
A.LR, 1947 Oudh. 71. 
(1966) 79 L.W. 141. 
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“ An examination of some of the cases 
referred to in the above statements.of 
the law shows that in several cases, 
Courts have adopted an intermediate 
construction of construing a prior 
absolute giftas an estate for life with 
a power of appointment by deed or 
. will and the subsequent limitation or 
bequest taking effect in case the power 
of appointment had not been exercised. 
Even though for practical purposes, 
there is no distinction between an 
absolute estate and a life estate coupled 
with a power of appointment by will 
or deed, it is settled law that the two 
ideas are two distinct conceptions and 
that it is quite competent to a testator 
to confer a life-estate with a power of 
appointment by a deed or will follow- 
ing it up by an independent or sub- 
sequent bequest, in case the first lega- 
tee dies without exercising the power 
of appointment." 


Ihe learned Judge has quoted the follow- 
Ing state of law in Williams on Wills, 
Vol. 1; page 495 at page 496: 


"A gift over in default of disposition 
by an absolute owner is void. An 
absolute gift of property followed by a 
gift of so much of that property as the 
first donee shall not have disposed of 
1S an absolute gift in the first instance 
and the gift over is void. 'The main 
difficulty in these cases is that what is 
apparently an absolute gift in the first 
Instance may by reason of subsequent 
provisions in the will be held to be 
cut down to a life interest, and the 
following are examples of such cases. 
The gift is to cut down (i) where the 
gift at the death of the first donee of 
what remains of the estate can be 
construed as a gift over of the residue 
after payment of debts; (iz) if such an 
expression appears in a codicil so that 
an intention is shown to vary the 
absolute interest given by the will, 
~ the first donee will take a life interest, 
with a power of disposition either 
inter visos or by will only or generally; 
(222) where there is a doubt as to 
what interest the first donee takes 
raised by inconsistent provisions in 
the will such as a restriction or aliena- 
tion, or a gift over on the donee dispo- 
sing or failing to dispose of the 
property.” 
ML J—60 
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. This question again came up for conside- 


ration. before Varadarajan, J., in Nata- 
raja Mudaliar v. .Panduranga Mudaliar’. 
The.recital in the settlement deed which 
came up for interpretation was tothe 
following effect: 


Jb aar wnérQunorugurgyibd Bose 


"eres F haD QDA swig. wir yj tb 


S cO b SF TorsG PLL 
Cam. eurifleseir QA corr jpLitg wir gy tb 
ere cDerse»cégg Inq Jb Bub R 
WTE eur tb r5 Sj err. Geucser (D) west m m cv ev 
esee Gre o HOTT 
eese der GOT Gr. ... asi S gió aco 
(35e epweru arg (itg 
Qoa — Geuig) 2. oT c5 c» L ub 
aourgserth Gars; ona 4 Sir gir er 
Qah srorg G s psc Qiu. um er 


Qer $ giam eme & 5 i Huon ui 
«25 cir (5 AUA $ Hd Qsrarer 
Gar ciorig. wt 5, erc? — gens ene dtt 


UDGD ».ci UBOFEGLI ADD 
Ole iit un uei 2.5 Gr & Amu acer 
ere GÈRE = LD Ln ool A LD LIT eir 
Gupayib Amsar anit &) (5 ayer 
Fmi (Lp Hob) wir ii gib D (0 Dir oor Lair aor @ 


püs AFui got (D msmsiunub s.cx 


agruycrr LÀ @ergsgisadn smear 


55H rird gs0_bhs Gat orem 
Gay ctor 9. SJ... —.."* 

It was contended before the learned 
Judge that the clause providing 


for respondent taking absolutely such ot 
the properties covered by the settle- 
ment deed as were undisposed of at the 
time of the settlor’s death is repugnant 
to the earlier clause conferring an abso- 
lute estate on the settlee in respect of the 
properties mentioned in the settlement 
deed and has therefore to be ignored, 
as void. On the other hand, it was 
contended for the opposite side that the 
settlement deed has to be read as a whole 
and that if it 1s done so, it will be clear 
that what had been intended by the 
settlor was that his wife Thillaikannu 
Ammal should no doubt enjoy the pro- 
perties mentioned in the settlement deed 
with absolute rights and that the res- 
pondent who is no other than Nagarathna 
Mudaliar’s sister's grandson, should per- 
form the ceremonies of himself and his 
wife and take absolutely such of the pro- 
perties covered by the settlement deed 
as remained undisposed of by the settlee. 
After a detailed consideration the learned 


1, (1976) 2 M.L.J. 381: (1977) 90 L.W. 406- 
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Judge held that the settlee had only a 
right to enjoy the properties with absolute 
powers of disposal during her lifetime 
‘under the settlement deed and that the 
clause providing.for the respondent be- 
coming entitled to such of those properties 
as remained undisposed of by her at the 
time of her death is not repugnant and 
void and would only show that the 
settlor intended that -the settlee should 
only have such limited right and not have 
the absolute right of taking the properties 
to be enjoyed by her from generation 
to generation. 


18. The following statement of law is 
found in Theobald on Wills, Thirteenth 
Edition, paragraph 1312: 


‘A gift without words of limitation 
-may be cut down to a life interest ; 
if the same property is disposed of at 
the death of the first taker. And 
words indicating that the property is to 
be enjoyed by some one else after the 
death of the first taker may have the 
same effect...... Similarly, where the 
testator’s whole property is given to a 
person absolutely, followed by a gift 
of the residue at his decease, the first 
gift may be cut down to a life interest.” 


‘At paragraph 1313 it is stated as follows : 


“ If on the other hand the true con- 
struction is that what in the first 
instance appeared to be an absolute 
interest. is cut down to a life interest, 
'then the use of such expression as 
. “whatever remains’ will not prevent 
the intention from taking effect, and 
the legatee will take either for life 
simply or for life with a- power of 
disposition, if there 3s anything in the 
will to support that construction "'. 
J19. Now analysing the terms of the will 
executed by Arthanari, the following 
things appear to be clear. Arthanari 
did make a distinction between a limited 
estate and an absolute estate when he 
stated in the first portion of the will that 
his mother Karuppayee Ammal should 
enjoy the property for her lifetime and 
again in the later portion while making 
a gift over to his two sisters he stated that 
"they should enjoy the property with abso- 
lute power of disposal and from generation 
ilto generation. Again, the very fact that 
|he gave a restricted power of disposal 
to his mother viz, to incumber the 
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property to the extent of Rs. 5,000 and to 
dispose of so much of the property as was 
necessary to discharge those debts, would 
show that he did not intend.to confer any 
absolute power of disposition on his 
mother Karuppayee Ammal. If his in- 
tention was to give an absolute 
estate to his mother there was-no necessity 
on his part to giver her a right to incur 
debts on the security of the property and 
to dispose of the property to discharge 
those debts. If that were his intention, 
the clause in the will would become super- 
fluous. On the other hand, the very 
fact that he gave his mother a power of 
disposition and that too a restricted power 
of disposition would show that the mother 
derived a right of disposal only under the 
power granted by the will No doubt, 
I was first impressed with the argument 
advanced by Mr. M.R. Narayanaswami 
which appeared to be attractive.’ But, 
on a further consideration I am 
unable to accept his submissions. If 
I am to accept the contention of Mr. 
Narayanaswami and hold that Karup- 
payee Ammal mother of Arthanari got 
an absolute estate even under the very 
first clause I would have to give no 
effect at all to the subsequent clause in 
the will This would be remaking a 
will on behalf of Arthanari in the place 
of Exhibit A-5. Apart from this in my 
view, the first clause itself does not yield 
to the interpretation sought to be’ put, 
upon it by Mr. Narayanaswami that it 
amounts to an absolute gift without any 
limitation. The language in the will 
which the Privy Council had to construe 
in Tiruchendur Sri Subramaniaswami Temple 
v. Ramaswami Pillai*, was different. 


20. When once I hold that under 
Exhibit A-5 what Arthanari intended 
was not to confer an absolute estate on his 
mother Karuppayee but only to confer on 
her a life estate witha power of disposal 
tothe extent of borrowing money upto 
Rs. 5,000 on the security of the property 
and to dispose of the property to discharge 
those debts, the vested remainder must 
vest and did vest in Karuppayee Ammal 
alias Sinnu and Valliammal on the date 
of death of the testator. 


1. (1950) 1 M.L.J. 300 : 63 L.W. 193: A.LR. 
1950 P.C. 32. " 
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21. In Somasundaram v. Rajammal*, Justice 
Ratnavel Pandian, speaking for the 
Bench held thatthere cannot be a vacuum 
or interregnum where there is a life 
estate followed by an absolute estate 
‘because the residue must vest somewhere. 
Again in Ram Mohan v. Lalitha Raghuraman?, 
the principle laid down in Somasundaram 
v. Rajammai', has been reiterated. Follow- 
ing these two decisions when once it is 
held that Karuppayee Ammal would 
get only a life interest under Exhibit A-5, 
the proprietary interest in the property 
vested in both the first defendant and 
the deceased Valli Ammalfrom the date of 
death of the testator and only their right 
of enjoyment of the property was post- 
poned til the death of DE 
Ammal, the mother. 


422. In the result, I hold that under 
{Exhibit A-5 Karuppayee Ammal the 
{mother of Arthanari took only a limited 
estate with a power of disposal and that 
«the proprietary interest vested in the first 
idefendant and Valliammal in equal shares 
on the date of death of Arthanari in 
1930. Consequently, Valli Ammal obtain- 
‘ed -a heritable interest in respect of 
‘one-half of the property . which, on -her 
death (even though she predeceased 
'Karuppayee Ammal) devolved on her 
{daughter the second defendant who was 
jin turn competent to execute the settle- 
[ment deed in favour of the plaintiffs. 
This conclusion of mine is in agreement 
with the interpretation put on the will 
‘by the trial Court. It therefore follows 
that the preliminary decree for partition 
.and separate possession passed by the 
trial Court in favour of the plaintiffs 
in respect of 3/8 the share of the properties 
is correct. I therefore confirm the judg- 
ment and decree of the trial Court and 
-dismiss the appeal with costs. 


.R.S. Appeal dismissed. 





1. (1976) 2 M.L.J. 444 : (1976) 89 L.W. 151 : 
_A.LR. 1976 Mad. 295. 
2. (1976) 89 L.W. 175; A.LR. 1976 Mad. 333. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS.. 


PRESENT :—T'. Sathiadev, J. 


Manickam minor, also successor in 
interest to plaintiffs 1, 2, 3 4 and 6 
in respect of the subject-matter in 
O.S. No. 411 of 1968 as devolved 
under registered partition deed 
No. 606 of 1970 dated 5th February, 
1970 represented by mother and guar- 
dian O. K. S. M. Rajammal - 


A ppellant* 
V. | 


State of Madras, represented by 
Collector of Coimbatore 


Respondent. 


(A) Specific performance—Suit for — 
Encroachment by plaintif on road 
poramboke — Government approving in 
1946 of proposal to assign the land at 
market value, subject to three specified 
conditions—Two of the conditions com- 
plied with but not the third—Govern- 
ment passing fresh order in 1964 permit- 
ting only lease of land—Suit to direct 
assignment of land as per original order 
—Tenability. 


(B) Government cas Act (XV of 
1895). 


The plaintiffs husband's father had 
constructed a rice-mill and a theatre on 
his land abutting an extension road 
poramboke and had encroached on the 
poramboke to an extent of 6000 sq. ft. 
As a result of negotiations, the Board 
of Revenue by its proceedings of 24th 
December, 1946 approved the Collector's 
proposal to assign the land at market 
value on condition that the  assignee 
should surrender an area of 242 sq. ft. 
in his patta land and should also sur- 
render a part of the encroached portion 
as specified to enable straightening of 
the road. Accordingly on 24th July, 
1961 the market value amounting to 
Rs. 6,000. was paid by the plaintiff’s 
husband. He had also surrendered his 
patta lands to an extent of 242 sq. ft. 
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But he did not surrender the portion of 
the encroached land: as required. On 
4th July, 1963 the Government modified 
its previous order and directed the leas- 
ing out of the area to the plaintiff for 
five years on certain terms. 
the order was however denied to the 
plaintiffs husband. ‘The latter died on 
28th November, 1967 and thereafter the 
plaintiff filed a petition on 29th January, 
1968 praying for the issue of an order 
of assignment. The petition was reject- 
ed on 14th March, 1968. Thereupon 
the plaintiff laid the present suit on the 
plea that a binding contract had been 
_ created between the parties and that the 
plaintiffs husband had performed his 
part. The Government had not return- 
ed the deposit during these years nor 
given back the surrendered land. 


Held: The so-called third condition as 
to surrender of a part of the encroached 
land was not a term which would depend 
on the plaintiffs volition alone. Even 
if the plaintiff did not hand over the 
area, the State can take possession of it 
under the Land Encroachment Act. 
Further the plaintifflS husband had not 
refused to comply with the condition 
but had only pleaded again to be permit- 
ted to retain possession of it. After the 
plaintiff's husband had complied with the 
other two conditions, the State was 
armed with sufficient powers to take over 
the portion of the land covered by the 
third condition and belonged to it. In 
the circumstances, the plaintiffs family 
must be taken to have complied with the 
stipulated conditions. 


[Paras. 9 and 10.] 


In this case the assignee had been called 
upon to comply with certain conditions 
which he had faithfully complied with 
and therefore the State was  estopped 
from resiling from the original stand of 
assigning the lànds. [Para. 12.] 


The argument that under the Govern- 
ment Grants Act, 1895, the State has 
omnipotent power enabling it to cancel 
its own orders, at its own whims and 
fancies and a citizen in the position of 
an assignee has to look to. the benevo- 
lence of the Government and cannot insist 
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on orders of assignment being enforced 
by specific performance till the D patta. 
is issued is an argument of extremism. 
If a party has acted on a e n 
made by the Government, then the Gov- 
ernment should be bound to, carry out its: 
terms, even though it has not been record- 
ed in the form of contract. Each case: 
has to be appreciated on the facts and' 
circumstances which had resulted in the- 
State extending its assurances and pro- 
mises. In an assignment simpliciter, 
the citizen has necessarily to look to the- 
benevolence of the State. But when a 
stage has come wherein the Board of” 
Revenue. had taken a firm decision and 
had stipulated certain conditions to be- 
complied with by the assignee and when 
the citizen had parted with his lands and” 
also money, it cannot be said that still 
the Government has such.an omni- 
potent power so as to enable it to resile- 
from its own promises and assurances. 
[Para. 13.f 


Taking into account, the peculiar cir-- 
cumstances of the case and the fact that 
there was a clear representation made on: 
a firm decision taken by the Board of 
Revenue as early as 1946, and also of the- 
compliance made by the plaintiff's family- 
of the two essential conditions which 
were within their own.volition, and also: 
of the conduct of the Government in 
retaining the patta lands from 1952 
onwards, and the money deposited by 
the plaintiff's husband from 1961 
onwards without paying any compensa- 
tion either for the lands or interest otr 
the amount deposited, and the  subse- 
quent decision of the Government im 
G.O. Ms.’ No. 250 dated Ist February, 
1964 that the encroached portion may: 
be leased out (though later on this offer 
is also said to have been resiled), which 
itself would show that the lands were 
not required for immediate use of the 
Government, it may be concluded that 
the appellants-plaintiffs will be entitled" 
to the relief of specific performance of 
the contract as found in B.P. No. 6473 
dated 24th December, .1946 and accepted' 
by appellants, and it shall exclude the- 


area marked as AKL in Exhibit B-1. 


Para. 18.} 


i) 


State's attitude and inordinate delay in 
regard to the matter commented on. 


Cases referred to:— 


‘Chakravarthy v. Thillaimoorthy, (1970) 
1 M.L.J. 476; The Um on of India v. 
-M|s. Indo-Afghan Agencies, (1968) 2 
S.C.J. 889: (1968) 2 S.C.R. 366: 
A. IR. 1968 S.C. 718. | 


Appeal against the decree of the District 
"Court, Coimbatore in Appeal Suit No. 30 
of 1972, preferred against the decree of 
ihe Court ‘of the Subordinate Judge, 
‘Coimbatore in VENUE Suit No. 411 of 
1968. 


M. Krushnappan, for MNA 


"Ihe Additional Government Pleader, for 
Respondent. 


"Ihe Court. delivered the following 


JupGwENT.—The plaintiffs are the 
appellants in this second appeal. The 
‘suit was laid for specific performance of 
the contract directing the defendant to 
issue an order of assignment of the suit 
"property to the plaintiffs or in the alterna- 
tive for grant of mandatory injunction 
directing the defendant to issue an 


order assigning the suit property to the 


plaintiffs. 


2. In the plaint, it is stated as follows : 
—The plaintiffs are the owners of T.S. 
No. 577,in Tirupur Municipality and it 
abuts Vallipalayam Road situate in 
T. S. Nos. 576 and 579. In or 
‘about, 1935, the first plaintiff's husband's 
father constructed a rice mill and a 
theatre in T.S. No. 577 after obtaining 
the necessary approval of the Tirupur 
Municipal Council. It is only seven 
years thereafter that the Municipal 
Authorities: issued a notice stating that 
there has been an encroachment of the 
adjoining road poramboke in T.S. 
Nos. 576 and 579 to an extent of 
‘6000 sq. ft. An offer was made by 
him to .buy the encroached area on 
payment of the market value. The 
area which was sought to be purchased 
is shown as A, B, D, C and B, E, D, F 
in the topo sketch filed along with the 
plaint. In or about, 1946, negotiations 


MANICKAM v. STATE ‘OF MADRAS 


(Sathiadev, 7.) 477 


were initiated with the Government and 
the Board of Revenue, Madras by its 
proceedings dated 24th December, 1946, 
approved the proposal of the District 
Collector, Coimbatore to agree with the 
request: for assignment of the encroached 
portions: in favour of the plaintiffs’ 
family subject to the following condi- 
tions, that the assignee should pay the 
market value of the encroached portion 
and continue to pay the annual ground 
rent léviable thereon, (2) he should 
surrender a portion of the patta lands 
j.e., 242 sq. ft., in R.S. No. 577/2. 
shown as H.A.M. in the plan Exhi- 
bit B-1, and he should also surrender a 
part of the encroached portion itself as 
shown in AKL in Exhibit B-1, so that 
the road may be straightened. "Tirupur 
Municipality also passed a resolution on 
14th July, 1947 (Exhibit. A-13) giving 
its consent for assigning  encroached 
portions. The District Collector by his . 
proceedings dated 5th August, 1953 fixed 
the market value at rupee one per 
square foot. Aggrieved by the said 
order, the plaintiffs’ family preferred an 
appeal under Exhibit A-4 to the Board 
of Revenue asking for the fixation of 
value at four annas per sq. ft., as re- 
commended by the Revenue Inspector. 
But it was rejected under Exhibit A-15 
dated 8th January, 1954 and thereafter 
the plaintiffs’ family presented a peti- 
tion dated 15th January, 1954 to the 
District Collector agreeing to pay at the 
rate prescribed by the Government. 

Hence, by order dated 25th April, 1954 
(Exhibit A-17), the District Collector 
directed the Tahsildar, Tiruppur to sub- 
mit transfer and assignment proposals 
after collecting the market value which 
came to about Rs. 6,000. On 24th July, 
1961 the first plaintiff’s husband paid the 
entire amount under chalan Nos. 1453 
and 1454 and sent them to the office of 
the Tahsildar, Tiruppur on 28th July, 
1961. Thereafter the Tahsildar issued 
summons to him on 5th November, 1961 
in connection with the assignment of 
the site and a statement was given by him. 
At that stage what remained to be done 
was the issue of an order of assign- 
ment to be made in the prescribed form 
under the Board's Standing Order. . 
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But, inspite of approaching.the Revenue 


Inspector several times, only on 29th 
july, 1965, he was directed to appear 
before him in connection with the lease 
of the site. He appeared and expressed 
his desire, and later on, he. heard that in 
G.O. Mse. No. 250.RLV, dated Ist 
February, 1964, the Government has 
approved the proposal of the Board of 
Revenue for leasing the site to him. 
He asked for a copy of the order. But 
it was refused to be furnished by the 
Tahsildar. The first plaintiff’s husband 
died on 28th November, 1967 and. there- 
after the plaintiffs filed a petition to 
the Government on 29th January, 1968 
praying for the issue of an order of 
assignment. But it was rejected on 
14th March, 1968. “It is at this stage, 
the suit has been laid on the plea that a 
binding contract had been created and 
the first plaintiff’s husband had perform- 
ed his part of the contract by paying the 
price and handing over possession of his 
property and therefore the plaintiffs are 
entitled for the relief of specific per- 
formance as prayed for in the plaint.. 


3. The defendant-State would state in 
the written statement that T.S. No. 
576 of Tiruppur town measures 35,270 
sq. ft. and is registered in the revenue 
accounts as extension road poramboke. 
T.S. No. 579 measuring one acre and 
5,192 sq. ft. is classified as road poram- 
boke. An extent of 3,324 sq. ft. in 
T.S. No. 576 and another extent of 
2,676 sq. ft. in T.S. No. 579 making 
in all 6,000 sq. ft. was under the un- 
authorised occupation and encroachment 
of the plaintiffs’ family. When the en- 
croachment was detected, the first plain- 
tiff’s husband applied for assignment. 
It is true that in B.P..No. 6743, dated 
24th December, 1946, the Board of 
Revenue has approved the proposal to 
assign the. portions marked in the sketch, 
dated 26th.June, 1946 in favour of the 
encroacher provided he was willing to 
pay the market value and surrender an 
extent of 242 sq. ft. of his patta lands, 
and an encroachment area marked as 
AKL. Itisalsp'admitted that subsequent 
to the order of the Board, he had surren- 
dered his patta lands.of an extent of 
242 sq. ft. and has also deposited the 
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entire amount of Rs. 6,000. But he 
did not surrender the encroached portion. 
AKL as required in the said proceedings. 
At this stage, the Commissioner of Land. 
Revenue inspected the site on 10th June, 
1963 and found that one of the condi- 
tions had not been complied with and 
therefore he | considered that. the area 
should be leased, out, instead of being 
assigned since there was scope for widen- - 
ing of the road. On his: report the 
Government passed B.P. No. 1213, 
dated 4th July, 1963 and modified its 
previous orders and, directed that the 
area may be leased out for five ‘years: 
subject to payment of lease rents at 
20 p. per sq. ft. per annum which will 
be revisable once in five years. In 
G.O.Ms. No. 250, dated 1st February, 
1964, the recommendations of the: Board _ 
of Revenue were accepted. The Gov- ` 
ernment has the prerogative right to 
cancel or modify any orders of the Board 
of Revenue in the matter of assignment 
of Government lands. The first plain- 
tiffs husband did not comply with all 
the conditions stipulated by the Board 
of Revenue. No-binding contract had 
been created. There is no question of 
enforcement of duty on the part of the 
Government arises. The claim for 
specific performance is misconceived. 


4. The trial Court held, though .the 
suit was filed in time, they will not be 
entitled to the relief of mandatory in- 
junction as prayed for, but they will be 
entitled to get back the amount of Rs. 
6,000. Regarding 242 sq. ft. of their 
patta lands marked as HAM in the 
sketch, no relief can be given in this 
suit, and they may file a separate suit for 
the same. ‘The trial Court also directed 
that the defendant must pay the costs of 
the suit. Though in the suit, no claim 
was made for the recovery of a sum of 
Rs. 6,000 on equitable grounds, it has 
granted a decree ‘for the amount of 
Rs. 6,000 with costs of the institution 
fees of the suit alone. As against this 
decision, the plaintiffs and also the State 
of Madras preferred separate appeals. 
The appeal by the State was restricted 
to the cost of Rs. 452 awarded in the 
suit. ! 


c. 
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5. The lower appellate Court dismissed 
the appeal filled by the plaintiffs and 
` allowed the appeal by the State. Aggriev- 
ed by this, the plaintiffs have preferred 
this second appeal. 


6. The narration of facts as stated 
above and as contained in the judgments 
of the Courts below, would clearly show 
that it had taken twenty-two years for 
the State to decide as to what should be 
done on a decision taken by the Board 
of Revenue in B.P. No. 6743, dated 
24th December, 1946. The counsel for 
the appellants contends that the plain- 
tiffs are entitled to ask for specific per- 
formance as prayed for, because on the 
assurances given by the State, the first 
plaintiffs husband had complied with 
the necessary conditions and thereafter 
it would not be open to the State to 
resile from its promises or assurances, 
even though it may be a matter of assign- 
ment. An assignment simpliciter is in 
the -discretion of the State. He does 
not dispute this proposition. But he 
would emphasise the fact that in this 
case a stage had come when the discre- 
tion had been exercised and a decision 
had been taken and terms and conditions 
have been stipulated and further it had 
compelled the citizen to part with the 
market value and also with his patta lands 
in the hope that the Government would 
perform its part of the agreed terms. 
Hence in such circumstances, specific per- 
formance could be asked for as against 
the Government. 


7. Tt is not disputed by the State that 
B.P. No. 6743, dated 24th December, 
1946, the proposals made by the District 
Collector were approved and the Collec- 
tor was asked to assign the portions of 
the land marked in the sketch, dated 26th 
June, 1946. A copy of these proceed- 
ings has not been produced, by the State. 
But its contents about the proposals made 
by the Collector are not disputed. One 
Marimuthu had encroached upon an ex- 
tent of 6,000 sq. ft. But the Munici- 
pal Council, Tirupur itself by two reso- 
lutions bearing. Nos. 269, dated 14th 
July, 1947 and:No. 145, dated 6th June, 
1962 had given its consent that the en- 
croached area may be given to him for 
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market value. Necessary notices were 
published about the proposed assignment 
and no objections either by the village 
officers or from the members of the pub- 
lic were received. It is after complying 
with all the formalities that the Tahsil- 
dar, Tirupur issued notice, dated 21st 
July, 1961 calling upon Marimuthu to 
deposit Rs. 6,000 and Rs: 3.72 for cost 
of the survey stones. He deposited the 
amount on 24th July, 1961 and the 
chalans were sent to the Tahsildar, Tiru- 
pur on 28th July, 1961. He was direc- 
ted to appear before the Tahsildar on ` 
5th November, 1961 in connection with 
the assignment of the site. In the mean- 
while, he has also handed over his patta 
lands in 1952 itself, to the extent of 242 
sq. ft. marked as HAM. in Exhibit B-1. 

It is the contention of the State that 
three conditions were stipulated in 
Board's proceedings, dated 24th Decem- 
ber, 1946 and Marimuthu had complied 
But 
he had not complied with the other con- 
dition relating to surrender of a meagre 
extent of the land encroached marked as 
AKL in Exhibit B-1. Since, this was 
not complied with by him, it is con- 
tended, that the State 1s not bound to 
assign the lands as it agreed to in 1946. 


8. The counsel for the appellants re- 
fers to Exhibit A-19, dated 5th Sep- 
tember, 1961 in which Marimuthu had 
stated that this portion of the land had 
not been handed over because he had 
constructed a cycle and compound wall 
and this area is required for the theatre 
‘and therefore patta may be given inclu- 
sive of that extent. He has also not 
stated'that he would not comply with 
condition No. 3. He has used the ex- 
pression “acri ewer J-eb Sew HULL 
AETA Lures 86, P UNESOS 
Cor (Barres. mir ot eL ed dodo ,..... 
AMS MKS UTE SUD 
Gaemá4Gms ceréág Lu im Gets, 
Qaer@ésasé Gamme Gpsr.'' 


Therefore in 1961 when he pleaded for 
inclusion of this area also in the patta, 
nothing prevented the State from imme- 
diately informing him that it would not 
grant the assignment on account of the 
failure of the plaintiffs to hand over 
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this small strip of Jand and on that 
ground it could have returned the 
amount of Rs. 6,000 deposited by him 
and also his patta lands of the extent 
of 242 sq. ft., which he had delivered 
in 1952 itself. 


,9. The so-called third condition, on a 
jcaretul analysis, would show that it is 
"not a term which should depend upon his 
volition alone. Of the terms prescribed 
to be complied with before the assign- 
ment -is to be made, the first term ‘relates 
. to payment of the market value of the 
lands as fixed by the State. No doubt 
he asked for a lesser value being fixed, 
but ultimately succumbed to the demand 
made by the State and also paid the 
amount on 24th July, 1961 itself. Re- 
garding handing over of an extent of 
242 sq. ft..of his patta lands, he had 
demolished, the compound walls erected 
by him and reconstructed the, walls as 
required by the State and parted with 
his patta lands, without any value Pee 
paid by the State. 


10. The “third condition relates toa 
meagre extent of the. encroached land 
‘being given up. The very fact that the 
area covered by the third condition is in 
|the encroached lands, and even if Mari- 
muthu does not hand over the portion, 
the State can take forcible possession of 
|the land under the Land Encroachment 
Act and need not look for his compli- 
lance. Exhibit A-19 itself shows that 
jhe had not refused to comply with con- 
dition No. 3. He has only again plead- 
ed that he may be permitted to retain 
the portion of the lands. Hence, it can- 
not be said that he,has not complied with 
the third. condition in the manner in 
which it can be said about conditions 1 
and 2 stipulated by the Board of Re- 
venue. In my opinion, since the first two 
conditions were complied with, and when 
his request under Exhibit A-19 was 
found not acceptable to the State, there- 
after it was clearly left to the State to 
take over its lands covered by the por- 
tion marked as AKL in 
and proceed further to complete the 
assignment ` proceedings, particularly 
‘when it is also in .evidence that after 
receipt of Exhibit A-19, he had not been 
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informed that his request had been re- 
jected. The amount of Rs. 6,000 paid ` 
by him and his patta lands were not re- 
turned, thus evidencing that State knew: 
that it. need not wait for him to do, what 
it can do and take over its own lands. 
It was only on such realisation of its 
powers to.get the third stipulation satis- 
fied, the petitioner Marimuthu was asked 
to appear before the Tahsildar two 
months thereafter on 5th November, 
1961, in connection with the assignment 
of the site. It is long thereafter in 1963. 
the Commissioner of Land'Revenue ins- 
pected the site on 10th June, 1963 and 
a fresh decision was taken to lease out 
the area to the plaintiffs family. Hence, 
it cannot be said that Marimuthu had 
not complied with all the conditions which 
he had to do and as stipulated by the 
Board of Revenue. As far as the third 
condition was concerned, as already 
stated, it was not dependent on the voli- 
tion of Marimuthu and after he complied 
with conditions 1 and 2, the State was 
armed with sufficient powers to take over 
the portion of the land covered by the 
third condition and which belongs to it. 
This being so, it has to be taken that the 
plaintiffs family had complied with the 
conditions stipulated in Board’s proceed- 
ings, dated 24th December, 1944. 


11. The next point is whether the State 
is bound to assign the lands once a deci- 
sion is taken by the Board of Revenue 
or Government in favour of an assignee. 


12. The counsel for the  appellants 
relies on the Division Bench decision 
reported in Chakravarthy v. Thillaimoor- 
thy. It is stated therein that: 


“The Government has made an order 
of assignment in favour of Manicka. 
Naicker, the father of the first res- 
pondent Thillaimoorthy and directed 
the Collector of Chingleput to give 
effect to the order by evicting Chakra- 
varthi Naicker from the land. By 
virtue of the said order Manicka 
Naicker has acquired some- rights in 
the land and the principles of natural 
justice require that his rights should 


1. (1970) 1 M.L.J. 476. 


dij! 


‘not be-affected: adversely: without his: 
"being heard and- except on legal 
grounds such as those coritemplated in: 
Board's Standing - Order 15, Para" : 
graph 18." 


Therefore it is pleaded “that once he 
assignment proceedings come to the stage 
of issue of the formal orders of patta,' 
the assignee gets-a right to demand its 
compliànce and in this case, it is not 
a question of just waiting for the' orders 
of the authorities, but the assignee had’ 
been called upon to comply with certain 
stipulations. which ' he: had faithfully 
complied with and therefore the State is 
estopped from resiling from its . origi- 
nal stand’ of assigning the lands. 'In 
view of the decision 'of'. the Division 
Bench, it cannot be said that in this case, 
Marimuthu ` had not ‘acquired ' certain 
rights. The only question is, whether, 
in matters of assignment, the State: 'can' 
at any moment decide to cancel. its own 
onders.. ; 


13. The Additional Government Plea- 
der refers me'to the provisions of the, 
Government Grants ‘Act, 1895 and pleads 
that the State has got. omnipotent power 
vhich enables it to cancel,its own orders, 
at its 'own' whims and. fancies and a citi- 
zen in the position of an assignee has to 
look to the benevolence of the .Govern- 
ment and cannot insist on orders of 
assignment: being enforced by specific 
performance, till : the D- patta is 
issued. - This is an argument of. extre- 
mism. Such contentions: have not found 
favour with the Supreme Court. It ‘is 
held ‘in The Union of ‘India and othens 
v. M|s. Indo-Afghan Agenciest, “If 
a party has acted on'a» representation 
made by the'Governmeht, then the Gov- 
ernment shall be bound to carry out its 
terms, even though, it has: not been re- 
‘corded in the form of a:formal contract". 
Each case has to'be appreciated: on’ the 
facts: and ‘circumstances! which.had re- 
sulted in the. State extending its assur- 
ances ‘and promises. As already. stated, 
in an assignment, simpliciter, the citizen 
has to , necessarily ‘look ito- the benevo- 
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lence’ of the State.: ' But when a‘ stage 
lias come, wherein the Board of Revenue. 
had taken a firm decision and had stipu-' 
lated'certain conditions to be complied 
with by the'assignee and when the citi- 
zen had parted with his lands and also' 
money, it cannot be ‘said that still the 
Government "has" such an omnipotent 
power so as to enable it to resile from 
its own premises and assurance, 


14. Itis with a sense of remorse, I have 
to record the following aspects: which 
cannot be overlooked, because the respon- 
dent is the State. The decision was taken 
in 1946 to. assien the lands. It took 
22 years to decide:whether it should be: 
complied with or resiled from. Beliey- 
ing the representations of the State, the 
patta lands of an extent of 242 sq. ft, 
of the plaintiffs’ family were handed over: 
to the State even in the year 1952. It 
appears that ‘till to-day, the patta. lands 
have not been returned to the plaintiffs" 
family. ..No compensation had been 
paid.. It has not been treated even as.a 
lease of lands. Strangely the stand has 
been :taken in the Courts below that the 
plaintiffs may take separate proceedings 
to recover the area from whomsoever. in 
possession. ` It is beyond comprehension 
as to how such an obstinate attitude ‘can 
be taken by the State. The next thing is 
as early as 1961, Marimuthu had depo- 
sited.the entire market value. No effort 
had ever’ been taken ‘to refund this 
amount to: him or to his family.: No 
interest was ever paid. As observed by 
the lower appellate Court, invoking in- 
herent powers, the trial Court had direct- 
ed the return of the amount of Rs: 6,000 
holding that the State has:no justification 
to retain the ‘amount. » During the pen- 
dency of this appeal, I adjourned the 
matter to find qut whether the present 
stand of the Government can be anything 
different - from "what -had ` transpired. 
The 'Additional Government Pleàder re- 
turns to Court only to refer to. the pro- 
visions -of the Government Grants Act, 
1895 which I have already. referred to, 
and no: offer came for setting right the 
injustice which had been faced by the 
plaintiffs" family. during: the ‘past thirty 
years; 


dit 


- 
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15. Citizens, of.-this ,State are fortu- 
nate that they are never - informed annw-. 


ally or otherwise of the number. of files 
pending disposal with Government or in 


its Subordinate Officers and of ‘the dura- 


tion. taken for deciding. petitions filed by 
citizens. 


in this mafter, mày make such of those 
who have received final 
earlier, happy, and those who have waited 
or waiting for longer periods than this, 
quite jealous © 
matter. 


16. The ‘next. aspect. relates to the 
immediate requirement of the lands by 
the State. ‘Even after the inspection in 
June, 1963, it has been: found that: there 


can be riothing: wrong.:in the plaintiffs. 


enjoying the lands and there. was only 
a possibility of the road’ being widened 
and obviously this suggestion can bere- 
latable only tothe immediate needs for 
the portion marked as AKL, and’ regard- 
ing rest of the extents in distant future. 
The Municipal Counciloby two resolu- 
tions had agreed for the assignment of 
these extents to be: made. It is:not 
borne out by records produced before me 
that the entire extent of 6,000: sq. ft. 
would be definitely required for the for- 
mation of the Road. In July, 1961, the 
Tahsildar, had asked Marimuthu to ap- 
pear before’ him for completing the 
assignment proceedings.. Therefore the 
contentions of the counsel for the, appel- 
lants that the State is estopped. from 
pleading that no enforceable contract’ had 
come into existence, and ihence the appel- 
lants are entitled to get the relief as 
prayed for in the suit, have substance, 
in’ view of .the' Division ‘Bench: ‘an 
Chakravarthi’s’ caset and that - of 
thé Supreme Court ‘in’ Union 
of India vii M\s. Indo-Afghan Agencies’. 
An ‘assignee. of this nature ‘cannot ‘be 
characterised as a përson wHo ‘has not 
acquired any rights whatsoever. “Once 
it is shown that he has acquired ‘certain 
rights’ and’ that he had complied:-with 
the ‘conditions which’ are’ subject ¿to ‘his 
volition and: antes he cán. ask for 
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To know that it lias taken. 
twenty-two years to draw the final curtain. 


orders much. 


of. the plantis in this 
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relief as. against the Goyernment, based 
upon: the decision in Union of India v. 
M|s. Indo-Afghan Agencies!, wherein 
it, has been. held. that Courts have the 
power in appropriate cases to compel 
authorities to carry out its obligations. 


17. The lower Appellate Court had 
curiously dealt with the matter and pro- 
ceeded to hold that,.since the. trial Court 
had adverted to the facts and considered 
them in proper perspective and held that 
a concluded .and enforceable agreement 
had not been made out, in view of such. 
findings against the plaintiffs, as a ques- 
tion of fact, he did. not deem it necessary 
to embark-on any discussion on the ques- 
tion of.law raised in the matter. .I do 
not think that this is a satisfactory man- 
ner of disposing of a-matter wherein 
the plaintiffs have raised the point re- 
lating to estoppel, and in-view of what has 
been stated above, it.ought- to have con- 
sidered.; the decisions relating to this 
point. Though, initially, I felt that this 
is a matter that may be remanded for 
fresh disposal, already thirty years had 
elapsed and it would not be advisable to 
keep the litigation ` alive and particularly 
When the point involved relates to the 
application of -the law as laid down by 
the Supreme Court, I consider that it 
will be just: and proper to grant the 
necessary reliefs in this appeal itself. 


18. ‘Taking fits: accourt, the peculiar 
circumstances of.the case and the fact 
that there ‘was a: clear representation 
made ona firm décision taken: by the 
Board of Revenue :as -early as 1946; and 
also of ‘the compliance,made by the plain- 
tiffs’ family of the two -essential condi- 
tions which were within their-own voli- 
tion, and_also of the conduct of the 
Government i in, retaining the-patta lands 
from: 1952 onwards,:‘and’ the : money 
deposited. by: Marimuthu from 1961, on- 
wards without paying any. :cómpensation 
either:for’ the lands or «interest on the. 
amount . deposited, „and -:the subsequent, 
decision of tlie Government in G.O. Ms. 
No. 250, dated 1st February, 1964, that 
the. encroached portion: may: ‘be leased out 
(though later on. this -offer is also said 
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to-have been resiled), which. itself would 
show that the lands-were not required 
for immediate use of the Government, I 
come to-the'conclusion that the-appellants- 
plaintiffs willbe entitled. to: the: relief 
of specific performance.of. the contract 
as found in B.P. No. 6473; dated 24th 
December, 1946 and accepted by appel- 
lants, as stated above, and it shall ex- 
clude the area marked as AKL in-Exhi- 
bit B-1. > ee, Me" me E 

19. In view of what has been stated 
above, the second appeal is allowed. with 


costs throughout... . . | 
R.S. ^ `- -Second appeal allowed 


, and ordered accordingly. 





IN THE HIGH COURT ‘OF JUDI- 
CATURE AT MADRAS.: ` ys 
PRESENT:—T. Ramaprasada ‘Rao and M.A: 
Sathar Sayeed, FF. . a ed 


Selvaraj and others . Appellants” 
Ms j ac ` ! ) r 7 
C. Sarojini B. Nair -and another 


Respondents. 
(A) Interpretation . of Documents —Securily 
Bond—Interpretation of recitals. . 
(B). Interest—Rate' of 12° per cent not 
usurious. . pU A ' Tp 
While interpreting an instrument which 
is reduced to writing an arduous exercise 


of an astute mind ought not to be under“: 


taken, but the: Courts or Tribunals 


called upon ‘to interpret them. should: 


understand the instrument rationally and 
give effect to the plain meaning. of the 
words employed in it. No doubt, the 


instrument has to be read as a- whole; 


and it is important to remember that 
the words, or phrases or even sentences 
cannot be torn out of the. context and 
an attempt made to interpret the docü- 
ment. Any ambiguity in the. usage of 
similar words should be pondered over iri 
order to give a harmonious interpretation 
to, the sense and meaning of the instru: 
ment and thus.examined the intention: 
of the executors may sometimes also be, 


sought for. Too much straining of the.. 
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meaning of the words is not necessary. 
Ifthe ambiguity is apparent on the record 
and. the ‘conclusion is that there is. an 


element .of irreconcilability in the docu- 
‘ment then only a judicious hunt for the 


intention of the pafties td the’ document 
should be undertaken! ‘In effect, there- 
fore, the intention should’ be gathered 
provided inconsistency is in-built in the 
-document.' Normally, however, the 
‘meaning of the.document and the recitals 
therein should’ be’ given effect to without 
lightly brushing theni'aside. — [Para. 13.] 
Interest at, the rate of 12 percent. per 
annum in the instant case was not usurious 
and was not liable to be interfered with 
on extraneous considerations. 

Cases .referred to: ! 
Bansilal Fomra v. Thadava ` Co-operative 
Agricultural and Industrial Society Ltd., (1976) 
1 M.L.J. - 39; ` Lakshmanan ` Chettiar ` v. 
Palaniswamy Chettiar, (1970) 1 M.L.J. 200; 
Gopala Menon v. Sreenivasan, 1.L.R. (1960) 
Mad. 660: 73 L.W. 253:.(1960) 2 ML. J: 
81: A.LR. 1960 Mad. 359; N.A. Fernando 
v. Subbiah Iyer, (1974) 1 MCL.]. 334. 


Appeal against the decree of the Court of 
the «Subordinate Judge, Chidambaram 
in Original Suit No. 19 of 1971... 

G. N. Chary and V. Subramanian, for 


' 


Appellants. l E 
T. V. Bala Krishnan, for Respondents: 


The Judgment of the Court was delivered 
by | mE , 

Ramaprasada Rao, J:—All the defendants 
éxcepting the 9th and the 10th defendants 
in- O.S. No. 19 of. 1971 -on -the file’ of 
the Subordinate Judge of Chidambaram: 
are the appellants. The Ist defendant 
and his undivided brother Venkatachalam 
Pillai were traders. and for -purposes - of 
their business.and for «other necessities 
were borrowing monies-from the plaintiffs 
(one or‘ the other. of.tliem). In-order 
to secure such borrowings made, they’ 
executed along with the second defendant 
a security. bond. Exhibit. A-1 dated 24th 
November,. 1960 in favour of the plain- 
tiffs charging.the suit properties for. the 
repayment.ofsuch amounts borrowed by 
them and.to be borrowed by them- 
from time to time from the plaintiffs. 
We shall consider in detail the various 
clauses in the security bond, but suffice 
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it however to staté here that the security 
‘for the repayment of the advances to be 
made by the plaintiffs was limited to 
-Rs.. 40,000. -On the date of the bond 
itself two promissory notes were executed 
namely, Exhibit A-2 for a sum of Rs. 
.10,000 and Exhibit A-4 for a sum of 
‘Rs.5,000 in favour of the first and second 
plaintiffs respectively. Thereafter, in 
December, 1960, defendants 1 and 2 and 
-Venkatachalam Pillai borrowed under 
Exhibit A-6 dated 12th December; 1960 
a sum of Rs, 12,000 from the first plain- 
tiff and on 29th October, 1963 under 
Exhibit’ A-8 defendants 1 and 2, and 
Venkatachalam Pillai borrowed a sum 
of Rs. 6,000 from the second plaintiff 
and under Exhibit A-9 dated 29th Octo- 
ber, 1963 from the first plaintiff a sum of 
Rs. 10,000. In all, therefore, the first 
plaintiff advanced Rs. 32,000 to defendants 
] and 2 and Venkatachalam Pillai under 
the promissory notes as enumerated above 
and the second plaintiff advanced a sum 
of Rs. 11,000 to defendants 1 and 2. and 
Venkatachalam Pillai. After giving cre- 
dit.to the various amounts paid towards 
interest under each of the promissory 
notes, the plaintiffs have instituted. the 
present actión for recovery of the.sum of 
Rs. 43,000 by way of principal and a sum 
of Rs. 33,732 towards interest and sought 
for a charge on the suit properties 'and 
in view of the limitation in the security 
bond asked.further for a personal decree 
against the executants of the promissory 
notes and/or their heirs who were admit- 
tedly the members of the joint family, 
which originally consisted of the first 
defendant and his undivided brother, 
Venkatachalam Pillai. Venkatachalam 
Pillai died prior to suit as an, undivided 
member leaving behind. him the fifth 
defendant, his wife, his daughters' the 
6th and. 7th defendants and his son the 
8th defendant, as his heirs. Defendants 
2 to 4 are the undivided sons of the first 
defendant. It may also be mentioned 
here that the second defendant was also 
the co-executant in the security bond, 
defendants 3 and 4 being the undivided 
sons of the first defendant and as the debts 
are for family necessity and for. family 
business, the plaintiffs are seeking reliefs 
as against the estate of the family in the 
hands of such undivided members. De- 
fendants 9. and. 10 are subsequent alienees 
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of the secured properties and they are 
impleaded in order that the result of the 
proceedings ‘may also bind them. ' The 
first defendant also died pending the suit 
leaving behind him.his ‘second’ wife. the 
lith defendant, his daughter the 12th 
defendant and his sons defendants 13 
and 14. They are also impleaded as 
heirs: representing the estate of the first 
defendant, apart from defendants 2 to 4. 
The plaintiffs’case is that the debt is bind- 
ing on defendants 2.to 4 and. defendants 
ll. to, 14, as the debts were contracted 
for legal necessity. The plaintiffs are 
claiming interest as per the contract rate. 
The suit has been filed. by both: the 
plaintiffs, as.the security bond in their 
favour is one and indivisible and they 
have also agreed to a decree in their favour 
being passed jointly.: In the alternative 
they would say that ifthe Court so desires, 
a separate decree might be passed in 
favour of each of the plaintiffs for the 
respective amounts due to them. The 
deferidants in their written statement 
would allege that plaintiffs 1 and 2 
represented that they were getting joint 
funds to the extent of Rs. 40,000 and 
that they would lend the same if they 
offer security for such advances. It 
is said that. notwithstanding the oral 
arrangement that monies would be lent 
from a.common ‘pool belonging to” the 
plaintiffs, one or the other of the plaintifis 
individually lent their separate monies 
and obtained promissory notes from 
defendants 1 and 2 and Venkatachalam 
Pillai and it is, therefore, contended that 
the security bond. Exhibit A-1 cannot 
enure to the benefit of the: plaintiffs, 
as it was enforceable only if monies were 
lent jointly by them from: their’ joint 
assets. collected in a pool and operated 
upon by them. ‘There is no dispute 
about the amount due, but ‘it is said 
that the payments towards the interest ' 
were endorsed on the respective pro- 
missory notes ‘and as the security bond 
is unenforceable in the- light of the - narra- 
tion as above, the suit is barred by limi- 
tation. Lastly, it- is said- that interest 
claimed is usurious. : Several other defen- : 
ces were taken, -but it is unnecessary for 
us to set out in detail such objections, 
for, in the main, the appeal was argued 
within certain limitations and on specific 
grounds which we shall deal with presently 


It) : 


2. "The other defendants have raised 
similar pleas. The 9th and the 10th 
defendants, .in particular claimed an 
` interest on the properties as prior encum- 
brances. The heirs ofthe deceased execu- 
tants claimed that there was failure of 
consideration and: that the ‘joint family 
is not liable for advances made by the 
plaintiffs. On such material pleadings, 
Fe following issues were framed for triál: 


l. Whether the suit security. bond 
alleged to have been executed by defen- 
dants 1/2 and deceased Venkatachalam 
Pilai is true, valid and supported by 
consideration and binding on the .defen- 
dants 3 to 8? 


2. Whether the suit promissory notes 
are true, valid and supported by con- 
sideration. and binding on defendants 
3 to 8? 

3. Whether the suit security bond was 
ever acted. upon? 


4. Whether the, suit is in time? 

9. Whether the security. bond has itself 
become extinguished by the promissory 
notes themselves having become barred 
by limitation? 

6. Whether the partial discharge plea 
ded towards the promissory notes is-true? 
7. Whether the int erest- claimed in 
penal and usurious? ^ , 

8. Whether the suit is bad for , mis- 
joinder of parties and causes of action? 
9. To what relief? 

10.: Whether the 10th defendant must be 
deemed as the prior mortgagee and is an 
unnecessary party to the suit? 

11. Whether defendants 1 to -3 .are 
entitled to benefit of Act IV of 1938? 
3. Issues 1 to 5 were answered in 
favour of -the plaintiffs. Whether the 
10th defendant.is entitled to priority over 
the plaintiffs’ security, was: left ‘open. 
As regards the 9th defendant, she having 
been -impleaded as a necessary party, 
no relief was granted in her favour. 
The appeal is against the preliminary 
charge decree passed by the Court below 
as against the suit properties which was 


passed in favour of the plaintiffs jointly . 


for the amounts claimed i in. the plaint. . 
1. The main contentions of Mr. G.N. 


Chary for the appellants are that the : 


security bond by reason of its terms: as 
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recited therein. is not collectively enfor- 
ceable by both the. plaintiffs and as 
under Exhibit A-1 security was offered 


.only in case where the plaintiffs advanced 


monies from a joint fund belonging to 
them and so it happened that each of the 
plaintiffs advanced monies of their own, 
the security bond is not enforceable, 
Following this contention, in the absénce 
of any security or a charge ever immove- 
able property for the repayment of the 
debt, the loan should be treated as ordi- 
nary money debts evidenced by the 
respective promissory notes and as the 
suit has ‘been filed beyond three years 
from the date of the last payment, it is 
barred under Article 35 of the Limitation 
Act: Furthering his contention he stated 
that Article- 62 of the Limitation Act 
cannot-be invoked on the foot that the 
debt is a. secured debt and the charge 
created under Exhibit A-1 is enforceable, 


5. 
the document shows that the promissees 
should act collectively and not disjunc- 
tively ànd therefore, the suit as framed i is 
not maintainable. 


6. ‘Thirdly, it is said that the Jomi 
decree cannot be oe in jou ofthe . 


plaintiffs. ' 


7. Fourthly, it.-is contended: chat the 
Interest rate as provided in the document 
is usurious and the defendants have to be 
given relief in. this -behalf. : 


8. Lastly, apparent noine. þe- 
_ tween the judgment and decree was. 
brought to our notice and it is said that 


the decree needs a correction. 

9. Before we consider the contentions 
of parties, it is necessary to analyse the 
security bond Exhibit A-1. It was execu- 


defendant.’ It is in favour of plaintiffs 
l and 2. "The executants agree to borrow 


either individually"or collectively monies, - 
agreeing to repay the same with interest, N 
' This is contamed in the following clause, 


l Os hese out" 19. Orso 
yGor Gri G rep HG er A si 
ALA ymsi Gu ppd air cher 
Goc uS. AL. 

. Qarare@ tb 


4 


Secondly, it is said that the tener. of ' 


- ted by the first defendant, his late brother : 
Venkatachalam Pillat and the second | 


Qu bo. 
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Garir (Bib dur ai Gem (n5) mused 
Qa üg OAC Ep tb. 


10. The executants stipulate that tht 
properties which are their joint family 
properties are offered as security for the 
repayment of the principal and interest 
due under the promissory notes and they 
create a charge over the suit properties. 


«rug. SEMAL $56 sila 
Curg Gupmé Ganeregbd ge 
QUT SESGO AGA Ul 9 G Lb 
(gsemig.u9m sare — (em 5 giar 
prsi agrbeoa ebumbss5ums 
ACD. . ZEE 


If any monies towards principal and 
interest remained unpaid, then the pro- 
misees are not: only entitled. to proceed 
against the security, but they could also 
recover such unpaid balance personally 
by proceeding against.the other pro- 
perties of the executants both moveables 
and immoveables. . 


“HUI  emüesp se»asefià 
pràis Gan@ssaq Cura un 8 
QESGbHFO ary. Gsm east S 
(3)5emrig.u9 D swe. QergsgQaacr 
Gudo . erii s2 LUTE ex eon & 
AD | IHMECHSEEG uT & Dur eg 
sy sn saggia AFT gs Hh 
ees Guilogyib simmer si psy 
euge Qr pAs ris 
F ibus." T 


Itis also provided that until all the monies 
borrowed as aforesaid are repaid, the 
security deed Exhibit A-1 shall be enfor- 
ceable. 


GGV ESTL airTrmHGib spo» 
GOP eriimemme) LLUITGJ iD eNUF aT Gd 
uwr da (95.5: gba vs HT 
sais 55 Amisu ww gj." 


11. ‘The further stipulation is that upto 
a limit of Rs. 40,000: the executants can 
borrow from the promisees and that the 
security and the contemporaneous charge 
against the charged properties shall be 
available upto a limit of Rs. 40,000 only: 


“aris Sasehiw yConr Gri 
wer Guild sica PODE ead 
25 Ds 4& awsm un $5 utn or 
(Qysemigu)/ ^ seri. Qen $ giatan 
guru 40,000/-66 Qrib mags 
Boss gi". 
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It is on the basis: of the recitals as above, 
the first contention of Mr. Chary has to be 
considered. According to him, the charge 
under the deed cannot be ‘availed: of, if 
both. the  promisees do not join and 
advance collectively from such pooled : 
up resources of the promisees. In fact, 
the contention is that the  promisees 
should act collectively and not .disjuncti- 
vely. Particular reference 1s made to the 
word  'miedr. appearing in the 
earlier portion of the deed as against the 
word “srias” appearing in the 
later portion. . 


12. The reference to ‘“‘prfitsen” in 
the first paragraph of Exhibit A-l and 
in the second paragraph thereto obviously 
referred to the éxecutants. The further 
norm prescribed in the second paragraph 
limiting the scope of the expression 
“srmae has to- be noticed. .The 
executants (eran 19 óg ADV g: GOONS 
sou wir og? can borrow. This recital 
cannot be said to bea guide for inter- 
preting the word‘ sir m soit” or gis eM L 1b 
or S5/&s(m4q" appearing in-the docu- 
ment. Under the deed thé executants 
expressly provided to themselves the 
privilege .to borrow. either collectively 
or individually. In so far as lenders are: 
concerned, there is no restriction either 
expressly or by necessary implication that 
they should so. act collectively. , We 
shall refer to this aspect later. > . 


13. It is pertinent at this stage to make 
certain general observations. regarding 
the interpretation of documents. - While 
interpreting an instrument which is redu- 
ced to writing an arduous exercise of an 
astute mind.ought not to be undertaken, 
but the Courts or Tribunals called upon, 
to interpret them: should understand 
the instrument rationally and give effect 
to the plain meaning of the words.emplo- 
yed in it. No doubt, the instrument 
has to be read as a whole, and it is impor- 
tant to remember that.words, or: phrases 
or even sentences cannot be torn out of the 
context and an attempt made to interpret 
the document. Any ambiguity in the 
usage of similar words should.be ponde- 
red over in order to give an harmonious 
interpretation to the sense and meaning}. 
ofthe instrument and thus examined the 
intention of the executors may sometimes| 
also be sought for, 'Too much straining 


it} 


of the meaning of the words is not neces- 
sary. Ifthe ambiguity is apparent 
on the record and the conclusion is that 
there is an element of irreconcilability 
in the document then only a judicious 
hunt for the intention of the. parties to 
the document should be undertaken. 
In effect, therefore, the intention should 
be gathered provided inconsistency is 
inbuilt in the document. Normally, how- 
ever, the meaning of the document and 
the recitals therein should be given effect 
to without lightly brushing them aside. 
The word “ sot) L.15" in the first pàra- 
graph. of Exhibit A-l and the word 
"55g in the second paragraph 
of the same is said to create a mandate 
as it were to the promisees-plaintiffs to 
act collectively and advance monies only 
from their joint funds. In order to 
enforce the argument Mr. Chary says that 
the use of the words “2 masi means 
that when the executants were to borrow 
they can do so either collectively or 
individually and this stipulation being 
conspicuously absent when the promisees 
are referred to, it is contended that the 
collective-word* 5s eil Libor 55 nit sm d 5 
could only. mean that the  promisees- 
plaintiffs can act and only act jointly and 
not individually, we are unable to place 
such an intérpretation .on the document. 
The word ‘sàs bor sisia 
should be understood in the homorific 
sense and not with any subdued meaning 
therein that both of them should act 
simultaneously-and advance monies jointly 
from a common fund of theirs. It would 
be straining the language of the instru- 
ment to irrational limits, if it is held 
that unless both the plaintif are joint 
promisees under each of the promissory 
notes monies lent by one of the promisees 
cannot be sued for realising the debt 
at their choice by both of them, by 
taking advantage of the charge deed 
Exhibit A-I. 








14. The same argument is put in a 
slightly different way. As the promissory 
notes are taken in the name of the one or 
the other of the plaintiffs the monies or 


loans outstanding can be recovered only . 


as a simple money debt and asthe claims 
under each ofthe suit promissory notes are 
barred under Article 35 of the Limitation 
Act, they cannot be realised as if it was 
a suit to enforce payment of: money 
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charged upon immoveable property, un- 
der Article 62 of the Limitation Act. 
Specific- reference should be made to 
recitals in, Exhibit A-1 whereunder the 
executants. uneqùivocally stipulate, that 
for -all the outstanding dues under each 
of the promissory notes made by the 
defendants the ‘properties enumerated 
therein stood charged. 


. "Uri. ghia: ¢Ae yA 
Gurg QuppéGanrcrepb gare 


FIO È ELD HS OT GU Lgh c tb 
Qscrouih ser. QEN Š 3&5 0 
pmmuaer  gorib(G9s5 — e MUS Hugs 
&) G (np1b* *, 


By reason of the express covenant the 
simple money debt ordinarily recove- 
rable: as such within the time provided 
for in Article 35 got merged with a money 
debt to enforce payment of which immo- 
veable property mentioned in Exhibit 
A-l is charged. A period of 12 years is 
admittedly provided for under Article 
62 ofthe Limitation Act to enforce pay- 
ment of monies charged upon immoveable 
properties. Therefore, the contention 
that the suit claim can be recovered 
only as a money debt pure and simple 
is without force. The other alternative 
contention that the plaintiffs should 
jointly act is again not sustainable. The 
plaintiffs have made it clear in the plea- 
ding that the security bond Exhibit 
A-l being one and indivisible, its in- 
tegrity cannot be split up and they are 
also agreeable for a joint decree passed 
jn their names. 


I5. Reliance however, was placed by 
Mr. Chary on the passages in Volume 
12, Halsburys Laws of England IV 
Edn. 595. The passage reads as follows: 


“Words to be taken in Ordinary Sense: 
The words of a written ` instru- 
ment must in general be taken in their 
-~ ordinary sense notwithstanding the fact 
that such a ‘constriction may appear 
not to carry out the purpose which it 
might otherwise be supposed the parties 
intended to carry out; but if the provi- 
sions and expressions are contradictory, 
and there are grounds, appearing. on 
the face of the instrument, affording 
proofofthe realintention ofthe parties, 
that intention will prevail against the 
obvious and ordinary meaning of the 


: T 


. words and where: the literal (in the 
sense of ordinary or primary) constru- 
ction would lead to any absurd result, 
and the words used are capable of 
being interpreted so as to avoid this 

. result, the literal construction will be 
abandoned. So, too, considerations 

. of inconvenience may be admitted 
when the construction of the docu- 

‚ment is ambiguous. If however, the 
intention is clearly and unequivocally 
expressed, then however, capricious 
it may be, the Court is bound by it, 
unless it is plainly controlled by other 
parts of the instrument. 


The rule is that in construing all writ- 


ten instruments the grammatical and- 


_ ordinary sense of the words is to be 
adhered to, unless that would lead to 
‘some absurdity, or some repugnance 
' ‘or inconsistency with the rest of the 
instrument, in which cáse the gramma- 
tical.and ordinary sense of the words 
may be modified, so as to avoid that 
absurdity and inconsistency, but no 
farther. The instrument must be 
construed according to its literal import, 
unless there is something in the subject 
^or context which shows that this 
cannot be the meaning of the words.’s 


As in our. view, the ordinary sense of 
the recitals is clear and the words em- 
ployed are not contradictory and no. 
absurd result will follow while literally 
interpreting the. words. used, then even 
according to Halsbury, the Court is bound 
to give effect. to the words in its popular 
and ordinary sense. The citation does 
not help the appellants. There is no scope 
in the instant case nor is there any neces- 
sity to find the intention of the parties 
which of course, could be found by Courts 
as the authoritative interpreters of docu- 
ments.—Vide—Bansila!l Fomra v. Thadava 
Co-op. Agri. and Indus. Socy. Lid.!. Thus, 
after analysing the document, we are 
unable to agree with the first two conten- 
tions of Mr. Chary. i 


16.. As regards the third contention, we 
have. already referred to the fact that 
the plaintiffs themselves are willing to 
obtain. a joint decree. In the. light of 
such an express statement made by the 
plaintiffs it is. for them to adjust their 
rights _ inter se and the defendants 
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cannot take' advantage of the same and 
claim that the suit as framed is not main- 
tainable. d + 


17. The next contention is whether the 
interest rate is usurious and what would 
be the relief to which defendants would 
be entitled. No doubt, the maximum 
limit fixed under Exhibit A-1 in the 
matter of collective advances to be made 
by the plaintiffs is Rs. 40,000. After 
certain payments have been made as 1s 
seen from the endorsements in the pro- 
missory notes themselves, the plaintiffs 
are seeking for a decree for the amounts 
payable under each of the promissory 
notes towards the principal and interest. 


. The present contention is that no amount 


over and above Rs.40,000 can be claimed. 
This very contention was repelled by this 
Court under similar circumstances in Lak- 
shmanan Chettiar v. Palaniswamy Chettiar?. 
There, the division Bench of this Court 
held that even though a maximum limit 
of advance .is agreed to between the 
lender and the borrower that would 
only refer to the principal and not to 


» interest which has accrued,due:on such 


advances. ` The.defendants as already 


. stated have agreed in writing that they 


would pay the principal. and interest 
due under the promissory notes and 
towards such outstanding a charge was 
created over thé properties referred to 
in Exhibit A-1. We are, therefore, of the 
view that the plaintiffs are. in order in 
seeking for a relief as against the defen- 
dants for the süm as claimed, even though 
it exceeds the maximum limit of 
Rs.40,000 which was understood as the 
outer limit of financial accommodation 
which the'defendants could obtain from 
the plaintiffs. 


18. But the question still remains. as 
to what extent the charge decree could 
be claimed by the plaintiff. -The 
plaintiffs themselves have limited the 
charge decree to the sum of Rs. 40,000 
out of thé plaint claim. This is so be- 
cause the charge over the properties is 
limited to only Rs. 40,000. "What should 
be the rate per cent of interest to which 
the plaintiffs would be entitled? "The 
lower Court granted. interest at the rate 





- d. (1970), 1 M. L-J. 200. 
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of 12 per cent. on the amount found to 
be due from the date of plaint to the 
date of decree and thereafter at 6 percent. 
per annum til realisation. The plain- 
tiffs have claimed interest only at the 
rate of 12 per cent. Our’ Courts have 
consistently taken the view vide—Gopala 
Menon | v. Sreenivasa?! and N.A. Fer- 
nando v. Subbiah Iyer? that the rate of 
interest of 12 per cent. simple interest 
and in case of default of payment of 
interest, every month at the 133 per 
cent. was held to be not excessive. In 
fact, the Court said: 


“It cannot be laid down that any 
" anterest in excess of 12 per cent. per 
annum simple is excessive, and that 
therefore, the Court cannot grant a 
decree for more than at that rate.... 
it has also never been held that com- 
pound interest fer se js usurious.." 


Having regard to this, we are unable 
to agree that the interest rate in this 
ase has to be interfered with and relief 
‘granted to the defendants on extraneous 
considerations. 


19. Whilst therefore, confirming the 
decree aud the judgment of the Court 
below, we hold that the plaintiffs would 
be entitled to a charge decree against the 
suit properties only to the extent of 
Rs.40,000 out of the decree amount and 
for the balance of the suit claim which 
remains unpaid including interest accru- 
ing hereinafter, there shall be a personal 
‘decree against the defendants as set out 
hereinafter. This is so because the money 
‘was borrowed by the undivided members 
f a Hindu undivided family for legal 
necessity and for joint trade. 


20. The executants of the promissory 
notes are the first and the second defen- 
:dants as father and son. The 5th defen- 
-dants's husband Venkatachalam Pillai 
was also a party thereto. The first 
‘defendant died during the pendency of 
the suit and his legal representatives 
-are brought on record as defendants 11 to 
14. Besides defendants 1 and 2, defen- 
dants 3 and 4 have been added by the 
plaintiffs, claiming obviously that they 
are liable for their father's debt. Even 


ON TY 
. l LL.R. (1960) Mad. 660: 73 L.W. 253: 
41960) 2 M.L.J. 81: A.LR..1960 Mad. 359 at 362. 

2. (1974) 1 M.L ]. 334. i 


M L J—62 


SELVARAJ J. SAROJINI B. NAIR (Ramaprasada Rao., F.) 


489 


so, defendants 6, 7 and 8 are already on 
record as the legal representatives of 
Venkatachalam Pillai. It is im this 
state of affairs that the claim of the 
plaintiffs to have a decree against the 
sons of Muthukumaraswami Pillai and 
Venkatachalam Pillai have to be con- 
sidered. The first defendant and his 
son (the 2nd defendant) are parties to 
the charge deed Exhibit A-l. -Defen- 
dants 3 and 4, though not executants of 
the promissory notes or the charge deed 
and defendants 11 to 14, as the legal 
representatives of the first defendant who 
were brought on record during trial are 
also liable because the debt is bind- 
ing on them. ‘This is as regards the 
first defendant. As regards Venkata- 
chalam Pillai, who died prior to the 
institution of the suit, his wife and child- 
ren are defendants 3 to 6. The plain- 
tiffs seek for a charge decree against the 
properties mentioned in the plaint, and 
also by proceedings against defendants 
l] and 2 personally and against joint 
family properties in the hands of the 
defendants. 


21. In the light of our elucidations 
about the nature of the personal decree, 
the observations of the trial Judge in 
paragraph 25 of the judgment that the 
plaintiffs would not be entitled to any 
personal remedy against the defendants 
are not aside. 


22. There will be a charge decree as 


- prayed for against the properties admit- 


tedly belonging to the joint family con- 
sisting of the first defendant and Venka- 
tachalam Pillai. 'This is so because the 
debt is binding on the suit properties as 
also on male members of the joint family 
who have been impleaded as defendants 
either at the time of the institution of the 
suit or after the death of the first defen- 


dant. Even so, the sons of Venkata- 
chalam Pillai already on record 
as members of the joint family 
shall be bound by the charge decree. 
The sons of | Muthukumaraswamy 
Pillai, the first defendant and the 


sons of Venkatachalam Pillai, are per- 
sonally liable for the debts under. the 
doctrine of pious obligation also. In 
so far as the female heirs of Muthu- 
kumaraswamy Pillai and Venkatachalam 
Pillai either on record at the time of the 
filing of. the suit or brought into record. 


` 
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as legal representatives of the first defen- 
dant at a later stage are liable to suffer 
the decree as against the assets:of Muthu- 
kumaraswamy Pillai or Venkatachalam 
Pillai in their hands. But they would 
not be otherwise personally responsible 
in the larger sense of the term. ‘To this 
extent, the decree of the Court below is 
modified -and the appeal in the main is 


dismissed. There will be no order as 
to costs. 
R.S. ——— Decree modified and 


appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —M.M. Ismail, F. 


The Panchayat Board of AÁnaikaran 
Chatram represented by Executive 
Officer . Appellant* 


U. 


Rahamatullah Saheb  Thaikkal at 
Pakkiri Thaikkal Anaikkaran Chat- 


ram, represented by its Trustee, 
Janab SyedEdullah Respondent. 


Tamil Nadu Panchayat Act (XXXV of 1958), 
sections 100 (1), 90—Private weekly fair 
conducted by a Thaikkal—Whether licence from 
Panchayat necessary under section 100 (1)— 
Fair different from **market " —Panchayat not 
rendering any service—Taikkal not bound to 
lake a licence. 


The plaintiff Thaikkal was holding a pri- 
vate weekly fair in Pakkiri Thaikkal. The 
defendant- Panchayat claimed that the 
plaintiff should take out a licence under 
section 100 (1) of the Madras Panchayats 
Act. The plaintiff filed a suit for a 
declaration that it was not necessary for 
the plaintiff to take out a licence on the 
ground that the ‘fair’ conducted by it 
was not a * market ” specified in section 
100 (1) and also the respondent was not 
rendering any service to the plaintiff 
and there was no quid pro quo for taking 
out a licence. The trial Court and the 
first appellate Court accepted the plain- 
tiff's case and decreed the suit. On second 
appeal by the defendant, 


Held: It was clear that while section 100 
(1), of the Tamil Nadu Panchayats Act 
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used the word ‘market’, section 90: 
used the word ‘fair’. It was a normal 
rule of construction that where different 
words had been used by the Legislature: 
in the same section or in different sections. 
of an emactment they denote different 
things unless there was something in the 
context which compelled the Court to: 
hold that the different words meant one 
and the same thing. If this test was: 
applied, certainly ‘fair? was not -the 
‘market’ as far as the 
Madras Panchayats Act, 1958 was con- 
cerned, and so, section 100.(1) did not 
apply to the weekly fair with which the 
Court was concerned in the present case.. 
Consequently, the respondent was right 


in contending that it was not bound to 


take ouf a licence in respect of its weekly 
fair under section 100 (1) of the Act. 


[Para. 2. ]| 


The president of the Panchayat who was: 
examined as D.W.1 was categorical in. 
stating that the respondent herein had. 
its own employees for cleaning and other 
purposes of the weekly shandy and the 
employees of the appellant-Panchayat 
had not come anywhere near the area in 
question of the fair for the purpose of 
rendering any service. In view of this. 
admitted position the appellant herein. 
was not entitled to demand any licence 
fee from the respondent herein in respect 
of the weekly fair. [Para. 3.] 


Appeal against the decree of the Court of 
the Subordinate Judge, Mayuram in 
Appeal Suit No. 87 of 1971 preferred. 
against the decree of the Court of the 
District Munsif (Additional), Sirkali in. 
Original Suit No. 394 of 1967. 


R. Srinivasan, for Appellant. 


V. T. Gopalan and Radha Gopalan, 
Respondent. 


The Court delivered the following: 


for 


Jupement.—The defendant in O.S. No. 
294 of 1967 on the file of the Court of the 
Additional District Munsif of Sirkali, who. 
lost before the Courts below, is the appel- 


‘Jant herein.The defendant-appellant is the 


Panchayat Board of Anaikkaran Chatram. 
represented by its Executive Officer. The 
Rahamatulla. 


The suit was instituted by the respondent 


IZ) 


for a declaration that the respondent is not 
bound to take out any licence for holding 
the private weekly fair in R.S. No. 364, 
Pakkiri Thaikkal, Thirumailadi vattam 
and for a consequential injunction res- 
training the appellant-Panchayat Board 
from levying and collecting any licence 
fee or taking any proceedings against the 
respondent in respect thereof, and for 
recovery of a sum of Rs. 765 with future 
interest and for costs. The respondent 
had previously taken out a licence under 
Section 100 (1) ofthe Madras Panchayats 
Act, 1958 (hereinafter referred to as the 
Act), but with regard to the year in ques- 
tion, the respondent declined to take 
out a licence and came forward with 
the suit. According to the respondent, 
the weekly fair conducted in R.S. No. 
364 will not constitute a private market 
within the scope of the Act, and therefore, 
it was not bound to take out a licence. 
Its further case was thatthe appellant- 
Panchayat does not render any service 
whatever to the said weekly.fair and on 
that ground also, the appellant was not 
entitled to demand any licence fee, 
because the licence fee must be in.the 
form of quid pro quo for the service the 
appellant-Panchayat renders. Both the 
Courts below accepted the case of the 
respondent and decreed the suit. Hence 
the present second appeal by the defendant 
Panchayat Board. 


2. With regard to the.first point, the 
learned counsel for the appellant con- 
tends that there 1s no difference between 
‘weekly shandy ' and ‘weekly fair’ and 
* private market’ and therefore, a weekly 
shandy will fall within the scope ofsection 
100 (1) of the Act and consequently, 
the respondent was bound to obtaina 
licence. Section 100 (1) of the Act 
states: p s i 


“ No person shall open .a new private 
market or continue to keep open a 
private market unless he has obtained 
a licence from the Panchayat or the 
Panchayat Union Council, as the case 
may be, to do so. Such licence shall 
be renewed every year.” ` 


The learned counsel invites my attention 
to the meaning of the Tamil word ites 
given in the Tamil Lexicon published 
by the- Madras University and contends 
that there is no difference between a 
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shandy, a fair and a market, and there” 
fore, the weekly fair in question will 
squarely fall with section 100 (1) of the 
Act. In the Tamil Lexicon published by 
the Madras University, Volume III, 
Part I, at page 1273 the meaning 
of the Tamil word  '5e&e»g" has 
been given as ‘“‘shandy, fair, market ”. 
The learned -counsel also invites my 
attention to Bouvier’s Law Dictionary, 
Volume II, wherein at page 2095, it is 
stated, “All fairs are markets, but not 
vice versa’. He also invites my attention 
to page 1179 of the same book wherein it 
is stated that ‘fair’ means ‘a public 
market or place of buying or selling’. 
As far as the present case is concerned, 
we are not really concerned whether a 
fair is also a market in a general sense or 
a Dictionary sense or not. In this parti- 
cular case, the statute, vi:., the Madras 
Panchayats Act, 1958, itself uses two 
expressions, ‘fair’ and ‘market’ separa- 
tely to denote two different things. I 
have already extracted section 100 (1) 
of the Act where the expression ‘ private 
market’ alone has been used. Section 90 
of the Act can be usefully contrasted with 
section 100 (1). Section 90 states:— 


*" Where a mosque, temple, mutt- or 
any place of religious worship or in- 
struction or any place which is- used 
for holding fairs or festivals or for 
other like purposes is situate within 
the limits of a village or town or in the 
neighbourhood thereof and attracts 
either throughout the year or on parti- 
cular occasions a large number of 
persons, any special arrangements neces- 
sary for public health, safety or con- 
veniences, whether permanent or tem- 
porary, shall be made by the Panchayat; 
but the Government may after con- 
sulting the trustee or other person 
having control over such place, re- 
quire him to make such recurring or 
non-recurring contribution to the funds 

. of the Panchayat as they may deter- 
mine." | 


Thus, it is clear that while section 100 (1) 
uses the word ‘market’, section 9 

If the Legislature 
meant the: same thing when it used the| 
two expressions, ‘fair’ and *market',| 
certainly it would have uniformly use 

the word 'fair' both in section 90 an 
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in section 100 (1) or would have used 
the word ‘market’ both in section 90 
and in section 100 (1). The very fact 
that it used ‘fair’ in one Section and 
‘market’ in another Section, clearly 
shows that the Legislature intended these 
two words to denote two different things. 
It is a normal rule of construction that 
where different words have been used by 
the Legislature in the same section or in 
different sections of an enactment they 
denote different things unless there is 
something in the context which compels 
the Court to hold that the different words 
mean one and the same thing. In 
other words, it is not to be presumed 
that the Legislature is guilty of redundancy 
or superfluity. If this test is applied, 
certainly, ‘fair’ is not the same thing 
as * market as far as the Madras Pancha- 
yats Act, 1958 is concerned, and so, 
section 100 (1) does not apply to the 
weekly fair with which we are concerned, 
in the present case. Consequently, the 
respondent was right in contending that 
it was not bound to take out a licence in 
respect of its weekly fair under section 
100 (1) of the Act. 


3. Equally, the second point also is 
decidedly against the appellant herein. 
The learned Subordinate Judge has re- 
ferred to the evidence of the President 
of the appellant-Panchayat, examined 
as D.W. 1. D.W. 1 admitted in the 
course of his evidence that the weekly 
fair in question was being conducted 
from time immemorial according to the 
custom and the Panchayat had not been 
rendering any service whatever to the 
\weekly fair in question. He was cate- 
gorical in stating that the respondent 
herein had its own employees for cleaning 
land other purposes of the weekly shandy 
and the employees ‘of the appellant- 
"Panchayat had not come anywhere near 
lthe area in question of the fair for the 
purpose of rendering any service. In 
view of this admitted position the appel- 
lant herein was not entitled to demand 
any licence fee from the respondent herein 
in respect of the weekly fair. Con- 
sequently, looked at from any point of 
view, the respondent was right in con- 
tending that it was not bound to take 
out a licence under section 100 (1) of 
the Act for holding the weekly fair which 
it has been doing, and the appellant 
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herein was not justified in demanding 
any licence fee from the respondent 
herein as the appellant, admittedly, is 
not doing any service in respect ‘of the 
said weekly fair. 


4. Under these circumstances, the second 
appeal fails and it is dismissed. There 
will be no order as to costs. No leave. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Padmanabhan, j. 
Pechiammal 


U. 


Appellant*® ` 


. Respondent. 


Tamil Nadu Agriculturists’ Relief Act (IV 
of 1938) (as amended by Tamil Nadu Act 
VIII of 1973), section 8 (2), (3), (4) and 
Explanation I and Tamil Nadu Debt 
Relief Act (XXXVIII of 1972), section 
7 (1), (2) and. (3) Explanation I 
— Applicability. 


The position with regard to the Tamil 
Nadu Agriculturist? Relief Act, 1938 
(as amended by Tamil Nadu Act VIII of 
1973) is that under Explanation I to 
section 8 of the said Act the entre 
interest due under the debt as on Ist 
March, 1972 will stand wiped out. 


[Para. 10.] 


Sections 8 (2), 8 (3) and 8 (4) and Ex- 
planation I of Tamil Nadu Act (IV of 
1938) (as amended by Tamil Nadu Act 
VII of 1973) are in fari materia with sec- 
tions 7 (1), 7 (2) and 7 (3) and Expla- 
nation I of the Tamil Nadu Debt Relief 
Act, 1972. By a construction of section 
7 (2) and Explanation I of the Tamil 
Nadu Debt Relief Act (XXXVIII of 
1972), the entire interest due upto Ist 
March, 1972 would stand wiped out and 
whatever payments have been already 
made will be appropriated towards 
the principal and the appellant will 
be liable to pay only the balance of 
principal due if any. | [Para 11.] 


Punnaivanani Chettiar 





Cases referred to : 


Ramanathan Chettiar v. Oomanathan Chettiar, 
(1974) .1 M.L.J. 221 ;  Akilandam Amma] 


* Appeal No. 65 of 1975 and C.M.P. No. 1320 
of 1975. ` | 17th January, 1978. 


1 


Indrani, (1977) .90 L.W. 39 : LLAR. 
(1977, 3 Mad. 101 : A.R. 1977 Mad. 
145 (F.B.).- 


Appeal against the decree of the Court 
of the Subordinate Judge, Sivaganga 
in Original- Suit No. 49 of 1973 dated 
30th August, 1974. ` 


of 1975.—Petition 


C.M.P. No. 18320 

to admit the property tax demand 
registers pertaining to. the door 
No. 110, property in issue for half 


years 1968- 69,, 1969-70 (Ist half), 1969-70 
(2nd half), 1970:71 (Ist half), .1970-71 
(2nd half), 1971-72 and 1972-73 as addi- 
tional evidence in the abovesaid Appeal 
No. 65 of 1974 on the file of High ‘Court. 


P. Balasubramanian, for Appellant. 
S. V. Jayaraman and V. Kannan, i 


Respondent. 
The Court delivered the following 


Jupcment.—The defendant in OS. 
No. 49 of 1973 onthe file of the Court 
of the Subordinate Judge of Sivaganga 
is the appellant. The plaintiff-respondent 
filed this suit for recovery of a sum of 
Rs.11,206.30 due on Exhibits A-1 to 
A-3 deeds of mortgages executed by the 
appellant in favour of one Veerammal. 
Exhibit A-] dated 8th May, 1961 is for 
Rs. 3,000. Exhibit A-2 dated 12th 
April, 1962 is for Rs. 1,500. Exhibit 
A-3 dated 2nd December, 1966. is for 
Rs. 4,500. Under Exhibit A-4 dated 
Ist June, 1972 the original mortgagee 
Veerammal assigned her rights under 
Exhibits A-1 to: A-3 in favour of the 
plaintiff for a sum of Rs. 11,790. The 


rate of interest payable under the three’ 


mortgage documents is 12% per annum. 
The  plaintiffrespondent has further 
averred that the appellant had paid a 


sum of Rs. 1,680 towards interest due 


til 31st December, 1966 and the whole 


amount of interest due till 1st September, 


1969 and the necessary endorsement 
therefor had been made 'on Exhibit 
A-l. It is further admitted that the 
respondent had received Rs. 100 each 
on 6th September, 1970, 17th October, 
1970, 10th December, 
F ebruary, 1971 though 
payments had not been endorsed on 
the mortgage documents. As .regards 
Exhibit A-2 it is admitted that the 


the - 
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appellant had paid the whole of the 
"interest till Ist September, 1969, and 
made the ' necessary endorsement on 


"Exhibit A-2. The original mortgagor also 
‘paid Rs. 100 each on Ist 


March, 1971, 
20th April, 1971, 7th June, 1971, 7th 
July, 1971, 5th September, 1971 and a 
further sum of Rs. 60 on 22nd May, 1971 
without making any endorsement. As 
regards Exhibit A-3 interest has been 
similarly paid till Ist November, 1969 
and necessary endorsement made on 
Exhibit A-3. The original mortgagor 
also paid Rs.-100 each on 15th October, 
1971, 8th November, 1971, 6th Decem- 
ber, 1971, and 8th February, 1972, . but 
they have not been duly endorsed on 
Exhibit A-3. Thereafter on Ist June, 
1972 the original mortgagee assigned 
her rights under Exhibits A-1 to A-3 to 
the respondent under Exhibit A-4 dated 
Ist June, 1972 for Rs. 11,790. Subse- 
quent to the assignment the appellant 
himself paid a sum of Rs. 100 on 14th 
August,1972 towards Exhibit A-1; Rs.100 
on 13th January, 1973 towards Exhibit 
A-2, and Rs. 100 each on 10th February, 
1973 and -12th March, 1973 towards 


" Exhibit A-3. Though the respondent 


issued . a notice on 13th July, 1972 
under Exhibit. A-5 the: appellant 
had not paid the balance due under the 
three mortgage documents. It is fur- 
ther averred in the plaint that the defen- 
dant is not an agriculturist entitled to 
the benefits of the Tamil Nadu Agricul- 
turists’. Relief Act (IV of 1938) (as 
amended by Tamil Nadu Act vee of 
1973). 


2. The appellant in his written state- 
ment.admitted having received the 
consideration of Rs. 3,000 under. Exhibit 
A-l and ,Rs. 1,500 under Exhibit A-2. 

He however pleaded that Exhibit A-3 

mortgage was not fully supported by 
consideration to the extent of Rs.4,500 
but that the same was supported by con- 
sideration only to the extent of Rs. 2,000. 
The sum of Rs. 2,500 as per -Exhibit A-3 
represented the outstanding interest 
on Exhibit A-1 and A-2 upto the date 
of Exhibit A-3 and that was how the 
consideration for Exhibit A-3 came to 
be stated as.Rs. 4,500. 'The appellant 
further claimed that he was entitled to 
benefits of the Tamil Nadu Debt 
Relief Act. (XXXVIII of 1972). 
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Consequently he claimed that the 
amounts paid towards the three mort. 
gages should be appropriated towards 
the principal of Rs. 6,500. He further 
stated that he would be liable-to pay 
the balance of the principal amount 
only with interest at 9% per annum. 
'The two main issues raised by the Court 
below for decision are as follows : 


(1) Whether the suit mortgage bond exe- 
cuted by the defendant in favour of the 
original mortgagee Veerammal for a 
consideration of Rs. 4,500 on 2nd 
December, 1966 (third mortgage bond) 
is not supported by consideration to an 
extent of Rs. 2,500? (2) Whether the 
defendant is entitled to the benefits 
of the Tamil Nadu Debt Relief Act 
(XXXVIII of 1972)? 


3. On issue No.l the trial Court found 
that Exhibit A-3 mortgage was fully 
supported by consideration to the extent 
of Rs. 4,500 and not merely to the extent 
of Rs. 2,000 as pleaded by the appellant. 
On issue No. 2 the trial Court found 
that the appellant is not entitled to the 
benefits of the Tamil Nadu Debt Relief 
Act, 1972. 


4. Before me Mr.S.V. Jayaraman, learned 
counsel for the appellant made a feeble 
attempt to challenge the finding of the 
trial Court that Exhibit A-3 was suported 
by consideration only to the extent of 
Rs. 2,000 and not Rs. 4,500. The trial 
Court stated that the appellent did not 
adduce any evidence to substantiate the 
plea that the third mortgage bond was 
devoid of consideration to the extent of 
Rs. 2,500. It is further significant to 
notice that learned counsel for the appel- 
lant in the- Court below made an 
endorsement that he was not pressing 
issue No. 1. In view of this endorsement 
it is not possible to entertain any argu- 
ments from learned counsel for the 
appellant that the finding of the Court 
below that Exhibit A-3 is fully supported 
by consideration is wrong. I therefore 
confirm the finding of the trial Court 
that Exhibit A-3 is supported by consi- 
deration to the extent of Rs. 4,500. 


5. On the second issue Mr. S.V. Jaya- 
raman, raised the following two con- 
tentions: Firstly he contended that the 
finding of the lower Court that the appel- 
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and proviso (2272) to 


(1978 


lant was not a debtor within the meaning 
of the Tamil Nadu Debt Relief 
Act (XXXVIII of 1972) on the 
ground that he fell within proviso 
(čti) to the definition of debtor in section 
2 (3) of the said Act is not correct. 
According to learned counsel Exhibit 
A-6 is the extract from the property 
tax payment register for the year 1973-74 


‘relating to door No. 16/1 in S. No. 
- 108-A standing inthe name of the appel- 
lant. Similarly Exhibit A-7 is the extract 


from the property tax payment register 
for the year 1973-74 relating to door 
No.l6/l in S. No. 110 also. standing 
in the name of the appellant. Learned 
counsel for the appellant submits that 


-Exhibits A-6 and A-7 related to a period 


subsequent to the relevant dates mention 
section. 2 (3) of 
the said Act. Under the said proviso 
we are concerned with four half-years 
immediately preceding Ist March, 1972 
and consequently merely because under 
Exhibits A-6 and A-7 the annual rental 
value came to more than Rs. 1,200 it 
could not be assumed that the annual 
rental value would have been more than 
Rs. 1,200 for the four half-years imme- 
diately preceding Ist March, 1972. At 
the same time, the appellant himself 
produced in the lower Court only Exhibit 
B-3 which is the property tax payment 
register for 1973-74 relating to door No. 
16/1 S. No. 110. On the same rea- 
soning Exhibit B-3 also cannot be of 
any help to the appellant. 


6. The appellant has however filed 
in this Gourt the property tax payment 
register pertaining to door No. 16/1 
S.No.110 standing in the name of the 
appellant for the half' years 1968-69; 
1969-70 I & II ; 1970-71 I & II; 
1971-72; and 1972-73 along with 
C.M.P.No.1320 of 1975 praying for the 
reception of the said documents as 
additional evidence under Order.4l, rule 
27, Civil Procedure Code. Mr.Thiagarajan, 
appearing for the respondent perused the 
documents filed as additional evidence 
along with C.M.P.No. 1320 of 1975 
and did not dispute the fact that these 
documents related to the house property 
belonging to the appellant. ‘These docu- 
ments being public documents, Mr.Thia- 
garajan did not seriously oppose my 
receiving the said documents in addition- 


31I} 


nal.evidence. I therefore allow C.M. 
P.No. 1320 of 1975 and receive the 
said documents as additional evidence. 
They are marked Exhibit A-8 series. 
In the light“of Exhibit A-8 series which 
‘conclusively establish that the appellant 
thas not been assessed to property tax 
in respect of buildings or land other 
than the agricultural lands for an annual 
value of more than Rs.1,200 I hold 
that the appellant is entitled to the bene- 
fits of the provisions of the Tamil Nadu 
Debt Relief Act (XXXVIII of 1972). In 
fact, Mr. Thiagarajan. learned counsel for 
the respondent fairly conceded before 
me that once the additional documents 
are received in evidence he could not 
assert that the appellant is not entitled 
to the benefits of the Tamil Nadu Debt 
Relief Act, 1972. 


7. The further contention of 
Mr. Jayaraman for the appellant :s tha 
once it 1s accepted that the appellant is 
entitled to the benefits of the said Act, 
all the payments made towards Exhibits 
.À-] to A-3 prior to Ist March, 1972 should 
be appropriated towards the principal 
and that in other words the repondent- 
plaintiff would not be entitled to any 
interest at all on Exhibits A-l to A-3 
till Ist March, 1972. Mr. Jayaraman, 
however has not been able to cite before 
me any precedent on this question which 
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has directly arisen under the Tamil 
Nadu Debt Relief Act, 1972. He how- 
ever relied upon the Bench decision of 
this Court in Ramanathan Chettiar v. Ooma- 
nathan Chettiar! andthe decision of the 


"Full Bench in Akilandam Amma! v. Indrani?. 


Both these citations referred to the ques- 
tion whether the entire interest up to Ist 
March, 1972 had been wiped out under 
the Tamil Nadu Agriculturists Relief 
Act (IV of 1938) as amended by Tamil 
Nadu Agriculturists’ Relief Act (VIII 
of 1973). 


8. According to Mr. Jayaraman, the 
provisions of sections 8 (2), 8 (3) and 8 (4) 
and Explanation I of Tamil Nadu Act 
III of 1938 as amended by Tamil 
Nadu Act VIII of 1973 are in pari 
materia with the provisions of sections 
7 (1), 7 (2) and 7 (3) and Explanation 
I of the Tamil Nadu Debt Relief Act, 
1972 and that consequently the princi- 
ples of interpretation adopted by this 
Court in the two cases referred to above 
should be applied to this case and if 
so applied the irresistible conclusion 
will be that even under Tamil Nadu Act 
(XXXVIII of 1972) the entire interest 
upto Ist March, 1972 will be wiped out’ 


9. The relevant provisions of the two 
Acts are given below for comparison: 





Section 8 of Tamil Nadu Act IV of 1938 as Sections 7 of the Tamil Nadu Act XXX VIII 


amended by Tamil Nadu Act VIII of 1973. 


of 1972. 





8 Debts incurred before the Ist March, 
1972) shall be scaled down in the manner 
mentioned hereunder namely :— 


2. Where an agriculturist has paid to 
any creditor twice the amount of the 
principal whether by way of principal or 
‘interest or both, such debt including 
the principal, shall be deemed to be 
"wholly discharged. 

3. Where the sums repaid by way of 
principal or interest or both fall short 
of twice the amount of the principal 
such amount only as would make-up 
this shortage or the principal amount 
-or such portion of principal amount 
as is outstanding whichever is smaller, 
shall be repayable. 


7. Debts incurred before the 1st March, 
1972, shall be scaled down in the manner 
mentioned hereunder namely:— 


1. Where any debtor has paid to any 
creditor twice the amount of the principal 
whether by way of principal or interest or 
both such debt including the principal, 
shall be deemed to be wholly discharged. 


2. Where the sums repaid by way of 
of principal or interest or both fall short 
of twice the amount of the principal such 
amount only as would make up such 
shortage and the principal amount or 
such portion of the principal amount as 
is outstanding, whichever is smaller, 
shall be repayable. . 

1, (1974) 1 M.L.J. 221. 

2. (1977) 90 L.W. 39: LL.R. (1977) 3 Mad. 

101; A.LR. 1977 Mad. 145 (F.B.). : 
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<4. Subject to the provisions of sections 
22 to 25, nothing contained in sub-sec- 
tions (2) and (3) shall be deemed to 
require the creditor to refund any sum 
which has been paid to him or to 
increase the liability of a debtor to pay 
any sum in excess of the amount which 
would have been payable by him if 
this Act has not been passed. 


Explanation I:- In | determining the 
amount repayable by a debtor under 
this section, every payment made' by 
him shall be credited towards the princi- 
pal (notwithstanding that he. has 
expressly ;siated) in writing that. such 
payment shall be in reduction of interest. 


From the -above it will be seen that the 
said provisions of the two Acts-- are 
in pari materia. In Ramanathan Chettiar 
v. Oomanaihan Chettiar!, Ismail, J., speaking 
for the Bench elaborately considered the 
entire question in his lucid judgment. 
Referring to the amended Explanation I 
to Act IV of 1938, the learned Judge 
stated as follows: 


“The effect of this Explanation is, 
to put an end to all the appropriations 
already made either with reference to 
sections 59 to 61 of the Indian Qon- 
tract Act, before the introduction of 
Explanation I, for the first time, to 
section 8 by the Amendment Act 
XXIII of 1948 or with reference to 
Explanation I to section 8 as introduced 
by the Amendment Act XXIII of 
1948 and to statutorily and compul- 
sorily appropriate -all payments made 
by a debtor to a creditor only towards 
the principal. As a matter of fact, 
‘the appropriations already made have 
to be’ reopened for the purpose of 
applying the provisions of the Act and 
for finding out the amount repayable 
by a debtor.” 


E X * * 


` 


10. However, by virtue of Explanation 
-T -as amended by the 1973 Act, this 
position is completely changed. Since 
all payments-made by a debtor to the 
creditor have now to be appropriated only 
towards the principal: the portion of the 
principal outstanding will always be small- 





1. (1974) 1 NLL.J. 221. 
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5. Subject to the provisions of sections 
18 to 21, nothing contained in clauses 
(1) and (2) shall be deemed to require 
the creditor to refund any sum which 
has been paid to him or to increase the 
liability of a debtor to.pay any sum in 
excess of the amount which would have 
been payable by him if this Act had not 
been passed. 


"Explanation 1: In determining ` the 
amount repayable by a debtor under 
this section, every payment made by him 
shall be credited’ towards the principal, 
notwithstanding that he: has expressly 
stated in writing that such payment 
shall, be in reduction of interest. - 


.er than the difference between twice th€ 
principal amount minus all the payments. 

In other words, the principal amount 

minus all payments will always be smaller 
than twice the principal amount .minus 

the said payments. Sub-section’ (3) as 

it stands, contemplates the possibility 
of either of the two figures being smaller 

than the other. By virtue of the amend- 

ment made to Exflanaiion I by the 1978 

Act, this possibility is nullified, because 

the principal amount minus all payments 

wil always be smaller than twice the 

principal amount minus all payments 

and therefore there is no chance of twice 

the principal amount minus all payments. 

being in any case smaller than the prin- 

cipal amount minus all payments. In 

other words, the contingency contem- 

plated by sub-section (3), namely: that 

7n some cases the difference between twice 

the principal amount minus all payments 

can be smaller than the principal amount 

or the portion of the principal amount 

outstanding becomes unreal and has 

no significance whatever in view of the 

amendment made to Explanation I by 

the 1973 Act. After a further dis- 
cussion of the question the learned Judge 

observed as follows: 


* Under these circumstances, we have 
come to the inevitable conclusion 
that if the amended Explanation I is 
given effect to, as we. ought to, with 
reference to sub-section (3) of section 
8 of the Act, the principal amount . 
alone in case no payment whatever 
has been made, will be payable by 
a debtor, because that will be smaller 
than twice the principal amount and 


11) 


such portion of the principal: amount 
as is outstanding alone will be re- 
payable in case where some payments 
have been made and those payments 


have been appropriated ‘towards the - 


principal, since that portion of the 
principal amount will be smaller than 
twice the principal amount minus 
the said payments." 


— Again in paragraph 35 the learned 
. Judge states as follows: 


"In this particular case, as we have 
pointed out already, no other cons- 
truction which will simultaneously 
give effect to Explanation I as amended 
by the 1973 Act as well as to the 
entire language of sub-section. (3) of 
section 8 was suggested, by any one 
appearing before us. Under ` such 
circumstances, only two alternatives 
are possible. One is to give effect 
to Explanatian I as amended by the 
1973 Act and-to hold on that basis 
that under sub-section (3) a creditor 
will be entitled to the principal amount 
or such portion of” the principal 
amount as is outstanding, because 
that is smaller than the difference 
between twice the principal amount 
minus the payments made by a debtor. 
The second is to ignore the amendment 
made to Explanation I by the 1973 


` Act altogether on the ground that if 


it is given effect to, it will wipe out 
all interest outstanding and such was 
not the intention of the Legislature 
inasmuch as it has deliberately omit- 
ted sub-section (1) of section 8. 
For the reasons already indicated by 
us, it is certainly not open to the Court 
to have recourse to the second alter- 
. native. As pointed out by us already; 
X Explanation I constitutes the key pro- 
vision in the application of sub-section 
(3) and it also constitutes a statutory 
command from which Courts have no 
escape. A statute must be construed 
so that the intention of the Legis- 
lature may not be treated as vain or 
left to operate in the air. Ifthe second 
alternative referred to by us is adopted, 
the deliberate amendment to Expla- 
nation I made by the Legislature will 
have to be treated as in vain and sub- 
section (3) of section 8 has tobe applied 
without reference to the said ‘Expla- 


ML j—63 
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‘nation I, notwithstanding the fact 
that ‘the said Explanation directly 
and vitally affects and controls the 
operation of sub-section (3) of section 


eeso oeo 99 9» * 9. e. 
- 


The .theoretical construction of sub- 
section (3) leads tothe inference that the 
Legislature contemplated either of the. 
two figures compared therein being: 

. smaller than the other. But the opera- 
tion of the amended Explanation I is 
to make one figure always smaller than 
the other. Consequently, the actual 
working of the said sub-section along: 
with the amended Explanation I does not 
give rise to any difficulty and it produces, 
a definite, clear and effective result. 
Therefore, we are of the opinion.that the 
result we have.reached is the only result 
that is possible, having regard to the 
language of the amended Explanatio 
I and its mandatory character." 


This identical question dealt with by the 
Division Bench in Ramanathan Chettiar 
v. Oomanathan Chettiar!, in relation to 


‘Tamil Nadu Act IV of 1938 again 


came up for consideration before the 


"Full Bench in Akilandam Ammal v. Indrani?. 


Kailasam, CJ. (as he then was), speaking. 
for the Bench laid down the law as 


follows : 


“ The effect of the amendment of Ex- 
- planation I to section 8 is that what 
ever payment has been made, it is ad- 
justible only towards the principal and. 
therefore the principal would automati- 
cally get reduced whenever any such 
payment is made. Thus, only the 
principal outstanding is payable under 
sub-section (3) of section 8. As this 
section specifies the principal which is 
payable, the Legislature omitted sec- 
_tion 8 (1) as there was^no necessity for 
providing for the wiping out of the inte- 
vest. Under section 8 (3) of the Act, 
before the amendment in 1973, the 
amount payable was either the amount. 
‘which fell short of twice the amount 
of the principal or the principal as was. 
outstanding on that day. It is there- 
fore clear that the framers of the Act 


1. (1974) 1 M.L.J. 221. 
2. (1977) 90 L.W. 39: LL.R. (1977) 3_ Mad- 
101; A.LR. 1977 Mad.,145 (F.B.). 
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never intended that the creditor should 
get anything more than the principal. 
The refinement that has been made 
after the amendment is that whatever 
amount has been paid will be adjusted 
towards the principal, which will 
‘reduce the principal. The result will be 
that the creditor will lose the interest 
as all payments will have to be adjusted 
towards the principal and the principal 
will get reduced. The change that has 
been brought about is that though 
under the Act before the amendment, 
the interest paid under certain circum- 
‘stances was not adjusted towards the 
principal and thus the principal still 
remained payable, by virtue of the 
amendment to the Explanation to sec- 
tion 8 all payments are adjusted only 
towards the principal, thus reducing 
the principal amount payable. The 
result would be that even in the absence 
of sub-section (1) of section 8, the inte- 
rest would stand wiped out. ” 


"Ihe Full Bench approved ofthe decision 
in Ramanathan Chettiar v. — Oomanathan 
Chettiar+. Therefore, the position with 
regard to Tamil Nadu Agriculturists’ 
Relief Act (IV of 1938) as amended 
by Tamil Nadu Act VIII of 1973 is 
that under Explanation I to section 8 of 
the said Act the entire  inte- 
rest due under the debt as on Ist March, 
1972 will stand wiped out 


11. As is already seen from a compari- 
son, sections 8 (2), 8 (3) and 8 (4) and 
Explanation I of Tamil Nadu Act (IV 
of 1938) as amended by Temil Nadu Act 
VIII of 1973 is in pari materia with 
sections 7 (1), 7 (2) and 7 (3) and Expla- 
nation I of the Tamil Nadu Debt Relief 
Act, 1972. 


Respectfully following the above Bench 
decision and the Full Bench decision al- 
[ready referred to by me, I hold that by a 
construction of section 7 (2) and Expiana- 
Jn lof the Tamil Nadu Debt Relief 
Act (XXXVIII of 1972) the entire 
interest due under the deed upto 
Ist March, 1972 would stand wiped 
out and whatever payments that 
jhave been already made will be appro- 
riated towards the principal and the 
appellant will be liable to pay only the 
jbalance of principal due if any. 


1. (1974) 1 M.LJ. 221. 
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12. In the result, I hold that the 
appellant is entitled to the benefits of 
the Tamil Nadu Debt Relief Act 
(XXXVIII of 1972) and that he 
will be liable to pay only the balance due 
on the principal as on Ist March, 1972 
after appropriation ofall payments already 
made towards the principal due under 
Exhibits A-] to A-3. 


13. Counsel for the appellant and counsel 
for the respondent have filed an agreed 
statement of amounts already paid by 
the appellant and the amount due 
as on lst March, 1972. As per this state- 
ment the total amount due on the three 
mortgages comes to Rs. 9,000. The 
amount paid upto Ist March, 1972 which 
is now to be appropriated towards the 
principal as per my finding that the appel- 
lant is entitled to have the interest due 
upto Ist March, 1972 wiped out, comes to 
Rs. 7,965. According tothis statement . 
the balance due as on Ist March, 1972 by 
the appellant to the respondent under the 
three mortgages is Rs. 1,035. As I have 
already stated, there is no dispute that if 
once I hold that the appellant is entitled 
to the benefits of the Tamil Nadu Debt 


Relief Act (XXXVIII of 1972) 
and that all payments made upto 
Ist March, 1972 should be 


appropriated towards the principal, then 
the balance of the principal due as on 
Ist March, 1972 is Rs.1,035. I therefore 
set aside the judgment and decree of 
the trial Court, partly allow the appeal 
and pass a decree in favour of the respon- 
dent for the recovery of a sum of Rs. 1,035 
‘with’ subsequent interest thereon at 9 per 
cent. per annum from Ist March, 1972. 
Since the question involved is an interpre- 
tation to be placed upon the provisions 
ofthe Tamil Nadu Debt Relief Act 
(XXXVIII of 1972). I make no order as 
tocosts in the appeal 


14. Document marked in the High Court 
Exhibit A-8 series:—Property tax register 
for the half years 1968-69 ; 1969-70 I 
and IT; 1970-71 I & II; 1971-72 and 
1972-73 in respect of door No. 16/1 5. 
No. 110. . 


R.S. ——— Appeal partly allowed, 


at) 


IN THE HIGH COURT OF JUDI- 
ACATURE AT MADRAS. l 


PRESENT: —T. Ramaprasada Rao and 
S. Ratnavel Pandian, JJ. l E 


Rahumath Ammal and another 
e Appellanis* 
"2. s 


Mohammed Mydeen Rowther and 
others . Respondents. 


Mohammedan Law—Will—Bequest to heir and 
a non-heir—Bequest to heir not valid and as 
opposed to personal law—Bequest to non- 
Weir operative to the extent permissible. 


-$, a Muslim, purchased certain proper- 
ties and became the absolute owner 
thereof. S left a will by which he gave a 
Tife interest in favour of his wife, namely, 
the first defendant and gave the remain- 
«ler to his sister's son, the second defen- 
‘dant. The validity of this will was 
challenged by the brother of $ who con- 
tended that the will was not in accordance 
with their personal law. ‘The trial Court 
found that the will was true but was not 
"valid. On appeal by the defendants, 


JHeld:'In the instant case the terms of 
, the will provided that the first defendant 
‘should enjoy the properties for her life, 
and thereafter, the second defendant 
"was to take the properties as his absolute 
properties. In this respect, no contin- 
‘gency wasinvolved. The period during 
‘which the right to enjoy the usufructs 
of the properties was postponed was 


again the creature of the intention of 
the testator. So long as such a situation 
"Was not repugnant either to the personal 
law or even to the common law, full 
force had to be given to such a recital. 
It has to be reconciled and not under- 
stood as a contingent bequest to the 
remainderman. The possible reconci- 
lation which could be effected was by 
treating the words as postponing the 
might of the remainderman to enjoy 
the properties til after the intervening 
life estate holder. [ Para. 11.) 


"The bequest to an heir coupled with a 
‘bequest to a non-heir had to be recon- 


-, Appeal No. 181 of 1971. 27th July, 1976. 
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ciled as far as possible and the totality 
of the instrument could not be rejected 


tn toto. If this was the method by which 
Such an instrument had to be under- 


stood and interpreted, then it should 
be held that the bequest to the first 
defendant who was an heir in this case 
was not valid, because it was against 
the personal law but in so far as the 
bequest to a non-heir, namely the second 
defendant was concerned it would be 
operative to the extent of a third of the 
estate of S. [Paras 13.] 


On the facts of the instant case, the first 
plaintiff and P.W. 2 together would be 
entitled to $x of the totality of 
the estate; the first defendant would be 
entitled to 4X? and the balance of 
i$ would be the share in the totality 
ofthe estate which would be the property 
of the second defendant. [ Para. 15.] 


Cases referred to: 


Muhammad Funaid v. Aulia Bibi, I.L.Re 
(1920) 42 All. 497; Mt. Ghulam v. 
Rahmat Din, AIR. 1934 Lah. 427; 
Madammal v. Devayya, A.I.R. 1930 Mad. 
713; Nawazish Ali Khan v. Ali Raza Khan, 
(1948) 75 LA. 62: (1948) 2° M.L.J. 
308 : 61 L.W. 578: A.I.R. 1948 P.C. 134; 
Khatoon v. Siddicur Rahman Dideer, P.L.D. 
1960 Dacca 647. 


Appeal against the decree of the Court 
of the Principal Subordinate Judge, 
Madurai in Original Suit No. 6 of 1968, 


M. A Sattar Sayeed and A. Ramanathan, 
for Appellants. 


K. Mohamed Ali, K.  Venkataswami, 
K. Govwvndarajan, K. Sarvabhauman and 
R. Nandakumar, for Respondents. - 


The Judgment of the Court was delivered 
by . : 
Ramaprasada Rao, Jf.—Yhe first and 
second defendants in O.S.No. 6 of 
1968 on the file of the Subordinate Judge 
of Madurai are the appellants. 


2. One Kuppai Pitchai Rowther ori- 
ginally owned certain properties which 
were admittedly brought to public sale. 
In that public sale his own son through 
his first wife, Seeni Rowther, the husband 
of the first defendant participated and 
purchased certain of those properties 
which are the subject-matter of the 
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present litigation. It is common ground 
that under Exhibit A-8 Seeni Rowther 
purchased the suit properties and be- 
came the absolute owner thereof. Seeni 
Rowther died without children. but 
leaving a will Exhibit B-1, dated 23rd 
June; 1955. Under the will, he created 
a life interest in favour of his wife, namely, 
the first defendant and disposed of the re- 
mainder in favour of the second defendant 
who was his sister's son. The absolute 
remainder having thus been secured by 
the second defendant and a life estate by 
his widow under the will Exhibit B-1, 
the question arose whether Seeni Rowther 
did have the requisite capacity to exe- 
cute the wil Exhibit B-1, and even if 
he did, whether he: could make the 
dispositions in the manner stated. The 
first plaintiff is the brother of Seeni 
Rowther. Claiming to be one of the 
heirs of Seeni Rowther, he along with 
Sheik Mohammed Rowther examined 
as P.W. 2 in the case issued the suit 
notices Exhibits A-1 and A-4 claiming 
that as heirs of Seeni Rowther they would 
be entitled to 3th of the estate which 
Seeni Rowther. left and that the, first 
defendant if at all, would only be entitled 
to a ith share therein. They would 
ignore the will Exhibit B-l not only 
on the ground that Seeni Rowther did 
not have the requisite capacity to exe- 
cute the will but the dispositions under 
the will ran counter to the personal 
law of the parties. The first plaintiff 
in his turn under Exhibit A-9 settled 
the share which he would obtain as heir 
of Seeni Rowther in favour of the second 
plaintiff, and it is in this context that the 
second plaintiff also has been brought 
on record along with the first plaintiff. 
‘The plaintiffs’ case is that they are en- 
titled to separate possession of a #th 
share of the estate of Seeni Rowther 
and that the first defendant would be 
entitled to the remaining ith share. 
The third and fourth defendants are the 
tenants occupying the suit property 
in question. On the death of the first 
plaintiff pendente lite, defendants 5 to 8 
were brought on record as his legal re- 
presentatives. On the basis of the above 
claim, as is seen from the pleadings, 
the plaintiffs instituted the ^ present 
action. Defendants 3, 4 and 6 remained 
ex parte. 
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3. According to the contesting defen-- 
dants (who: will hereafter be 
to as ‘defendants’), Exhibit B-1 has been. 

validly executed and is a true and en-- ` 
forceable document and it has to be 
understood as a family arrangement 
deed. The first defendant would claim 
a life interest over the property and the 
second defendant, the vested remainder- 
ous as per-the: recitals in Exhibit 
P.L : 


4. The parties went to trial on the above: 
material pleadings, over which the follow-- 
ing issues were framed : | 


(The issues are omitted as unnecessary-Ed.). 


x. * * * 


5. The learned Judge held that Exhibits: 
B-1 and A-9 are true but not valid as 
it ran counter to the well-accepted per— 
sonal norms as set out in the personal 
law of the parties. He therefore, went 
into the question as to who are the. heirs. 
of Seeni Rowther. . He found that the: 
first plaintiff and the first defendant are- 
the heirs of Seeni Rowther and that the- 
second defendant. being a non-heir, is 
not entitled to a share either under Ex-- 
hibit B-l or otherwise. As regards. the 
movables in the second item of, the 
schedule properties, the learned Judge.' 
held that they belonged to the second. 
defendant. Having said so in the judg-- 
ment, there is no reference to it in the: 
decree. - As regards the main conclusion 
of the learned trial Judge there is no cross-- 
objection by the prejudiced party. The 
appellants (first and second defendants). 
contended before us that Exhibits B-1 and. 
A-9 are valid and the shares have not 
been properly declared since the learned . 
trial Judge ignored the entitlement of^ 
P.W. 2 who is admittedly a co-heir of 
Seeni Rowther and that a mistake has 
crept in the decree in that the judgment 
in relation to the movables in the second. 
item of the plaint schedule which have 
been held to be the properties of the 
second defendant have not been correctly 
incorporated therein. Mr. | Ramana- 
than's contention is that the will having: 
been found to be true has to be held to 
be valid also. He would sustain his con- 
tention by saying that there was an 
immediate divesting of the estate by- 
Seeni Rowther and the second defendant: 


referred. ` : 
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cas the legatee under. it was vested with 
it on the death of Seeni Rowther and that, 
therefore, it is not open to the plaintiff 
to question the manner of disposition 
adopted by Seeni Rowther. 
‘6. But, on the other hand, Mr. Venkata- 
swami appearing for the contesting 
‘respondents would plead in the alter- 
native, though it is not his main conten- 
tion, that if at all the second defendant as 
a non-heir of Seeni Rowther, can succeed 
only to the extent of 1/3rd of the estate 
of Seeni Rowther and not more and the 
contention that the second defendant 
would be entitled as residuary legatee 
‘under the will Exhibit B-1 to the entirety 
of the estate is ill-founded. 


7. The next contention of Mr.Rama- 
nathan is that P.W. 2 who was examined 
on the side of the plaintiffs is admittedly 
an heir of Seeni Rowther and though he, 
‘out of ignorance or otherwise, would 
testify that he was not entitled to a share 
in Seeni Rowther's estate, yet, as the 
law enables him to a share in that estate, 
such an entitlement cannot be lightly 
brushed aside on the bare testimony of 
P.W. 2. In this context therefore, the 
contention is that; if at all, the heirs 
of Seeni Rowther are entitled to a share 
in his estate, they would be the first 
plaintiff, and P.W. 2 and they would 
together be entitled to a $th share in the 
estate and the first defendant would be 
entitled to a 1th share. But he would 
qualify this contention by saying that 
the will Exhibit B-l ‘should, ii any 
‘event, be held valid in so far as the dis- 
position relates to a non-heir, and thus 
understood, the will Exhibit B-l has 
to be upheld in so far as frd of the estate 
of Seeni Rowther is concerned, in favour 
of the second defendant. ` a 


8. ‘Thus, to sum up-Mr. Ramanathan’s 
contention, he would say that the lower 
Court wént wrong in not having worked 
out thé shares correctly. According to 
him the proper shares would be that 
€ of the suit properties -excepting the 
movables already referred to should be 
allotted to the first plaintiff and P.W. 2 
conjointly, and the balance ith should 
be allotted to the share of the first defen- 
dant; but while calculating the divisible 
estate amongst the first plaintiff, P.W. 2 


and the first defendant, a Lrd'share to the 
second defendant ought to be deducted. 
The net analysis of the argument is that 
the first plaintiff and P.W. 2 would be 
entitled to $th of Zrd, the first defendant 
would be entitled to 1th of grd and. the 
second defendant would be entitled to 
the balance ird. 


9. Mr. Venkataswami vaguely contend- 
ed that the bequest in this case ought 
to be understood as a contingent 
bequest and placed reliance upon 
a decision cited by Mulla in his book 
on Principles of Mohammedan Law— 
Seventeenth Edition—page 126. There, 
the learned author referred toa quota- 
tion in the following lines: 


"Under the Mohammedan Law if A 
bequeathes a life interest to an heir B 
and thereafter the remainder to C, 
a non-heir the bequest to C will fail 
if the life estate to B is invalid for want 
of consent of the heirs Mina Khatoon 
and another v. Siddicur Rahman Didee 
and others?”. 


10. But, there is overwhelming authority 
in our country which shows a contrary 
view. In the decision in Muhammad 
Junaid v.- Aulia Bibi?, a Division Bench of 
the Allahabad High Court observed: 


"In giving effect to the will of a 
Muhammedan which contains bequests 
to heirs and also to strangers the princi- 
ple to be followed is that the bequests 
to the heirs will be invalid unless in 
each case they. are assented to by the 
other: heirs: but the bequests to the 
strangers will be. valid to the extent 
.of one-third of the testator’s property.” 


To similar effect is a case in Mt. Ghulam 

v. Rahmat Din?, which in turn is anothe.. 

Bench decision. There, the Court ‘said. 
. Where a bequest is made in favour 
of a daughter and three step-daughters 
in equal shares, the bequest in favour 
of the daughter is not valid, unless the 
heirs consent to it after the death 
of the testator; but as the step-daughters 
are not heirs, the bequest in their 
favour can take effect to the extent 
of one-third of the. estate.” 


l. P.L.D. 1960 Dacca 647. 
2. LL.R. (1920) 42 All. 497. 
9. A.LR. 1934 Lah. 427. ` 
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While laying down this principle, they 
followed. the ruling in Madamma! v. 
Devayya!. In that decision, Anantakrish- 
naiyyar, J., was dealing with a case, the 
facts of which are as follows: A testator 
made a will in favour of his grand- 
daughter's husband which recited: 


*As I am now 60 years of age, you 
and my grand-daughter also should 
maintain me, my wife and my daughter- 
indaw during our lifetime and act 
upto what we order you to do. After 
our death you yourself' should perform 
our obsequies, etc., and enjoy all the 
properties belonging to us with abso- 
lute rights with powers to dispose 
of them by way of gift, sale, etc." 


Interpreting the above terms of the will 
which was, of course, a will of a Hindu, 
the learned Judge said that the words in 
the will give a vested interest in the pro- 
perties in favour of the legatee but 
postponed his right to possession till 
after the death of both the testator's 
wife and daughter-in-law. 


11. Tn the instant case the terms of th® 
will . provide that the first defendant 
should enjoy the properties for her life, 
and thereafter, the second defendant 
should absolutely take the properties 
as his absolute properties. Here again, 
the intention of the testator as it could 
be gathered by attempting to sit in his 
own arm chair is to postpone the vested 
interest or the remainder till after the 
lifetime of his wife. In this respect, no 
contingent bequest as is referred to by 
Mr. Venkataswami is involved. The 
‘ |period during which the right to enjoy 
the usufructs ofthe properties is postponed 
- lis again the creature of the intention of the 
testator. So long as such a situation is 
not ‘repugnant either to the personal 
law or even to the common law, full 
force has to be given to such a recital. 
It has to be reconciled and not understood 
asa contingent bequest to the remainder- 
man. ‘The. possible reconciliation which 
could be effected is by treating the words 
as postponing the right of the remainder- 
man fo enjoy the properties till after the 
intervening life estate holder. 





l. AIR. 1930 Mad. 713. 
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12. Mulla in his Treatise refers to the 
expression “‘life estate” and ‘“‘vested re- . 
mainder" and quoting the Privy Council 
whose decision reported in Nawazisk 
Ali Khan v. Ali Raza Khan’, reproduced 
the observations of their Lordships as. 
follows :— ! 
“In their Lordships’ opinion this view of 
the matter introduces into Muslim law: 
legal terms and conceptions of owner- 
ship, familiar enough in English law, but 
wholly alien to Muslim Jaw. In general, 
Muslim law draws no distinction be- 
tween real and personal property, and 
their Lordships know of no authoritative 
work on Muslim law, whether the 
Hedaya, or Baillie or more modern 
works, and no decision of this Board 
which affirms that Muslim law 
recognizes the splitting up of owner-- 
ship of land into estates, distinguished. 
in point of quality like legal and 
equitable estates, or in point of 
duration like estates in fee simple, in. 
tail, for life, or in remainder. What 
Muslim law does recognize and insist 
upon, is the distinction between the 
corpus of the property itself (ayn) and. 
the usufruct in the property (manafi). 
Over the corpus of property the law 
recognizes only absolute dominion, heri- 
table, and unrestricted in point of 
time ; and where a gift of the corpus. 
seeks to impose a condition inconsis-- 
tent with such absolute dominion the. 
condition is rejected as repugnant ; but. 
interests limited in point of time can be. 
.. created in the, usufruct.of the property, 
and the dominion over the corpus takes. 
effect subject to any such limited inter- 
NESES cose unpaid This distinction runs alL 
through the Muslim law of gifts...... 
gifts ofthe corpus (hiba), gifts of the: 
usufruct (ariyat) and usufructuary be-. 
quests. No doubt, where the use of a 
house is given to a man for hislife he. 
may, not inaptly, be termed atenant for- 
life, and the owner of the house, wait-- 
‘Ing to enjoy it until the termination 
of the limited interest, ^ may- 
be said, not inaccurately, to possess. 
vested remainder..:....... A limited. 
interest takes effect out of the usufruct 
under any of the schools.’ Their 
Lordships feel no doubt that in dealing. 





1. (1948) 2 M.L.J. 303 : (1948) 75 LA. 62 = 
61 L.W. 578 : A.LR. 1948 P.C. 1834. ^ > ’ 
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with a gift under Muslim law, the 
first duty of the Court is to construe 
the gift. If it is a gift of the corpus, 
then any condition which derogates 
from absolute dominion over the sub- 
ject of the gift wil be rejected” as 
repugnant; but if upon construction 
the gift is held to be one of a_limited 
interest the gift-can- take effect out 

-- of the usufruct, leaving the ownership 
of the corpus unaffected except to the 
extent to which its enjoyment is post- 
poned for the duration of the limited 
interest.” 


13. Thus, it is clear that by disposing 
of the property under Exhibit B-l to 
heirs and non-heirs, Seeni Rowther meant 
to benefit a non-heir, namely, the second 
defendant in this case. Such an avowed 
object of the testator cannot be lightly 
ignored. No doubt, as has already been 
pointed out, the bequest to an heir 
coupled with a bequest to a non-heir 
has to be reconciled as far as possible 
and the totality of the instrument cannot, 
on a hypertechnical ground, be rejected 
in loto. If this is the method by which 
such an instrument has to be under- 
stood. and interpreted, then it should 
be held that the bequest to the first 
defendant who is an heir in this case is 
not valid, because it is against the personal 
law, but in so far as the bequest to a non- 
heir, namely, the second defendant is 
concerned, it would be operative to 
the extent of a third of the estate of 
Seeni Rowther. | 


14. ~The next question: is’ as-to whether 
the lower Court was right in having 
decreed the suit without ascertaining the 
content of entitlement of each of the 
sharers to the estate of Seeni Rowther. 


15. When Seeni Rowther died, his 
heirs who were admittedly entitled to 
-a share in the estate were his brothers, 
Ibrahimsa Rowther, the first plaintiff 
and Sheik Mohamed Rowther who was 
examined as P.W. 2. As already stated 
by us in the opening, P.W. 2 appeared 
as a witness and did not figure as a party. 
In his testimony, he would say that he is 
not entitled to a share. But 1t transpires 
now that all the parties had conceded 
that-he would be a sharer being a -con- 
sanguine brother of Seeni Rowther. Thus 
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widow. The two brothers would be, 


» 
, 
r 








sion is only 2rd of the totality of thel. 
estate of Seeni Rowther because that 
third has already been held by us to be the 
bequest 


Now that the} 
first plaintiff is no more and defendants! 
9 to 8 have been brought on record as 
his legal representatives, the observation 
made by us in relation to the first plain- 
tiff’s share would necessarily be applicable 
to defendants 5 to 8 and the second. 
plaintiff as his heirs. 


16. So far as Exhibit A-9 is concerned, 
it suffers from the same disability under- 
the personal law as Exhibit B-l and the 
trial Court, therefore, rightly held that 
though it is true, it is not valid. There 
i$ no particular argument addressed as. 
regards this finding of the lower Court 
before us. vt uw 7 


17. The appeal is, therefore, partly 
allowed, and the preliminary decree will 
be drawn up as per the observations as. 
above. The learned counsel for the 
first defendant says that he has filed. 
cross-objections, and in the circumstances 
of the case, he says that he is not pressing: 


the same. In fact, the cross-objections 


are not before us, because it has not been. 
numbered The cross-objections ^ are, 
therefore, dismissed, and there will be no 
order as to costs in both the appeal and. 
the Memo. of Cross-objections. 


S.J: — —— — Appeal partly allowed. 


there were two brothers and one childless : 
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.IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—V. Sethuraman, F. 


Ethirajammal Appellant® 

v. mE 

G. Lakshmi Devi and others 
Respondents, 


om 


Hindu Law—Suit for partition—Character 
of properties—Burden of proof—What is 
detriment ‘to the joint family—Creation of 
a mere mortgage without more—JNot a detri- 
-ment to the joint family property. 


A suit for partition does not stand out 
as a different category as far as onus of 
-proof is concerned. Even in a suit for 
partition the plaintiff has first, to 
prima facie establish his or her case of 
the property being a joint family property 
.or self-acquired property. In the case 
-of a joint family property, it is enough 
if the plaintiff proves that the joint family 
‘had certain properties which from their 
nature and relative value may have 
formed the nucleus from which the-pro- 
-perty in question may have been acquired. 
If so much is established, then the bur- 
„den shifts to the other side alleging self- 
acquisition to establish affirmatively that 
the property was acquired without the 
:aid of the joint family property. But 
in the case of a property which is in the 
‘nature of a business, there is no presump- 
‘tion in Hindu Law that the business is 
a joint family business even when the 
member carrying on the same is the 
;nanager' or the father, unless it could 
"be shown that thé business in the hands 
-of the coparcener grew ùp with the assis- 
-tance of the joint family, or the joint 
family funds. [Para. 10.] 


«Creation of a mortgage without more is 
no detriment to the joint family proper- 
ties. The property in the hands of a 
sole surviving coparcener is free from cer- 
tain limitations as regards alienations, 
^but retains the characteristic of the joint 
family property. Therefore if there is a 
.detriment to the property even at the 
time when the mortgagor was the sole 
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surviving coparcener the business or other 
acquisitions made in consequence of 
such detriment would have to be treated 
as joint family property. Effecting a mere 
mortgage and taking a loan on its secu- 
rity without more cannot be construed 
as effecting any detriment to the joint 
family property. If the property is sold 
as a.result of-the-mortgage not being 
discharged, then-the position would pers 
haps be different. But so long as it con- 
tinues intact, the mere fact that a member 
of a joint family mortgages the property 
belonging to the joint family so as to 
finance a business or acquisition, cannot 
be treated as a detriment to the joint 
family property. [Paras. 14, 16.] 


Cases referred to : 


Kandaswami Chettiar and others v. Gopal 
Chettiar and others, (1975) 2 M.L.J. 184; 
Paitusami Padayachi v. Mullaiammal and 
others, (1976) 2 M.L.J.. 225; Lakshmi 
Ammal: v. Meenakshi Ammal, (1975) 2 
M.L.]. 199; Sivaramakrishnan v. Kavert 
Ammal, A.I.R 1955 Mad. 705 : (1955) 
68 L.W. 740; ` Manmicka Mudaliar 
v. -Thangavelu and others, (1963) 2 M.L.J. 
297 ; ILL.R. (1963) Mad. 955 : 76. L.W. 
449 : A.I.R. 1964 Mad. 35; -Krishnan and 
others v. G.K. Rengachari, (1965) 78 L.W. 
1: LL.R. (1965) 1 Mad. 350: A.LR. 
1965 Mad. 340; Commissioner of Income-tax 
v. Kalu Babu Lal Chand, (1960) 1 M.L.J. 
(S.C.) 81: 37 LT.R. 123 :- (1960) 1 
An.W.R. (8.C.) 81 : 1960 S.C.J. 311: 
(1960) 1 S.C.R. 320: AIR 1959 S.C. 
1289. . : 


Appeal against the decree of the Court of 
the Subordinate Judge of Kancheepuram 
dated 15th December, 1973 and passed 
iu O.S.No. 25 of 1970. i 


R. Krishnamurthi, A.R. Lakshmanan and 
R. Muthukumaraswamy, for Appellant. 


M. Radhakrishnan and R. Sundaravaradhan, 
for Respondents. 


The Court delivered the following 


-_ t = -—- 


JupcMENT.— The first defendant in 
O.S. No. 25 of 1970 in. the Court 
of the Subordinate Judge of Kanchee- 
puram is the appellant. The suit was 
filed by one Lakshmi Devi as plaintiff 
impleading the first defendant, her 
mother and defendants 2 and 3. her 


- mma a —ÀÀ 
- - 


A 
A 
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brothers. The plaintiff and the defendants 
2 and 3 are the issues of one Narayana- 
sami Naidu, who died intestate on 
Ist November, 1966. He left behind 
certain properties. According to the 
plaintiff Narayanasami had owred ances- 
tral properties and he built-up a- business 
‘as a military contractor out of his own 
self-acquisitions. He ‘is -said to have 
acquired the properties described in 
‘schedules A, B and C to the plaint out 
of the income from that business. The 
‘plaintiff, therefore, claimed one-fourth 
share in the properties. 


7. The defendants filed a common 
‘written statement ih which they conten- 
ded that the suit properties were not the 
self-acquired nronerties of Narayanasami 
Naidu and that they were the properties 
of a joint family consisting of Narayana- 
sami and his issues. They denied the 
‘plamtiff’s claim for one-fourth share in 
the suit properties. According to them 
Narayanasami had only 1/3rd share in the 
properties and the plaintiff would be 
entitled to one-fourth share in that 
l[3rd share. ` - 


3 When the suit came up for trial the 
plaintiff and the third defendant en- 
tered into a settlement, with the other 
parties to the litigation signing the com- 
promise, with the result that the plaintiff 
and the third defendant got one-fourth 
share each in the properties. This com- 
promise was entered intoon 18th January, 
1972. The consequence is that - one 


half of the properties covered by the. 


suit have already gone to -the plaintiff 
and the third defendant. |At that stage 
the first defendant filed 'an additional 
written statement contrary to her earlier 
stand, contending that the properties 
left by Narayanasami were the self- 
acquired properties and that he was 
entitled to one-fourth share therein. This 
claim was opposed by the second 
defendant, his contention being that the 
properties ‘were only joint family 
properties. 


4. ‘The Court below came to the con- 
clusion that the properties are the joint 
family properties of Narayanasami and 
others and that the first defendant is 
entitled to only 1/12th share in all the 
properties and not one-fourth share as 
she claimed. It is this decision which 
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is. now the subject-matter of the appeal 
at the instance of the first defendant. 


9. -On behalfofthe appellant, the learned 
counsel contended that the Court below 
should have, upheld the claim of: the 
first defendant put forward in her addi- 
tional written statement that the proper- 
ties acquired by Narayanaswami were 
only his self-acquisitions andthat they did 
not form part of any joint family.property. 
For the resnondents riz., the second defen- 
dant, the submission was thatthe -whole 
properties were built up out of the joint 
family nucleus and that, at any rate, the 
first defendant has to prove her claim 
that these properties were the self- 
acquired properties of Narayanasami. 


6. Therefore, the main question that 
arises in this appeal is whether the pro- 
perties left by Narayanasami and which 
formed part of the suit are joint family 
properties or his self-acquired properties. 
At this stage there is no dispute about a 
house bearing No. 129 of Sengaluneerodai 
Street. Big Kancheepuram, having been 
obtained by Narayanasami in a partition 
between himself and his brothers. That 
house was if the occupation of Narayana- 
sami since \hat partition in or, about 
1919. That property yielded only a 
small income. i 


7. The first aspect to be cxamined is 
whether Narayanasami had started his 
business from any. earnings he had made 
as an employee in the military depart- 
ment. The claim of the plaintiff, which 
is now adopted by the first defendant, 
was that he had brought about Rs.3,000 
at the time he was discharged. from the 
Army in or about 1918. There is abso- 
lutely no evidence of his having been 
employed’ in the military department 
or of his having brought the sum of 
Rs.3,000 as alleged. It is not, therefore, 
possible to accept the claim of the first 
defendant-appellant that he had any 
self-acquisitions with him earned from the 
military department with which he start- 
ed later some business in rice mill, etc 


8. Itisatthisstage that it is necessary to 
examine the question as to the. extent of 
the burden of proof that lies on. a person 
to-prove the character of -the properties 


-in @ suit for partition. The: learned 
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counsel for the appellant relied on two 
Bench decisions of this Court reported 
in Kandaswamy Chettiar and others v. 
Gopal Chettiar and others! and Pattusami 
Padayachi v. Mullaiammal and others?. It 
was held in the first case that 1f a copar- 
cener desired to establish that a property 
in the name of a female member of the 
family or in the name of the manager 
himself had to be accepted and treated 
as property acquired from the joint 
family nucleus, it was absolutely essen- 
tial that such a coparcener should not 
only barely plead the same, but also 
establish the existence of such a joint 
family fund or nucleus. In this case the 
earlier decision of the Supreme Court 
has been noted. 'This decision was 
followed in the latter case cited already. 


9. These cases have been considered 
by another Bench of this Court in Vela- 
yutha Koundar and others v. Mangavarath- 
ammal and others?. Referring to these 
two 'decisions this was what was obser- 
ved :— 
“These two decisions relate to the 
acquisitions in the names of the female 
members .of the family. They are 
more in the nature of benami transac- 
tions. The onus of proof in such cases 
rests on the person alleging that the 
property is held benami. We do not 
understand these decisions as laying 
down any view inconsistent with the 
decisions of.the Supreme Court and 
the Puy Council already In 
to." 


The legal position on this point was set 
out as follows :— 


‘The legal position is thus clear that 
the persons claiming a property 
standing in the name of any member 
of a joint family has to establish that 
the joint family had certain properties 
which from its nature and relative 
value. may have formed the nucleus 
from. which the property in question 
may have been acquired. Ifso much 
is established, then the burden shifts 


to the party alleging self-acquisition- 


to establish affirmatively that the pro- 





1. (1975) 2 M.L.]. 184. 

2. (1976) 2 M.L.T. 225. 

3. Appeal No. 318 of 1974, dated 29th Sep- 
tember, 1977 (unreported). 


THE MADRAS LAW JOURNAL REPORTS 


[1978 


perty was acquired without the aid. 
of the joint family property. Further 
in cases where a manager of a joint 
family claims that any immovable 
property had been acquired by him 
with his own separate fund and. not 
with the help of the joint family funds, 
it is for him to prove by satisfactory- 
evidence his plea that the purchases- 
money proceeded from his separate 
fund. The relative facts relating to 
the acquisition being within his know-- 
ledge. the provisions of section 106 
of the Indian Evidence Act would. 
apply in this connection.’ 






10. A suit for partition does not stand), 
out as a different category. as far asf 
onus of proof is concerned. Even in a 
suit for partition the plaintiff has first 

to prima facie establish his or her case|, 
of the property being a joint family] 
property or self-acquired property. In 
the case of a joint family property, it isp 
enough if the plaintiff proves that thej: 
joint family had certain properties which|, 
from their nature and relative value|, 
may have formed the nucleus from which 
the property in question may have been| 
acquired. Ifso much is established, then} 
the burden shifts to the other side alleg- i 
ing self-acquisition to establish affirma-] 
tively that the property was acquired with-|: 
out the aid of the joint family property.| 
But in the case of a property which is} 
in the nature of a business, there is no 

presumption in Hindu Law that thej 

business is a joint family business even| 

when the member carrying on the same 

is the manager or the father, unless it}: 
could be shown that the business in thef’. 
hands of the coparcener grew up withj' 
assistance of the joint family, or thej 
joint family funds, see Lakshmi Ammal 

v. Meenakshi Ammal and others?. 


11. In the present case there is no dis- 
pute about the fact that the other assets 
than the house obtained in partition 
grew up from the income of a rice milk 
busines, which was started in the year 
1932. Exhibit B-2 is a  hire-pur- 
chase agreement dated 25th November, 
1932 éntered into between  Narayana- 
sami-Naidu:and M/s. Grossley Brothers- 
Limited who were the then dealers in. 


1 


1. (1975) 2 M.L.J. 199. 
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rice mill machinery in Madras. A sum 
of Rs. 1,000 had been paid by Narayana- 
sami to M/s. Grossley Brothers Limited 
and for the balance alone there was a 
hire-purchase agreement. The amount 
to be paid under the hire-purchase agree- 
ment came to Rs. 2,075 payable in five 
mstalments as stated in clause 2 of that 
agreement. There is no evidence as 
to wherefrom the sum of Rs.1,000 actually 
came. The contention for the respondent 
was that a sum of Rs.4,000 had been 
obtained by Narayanasami at the time 
of the partition. There is no contem- 
poraneous evidence of his having obtained 
this sum of Rs. 4,000 on partition. Even 
assuming that he had obtained this 
sum, it is difficult to draw the inference 
that this sum was actually available 
when he started the rice mill business in 
1932. As regards the balance of the 
five instalments, the contention of the 
learned counsel for the appellant was 
that it was paid out of the income of the 
rice mill Even here there is no direct 
evidence of the rice mill having yielded 
the income so as to enable the payment 
under the hire-purchase agreement. 
However, the probabilities are in favour 
of the view that the rice mill was yielding 
enough profits to enable Narayanasami 
to pay the instalments. As regards non- 
availability of the sum of Rs.4,000 said 
to have been obtained by Narayanasami 
on partition, there is, at any rate, one 
piece of evidence which appears to support 
the appellant’s case. The house pro- 
perty was mortgaged on 24th April, 1924 
under Exhibit B-14 in favour -of one 
Krishnaswami Naidu for a sum of Rs.1,450. 
At that time  Narayanasami had not 
started the rice mill business. But it 
appears that he was carrying on some 
other business and for the business needs 
he mortgaged the house-property. The 
fact that he had mortgaged the house- 
property itself goes to show that he did 
not have enough resources in his hands 
and if the sum of Rs.4,000 obtained on 
partition were available,then there would 
have been no need for this mortgage. 
It is in these. circumstances that T- think 
it proper to proceed on the basis that 
even. assuming Rs.4,000 was obtained 
on partition, still it was not available 
for the purpose of starting the rice mill 
business in 1932. E 


ETHIRAJAMMAL J. LAKSHMI 
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12. The further aspect to be examined 
is whether there was any detriment to 
the joint family properties, so that the 
business was either started from or finan- 
ced by it. At this stage, it is necessary 
to mention one document on which 
very great reliance was placed by the 
learned counsel for the appellant viz., 
Exhibit B-15 dated 25th June, 1934. 
That was a mortgage deed executed by 
Narayanasami Naidu for himself and 
as guardian for defendants 2 and 3, who 
were then minors in favour of one Kanaka- 
valli alas Chelammal for a sum of 
Rs.1,000. In this document it is stated. 
that the amount was borrowed for the 
purpose of putting up some construction on 
the rice mill property and for improving 
the business in rice mill and paddy busi- 
ness. It is also stated therein that-he start- 
ed a -rice mill business on 20th August, 
1932 out of his own self-acquisitions. 
The contention of the learned counsel 
for the appellant was that this docament 
clearly showed that Narayanasami 
wanted to keep the rice mill as his sepa- 
rate or self-acquired property and did not 
want to mix with or treat it as a joint 
family property. On the other hand, 
the learned counsel for the respondent 
submitted that in a number of documents 
Narayanaswami, had described himself 
as the owner of the house property viz.,. 
129, Sengaluneerodai Street, as if it 
belonged to him. The description in 
the document Exhibit B-14 with refe- 
rence to the rice mill should not, there- 
fore, be taken as if he intended to keep 
the property as his own. I am unable 
to accept this part of the contention of 
the learned counsel for the respondent. 
Exhibit B-14 proceeds on the basis of the 
rice mill being kept separately from the 
other property mortgaged. As far as the 
mortgaged property was concerned it was 
a family property and as far as the rice 
mil is concerned he made a specific 
declaration that it was started out of his 
self-acquisitions. At that stage, there 
was no dispute between any party and 
it is too much to expect Narayanasami 
trying to create evidence making any 
assertion as made therein, if it was not 
true. I consider that the statement of 
Narayanasami in Exhibit B-14 cannot 
be dismissed lightly and it has to be 
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| A 
considered! as a self-acquired property 
of Narayanasami, at any rate, in the 
year 1934. This conclusion is consis- 
tent also with the decision in Lakshmi 
Ammal v.; Meenakshi Ammal and others! 


saying that there is no presumption that 
the business is a joint family business. 


13. The next question that was argued 


-was that even assuming that Narayana- 


sami had initially started the busi- 
ness, as his own individual business, 
still by reason of his having executed 
several mortgages over this very property 
and utilised the fund for the purpose of 
running that business, the business had 
been converted into a joint family busi- 
ness. This aspect requires consideration 
in the light of certain decisions. In 
Sivaramakrishnan v. Kaveri Ammal?, there 
is an elaborate discussion on the question 
how far alproperty is to be treated as a 
joint family property,because of its having 
been acquired by detriment to the joint 
family property. Rajagopala Ayyangar, 
J., as he then was, set out five proposi- 
tions and proposition No. 5 is the one 
which is |relevant to the present case 
and it runs as follows : 


l 
* 5. In:the present case though the 
money raised on the security of ances- 
tral property was used for running a 
business which produced the profits out 
of which the acquisitions were made 
there was ‘no detriment to the pater- 
nal estate,’ since long before the plain- 
` tiff was |born the mortgages had been 
discharged so that the ancestral pro- 
' perty was available to him when he 
was born. There was therefore. no 
detriment to the interests of any- copar- 
. cener, nor can the subsequent acquisi- 
tions betreated as coparcenary property 
by recourse to the theory of accession 
or accretion for no evidence of such 
intention can be gathered from the 
purchases or from their dealing.” 


"Thus creation of a mortgage without 
more is no detriment to the joint family 
properties.; ` 

- 
14. The learned counsel for the res- 
pondent sought to distinguish this deci- 


a a nnn rct tla 
1, (1975) 2 M.L.]. 199. 
2. (1955) 68 L.W. 740: A.LR. 
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sion by contending that it was a case in 
which the mortgages had been effected 
at a time when the mortgagor was the 
sole surviving cóparcener. I do net 
consider that that makes any difference 
to the principle laid down in that deci- 
sion. The property in the hands of the 
sole surviving coparcener is free from cer- 
tain limitations as regards alienations, 
but retains the characteristic of the 
joint family property. Therefore, if 
there is a detriment to that property 
even at the time when the mortgagor 
was the sole surviving coparcener, the 
business or other acquisitions- made | in 
consequence of such detriment would 
have to be treated as joint family property. 


15. What is detriment to the joint family 
may also be examined in the light of two 
later decisions of this Court. In Manicka 
Mudaliar v. Thangavelu and others!, Jaga- 
disan, J., observed after referring to the 
text of Yajnavalkya as follows:— 


“This text of Hindu Law does not 
throw any light on the ‘degree of de- 
triment’ necessary to attribute, to the 
acquisition the character of joint 
family property. The Court cannot 
undertake the impossible task of 
fixing the minimum standard of ‘det- 
riment’. It is of course clear that some 
detriment is necessary; this can only 
mean that it should not be vague or 
merely sentimental but should be some- 
thing real. What would be the posi- 
tion if the ‘detriment’ were trifling and 
unsubstantial, we do not propose to 
consider as the question does not arise 
in this case. It seems to us that the 
question whether or not an acquisi- 
tion was made to the detriment of the 
family estate is very largely one of 
fact." 


This decision was followed in Gunna J., 
Krishnan and others v. G. K. Rengachart and 


others.” ? 


16. -There is no case to which my atten- 
tion has been drawn which has held 
that the mere effecting of a mortgage 
of a joint.family property and taking a 


RM FT 
1. (1963) 2 M.L.J. 297: LL.R. (1963) Mad. 
955: 76 L.W. 449: A.LR. 1964 Mad. 35. 
2. LL.R.(1965) 1 Mad. 350: (1965) 78 L.W. 
1: ALR. 1965 Mad. 340. ox 
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loan on its security impresses any other 
property acquired as a joint family 
property. If that were the proposition, 
` then there would have been no need to 
discuss elaborately the question as has 
been done in Sivaramakrishnan v. Kaveri 
Ammal!. It supports the proposition that 
a mere mortgage without more cannot 
be construed as effecting any detriment 
to the joint family property. If the 
property is sold as a result of the mort- 
gage not being discharged, then the posi- 
tion would perhaps be different. But 
so long as it continues intact, the mere 
fact that a member of a joint family mort- 
sages property belonging to the family, 
so as to finance a business or acquisition 
it cannot, in my opinion, be treated as a 
detriment to the joint family propertv. 


17. 'The learned counsel for the res- 
pondent drew my attention to a decision 
of the Sunreme Court in the Commissioner 
of Income-tax, We:t Bengal v. Kalu Babu Lal 
Chand?. That was a case where. a family 
of which one Rohatgi was the karta 
promotcd a company and took over a 
concern and financing was done with the 
help of the joint family funds. Rohatgi 
did ne contribute anything out of his 
persona! fund for the acquisition of the 
concern or the promotion ofthe company. 
The question that came up for considera- 
.tion of the Supreme Court was whether 
the Managing Director's remuneration 
received by Rohatgi was the income of 
the joint family or his individual or sepa- 
rate income. It was held that all the 
assets ofthe family were used for acquiring 
the concern and for financing it and that 
there was detriment to the joint family 
property so that thc remuneration receiv- 
ed by Rohatgi 2s the Managing Director 
was assessable in the hands of the joint 
family. The principle laid down is that 
if a coparcener utilises joint family funds 
for contributing his share of capital in 
the firm or company, he must be regarded 
as having joined the firm or company 
on behalf of or representing the family. 
It is to be noticed that there was clear 
finding in that case that the business 
was financed out of the joint family funds. 
except mere effecting a mortgage over 


——— ——— MÀ 
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the property from time to time there 
has been no proof of any financing from 
the joint family funds. I do not think the 
decision of the Supreme Court is of any 
assistance in this case. 


18. As pointed out by Jagadisan, J. 
in Manicka Mudaliar v. Thangavelu and 
others*, the question whether the acquisi- 
tion is made to the detriment of the joint 
family estate is one of fact. Taking into 
considerationthe fact that the property has 
remained intact in the family and that the 
mortgages had been discharged from time 
to time, I do not consider it possible to 
hold that there has been a detriment 
to the joint family estate in the present 
case.. i 


19. The learned counsel for the res- 
pondent submitted that the appellant 
was putting forward an inconsistent case 
in her own written statement to which. 
she subscribed originally and that her 
later case as if the property was self- 
acquired could be not permitted to be 
urged at this stage. He contended that 
she was estopped from putting forward 
this inconsistent stand. It is true that 
in the written statement originally filed 
she was a party to the statement that the 
property was a joint family property. 
It is true also that she now takes the stand 
that the property: was the self-acquired 
property of Narayanasami. I was not 
referred to any authority which has laid. 
down that a plaintiff or defendant has 
to stand by the original pleadings. It 
would be open to a party to make a change 
in the stand originally taken. The 
question has necessarily to be considered. 
in the light of the evidence rather than 
in the light’ of the- plea that has been 
taken either. ofiginally or subsequently. 
The plea of estoppel would have ‘better 
claims to’ succeed if any person had 
altered his or her’ stand on the basis. of 
any such plea originally taken. There 

is no evidence of any person altering his. 
or her stànd on the basis of the original 
plea of the first defendant in the written 

statement. | 

20. The learned counsel for the res- 
pondent relied on ber own evidence as 

D.W.1 in which she has stated that her 
husband has treated the properties as 
joint family properties. Her evidence 
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at best is inconsistent. Though she 
stated at one stage in the course of the 
cross-examination that her husband had 
treated the properties as joint family 
properties, stil later on she claimed 
that she was entitled to one-fourth share 
therein and she produced Exhibits B-3 
to B-13 to show that it was Narayana- 
sami who had started the business on 
his own. I do not think it possible to 
take her statement as an admission. 


21. Reliance was placed on the attes- 
taition of the first defendant in Exhibit 
B-1, which is a partition deed executed 
between defendants 2 and 3 on 31st May 
1968. In her evidence she has accepted 
having attested the document and also 
having known about the second and 
third defendants effecting a partition of 
the suit properties as between them- 
selves. The point to be considered is 
whether the attestation by the first defen- 
dant can be taken as an admission of hers 
that the property belonged only to defen- 
dants 2 and 3. It is necessary to bear 
in mind the fact that Exhibit B-l has 
been given a go-by by all the parties at 
the time when they entered into the 
compromise arrangement, as a result of 
which the plaintiff and the third defendant 
got one half of the properties divided 
between them equally. Ifit did not bind 
the others, it could not be held to be 
binding on a mere attestor. If really 
Exhibit B-1 is to hold the field, then the 
third defendant would be entitled to one 
half of the properties and the plaintiff 
would not have any right in any property. 
The document itself has not been con- 
sidered to embody a proper arrangement. 
Further there was no issue on the ques- 
tion as to whether her attestation of 
Exhibit B-1 could be taken as an admis- 
sion. Though there are cases which 
lay down that it is the commonest thing 
in this country for attestation to be 
obtained from persons having a possible 
interest in the property with the object 
of binding them later on, still in the 
present case in the absence of any issue 
as such on this question, I do not think 
it possible to accept the respondent’s 
submission that the first defendant must 
be taken as bound by her attestation. 
In fact if there was such an issue, then 
there would have been some scope for 
leading evidence on this point. Though 
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she has declared that she knew what th© 
document was, I do not think that she 
gave up her right in the property merely 
by making the attestation in a document. 
A release or abandonment would have 
to be a conscious act and cannot be 
readily inferred especially in the case of 
an uneducated lady who had no means 
of independent advise. Her own later 
conduct shows that she did not give up 
any rights by attesting Exhibit B-}. 


22. In these circumstances, I am una- 
ble to agree with the submission of the 
respondent. The appellant will be 
entitled to one-fourth share in the suit 





properties. The appeal is accordingly 
allowed. No costs. 
R.S. = Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—Govindan Nair, CJ. and 
V. Ramaswam, J. 

K. Krishnan Petitioner* 
v. 

Munusamy Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sec- 
tion 14 (1) (b)—‘Demolition’ and ‘erect- 
ing a new building on the same site — 
Meaning of—Change of roof not tanta- 
mount to demolition. 


The expression ‘erecting a new building 
on the same site in section 14 of the 
Tamil Nadu (Lease and Rent Control) 
Act, added to the effect of the word 
‘demolition? because the very words 
‘new building’ in the section would indi- 
cate that something different from what 
was in existence on the property or on 
the site to be more accurate, should be 
brought into being after demolition. 
Demolition should therefore obliterate 
substantially the old building and the 
erecting should bring into being a new 
building. [Para. 7.] 


A change of the roof of a buildmg 
would not by itself amount to demolish- 


*C,R.P. No. 3648 of 1976. 12th January, 1978. 
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iy KRISHNAN v. MuNUSAVY (Govindan Nair, 


ing a building and putting up a new © 
building on the site of the old building, ` 


and to such a case, section 14 (1) (b) 
wf the Tamil N ada Act XVIII of 1960 
would-not be attracted. 


[Para. 12.] 


‘Cases referred to:— 


Ramachandra y. Kasim Khaleeli, (1965) 
1 M.L.J. 78: 77 L. W. 632; P. E. 
‘Cadle and Company, v. Jacmarch Pro- 


perties, (1957) 1 Q.B. 323: (1957) 2 : 


W.L.R. 80: (1957) 1 All E.R. 148; 
Pattabhiraman v. Accommodation Con- 
troller, (1971) 2 M.L.J. 326: 84 L.W. 


779: A.I.R. 1972 Mad. 102; Sundaram 


v. Peter, (1966) 1 M.L.J. 342: 79 
L.W. 92: $. A. Hency v. J. V. K. 
Rao, (1975) 2 M.L.J. Q7: 84 L.W. 
523. 


Petition under section 25 of Tamil Nadu 
Act XVIII of 1960 (as amended by 
Act XXIII of 1973) praying the High 
Court to revise the order of the III 
‘Judge, Small Causes Court, Madras, in 
H.R.A. No. 235 of 1976, H.R.C. 
No. 1478 of 1973, VI Judge, Small 
Causes Court, Madras. 


Unnikrishnan, for Petitioner. 
P. S. Chinnappa, for Respondent. 


The Judgment of the Court was deli- 
vered by 


Govindan Naw, CJ.—This is a civil revi- 
‘sion petition against the order passed by 
the Appellate Authority under the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (hereinafter 
teferred to as the Act), taken by the 
‘tenant complaining against the order of 
eviction passed by the Appellate Autho- 
rity under section 14 (1) (b) of the 
said Act. 


‘2. The petition for eviction was dismis- 
sed by the first authority on the ground 
that the requirement of the biilding for 
demolishing and erecting a new building 
on the same site has not been established. 


` Section 14 (1) (a) and (b) and 
ide 14 (2) (a) and (b) which are 
mecessary for our purpose run as fol- 
Jows :— 


| . (b) that the building is 
required by the landlord for immediate 
- purpose of demolishing it and such 


CF.) $11 


- “Section 14, Recovery of possession 


by landlord for reconstruction E 
DAT DN 


(1) Notwithstanding anything con- 
tained in this Act, but subject to the 
provisions of sections 12 and 13, on an 
application made by a landlord,” ‘the 
Controller shall, if he is satisfied-— 


(a) that the building is bona fide 
required by the landlord for carrying 
out repairs which cannot be carried out 
without the building being vacated; or 


bona fide 


demolition is to be made for the pur- 


. "pose of erecting a new building on the 


site of the building sought to be 
demolished, pass an order directing the 
tenant to deliver possessions of the 
building to the landlord before a speci- 
fied date. 


(2) No order directing the tenant to 
deliver possession of the building 
under this section shall be passed— 


(@) on the ground specified in 
clause (a) of sub-section (1) unless 
the landlord gives an undertaling that 
the building shall, on completion of 
the repairs, be offered to the tenant, 
who delivered possession in pursuance 
of an order under sub-section (1) for 
his re-occupation before the expiry of 
three months from the date of reco- 
very of possession by the landlord, or 
before the expiry of such further 
period as the Controller may, for rea- 
sons to be recorded in writing, allow; 
Or 


(b) on the ground specified in 


. clause (b) of sub-section (1) unless 
. the landlord gives.an undertaking that 
"the work of demolishing any material 


portion of the building shall be stibs- 
tantially commenced by him not later 
than one month and shall be completed 
before the expiry of three months from 
the date he recovers possession of the 
entire building or before the expiry of 
such further period as the Controller 
may, for reasons to be recorded in 
writing, allow". 
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The word ‘repairs’ referred to in sec- 
tion 14 (1) (a). of the Act has been 
defined in:section 2 (7) thus:— 


‘repairs’ means the restoration of a 
building to a sound or good state after 
decay: or injury, but does not include 
additions, improvements or alterations 
except in so far as they are necessary 
to ary, out such restoration.” 


4, ‘Demdlition’ mentioned in section 14 
(1) (b) Has not-been defined under the 
Act nor is there any definition as to 
what is. meant by a ‘new building’. 

But turning to the scheme of the Act, it 
is clear that a freedom is given to the 
landlord .when the requirements of sec- 
tion 14.(1) (b) are.made out, to ask ‘for 
possession of the building let out, and 
demolish that building and on the site on 
which the | building stood, erect a new 
building. .Apart from the requirement 
of section 14 (1) (5) there is the require- 
ment under section 14 (2) (b) that the 
landlord should undertake to commence 
demolishing a material portion of the 
building, the commence not later than one 
month and complete the demolition before 
the expiryiof three months from the 
date he recovers possession of the entire 
building. ‘On failure to comply with the 
requirement in section 14 (2) (b), the 
tenant can ask for recovery of possession 
of the building from the landlord under 
section 16: These provisions in sec- 
tion 14 (il) (a) and (b) provide that 
the ‘Rent Controller shall be satisfied. that 
the requirement of the landlord is bona 
fide, namely, for the purpose of demo- 
lishing and erecting a new building, on 
the site of the building. Section 14 (2) 
(b) insists that the work of demolishing 
a material portion of the building should 
be commenced not later than one month 
and completed before the expiry of 
three months from the date the landlord 
recovers possession of the entire build- 
ing. If he does not comply with those 
requirements, his bona fide requir ement 
would be ‘belied and in such circum- 
stances, the tenant. wil] be restored to 
the building and the eviction ordered 
would the-  hecome ineffective (sec- 


tion 16). | ; 
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5. “Building” has been defined in sec- 
tion 2 (2) of the Act, and it is clear 
therefrom that a part of a building would 
also be a building for the purpose of 
the Act. This is as it should be. In 
modern days, there is the need for more- 
and more accommodation and conse- 
quently parts of buildings have to be 
rented out, whether it is a single floor or 


even part of a floor in a storeyed. build- 


ing and at .times even a single room. 


"As far as the tenant is concerned, that 
. part of the building which is let out to: 
.him will be the building in reality, and 
^that reality has been recognised by the- 


statute and specifically provided for in 
definition referred to above. As. 
far as such a tenant of a part of the 
building is concerned when the statute 
talks of demolition of a building, it 
means the building that is let out to him, 
or in otherwords, that part of the build- 
ing which formed the transaction of | 
tenancy. We are adverting to this. 
aspect only to make it clear that the 
entire structure of the building need not 
be demolished and a new building is 
erected in its place in order to attract 
section 14 (1) (b). When a part of a 
building is to be demolished which was 
under the tenancy of. a person, it will 
be sufficient if that part is demolished’ 
and a new building is erected on the 
site. 

6. The Appellate Authority differed 


‘from the Rent Controller’s view though 


the Appellate Authority also noticed that 
the plan produced by the landlord indi- 
cated that he intended only to change 
the tiled roofing of the building into: 
what is called ‘Madras terrace’. He did 
not purport to touch the walls, nor do- 
the facts of the case indicate that  he- 
intended to make any other change in 
the building. Incidentally, the building 
is a very small one measuring only 
Q^ ctl in fact, justa room by the 
side of a well-known road where a small’ 
business—a tea shop is being conducted. 
7. The question that we have to consi-- 
der is whether in these -circumstances,. 
the Rent Controller was correct in his 
view that there was no intention on the 
part of the landlord to demolish the 


I1) 


building and. to construct a new building 
on the site of the building, on the mate- 
rials placed before the authority. This 
aspect- would depend on the question 
whether the change of a roof would be 
sufficient to. spell out ‘demolition and erec- 
tion of a new building on the site of 
the old building’. If we conceive the 
ordinary meaning of the word 'demoli- 
tion’, it would mean a destruction so 
total as to result in the ruins of the 
building. In-Chamber’s Twentieth Cen- 
tury Dictionary, the word ‘demolish’ in 


its verb form:is given the meaning às. 


"to destory" ‘lay in ruins’ ‘to ruin’. 
The noun form ‘demolition’ is given the 
meaning as 'act.of pulling down’ and 
‘ruin’. Ordinarily, we must give the 
natural meaning to the word when it is 
used in a statute, unless the statute is of 
a particular nature which would oblige 
the Court or compel it to-give some 
special meaning to that word.- No 
argument was advanced before us that 
the nature of the statute and the con- 
text m which the word appears are such 
that the word ‘demolition’ appearing in 
section 14 (1) (b) should be given: a 
special meaning. We, therefore, consi- 
der that the old building which was let 
out, by the act of demolition must come 
to an end so totally as to amount to 
substantially ceasing to exist. In fact, 
section 16 (2) of the Act in referring to 
the word ‘demolition’ uses the expres- 


sion ‘totally demolished’. This‘ is what: 


the section says :— 


"Section 16 (2):—Where in pursu- 
ance of an order passed by the Con- 
troller under clause (b) of sub-sec- 
tion (1) of section 14, any building 
is totally demolished and a new build- 


ing is erected in its place, all the pro- - 


visions of this Act shall cease to 
apply to such new building for a period 
of five years from the date on which 
the construction of such new build- 
ings is completed and notified to the 
local authority concerned". 


The word ‘totally’ no doubt is not used 
in section 14 (1) (b). Even then we 
cannot ignore this expression in  sec- 
tion 16 (2) for understanding the scope 
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and ambit of the word ‘demolition’ occur-- 
ring in section 14 (1) (b). The purpose 
and intent of the statute appears to be 
that whenever an old building has to be 
demolished and a new building has to be 
erected on the site of the old building, 
the Act is not to apply so far as that 
new building is concerned for a period 
of five years from the completion of the 
new building. We have already advert- 
ed to the fact that the only requirement 
to enable a landlord to ask for possession 
is that he bona fide required the building 
for the purpose of demolition and for 
erecting a new building in the same site 
and that his failure to do so will visit 
upon the tenant the right to move the 
Court to take possession of the building 
from the landlord. Apart from this the 
only other requirement of the statute is: 
that his petition on the basis of demoli- 
tion and reconstruction must be bona 
fide. When once these factors are 
established, a complete freedom is given: 
to the landlord to get ‘possession and to- 
construct a building of his choice. Then 
there is no obligation to hand the build- 
ing:back to the tenant as in the case: 
mentioned in section 14 (1) (a) and the 
very application of the Act to the new 
building is postponed for a period of five 
years. These provisions in the Act spell 
an intention on the part of the Legis- 
lature which appears to be very clear 
that the construction of new buildings: 
must not be hampered by the provisions. 
of the Act, and on the other hand, 
encouragement must be given to the land- 
lord to construct new buildings. When: 
there are more constructions there will 
be more accommodation available, and 
the congestion not only in the cities, but 
also in other areas would be relieved. 
That could be the only reason why the 
Act in section 16 (2) of the Act specifi- 
cally exempts new buildings that are 
constructed . from the provisions of the: 
Act for a period of five years. This is 
something like what is called a tax holi- 
day to a newly established industry under 
the Income-tax Act. We think the 
intention of the Legislature in providing 
section 16 (2) is also  similar—an 
encouragement .for construction of new 


¢ 


014 THE MADRAS LAG 
building houses. We have to bear these 
in. mind when we interpret section 14 
(1) (b): of the Act. We have dealt 
with this aspect of the question at some 
length, because we are confronted with a 
few decisions of this Court, particularly 
the one which has taken the view that 
the alteration of the roof of a building 
"will amount to demolition of a building. 
“The. decision is in Ramachandra v. 
Kasim Khaleel?. Therein Kailasam, 


J., (as he then was) observed as fol- 

dows :— 
"Section 14 (1) (5) confers the right 
on the landlord to get the tenant evict- 
ed if he bona fide requires the building 
for the immediate purpose of demo- 
lishing it and if such demolition is to be 
made for the purpose of erecting a 
‘new building on the site of the build- 
ing sought to be demolished. It is 
not necessary that the building should 
be very old and decrepit to enable the 
landlord to claim that this immediate 
purpose was for demolition of the 
‘building. All that the sub-section 
requires is that the building should be 
bona fide required for the immediate 
‘purpose of demolishing it, with a view 
to erecting a new building. If these 
-conditions are satisfied, the landlord is 
entitled to ask for eviction. The con- 
‘tention of the learned counsel that the 
demolition intended should be total is 
not supported by any authority. In 
this case, the roof of the premises 
that is in the occupation of the peti- 
tioner is to be demolished and a stair- 
case put, retaining only the walls. 
This, in my opinion, would amount to 
demolition". 


We are 1n respectful agreement with the 
-earlier part of this statement of law. 
But, we are unable to agree with the 
learned, Judge that if the roof of a 
building is to be changed, it would 
amount to ‘demolition’ within the mean- 
ing of section 14 (1) (b). There are 
various tvpes of roofs, and it may be 
that it may become necessary to change 
the roof. Certain people for coolness 
might prefer a thatched roof instead of a 
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tiled roof. Others may prefer a roof 
with asbestos sheets because ib is cheap, 
and a third person may like to have a 
concrete cement roof for greater stabi- 
lity or because that is more commonly 
used. A change from one type to ano- 
ther may perhaps be a change of a 
substantial nature so far as the roof is 
concerned. But, when one talks of 
demolition of a building as contemplated 
in section 14 (1) (b), it is difficult to 
assume that the change of a roof will 
amount to demolition of the building. 
The learned Judee considered the deci- 
sion of the English Court in P. E. Cadle 
and Company v. Jacmarch Properties, 
wherein the view was taken that the work 
intended by the landlord of making the 
three floors into one self-contained unit 
and to put inner staircases from the 
floor shop down to the basement, and 
from the ground floor shop upto the first 
floor and to construct lavatories on the 
first floor with all the necessary plumb- 
ing and to make the basement a much 
better place by putting in a proper floor 
and doing away with the damp would 
not amount to ‘reconstruction’ a word 
that came up for consideration in that 
case. The principle of the decision was 
not applied because the word used in the 
statute concerned was ‘reconstruction’ 
and not ‘demolition’. Certainly, recons- 
truction is of a lesser import than demo- 
lition, and with respect, we think that 
the decision is helpful in construing the 
word ‘demolition’ in section 14 (1) (0). 
Since the vast changes sought to be 
effected to the building there would not 
amount to reconstruction they would not 
amount to demolition. | Whether the 
changes that! have been adverted to in the 
Enplish decision will amount to recons- 
truction or not, it is difficult to hold that 
similar changes or a change in the roofing 
will amount to ‘demolition’ as contemplat- 
ed in section 14 (1) (5) and the erection 
of a new building on.the same site. 
The expression ‘erecting a new build- 
ing on the same site' adds to the effect 
of the word ‘demolition’ because the very 
words ‘new building’ would indicate that 
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something different from what was in 
existence on the property or on the site 
to be more accurate, must be brought 
into being after demolition. Demoli- 
tion must therefore obliterate substan- 
tally the old building and the erecting 
must bring into being a new building. 
Apart from this decision reported in 
Ramachandra v. Kasim Khaleel?, no 
other decision holding that the change 
of roof would amount to demolition, has 
been. brought to our notice. 


8. The decision of Ramaprasada Rao, 
J., in Pattabhiraman v. Accommodation 
Controller’, was then brought to our 
notice. If we may say so with great 
respect, on the facts found by the learn- 
_ed Judge, the decision is unassailable. 
lhe learned Judge found on the facts 
of the case that the operations contem- 
plated by the landlord satisfied the 
requirements of section 14 (1) (b) of 
the Act. We shall extract the relevant 
passage as under :— 


"As already stated the plan produced 
clearly makes out the situation that the 
first floor is sought to be interfered 
with materially and in many respects 
by the petitioner when he reconstructs 
tbe building in accordance with the 
sanctioned plan. The cubical content 
of enclosed space is increased or 
altered, the walls are changed, and 
above all the roof of the premises is 
removed and substituted by another. 
In a case where the roof of a premises 
1s removed and is substituted and this 
1s followed up by a variation of the 
Space content of the quondam build- 
ing, then undoubtedly the entire pro- 
cess mvolves not only demolition, but 
also reconstruction". 


The learned Judge  adverting to this 
view, later on at page 329 observed as 
follows :— 


“I have already expressed the view 
that the work to be undertaken by the 
petitioner is effectively to change the 
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entire phase of the building, its cubical 
` content and its size. More than any- 
thing else the rcof is sought- to be 
removed and substituted, by another 
of a different variety altogether". 


The learned Judge then referred to the' 
decision in Ramachandra v. Kasim 
Khaleel?, and quoted the following pas- 
Sage:;— B 


“The contention of the learned counsel 
that the demolition intended should be 
total, is not supported by any autho- 
rity. In this case, the roof of the 
premises that is in the occupation of 
the petitioner is to be demolished and 
Staircase put, retaining only the walls. 
This, in my opinion, would amount to 
demolition". 


The learned Judge then 
observe as follows:— 


"A fortiori in a case like the. one 
before me where a material change is 
being effected in the structure and the 
Identity and contents of the building, 
the work undertaken by the petitioner 
as disclosed in the sanctioned , plan 
would certainly amount to demolition 
and reconstruction of the building". 


proceeded to 


All that we wish to say on this aspect of 
the matter regarding the decision in 
Pattabhiraman v. Accommodation Con- 
troller?, is that that there appears to be 
Somewhat an  over-emphasis on the 
change of the roof by using the expres- 
sions ‘above all’ in one place and ‘more 
than anything else’ in another place. 
But, as we said, we may repeat with 
respect that on the facts found by the 
learned Judge and by the authorities, 
there was demolition and construction of 
a new building, because the building 
let was only a particular floor where 
vast changes had to be made which com- 
pletely destroyed the old structure on 
the first floor and brought into being an 
entirely new building. So section 14 
(1) (b) was clearly applicable. 
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9. Our ‘attention was sought to the 
decision of Natesan, J., in Sundaram v. 
Peter’. The headnote brings out the 
ratio of the decision very clearly. It 
reads thus: 


“The word ‘site’ can have an extended 
as wellias a restricted meaning. The 
dictionary meaning of ‘site’ includes 
the place or position occupied by some 
specified thing. If a shed is a build- 
ing under the Act then the terrace on 
which it stands will be the ‘site’ as 
used in!section 14 (1) (b) of the Act. 
The word ‘site’ does not necessarily 
mean “only the ground, but could also 
include|in certain circumstances an 
artificial base on which a new erection 
is to be superimposed.” 


The facts in that case are that the peti- 
tioner therein owned a building with an 
open terrace. The ground floor was 
let out toi a tenant who was not a party 
to the proceedings. On the terrace, 
there was a thatched shed in respect of 
which the respondent therein -was stated 
to be the; tenant. The landlord applied 
for possession of the terrace with the 
thatched shed under section 14 (1) (5) 
of the Act submitting that he intends to 
put up ‘a pucca structure thereon. 
Clearly, there was an intention on the 
part of the landlord to erect a new build- 
ing after demolishing the old shed in the 
first floor, But, the question that was 
argued was whether the terrace could be 
considered to be a site, and we have al- 
ready said that it was held that the ter- 
race could be considered to be a ‘site’ in 
the circumstances of the case. 


10. Our attention was then drawn to 
the decision of Ramamurthi, J., in S. 
A. Hency v. J. V. K. Rao. The 
learned Judge after dealing with the 
various aspects held that there is a lacuna 
in the ‘Act since section 14 (1) (b) 
would be, attracted only in case of re- 
pairs as defined in the Act to which we 
have already made a reference, and the 
provisions in section 14 (1) (b) pro- 
vided for demolition and erection of a 
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new building as on the sàme site, and in 
between ‘repairs’ as defined in the Act, 
and 'demolition and erection of a new 
building, there could be many changes 
which could be made to a building and 
for which there is no provision made in 
the Act. In other words, when changes 
much more substantial than mere 'repairs" 
fall for consideration, the learned Judge 
felt that if too technical a meaning is to 
be given for the words ‘demolishing and 
erecting a new building on the-site’, ap- 
pearing in section 14 (1) (5) many cases. 
where substantial changes which have to 
be made would not fall within the scope 
of the Act, and therefore, the words ap- 
pearing in section 14^(1) (5) must be 
given' a larger import than what. they 
appear to convey by reading tbem in the 
ordinary manner. With great respect, 
we are unable to agree with this view of 
the learned Tudge. We have to interpret 
the statute and gather the intention of 
the Legislature according to the words 
used applying the well-known principle 
that normally we. must attach to those 
words a grammatical and literal meaning 
attributable to those words. Only m 


exceptional circumstances where absur- 


dities would result by such interpreta- 
tion, a Court in interpreting the words 
in a statute can <add to the words or 
attribute a meaning different . from the 
meaning that.is. ordinarily applicable. 
It is.perhaps true that some changes in 
a building which would not ‘fall under the 
expression ‘repairs’ as defined in the Act, 
would not amount to demolishing and 
erecting a new building on the site and 
if they fall out of the ambit of section 
14 (1) (b) of the Act, eviction for those 
purposes may not be possible. We can- 
not rectify any lacuna, even if that be. 
With respect, we are unable to agree 
with the above. principle as stated im 
paragraphs 24 and 25 of the judgment. 


11. The only other decision brought to 
our notice is that of Gokulakrishnan, J., im 
Balakrishnan v. Kuppamma'. On the 
facts found in that case, we may say so 
with respect, the case is clearly one which 
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"p. GR.P.No. 2365 of 1970 dated 23rd 
December, 1971. m 
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will not attract section 14 (1) (b) and 
that is what has been held in that case. 


12. In the light of the above discussion, 


with great respect, we have to disagree 


with the view expressed by Kailasam,: 


J. (as he.then was), in Ramachandra v. 
Kasim Khaleelit. A change of the roof 
lof a building will not by itself amount to 
idemolishing a building and putting up a 
Inew building on the site of the old build- 
jing, and to such a case, section 14 (1) 
(b) will not be attracted. The Appel- 
late Authority found that the plan pro- 
duced by the landlord did not envisage 
a demolition of the building. On the 
other hand, it only contemplated a change 
of the roof of the building. Having 
adverted to this fact, the Appellate 
Authority observed that if the landlord 
violates the Rules of the Corporation and 
proceeds to make changes deviating from 
the plan, it is not the concern of the 
tenant and it would be for the Corpo- 
ration to take action against the land- 
lord. We are not concerned with any 
violation of the Corporation Rules in this 
case. . We are strictly concerned with 
the requirement of section 14 (1) (b) 





and unless the requirement of the section’ 


is satisfied, no landlord will be entitled 
to ask for eviction under that section. 
He must establish that he was going to 
demolish the building and erect a new 
building on the site. That has not been 
done in this case. Our revisional 
powers under section 25 of the Act are 
wide enough to correct not only illegality, 
but also improprieties. We, therefore, 
reverse the decision of the Appellate 
Authority. 


13. In the result, this civil revision 
petition is allowed, the order of the 
Appellate Authority is set aside, and that 
of the Rent Controller restored. The 
petitioner will be entitled to his costs in 
this petition from the respondent. 
Counsel’s fee Rs. 200. 

S.J- 


Petition allowed. 
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IN THE HIGH COURT -OF JUDI- 
CATURE AT MADRAS. . 


Present:—V.. Ramaswami, J. 


Upagara Marie Andire, represented 
by power of Attorney, Sri Andre 


Petsivoner* 
v. 
Samaraj Respondent 
Negotiable. instrument — Promissory 


note—Suit on—Sale of land—Bulk of 
comsideration paid. in cash and pronote 
executed for balance—Sutt filed on pro- 
note—Plea of agreement to forego pro- 
portionate part of consideration for defi- 
ciency in extent extraneous to sutt and 
not tenable. 


The plaintiff's father sold 9 acres and 
55 cents to the defendant for Rs. 33,000. 
The defendant paid Rs. 24,300 in cash 
and executed a pronote for the balance 
of Rs. 8,700. Since the defendant 
falled.to pay the balance, the plaintiff, 
after the death of his father, as legal 
representative filed a suit. By way of 
defence, the defendant took the plea that 
the land sold was less than 9 acres 55 
cents and that according to the agree- 
ment with the vendor, if the land sold 
was found to be less than what was 
sought to be conveved a proportionate 
part of the balance of consideration need 
not be paid. This plea was accepted by 
the trial Court. On revision filed by the 
plaintiff, 


Held, what was sought to be recovered 
was the amount due under the promissory 
note and it could not be equated with a 
suit for recovery of the balance of con- 
sideration for the sale. The promissory 
note was supported by consideration by 
the execution.of the sale deed, but that 
did not mean that this could be treated 
as a simple suit for recovery of balance 
of consideration. It was not open-to the 
defendant to raise that plea in this suit. 

[Para. 1.] 


* C.R.P.No. 3665 of 1974. (P.) 13th April, 1978. 
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Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the Principal 
Subordinate Judge, Pondicherry, dated 
6th.November, 1974 and made in I.A. 
No. 997 of 1974 in O.S. No. 138 of 
1972. 


R. Gopalakrishnan, for J. Stanislas, for 
Petitioner, 

K. Sarvabhauman, for Respondent. 
The Court made of following 


ORDER.— This is a petition to revise the 
order of the learned Principal Subordt- 
nate Judge of Pondicherry appointing an 
Advocate-Commissioner to measure cer- 
tain lands. It appears that on lith 
April, 1970 the father of the plaintiff 
sold a certain extent of land for a sum 
of Rs. 33,000 to the defendant. Out 
of the total consideration of Rs. 33,000 
the defendant paid Rs. 24,300 in cash 


and for the balance of Rs. 8,700 he- 


executed a promissory note. The sale 
deed contained a recital that the entire 
consideration has been paid by way of 
advance and the execution of the promis- 
sory note and the sale deed was. also 
registered. Since the defendant failed 
to pay the balance amount of Rs. 8,700 
the plaintiff, after the death of the father, 
as the legal representative has filed the 
suit on the promissory note for the 
recovery of the said sum. The defence 
was that though the plaintiff’s father 
agreed to sell and the document also 
recited that an extent of 9 acres 55 cents 
was sold for a consideration of 
Rs. 33,000 at the time of the execution of 
sale deed, the plaintiff’s father agreed 
that if the extent is found to be less than 
what is sought to be conveyed, he would 
forego the proportionate consideration. 
On the basis that the measurement is less 
than 9 acres 55 cents the defendant 
wanted a Commissioner to be appointed 
to measure the land. Iam unable to see 
how this plea or the application for the 
appointment of a Commissioner can be 
raised at all in this suit filed on a pro- 
missory note. The suit filed by the 


plaintiff was not for recovery of the 


‘balance of consideration due under the 
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sale deed, dated 11th April, 1970. The 
consideration payable for the sale deed, 
dated 11th April, 1970 has been paid by 
the payment of Rs. 24,300 in cash and 
the execution of the promissory note for 
the sum of Rs. 8,700. Therefore, what 
is sought to be recovered is the amount} 
due under the promissory note and it 
cannot be equated with a suit for reco-| 
very of the balance of consideration for 
the sale. It is true that the considera- 
tion for the promissory note is the 
balance of the amount payable for the| 
sale. The promissory note is supported |: 
by consideration by the execution of the 
sale deed, but that does not mean that; 
this could be treated as a simple suit for +} 
recovery of balance of consideration. 

If only the suit is for recovery of the 
balance of consideration due under the- 
sale deed, dated 11th April 1970, this. 
plea even if it is true, would be open 
for the defendant to be raised in the 
written statement. But that being not 
so, it is not open to the defendant to. 
raise that plea in this suit. Whatever 
remedies that are available‘to him other- 
wise than this plea by way of defence- 
to the suit are left open.: The order of 
the learned Subordinate Judge is, there-. 
fore, not correct, and it is without juris- - 
diction. Accordinely that order is set 
aside, but there will be no order as to 
costs. ' 


EM 





Petition allowed. 


If]. KANNABIRAN 0. AUTHORISED OFFICER, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —S. Suryamurthy, J. 


S. T. Kannabiran Petitioner” 


U. 


Authorised Officer, Land Reforms, 
Grey Town, Coimbatore-18 


Respondent. 


Tamil Nadu Land Reforms Act (LVIII 
of 1961), section 22 — Gift of land by 
husband to wife — Declared void by 
Authorised Officer and confirmed by 
Land Tribunal —Revision — Gift held 
valid . 

K made a gift of some land to his wife 
by a deed of gift, dated 13th September, 
1970. The gift was made in lieu of 
maintenance. However, the Authorised 
Officer, Land Reforms, held that the 
transaction was void as the intention of 
K was to reduce his holdings. This 
was confirmed by the Land Tribunal on 
appeal. K filed a revision. 


Held: Inasmuch as on a reading of sec- 
tion 5 (1) (a) with section 3 (14) ot 
the Tamil Nadu Land Reforms Act, in 
computing the ceiling limit in the case 
of the family of K and his wife the lands 
transferred by K to his wife by way of 
gift will also have to be included in the 
holdings of the family and the ceiling 
limit of 15 standard acres will have 
to be fixed on the basis that the proper- 
ties owned by K as well as the proper- 
tiés owned by his wife belong to the 
family, the settlement deed, dated 13th 
September, 1970 executed by K in favour 
of his wife did not defeat any of the 
provisions of the Act, and therefore, the 
provisions of section 22 of the Act were 
not attracted to the instant case. | Hence, 
the judgment of the learned Land Tri- 
bunal and the order of the Authorised 
Officer were set aside and the settlement 
deed, dated 13th September, 1970 exe- 
cuted by K in favour of his wife was 
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held to be valid. However, it was made 
clear . that the lands. transferred by K 
under the deed, dated 13th September, 
19/0 in favour of his wife should be 
treated as the properties of the family 
for the purpose of fixing the ceiling 
under section 5 (1) (a) of the Act. 
[Para. 4.] 


Peütion under section 115 of Act V of 
1908, read with section 83 of the Tamil 
Nadu Act (LVIII of 1961) (amended by 
Act XVII of 1970) praying the High. 
Court to revise the order of the Court of 
ihe Land Tribunal (Principal Subordi- 
nate Judge), Coimbatore, dated 1st July, 
1975, and made in L. T. A. No. 731 of 
1974. 


G. M. Nathan, for Petitioner. 


Swaji, for Additional Government Plea- 
der, for Respondent. 


The Court made the following 


ORDER.—-This is a civil revision peti- 
tion against the judgment of the Land 
Tribunal (Principal Subordinate Judge, 
Coimbatore) in Appeal No. 731 of 1974 
confirming an order of the Authorised. 
Officer, Land Reforms, Coimbatore 
declaring that the transfer of an extent 
of 7.56 acres in S. No. 709/1 and 
0.51 acres in S. No. 709/3 effected by 
one S. T. Kannabiran under a deed of 
gift dated 13th September, 1970 im 
favour of his wife in lieu of her mainte- 
nance is a void transaction as the inten- 
tion of the transferor was to reduce his 
holdings. 


2. The point for determination is whe- 
ther the said transfer is void. 


3. Section 22 of the Tamil Nadu Land 
Reforms Act which empowers the Autho- 
rised Officer concerned to declare that the 
transfer or partition of any holdings or- 
part thereof is void also lays down that 
he can do so only if he finds that the- 
transfer or partition defeats any of the 
provisions of the Tamil Nadu Land 
Reforms Act (to be referred to herein- 
after as the Act). In the instant case, the- 
husband has transferred the  aforesaid 
extent of land in favour of his wife. 


320. 


But, this: transfer has not the effect of 
defeating’ any of the provisions of the 
Act, and| therefore, the motive of the 
-donor in| executing the gift deed is 
irrelevant. 


(4. By reason of section 5 (1) (a) of 
ithe Act, a family consisting of not more 
\than 5 members is entitled to 15 stand- 
ard acres subject to the provisions of 
\sub-sections 3 (a), 3 (b) and 3 (c) and 
of Chapter 8. The family of Kannabiran 
|consists | of only four members. 
‘Family’ is defined in section 3 (14) as 
the ‘ ‘wife or husband, as the case may 
|be, of such person and his or her minor 
sons and| unmarried daughters, etc.’ 

|Therefore, in computing the ceiling limit 
in the case of the family consisting of 
Kannabiran, the donor and Muthanna 
jRajeswari, his wife, the lands trans- 
ferred to: Muthanna Rajeswari by way of 
gift also will have to be included in the 
holdings ,of the family, and the ceiling 
limit of 15 standard acres will have to 
be fixed on the basis that the properties 











perties owned by his wife Muthanna 
Rajeswari belong to the family. Hence, 
the settlement deed, dated 13th Septem- 
ber, 1970 executed by Kannabiran in 
avour of his wife Muthanna Rajewari 
does not defeat any of the provisions of 
the Act, and therefore, the provisions of 
section 22 of the Act are not attracted to 
the instant case. Hence, the judgment 
lof the learned Land Tribunal and the 
order, of the Authorised Officer are set 
aside, ahd the settlement deed, dated 
13th September, 1970 executed by. Kanna- 
biran in |favour of his wife, Muthanna 
Rajeswari i is held to be valid. However, 
it is made clear that the lands trans- 
|[ferred by Kannabiran under the deed, 
dated 13th September; 1970 in ‘favour of 
his wife.  Muthanna Rajeswari shall be 
treated as the properties of the family 
for the purpose of fixing the ceiling 
lunder. section 5 (1) (a) of the Act. 
The civil revision petition is conse- 
quently allowed. No costs. 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and 
M. A. Sathar Sayeed, JJ. 
R. Narasimhachari Appellant* 


v. 
Andalammal and others 
Respondents. 


Hindu Women’s Rights to Property Act 
(XVIII of 1937), section 3 (2)—Con- 
tent, weight and scope of the right of 
widow — Impact of Hindu Succession 
Act. 


Originally, under the Hindu Women’s 
Rights to ‘Property Act, 1937, a Hindu 
widow’s right was severely circumscribed . 
by the provisions of that Act. She 
had no doübt a demonstrable right to 
obtain the entitlement to which her hus- 
band was entitled to either in his self- 
acquired property or in the coparcenary 
in which he was a member. She could 
demand a partition of her share from the 
other sharers or coparceners. But the 
overall limitation or circumscription 
which was conceived by the 1937 Act 
was that she should not, for reasons not - 
contemplated and accepted by the then 
personal law of Hindus, sell or alienate 
her share except for accredited .and 
sanctioned purposes. On the question 
whether such a right which she obtained 
under the 1937 Act was a bare incor- 
poreal right or whether she could sub- 
jectively crystallise it without : even 
demanding a partition of her own share 
but by merely projecting it-as a right 
known to jurisprudence, there was no 
uniform now on this aspect. 


It has been held that an interest which 
a Hindu widow acquired under section 3 
(2) of the 1937 Act got itself defined 
as soon as an unequivocal demand for 
partition is made by her. The Hindu 
Succession Act of 1956 which has made 
good strides in ‘systematically and 


_ dimensionally improving and increasing 


the content of such a right of a Hindu 
widow under the 1937 Act has made it 





—Ü te 


*Appeal No: 347 of 1973. ' lst March,’ 1978. 
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explicit in section 14 (1) that any pro- 
perty possessed by a female Hindu, whe- 
ther acquired before or after the’ com- 


mencement of the Act, shall be held: by © 


her as full owner thereof and not as a 
limited owner. The Exflanation to sub- 
section 14 (1) is also apposite. Sub- 
section (1) of section 14 is large in its 
amplitude and covers every kind of 
acquisition of property by a female 
Hindu including acquisition in lieu of 
maintenance and where such property was 
possessed by her at the date of commen- 
cement of the Act or was subsequently 
acquired and possessed, she would, be- 
ome the full owner of the property. 
It is not necessary for a „Hindu widow 
entitled to- rights under the Hindu 
Women’s Rights to Property Act, 1937 
to seek for partition either by demand- 
ing it or by filing a suit for that pur- 
pose. Her entitlement or right to 
possess the property , under the Act 
‘enlarges itself by reason of the liberal 
and wide amplitude of ‘section 14 (1) of 
the Hindu Succession Act, 1956. 
[Páras..11 and 16.] 


‘Cases referred to:— 


-Kuppethammal wv. Sakthi, .(1957) 70 
L. W. 249: A.I.R. 1957 Mad. 695; 
-Kotturuswami v. Setre Veeravva, 1959 
.S.C.J. 437: (1959) 1 An.W.R. (S. 
'C.) 158: (1959) 1 M.L.J. (SJC.) 158: 
A. I.R..1959 S.C; bf. Mangal: Singh 
v. Latino, (1968). 1 S.. C. J. 487: 
(1967) 3 S.C.R. ‘she “A.T.R. 1967 
`S. C. 1786; Badri Pershad v. Kanso 
Devi, (1970) 2 S.C.]. 114: (1970). 2 
SS.C.R. 95: A.I.R. 1970 S.C. T 
Tulsamma v.^Sesha Reddi, (1978) 1 
S.C.J. 29: (1977) 3 S C. C. 99: 
(1977)' 221A, P. L. Je(S. C.)-4 
(1977) 3 S. C.R. 261: A.I.R. 1977 
6. 1944; ‘Munna Kal v. S.S. Raj- 
kumar, A. T:R. 1962 S.C, -1493. 


Appeal, against the Court of the Princi- 
-pal Subordinate Judge, Salem.in, Origi- 
"nal Suit No. 389:o0f-1971.  -.. 


A ‘Ramanathan and R. Vedantham, for 
Appellant - ý l . 


s Gopalaratnam - amicus curiae); 4 for 
“Respondent. 
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this litigation. 


‘tenant filed an application before 


"Acte 
 counter-statement wherein he would say 
“the mother is not entitled to any share 
‘in the house as stated by the Panchayat 


: 521 


"The Court delivered the following 
_J UDGMENT.—One 


Rangachariar, who 
died on 31st May, 1955 left behind him 
surviving—wife. Andalammal and son 
Narasimhachari, Admittedly the  pro- 
perties possessed by the family . were 
landed properties and one house pro- 
perty, which is the subject-matter. of 
In so far as the landed 
properties are concerned, they were sold 
at the instance of Andalammal, who is 
the plaintiff in the present suit, and 
Narasimhachari, the 1st defendant there- 
in and others, who were. interested, to 
third parties under Exhibits B-Y to B-6. 
After the sale of such lands, apparently 
disputes arose between the mother and 
the son. Namakkal Panchayat Union 
was occupying the suit property. As 
demands for payment of rent were made 
both by the mother and the son, the 
the 
Rent -Controller in HRCOP No. 5 of 
1969, marked as Exhibit A-2 in the 
case, which was a petition under  sec- 


tion 9 (3) of the Tamil Nadu Buildings 


(Lease and Rent Control) Act, praying 


‘for directions from Court as to in what 


manner.and to whom the rents payable 
by it have to be paid. Thére was an 
allegation in that petition in paragraph 5 
thereto that Andalammal was claiming 
half share in the rent payable by the 


-Panchayat Union and that the tehant was 
advised that under the Hindu Successión 
‘Act Andalammal was also entitled to 


half: share in the house and as there was 


‘a counter-demand by the son Narasimha- 
chari as well he had to file ari application 


under section 9 (3) of the "Tamil Nadu 
Buildings (Lease and Rent - Control) 
To this, Narasimhachari filed a 


Union. Even assuming that.she is 
entitled to any. share, she could file a 
suit for partition and damages. for use 
and ,occupation against the son...... Sy 
The Rent Controller, however, could not 


decide the conflicting claims as between 


the mother .and the son and, the parties 


i . therefore. were réferred to a. civil süit so 


as to establish their respéctive title and 
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the quantum of it in the suit property. 
The plaintiff therefore had to file as early 
as 1969 a suit, while was later numbered 
as O.S.: No. 117 of 1972 on the file 
of the Subordinate Judge, Salem, for 
a declaration of her right to share, in 
equal moieties in the’ suit property and 
for possession of the same. Having 
filed this'suit, the plaintiff also filed the 
substantive suit—O.S. No. 389 of 1971 
on the file of the same’ Court’ claiming 
partition iof the suit ` property and for 
possession of her share. , 


2. Before we refer to the pleadings in 
.O.S. No.:389 of 1971 it would be 
‘convenient to refer to the evidence of 
Narasimhachari (ist defendant in O.S. 
No. 389 of 1971). According - to 
Narasimhachari his mother—the plain- 
Uff, was never in possession of the suit 
house at!any time and therefore she had 
no manner of right over the same. He 
wotld:add that he was in possession of 
‘the property to the exclusion of his 
mother and therefore the suit for decla- 
ration does not lie. As we said,: the 
present action was a comprehensive one 
for partition by the plaintiff-mother 
‘impleading her son as the Ist defendant 
and Namakkal Panchayat ‘Union as the 
2nd defendant: After referring to the 
sale of the landed properties of the 
family, the plaintiff would-say that she 
received ia portion of the surplus consi- 
deration.of such sale and that she handed 
over the| same to the Ist defendant for 
reinvestment and that the 1st defendant 
-took up| a hostile ‘attitude after receipt 
‘of the said amount from her and drove 
"her ott and ‘since then she was residing 
with her daughter at Srirangam - and 
finding that her notice prior to suit under 
-Exbihit A-1 did not bear fruit she came 
-to Court for partition of the suit house 
and.for-separate possession of her share 
therein.’ di i n 


3. For the first time, the 1st defendant 
would plead ‘that long prior, to the.sale 
‘of the landed . properties under . . Exhi- 
bits B-1.to B-6. there. was a „family 
arrangement. in.the presence of paricha- 
yatdars, D. Ws..2 and 3, whereby. it was 
arranged inter alia, . that. the, plaintiff 


~ 
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-4. Whether -the. plaintiff is entitled: to 
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should receive a sum of Rs. 16,800 from 
and out of the available surplus cash: 
after paying the admitted debts of the 
family by sale of the landed properties 
and that on receipt of the said fund the 


plaintiff should relinquish her right, title 


and interest over the suit house and that 


'po'instrument of release was obtained 


by him because of his close relationship. 
with the plaintiff. This defence, as we 
said, was never whispered earlier in the 
two actions which we referred to 
already. . 


4. Having stated this, the 1st defen- 
dant's case is that the plaintiff was not 
in possession of the suit house on- ihe 
date when the Hindu Succession Act, 


.1956 came into force and that he was im 


continuous possession of the same to the 
exclusion of the plaintiff and she was 
therefore not entitled to the relief asked 
for in the partition action. 

5. The learned trial Judge framed the 
following issues: v 

1. Whether the plaintiff is the absolute 
owner of half share in the suit building 
described in A schedule? s 

2. Whether the ouster alleged’ by th 
lst defendant is true? a 

3. Whether the plaintiff is entitled to 
claim. half share in the „amount 
deposited in HRCOP 


` 


the relief of declaration? ; 
5. To what relief, if any, is the plain- 


tiff entitled? 


‘The trial Judge found everyone. of the 


-issues against the Ist defendant ant 


decreed the suit. Having found that 
‘the plaintiff. was entitled -to partition 


-as prayed in.O.S. No. .389 of 1971 he 


decreed the suit O.S. No. 117 of 1972 
as well. 'The 1st defendant, is not 
challenging . before us the -conclusiom 
arrived at by_the trial Judge in O.S. 
No. 117 of 1972, whereby she obtained" 
a declaration as.to, her half share in the 
suit house. But curiously enough, . the 
1st defendant has, come up, in. appeal’ 


challenging the decision. and : conc]tision: 


^om 
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of the trial Judge in O.S. No. 389 of 
1971 alone. " 


6. Mr. Vedantham, the learned coun- 
sel for the appellant, contends that the 
learned tria] Judge ought to have accept- 
ed the story of overall relinquishment 
which followed a family arrangement 
and that therefore the suit for partition 
was misconceived. During the pendency 
of this appeal, the plaintiff-respondent 
died on 14th July, 1973. Her five 
daughters and one other son of Ranga- 
chari, who went out of the family on 
division were brought on record as legal 
representatives of Andalammal. It is 
not in dispute that the 1st defendant 
. would also: be'one such legal representa- 
tive.: In this context, therefore, . the 
Court'asked Mr. Vedantham as to the 
sustainability of this appeal after the 
death of Andalammal, as the appellant 
himself has become a co-sharer along 
with others.to the estate of Andalammal. 
While stating that he would be a heir to 
Andalammal if she was entitled to half 
of the property, the case of the appel- 
lant is that by virtue of the family 
arrangement referred to earlier he has 
become the full owner of the entirety of 
the property and that therefore the other 
legal representatives brought on record 
have no present interest in any part of the 
suit property as heirs of Andalammal. 
Unfortunately, in this case the . legal 
representatives so brought on record 
have chosen to remain ex parte. We 
therefore requested Mr. Gopalaratnam, 
to assist the- Court as amicus curiae on 
a question which might possibly arise in 
this case if we are not accepting the 
theory of family settlement’ as pleaded 


by the appellant. 


7. The question on which we sought 
the assistance:was whether a “Hindu 
widow’ who .secures a statutory right 
under the Hindu Women's Rights - to 
"Property Act, 1937. without being in 
corporeal ‘possession’ of the property to 
Wbich her husbarid was -entitled to on 
the'daté^of the induction of thé- Hindu 
_ Succession’ Act; 1956, can still maintain 
that: her legal - entitlement - under. the 
 qiondam 1937 Act has been enlarged into 
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an absolute estate within the meaning of 
section 14 (1) of the Hindu Succession 
Act. ` We shall consider this legal ques- 
tion later on. 


8. We shall at once dispose of the 
story—whether there was a family settle- 
ment in consequence of which the 
mother—the plaintiff in the action, 
relinquished either expressly or by neces- 
Sary implication her right to a half share 
in the suit property. No doubt under 
Exhibits B-1 to B-6 it appears that a 
sum of Rs. 16,800 was obtained by the 
mother, as is seen from the endorsement 
in each of the sale deeds noted by her 
along with her son in favour of -third 
parties. Her case is that this amount 
was handed over to the 1st defendant, 
for investment for her benefit. The 
Ist defendant's case is that no such 
amount was paid to him and he would 
set up a counter case under which, 
according to him, the plaintiff has giver 
up her title to the suit property. For 
this purpose he examined D.Ws. 2 and 3 
to prove that a panchayat took place in 
the family resulting in sale of the pro- 
perty and also to the understanding that 
the plaintiff should receive a: sum of 
Rs. 16,000 and odd and to give up her 
right in the suit property. Obviously, 
the 1st defendant's case was that the 
sales followed the alleged panchayat. 
But the panchayatdars would give up the 
specific case of the 1st defendant. 
Their testimony gives us the impres- 
sion that there was a sale already of the 
family lands and that they were called 
upon to adjust the dues as between the 
mother and son regarding the division 
of the available surplus from and- out 
of the sale proceeds after paying the 
debts of the family. : This’ by ` itself 
gives a lie direct to the story of the 1st 
Apart from it, the parrot- 
like way in'which D. Ws. 2 and 3 spoke 
in the witness box about the manner 
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duct ‘of the 1st defendant in the- two 


earlier occasions—once’ before the Rent 
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Controller and the other in the very 
Subordinate Court in which a suit for 
declaration was filed by the mother, also 
supports the plaintiff’s case and strikes 
at the very foundation of the 1st defen- 
dant’s defence. One would expect that 
the defence of an oral release consequent 
upon a family panchayat or a family 
settlement ought to have loomed large in 
the pleas recorded, on the two earlier 
occasions. We have already referred to 
the fact that before the Rent Controller 
the 1st defendant's case was that the 
plaintiff should separately file a suit for 
. partition, even assuming she is entitled 
to any share. There was no whisper 
about a panchayat or a contemporaneous 
family arrangement. Even so, as late 
as 1969 when he was called upon to 
answer the first suit filed by the mother 
for a declaration of her half share in 
the property, the son would say that the 
plaintiff was never in possession of the 
suit building and that he continued to 
be in possession and therefore she was 
not entitled to a half share therein. 
‘Obviously, he introduced this concept 
of possession for the first time having 
been enlightened of the conflicting posi- 
tion of law then prevailing as to what 
would be the quality and quantity of 
tight of a Hindu widow who, without 
reducing the weight of her right under 
the Hindu Succession Act, 1937 into 
physical possession, was contending that 
she was entitled to that share which her 
husband was entitled in accordance with 
the provisions of the Hindu Succession 
Act, 1956. But that as it may, even in 
his written statement in O.S. No. 117 of 
1972 the 1st defendant never put up the 
case of the panchayat. We have already 
expressed our views on the testimony of 
D.Ws. 2 and 3. . 

9. D.W. 1’s evidence obviously being 
interested cannot take us further. The 
mere fact that there are certain recitals 
in Exhibits B-1 and B-6 by way ' of 
endorsements to show that a/ sum of 
Rs. 16,800 was received by the mother, 
cannot support the lst defendant's case 
that there was-a panchayat and consequent 
upon that panchayat'a decision by way 
of a family arrangement was arrived. at 
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whereunder the mother accepted to 
receive a sum of Rs. 16,800 in full quit 
of her rights against the family house 
and above all should be deemed to have 
released and relinquished her right there- 
to by necessary implication. Though ;t 
may not be necessary in this case to ex- 
press any opinion on the question whether 
in such circumstances the best evidence 
namely, a written instrument of release 
ought to have been, sought for by the 
lst defendant, yet Mr. Vedantham’s 
case is that if possession is taken by a 
member of a family pursuant to a 
family settlement and if such possession 
is proved and attributable to the decision 
of panchayatdars at a family council 
held for that purpose, then such conduct 
by itself is proof of the acceptance of 
the decision of the panchayat and also is 
reflective of the family settlement 
arrived at between the members; we are 
not called upon in this case to express 
any opinion on the impact of non-avail- 
ability of a registered deed of release. 
But having regard to the absence of a 
plea as to a panchayat etc., in the earlier 
litigation between the parties and as we 
are unable to believe D.Ws. 2 and 3 and 
therefore necessarily their testimony has 
to be rejected, we are of the view that 
the family settlement as pleaded by the 
appellant in this case is not true. 


10. The other question therefore which 
survives for consideration is the legal 
question. The poser in this case revol- 
ves upon the content, weight and scope 
of the right of a Hindu widow under 
the Hindu Women’s Rights to Property 
Act, 1937 and the impact of the later 
codified law under the Hindu Succession 
Act, 1956, over it after it came into 
force. Originally, under the 1937 Act 
a Hindu widow’s: right was severely cir- 
cumscribed by the provisions of that Act. 
She had no doubt a demonstrable right 
to obtain the entitlement to which her 
husband was entitled to either in his self- 
acquired property or in the coparcenary 
in which he was a member. She’ could 
demand a partition of her share from 
the other sharers or coparceners. But 
the overall limitation or circumspection 
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which was conceived by the 1937 Act 
was that she should not, for reasons not 
contemplated and accepted by the then 
personal law of Hindus, sell or alienate 
her share except for accredited and sanc- 
tioned. purposes. The question -arose 
whether such a right which she obtained 
under the 1937 Act was a bare incorpo- 
real right or whether she could subject- 
ively crystalise it without even demand- 
ing -a partition of her own. share but by 
merely projecting it as a right known 
to jurisprudence. There was no uni- 
form now on this aspect. It is for this 
purpose -was requested Mr. Gopalarat- 
nam as . well as the counsel for the 
appellant to assist ts in understanding the 
content and weight of that right. which a 
widow obtained under the 1937 Act. 


11. In this particular case, the husband 
died prior to the 1956 Act. The widow 
did not take any steps to crystallise her 
right by reducing her entitlement to 
corporeal possession of her share either 
by demanding a partition from the other 
sharer or by instntuting a suit for parti- 
tion in order to secure the relief under 
the 1956 Act. One such suit for parti- 
tion was filed long after 1956 and, to 
wit, in 1971. It is in this  perspec- 
tive that the question has arisen whe- 
ther the widow’s interest in the circum- 
stances stated above is 'property' which 
is enforceable in the eye of law . with- 
out herself securing possession- of her 
share either by asking for it or ‘by 
instituting ‘a suit for it. It has been. 
held by our Court that such an interest 


which a Hindu widow -acquired under’ 


section 3 (2) of the 1937 Act got itself 
defined as soon as an unequivocal demand 
for partition is made by her. The 1956. 
enactment which has made good strides 
in systematically and dimensionally: 
improving and increasing the content of 
such a right of a Hindu widow under the 
1937 Act has made it explicit in section 
14 (1) that any property possessed by a 
female Hindu, whether acquired before 
or after the commencement of the Act, 
shall be held. by. her as full owner thereof 
and not as a limited: owner. The 
Explanation to sub-section 14 (1) is also 
apposite and it may be quoted: 
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"Explanation: In this sub-section, 
- ‘property’ includes both movable and 
immovable property..acquired. by a 
- female Hindu by inheritance or devise, 
or at a partition, or in lieu of main- . 
tenance or by gift from any person, 
whether a relative or not, before, at 
or after her marriage; or by her own 
skill or, exertion, or by purchase or by 
prescription, or in any other manner 
whatsoever, and also any,such property 
held by her as stridhana immediately 
before the commencement of this Act.” 


Having regard to the induction of certain 
privileged statutory provisions under the 
1956 Act it is for consideration whether 
still a demand for partition by a: Hindu 
widow in the circumstances stated above 
is a condition precedent or a sine qua- 
non for the enlargement of her limited 
estimate under the ‘1937 Act into an 
absolute estate within the meaning of 
section 14 (1) of the 1956 Act. 
Mr. Gopalaratnam, while assisting us as 
amicus curiae since the other .qualifying 
sharers in this case are not interested in 
participating in this litigation, took us 
through the. myriad laws „commencing 
from 1953 and ending, with 1977. We 
have. already touched upon the earlier 
view which had undoubtedly survived (as 
it ought to-be, in those days when the 
1956 enactment opened, the floodgates for 
expanding the just and rightful rights of 
Hindu women and widows) which provi- 
ded that if.the woman divided: herself 
from the other members of the family 
during. her life-time, où her demise the 
succession would be traced to her husband 
on’ the "pasis that the property was her 
separate property. ' 

12. Later, Rajagopala. Ayyangar, J., 
had occasion to consider. the question— 
what would be the scope of that right. 


of a Hindu woman after the passing of 


the Hindu Succession Act, 1956, in 
Kuppethammal v. Sakthi1, and he 
observed : 


' "In the case of the separate: property- 
- of the last male owner section 3 (1) 
enacts that the widow or all the widows: 





"l. (1957) 70 L.W. 249 : A.L.R..1957-Mad.; 605.. 
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together in case of a plurality of 
widows of the deceased shall be 
entitled to the same share as the 
son and under sub-section (2) of 
the section, in the case of  copare- 
nary property she or they were to 
have the interest of the deceased. 
The vesting in either case is absolute, 
in the sense that the statute does not 
impose any condition or require any 
formalities to be complied with before 
the share or the interest becomes 
vested. 


It might be that if the exercise of the 
rights conferred by the enactment is 
obstructed or the enjoyment of the 
tights conferred is disputed by any 
hostile act the widows might be com- 
pelled to resort to Courts to indicate 
their right but this clearly does not 
import into the right any imperfec- 
tion or render the rights created in- 
choate in any manner.” 


Still later, the question which is posed 
in the first instance arose as to what is 
the meaning of the expression ‘possessed’ 
in section 14 (1) and whether such pos- 
session should be, as is popularly under- 
stood, physical or constructive possession 
or is it enough if an incorporeal right 
to possess or juridically possess the pro- 
perty is the equivalent of the popular 
understanding ọf the word “possess” in 
section 14 (1). In Kotturuswami v. 
Setre Veeravva', the word ‘possessed’ in 
section 14 has been explained thus: 


“The word ‘possessed’ in section 14 
is used in a broad sense and in the 
context means the state of owning or 
having in one’s hand or power’.. 


The same view was expressed by the 
Supreme Court in Munna Lal v. S. S. 
Rajkumar? and in a subsequent decision 
in Mangal Singh v. Rattno?. In the 
last case the Supreme Court considered 
this legal concept rather elaborately and 
expressed thus: 


1. 1959 S.C.J. 437: (1959) 1 An.W.R. (S.C.) 
158 : (1959) 1 M.L.J. (S.C.) 158 : A.LR. 1959 
S.C. 577. 

2. A.LR. 1962 S.C. 1493. 

9. (1968) 1 S.C. J. 487 : (1967) 3 S.C.R. 454: 
AA.R. 1967 S.C. 1786. - 
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“Thus, three different meanings are 
given: one is the state of. owning, the 
second is having a thing in one's own 
hands, and the third is having a-thing 
in one's own power. In a case, where 
property is in actual physical posses- 
sion, obviously it would be in one's 
own hands. If it is in constructive 
possession, it would be in one's own 
power. Then there is the third case 
where there may not be actual, 
physical, or constructive possession 

- and,- yet, the person still possess 
the right to recover actual. physical 
possession or constructive possession ; 
that would be a case covered by 
the expression ‘the state of owning’ 
— It appears to us that the 
expression used in section 14 (1) of 
the Act was intended to cover cases of 
possession in law also, where lands may 
have descended to a female Hindu and 
she has not actually entered into them. 
It would, of course, cover the other 
cases of actual or constructive posses- 
sion. On the language of section 14 
(1), therefore, we hold that this pro- 
vision will become applicable to any 
property which is owned by a female 
Hindu, even though she is not in 
actual, physical or constructive posses- 
sion of that property." 


We therefore come to the stage: when 
there is an authoritative binding opinion 
of the Supreme Court that 'possession' 
within the meaning of section 14 (1) of 
the Act need not be possession in the 
dictionary meaning of that expression, 
but in the legal sense of entitlement to 
secure such possession. This is the 
second stage. We have set out the first 
stage when it was thought that a demand 
for partition or a suit for separate pos- 
session as a result of an action for parti- 
tion was necessary to liberalise the con- 
tent of the right of a Hindu woman 
under the Hindu Women’s Rights to 
Property Act, 1937. 

13. The second stage, we have reached 
as above is wherein the Supreme Court 
has said that such possession need not 
be actual, physical or constructive and it 
wil be sufficient that she has’ the 
power to possess. In Badri Pershad v. 


ilj 


Kanso Devi, the Supreme Court 
expatiating again on the.word ‘posses- 
sion’ said: - , 
“Where: a female Hindu acquires an 
interest under the Hindu Women’s 
Rights to Property. Act, 1937 in the 
properties of her husband which- dre 
later on partitioned by metes ‘and 
bounds and she.gets possession of 
the properties allotted " to her then 
She is not only ‘possessed’ of that 
property at the time of coming into 
, force of the Hindu Succession Act 
""but "has-also acquired thereunder 
before its commencement and hence 
will become an absolute owner under 
- sub-section (1)." 


‘They would also add that the word 
“acquired’ in sub-section (1) has to be 
given the widest possible meaning and 
the word ‘possessed’ in sub-section (1) 
has also to be interpreted in its widest 
connotation and ‘possession’ contem- 
plated therein may be in any form recog- 
nised by law. 


14. Ismail, J., in C.S. No. -57 of 
1964 did consider many of the above 
‘decisions in his instructive judgment deli- 
vered by him sitting on the, Original Side. 
As usual in this Court, such decisions 
rendered by Judges sitting on the Origi- 
nal Side are felt by the reporters of our 
Journals as unreportable and it has not 
seen the light till this day. - 


15. After 1970 in the third stage we 
have again the decision of the Supreme 
Court almost reiterating the position. In 
Tulasamma v. V. Sesha Redd?, the 
Supreme Court said, sub-section (1) of 
section 14 is large im its amplitude and 
covers every kind of acquisition of pro- 
perty by a female Hindu including acqui- 
sition in lieu of maintenance and where 
such property was possessed by her at 
the date of commencement of the Act 
or was subsequently acquired and pos- 
sessed, she would. become the full owner 





1. (1970) 2 S.C.J. 114: (1970) 2 S.C.R. 95: 
A.LR. 1970 S.C. 1963. 

2. (1978) 1 S.C.J. 29 : (1977)3 S.C.C. 99; 
(1977) 2 A.P.L.J. (S.C.) 14: (1977) 3 S.C.R. 
261 : A.LR. 1977 : S.C. 1944, | 
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of the property. It is not necessary to 
increase the E EE 


16. The net result of the exposition of 
Jaw as made by'the Supreme Court and 
our. Court is that it is not necessary for 
a Hindu widow entitled to rights under 
the 1937 Act to seek for partition either 
by -demanding it or by filing a suit for 
that purpose. Her entitlement or right 
to. possess the property under the 1937 
Act enlarges’ itself by reason of the 
liberal and wide amplitude of section 14 
(1) of the 1856 Act. Thus understood, 
the ist defendant's case that the plain- 
tiff was not entitled to a right to insti- 
tute an action for partition because she 
was not in possession of the suit house, 
fails. The lower Court, therefore, was 
right though for different reasons in 
having accepted the case of the plaintiff. 


17. Now that the mother—Andalammal 
is dead, her share in the property would 
be inherited bv her five daughters and the 
two.sons—including the appellant. The 
final decree will therefore take note of 
this and divide the property or its money 
equivalent equally as between the .six 
respondents brought on record as the 
legal representatives of the deceased 
Andalammal and also the appellant. 


18. We .are indeed thankful to 
Mr. Gopalaratnam for having readily 
consented to assist us in this case as 
amicus curiae. 


R.S. av — Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS. 

PRESENT :—G. Ramanujam, J. 

Whiteway Dresses, Madras 
Petitioner* 

v. 


The Presiding Officer, II Additional 
Labour Court, Madras and another 


Respondents. . 


. Tamil Nadu Shops and Establishments 

Act (XXXVI of 1947), sections 2 (12), 
10 (2), 11; (2) and 25—Tailor engaged. 
on piece rate basis by a ready- -made 
garments business—Whether a “person 
employed” —Clam for compensation in 
lieu of holidays and leave wages — 
Conditions ; prescribed in section 25- to 
be looked into before granting compensa- 
tion. 


A tailor was engaged by Mis. W. D. 
a partnership of read-made garment 
business on, piece rate basis. The tailor 
claimed that he was a “person employ- 
ed” within the meaning. of. section 2 
(12) of the Tamil Nadu Shops and 
Establishménts Act and claimed before 


the Labour Court that he was entitled to . 


compensation in lieu of holidays and 


leave wages. 


The claim was resisted on the T 
that he was-not a ‘person employed’ 
within section 2 (12) of the Shops and 


Establishments Act, that he was not en- 


titled to wages for weekly closing days 
and national and festival holidays when 
the shop ‘remained closed and that he 
was not entitled to relief under Chapter 
VI of the Act. The Labour Court up- 
held the claim and awarded compensation, 
On a writ petition challenging the award, 


Held: The mere fact that an employee 
is paid on piece rate basis rather than on 
a regular monthly basis does not mean 
that there is no master and servant rela- 
tionship between the employer and em- 


ployee. The mode of payment could 
not decide the issue whether or not 
the relationship between M|s. W. D. 


*W.P. No. 6695 of 1973. 
22nd February, 1978. 


. petitioner. 
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and the second respondent (tailor) - 
was one of. master. and servant - 


It was always open to the employer to- 
choose the mode of payment; it might 
be either on the basis of number of hours. 
of work, or on a piece rate basis. There- 
fore, the mere fact that the second res- 
pondent was paid on piece rate basis 
would not take him outside the defini- 
tion of a "person employed", if there 
were other circumstances which indica- 


. ted that his employment was regular and 


his work was under the control of the 
[Para. 7.] 


Before a person employed was granted. 
the monetary compensation in lieu of 
weekly holidays, sick leave and casual 
leave, certain conditions set out in sec- 
tion 25 had to be complied with. Al- 
lowing the claim of the employee straight- 
away without going into the question of 
his entitlement to the items claimed by ' 
him and as to the. quantum to which he 
is entitled under the provisions of sec-- 
tions 10 (2), 11 (2) and 25 of the Shops 
and Establishments Act and sections 3 . 
and 5 of the National and Festival Holi- 
days ds is not warranted. 

pos [Paras 11 and 13. J 


Cases - referred to: —, 
In re LLR. 


Raimaswami M udaliar, | 
(1959) Mad. 245: 72 L. W. 100: 
(1959) M.L.J.- (Cr.) 46: (1959) 1 


M.L.j. 60:-A.I.R.: 1959 Mad. 203; 
D. C. Dewan Mohideen Sahib & Sons . 
v. United Bidi Workers’. Unton, (1964) 
2 Lab. L. J..633;. Madurai General. 
Workers Union v. Brinda Textiles, - 
Handloom Factory, (1968) 2 Lab.L.J.. 
101; Dalmia Cement (Bharat) Lid. v. 
Their Workmen, (1961) 2 Lab.L.J. 
130; Bombay Gas Co., Ltd. v. Kulkarni, 
A.I.R. 1965 Bom. 172. 


Petition under Article 226 of the Consti- 
tution praying the High Court to issue a. 
writ of certiorari calling for records in 
C.P. No. 15 of 1971, on the file of 
Ist respondent and quash the order, dated 
14th June, 1973. 


A. R. Jagadeesan,: IOf' Besos, » 
V. Krishnan, for Respondent. 
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The Court made the following 
OnpER.— The petitioner herein is a 
partnership.concern engaged in the manu- 
facture and sale of ready-made. garments 
at No. 9, Memorial. Hall Steet, 
Madras-3. ‘The second respondent 
herein along with seven others filed 
claim petition No. 15 of 1971, on the 
file of the Labour Court, first respon- 
dent herein, under section 33 (C) 
(2) of the Industrial. Disputes Act, 
claiming in all a sum of Rs. 4,448 
as and for holidays and leave wages 
for a period of six years ending 1970. 
We are not concerned with the claim put 
forward by the other claimants in this 
writ petition. We are concerned in this 
case only with the claim put forward by 
the second respondent. 


2. The claim was resisted by the peti- 
tioner on the ground—(1) that the 
second respondent is not a 'person em- 
ployed' as defined in section 2 (12) of 
the Tamil Nadu Shops and Establish- 
ments Act, 1947 (hereinafter referred to 
as the Act), (2) that the second respon- 
dent had no manner of right for wages 
for weekly closing days and for the 
national and festival holidays when the 
Shop remained closed, and (3) that he 
is not eligible for any relief under Chap- 
ter 6 of the Act. The first respondent, 
however, held that the second respondent 
is a ‘person employed’ as.defined in 
section 2 (12). of the Act, that therefore, 
he is.entitled to claim the benefits of the 
Act, and that he is entitled to the sum 


claimed by him in the claim petition. : 
In this view the Labour Court awarded ` 


a sum of Rs. 4,448 as claimed by the 
second respondent, by an order dated 
14th June, 1973. The -validity of the 
said award has been challenged in this 
writ petition. 

3. Firstly, it is contended that the 
second respondent cannot be brought 
within the definition of a ‘person employ- 
ed’ under section 2 (12) of the Act. 
Secondly, it is contended that even if the 
second respondent is taken to be a 
‘person employed’, he is not entitled to 


the entire amount claimed by him and 


that the first respondent. erred in allow- 
M LJ-—6/ 


ing the claim put forward by the second 
respondent in its entirety, overlooking 
the provisions of the said Act and the 
Tamil Nadu National and . Festival 
Holidays -Act under which the second. 
respondent -will be entitled.if at all only 
to a lesser sum. 


4. On the question as to whether the 
second respondent is a ‘person empolyed' 
as defined in section 2 (12) of the Tamil 
Nadu Shops and Establishments Act, 
1947, the learned counsel for the peti- 
tioner refers to the facts established .in 
this case and contends that the second 
respondent is only a piece rate worker 
and is not in the regular . employment. 
of the petitioner. According to him, 
there was no compulsion for the second. 
respondent to come and work, the 
amount paid to him always depended 
upon the number of garments stitched by 
him' and there was no control or supervi- 
sion of the work to be done by the 
second respondent as a tailor except for 
the fact that the ultimate garments 
stitched by him should be in accordance 
with the design given by the petitioner. 
The learned counsel for.the petitioner 
refers to the decision of a Division:Bench ` 
of this Court in Ratnaswami Mudaliar 
and others, In re, in support of his: 
plea that such a piece rate worker cannot 
be brought within the definition of a 
‘person employed’. That was the case 
of a weaving concern where bedsheets : 
and towels were manufactured by piece . 
rate workers. The question arose whe-- 
ther there was relationship of master and - 
servant betweén the owner of the weav- 
ing factory and the persons who under- 
took the job of. weaving bedsheets and 
towels'on the basis of piece rates, and . 
whether these persons would come with- 
in the definition of worker as defin- 
ed under the  Factories Act. This 
Court held. that there being’ no effective 
control or supervision of the owners of. 
the factory sheds in which weaving was 
done over the persons working:in the 
sheds, there was no contract of ‘service 


1 LL.R. (1959) Mad. 245: 72 L.W. 100: 
(1959) M.L.J. (Grl.) 46: -(1959) I M.L.]. 60: 


A,I.R. 1959 Mad. 203. 
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‘between them and that the miscellaneous, 
heterogenous and irregular piece workers 
employed ,therein cannot be treated as 
workers-as defined in the Factories Act. 
According to the learned Judges, it was 
purely a case of contract for service of 
independent contractors and the relation- 
ship between them will not attract the 
provisions of the Factories Act. 


5. However, in view of the later deci- 
sion of this Court and of the Supreme 


‘Court, the above decision of this Court 


cannot bé said to hold the field. In 
D. C. Dewan Mohideen Sahib and Sons 
y. United Bidi Workers Union, the 
Supreme Court had occasion to deal with 
the scopeiof the definition of ‘workman’ 
under section 2 (s) of the Industrial 
Disputes ;, Act. In that case, a bidi 
manufacturer engaged a number of per- 
sons on contract for getting the work 
of rolling the bidis done and such per- 
‘sons in turn engaged a’ number of other 
persons who took the leaves home for 
‘cutting them in proper shapes and rolling 
the bidis. The work. of rolling the bidis 
was donelby such persons.in the premises 
of the intermediaries with the materials 
supplied to them, by süch intermediaries. 
‘The necessary materials like thread, bidi 
leaves and tobacco were supplied to the 
intermediaries -by- the bidi manufacturer. 
Payment:to the bidi rollers was made on 
piece’ rate basis by the intermediaries. 
"The intermediaries were paid by the 
manufactürer the commission as well as 
the piece.rates. On these materials, the 
‘Tribunal |had held that the real employer 
of bidi rollers was the bidi manufac- 
turer. When the matter was taken to 
the Supreme Court, it took the view 
that the.bidi rollers were the employees 
of the bidi manufacturer, that the inter- 
mediaries were merely branch managers 
appointed bv the bidi manufacturer, and 
that the relationship of master and ser- 


vant subsisted between the bidi roller 
and the bidi manufacturer. After 
referring to certain earlier decisions 


rendered by it, the Supreme Court ulti- 
mately observed:— 





1 (1964) 2 L.L.J. 633. - 
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“Tt is in the light of these decisions 
that we have to decide whether the 
workmen who work under the so- 
called independent contractors in these 
.cases are workmen of the appellant. 
It has been found by the Tribunal. 
and this view has been confirmed by' 
the appeal Court that the so-called 
independent contractors were . mere. 
agents or branch managers. of the 
appellants. We see no reason.to dis- 
agree with this view taken by the 
Tribunal and confirmed by the. appeal 
Court on the facts of these cases. 
We are not unmindful in this connec- 
tion of the view taken by the learned 
single Judge when he held that on the 
agreements and the facts found the 
so-called intermediaries were indepen- 
dent contractors. We are however of 
opinion that the.view taken by the: 
appeal Court in this connection is the 
right one. “As the. appeal Court has 
rightly pointed out, the so-called. inde- 
. pendent contractors were indigent per- 
sons who were in all respects under the 
control of the appellants. There is in 
our opinion little doubt that this sys- 
tem has been. evolved to avoid regula- 
tions under the Factories Act". — 


6. In a later decision in Madurai 
General Workers Union v. Brinda 
Textiles, Handloom Factory1, - Rama- 
krishnan, J., had held that even ‘when 
the workers are’ paid on piece work 
basis, they can bė treated as workmen 
under the Industrial Disputes Act, if 
there is regularity of attendance, if they 
have to work on specified warps supplied 
by the management during specified 
hours, and if there are supervision and 
control in makine the article. 


7. In this case, it has been found that 
the petitioner’s shop is open for specified 
hours and persons like the second 
respondent have to work during these 
hours; that there is regularity of attend- 
ance; that the second respondent is to - 
stitch the garments inside the petitioner’s 
manufactory and that the ultimate 
garments stitched by the second respon- 


»— 


1. (1968) 2 L.L.J. 101. . 
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‘dent should be in accordance with the 
design given by the petitioner. On the 
‘evidence, it appears to be very clear that 
the persons like the second respondent 
have been employed to work inside the 
ietitioner's premises for stated hours, 
though wages paid to them depend 
upon the number: of garments stitched 
‘out of the materials supplied by the 
petitioner. The learned counsel for 
the petitioner says that except as to 


the proper design of the garments 
there is no control on the work done 
by the secosd respondent. I am of 


the view, having regard to the nature 
Of the work undertaken by the second 
respondent of stitching the garments 
which have to be ultimately sold in the 
market, the petitioner should have neces- 
sarily a quality control. It is also not 
in dispute that if the garments are not 
stitched as per the instructions of the 
petitioner, he can ask the second respon- 
dent to rectify the defects, if any. That 
‘means that the petitioner has got a right 
of rejection also of the work done by the 
second respondent. There is also a 
Tegister maintained showing the number 
of days worked and the weekly payments 
made by the petitioner to persons like the 
second respondent. That also indicates 
that there is some regularity in the work 
done by the second respondent and 
others, within the premises of the peti- 










second respondent has been paid on 
piece rate basis rather than on a regular 
monthly basis, it cannot be said that 
there is no master servant relationship 
between the petitioner and the second 
respondent. The mode of payment can- 
not decide the issue whether or not the 
relationship between the petitioner and 
Ithe second respondent is one of master 
land servant. It is always open to the 


i 
f 


lit may be either on the basis of number 
lof hours of work; or on a piece “rate 
‘basis. Therefore, the mere fact. that 
(the second respondent was paid on piece 
|rate basis will not take him outside the 
definition of a ‘person employed’, if there 
Jare other circumstances which indicate 
that his employment was regular and his 


ioner. From the mere fact that the. 


{employer to choose the mode of payment’: 


work was under the control of the peti- 
tioner. In my view, therefore, the first 
respondent is right in holding that the 
second respondent is a ‘person employed’ 
and that he can maintain the claim peti- 
tion against the petitioner under the pro- 
visions of the Shops and Establishments 
Act. 


8. The next contention of the learned 
counsel for the petitioner is that the 
Labour Court is in error in accepting 
the claim of the second respondent in 
toto without going into the question as 
to whether the second respondent is 
entitled to any payment under the provi- 
sions of the Shops and Festival Holidays 
Act. This contention of the learned 
counsel has, however, to be accepted. 
In the claim petition, as far as the second 
respondent is concerned, the following 
three amounts were claimed— 


Average piece rate wage 


per day Rs. 8/- 


l. Wages due for ‘weekly 
holidays 52 weeks x; 6 


years X Rs8; ^ ~: Rs. 2496.00 
2. Wages due for leave. oe mE 

36 days x 6 years | — 

X Rs 8. 7 |! 75-* 1568.00 


3. Wages duc. for. National . 
Festival holidays 8 days.- 

- X 6 years X Rs. 8... 384-00 

| - .Rs. 4448-00 


It was stated in the counter statement of 
the petitioner that there is no liability for 
payment of the amount claimed, apart 
from saying that the secorid réspóndent 
not being a ‘person émployed’ was not 
entitled to claim any amount under sec- 
tion 33 (C) (2) of tlie Act: 


9. <A perusal of the impugned order of 
the Labour Court indicates that it first 
took the question whether the second 
respondent is a ‘person employed’ and 
after holding that he is. a ‘person employ- 
ed' it straightaway proceeded to hold 
that the claim made by the second respon- 
dent is reasonable, and therefore, it has 
to be allowed. In doing so, the Labour 
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Court has: completely shut its eyes to the 
various provisions of the Tamil Nadu 
Shops and Establishments Act: and 
National and Festival Holidays Act. 


10. In this case, a sum of Rs. 2,496 
has been claimed as wages due for 
weekly holidays and that has been 
calculated for 52 weeks for six years at 
the rate of Rs. 8 per day, Next, a 
sum of Rs. 1,568 has been claimed as 
wages due for earned leave, sick leave 
and casual. leave, for 36 days for a 
period of six years, at the same rate 
Rs. 8 per day. It has already been 
noted that the second respondent has 
been paid on a piece rate basis and not 
on a regular monthly basis. The regis- 
ter of wages which has been marked as 
Exhibit R-1, also shows that the second 
respondent along with some others has 
been paid.wages on weekly basis for the 
number of garments made by him. 
The wage register indicates that the 
different amounts were paid for different 
weeks. In this case the second respon- 
dent has claimed wages under three 
heads at the rate of Rs. 8 per day. He 
has not shown how the rate of Rs. 8 
per day has been claimed by him. The 
average rate of wages per day has to 
be calculated by dividing the total wages 
paid to a ‘person employed’ by year or 
month, whichever is taken as basis. 
Therefore, the Labour Court should have 
actually ascertained the ordinary average 
rate of wages for dividing the total wages 
paid in a‘particular month by the num- 
ber of days worked during that month. 
In this case, the Labour -Court has 
blindly accepted the wage rate at Rs. 8 
per day as claimed by the second :respon- 


dent without going into the question as. 


to whether it represents the average rate 
of wages paid per day. 


11. Item 1, which relates to. wages 
claimed for weekly holidays has to be 
dealt with under section 11 of the Tamil 
Nadu Shops and Establishments Act, 
1947. That section says that every shop 
shall remain entirely closed on one day 
of the week and that the persons employ- 
ed in the shop shall be allowed in each 
week a holiday of one whole day. As 
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regards the claim for wages for earned. 
leave, sick leave and casual leave, we have 
to look into section 25 of the Act. Sec- 
tion 25 (1) of the Act entitles a person. 
employed to have for a period of 12 days. 
earned leave after 12 months' continuous. 
service in the subsequent period of 12 
months provided that such holidays can- 
not be accumulated beyond a period of 24- 
days. Explanation to the said sub-sec- 
tion provides for the manner of determin- 
ing the continuous period of service. Sub- 
section (2) entitles a person employed 
to have 12 days leave on the ground of 
sickness incurred or accident sustained: 
by him and also to casual leave with: 
wages for a period of 12 days on any 
reasonable grounds. ^ Sub-section (3). 
provides the conditions which are to be 
satisfied before a person employed 
becomes entitled to 12 days annual boli- | 
days. Thus before a person employed |; 
is granted the monetary compensation f: 
in lieu of weekly holidays annual holi-; 
days, sick leave and casual leave, certain | 
conditions set out in section 25 have to} 
be complied with. 





12. The learned counsel for the peti- 
tioner contends that in respect of sick 
leave and casual leave, there is no provi- 
sion for encashment of the leave not 
availed -of, and therefore, the second: 
respondent is not entitled to claim com- 
pensation under section 33 (2) (c) in: 
respect ‘of sick leave and casual leave not 
availed of. It is also contended that the- 
claim 'for wages in lieu of annual holi- 
days not availed of, if at all, has to be: 
restricted to a period of 24 days as pro-- 
vided under the Act. Itis also contend- 
ed that; even for the maximum period: 
of 24 days of annual holidays, the person 
employed can encash the same only in the- 
event of the condition set out in sub- 
section (3) of section 25 being satisfied’ 
and not otherwise. As regards the- 
claim made under the third head which 
relates to national holidays, before a 
person employed claims compensation for: 
those holidays, he must satisfy the con-- 
ditions provided in sub-section (3) of sec-- 
tion 5 of the National and Festival Holi— 
days Act read with Rule 6. 


IT) CHINNA THEVAR 2. 
113. However, in this case, as- already 
|stated, the Labour Court has chosen to 
straightaway allow the claim made by 
«the second respondent without going 
‘into the question as to the second 
respondent's entitlement for the three 
items of claim made by him and as to 
the quantum to which he is entitled under 
|the provisions of sections 10 (2), 11 
1(2) and 25 of the Shops and Establish- 
|ments Act, and sections 3 and 5 of the 
[National and Festival Holidays Act. 







14. The learned counsel for the -peti- 
tioner referred to certain decisions 
touching the interpretation of section 25 
of the Shops and Establishments Act, 
and they are Dalmia Cement (Bharat) 
Lid. v. Their Workmen* and Bombay 
Gas Co., Lid. v. Kulkarni. 


15. As the Labour Court has not consi- 
‘dered the second respondent's claim in 
ihe light of the statutory provisions set 
out above J have to remit the matter to 
the Tribunal for fuller consideration, 
and therefore, it ' is not necessary to 
consider the scope of the above decisions 
at this stage. The order of the Labour 
Court is therefore set aside with a direc- 
tion: to consider,the second respondents 
claim in the light of the provisions set 
out above and to decide: (1) whether 
the second respondent is entitled to the 
claim of salary under the three heads 
set out above; and (2) if so, what is 
the quantum of money payable by the 
petitioner to the second respondent in 
the light of the above provisions. This 
writ petition is, therefore allowed. Both 
the parties are at liberty to adduce oral 
and documentary evidence with-reference 
to the above two questions. . The find- 
ing given by the Labour Court that the 
second respondent is a ‘person employed: 
is affirmed. No ‘costs.’ 


SJ. — 





Petition allowed. 


URS (964) PEL 130, 772. 72 n. 
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IN THE HIGH COURT OF Jes 
CATURE AT MADRAS. 


PnESENT:—S. Suryamurthy, J. 


Chinna Thevar Petitioner* 


v. 


Gnanaprakasi Ammal and another 
Respondents. 


Transfer of Properiy Act (IV of 1882), 
section 53-A—Proceedings for eviction 
from building by landlord against tenant 
in Rent Control Court — Allegation of 
of wilful default — Tenant setting up 
agreement of sale in his favour—Agree- 
ment whether can be used as a shield 
against the proceedings for eviction — 
Tamil Nadu Buildings (Lease and Rent 
Control) Act. 


Feld, that in the proceedings instituted 
by the landlord under the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
for eviction, the tenant is entitled to set 
up the agreement of sale in his favour 
as a shield in defence to the action: 
[Para. 8.] 


Till the contract of sale was obtained, 
the petitioner-tenant only occupied the 
position of lessee. But after the date of 
the contract and after it was performed 
in part by consideration being paid for 
the contract and the Jandlord allowed the 
tenant to remain in possession by rea- 
son of the new status created under the 
contract it was no longer open to the 
landlord,'to contend that the right of 
possession claimed by the petitioner was 
referable to the contract of lease. The 
conditions laid down in section 53-A of 
the Transfer of Property Act are fulfilled 
even though a contract to sell alone had 
been obtained. '[Para. 7.] 


It is not necessary fhat a deed of trans- 
fer must have been obtained before sec- 
tion 53-A of the Transfer of Property 
Act. can be invoked. acd 7.] 


Cases referred to:— 


Munuswami: Gounder v. Erusa: Giuda 
(1974) 1 M. L.J. 499: 87 L. W: 291: 


*C.R.P. No. 1673 of 1975. - . 
18th January, 1978. 


234 or ee 
A. I. R. 1975 Mad. 25; Annamalai 
Goundan v. Venkatasami Naidu, (1959) 
1 M.L.J. 301: I.L.R. (1959) Mad. 
/96: 72 L.W. 265: A.I.R. 1959 Mad. 
354. 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act 
(XVIII of 1960) (as amended by Act 
XXIII of 1973), praying the High Court 
to revise, the order of the Court of the 
Subordinate Judge, Madurai dated 29th 
March, 1975 and made in C.M.A. 
No. 316 of 1972, (in R.C.O.P. No. 4 
of 1972, District Munsif Court, Rent 
Controller, Thirumangalam). 


R. Alagar, for Petitioner. 
R. S undaravaradan, for Respondents. 
The Court made the following 


OnDER.—-This is a Civil Revision Peti- 
tion against an order of the learned 
Appellate Authority (Principal Subordi- 
nate Judge, Madurai) allowing the ap- 
peal against the-order.of the learned Rent 
Controller-cwm-District Munsif, Thiru- 
mangalam who dismissed the petition of 
the landlord: for- eviction of the tenant on 
tlie ground of wilful default in the pay- 
ment of' rent. . 
iy ftev 

2. The tenant who is the revision peti- 
tioner herein contended inter alia that 
he is in'possession. jn ‘pursuance of an 
agreement of'sale in his favour, dated 
24th 'Novémber, 1970 executed by the 
respondents’ herein and Kannan, the son 
of the-first respondent and the brother 
of the second respondent and that, in any 
event, as he did not pay the rent during 
the period“, alleged under the impression 
that he.is m possession in pursuance of 
the agreement” 'of"sale in his favour, all 
the terms"of which he had performed, 
his default was not wilful. He also con- 
tended that not only the respondents 
herein, namely, Gnanaprakasi Ammal and 
Jayapalan but also Kannan are the 
owners of the building, ‘that he was in- 
ducted into possession by all the three 
and that the petition for eviction by two 
of them alone is not maintainable. ^ i 
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3. The learned Rent Controller found. 
that, even though there was default, it 
was not wilful default, because the 
tenant bona fide thought that his posses- 
sion is traceable to the agreement of sale 
in his favour and dismissed the petition. 
for eviction. The learned Appellate 
Authority, purporting to rely on a deci- 
sion of this Court in Munuswami Goun- 
dar and others v. Erusa Goundar* allow- 
ed the appeal, holding that in proceedings 
under the Tamil Nadu Buildings (Lease 
and Rent Control) Act (to be referred! 
hereafter as the Act), the tenant cannot 
rely on the provisions of section. 53-A 
of the Transfer of Property .Act and hold 
the agreement- of sale. as a shield in 
defence to the action for eviction under 
the Act. This view of the learned Ap- 
pellate Authority cannot be sustained. 


4. In Munuswami Goundar and: others 
v. Erwsa Goundar!,. a- Bench-of -this 
Court.has merely held.that the transferee 
cannot ask for a declaration of title. 

It has not negatived the right of the 
defendant in possession to hold the 
agreement of. sale as a shield to protect 
his possession. On the other hand, 
speaking for thé Bench, Veeraswami, 
CJ., has held that, section 53-A of the 
Transfer of Property Act does confer, 
some right on the transferee, if the con- 
ditions of that section are fully satisfied, 
that this is a right to have the transferor 
or any person claiming under him de- 
barred from enforcing against a trans- 
feree and persons claiming under him 
any right in respect -of the property.-of 
which the transferee has taken or conti- 
nued'in possession, that this right carr 
be enforced by the transferee always as 
a shield and- not as an independent clainr 
either in the capacity of plaintiff or de- 
fendants, that is to say, he cannot ask 
for title basing his claim on the fact that 
he was fulfilled the conditions of sectiorr 
53-A; that he“can,; as a shield, ask for 
protection of the richt envisaged by sec- 
tion 53-A by debarring by getting arr 


. 1 


Os (19701 MEJ. 499 :87 - “LM. 291: ALR. 
1973 Mad. 25. | 
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injunction against the transferor and 
those claiming under him from inter- 
fering. with his possession. If the trans- 
feree who has fulfilled the conditions of 
section 53-A of the Transfer of Property 
Act can rely on the agreement of sale in 
his favour as a shield in a suit for evic- 
tion and can even ask for an injunction 
to protect his possession as against the 
transferor, there is no reason why he 
should ‘not rely on the agreement of. sale 
in similar circumstances as a shield 
against the landlord in proceedings ‘for 
eviction instituted under the Tamil Nadu 
Buildings (Lease and Rent * Control) 
Act. 
difference in principle between a defence 
to an action in proceedings under the Act 
and a.defence to -an one suit for 
eviction. 


5. In the instant case, the agreement 
in:favour of the revision petitioner, dated 
24th November, 1970-to convey the build- 
ing im the ‘occupation of the revision peti- 
tioner for a consideration of Rs. 2,600 
has ‘been executed by the respon- 
dents and Kannan, the son of the first 
respondent. Exhibit B-2 is an. endorse- 
ment on the back of Exhibit B-1 for the 
receipt of a sum of Rs. 2,000 on 29th 
March, 1971 by Kannan and Jayapalan 
(P.W: 1).- It would appear from this 
endorsement of payment that the entire 
sum of Rs. 2,600 due and payable as 
consideration -for the sale deed had been 
paid by the paymsent of a. sum of 
Rs. 2,000 on that day.  Admittedly, a 
sum of Rs. 600 was-paid on the. date of 
Exhibit- B-t itself. P.W. 1 has admit- 
ted his signature in Exhibit B-2. . How- 
ever, he has endeavoured to get over the 
fact that he has signed in Exhibit B-2 
by claiming that nothing had been writ- 
ten above his signature when he signed 
‘in Exhibit B-2. This is preposterous. 

Kannan has signed above the- signature 
of P.W. 1-in Exhibit:B-2. *sThis*fact 
is proved by R.W..1. A comparison 
of the.signature of Kannan in Exhibit 
B-1 with his alleged signature in Exhi- 
bit, B-2 would conclusively. prove that. the 
signature in Exhibit B-2:is the signature 
of Kannan, brother of P. W. 1. Even 
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if: the signature of P.W. i had been ob- 


tained in blank in Exhibit B-2, the sig- 
nature of Kannan should have been there 
before P.W. 1 signed the same. There- 
fore it is that I characterised the evidence 
of P.W. 1 on this aspect as preposter- 
ous. It would be seen from Exhibit B-Z 
that by .the payment of this sum of 
Rs. 2,000 the revision petitioner had per- 
formed his part of the agreement in en- 


-tirety and what remained to be done was. 


to have the sale deed written and regis- 
tered at the cost of the revision petitioner. 
The learned counsel ‘for the respondents, 
however, requests that the question whe- 
ther a sum of Rs. 2,000 was paid as per 
the endorsement, Exhibit B-2, may be 
left open for determination in a separate 
suit, if either party chooses to go to the 
Court. Therefore I leave that question 
open for consideration in a separate suit. 
However, I am constrained to observe 
that prima facie it appears that a sum of 
2,000 was paid to P.W. 1. as per 
Exhibit B-2. - 


6..-In the arestes the. question 
whether -the revision. petitioner is en- 


titled to rely on the provisions. of section 


53-A of the Transfer of “Property Act 
and hold Exhibit B-1 as a shield against 
the proceedings for eviction initiated by 
the landlord has to be considered. 


7. In Annamalai Goundan v. Venkata- 
sami Naidw, Ganapatia Pillai, .J., has 
considered the ,application of. the provi- 
sions of section 53-A of the Transfer 
of Property Act in proceedings for evic- 
tion instituted by a landlord under Act 


-XXV of 1955 and. has. obseryed that 


“the moment possession is. taken or con- 
tinued under the contract of sale the ori- 
ginal relationship oz landlord and tenant 
ceases to exist and the. landlord. cannot 
take advantage of the provisions of: Act 
XXV of 1955 to file „an application for 
eviction.” He. has further held that 
“after the date of the contract of.sale and 
after it was performed in part by consi- 
deration bd paid for the contract.and 


1. (1959) 1 MLJ. 301: LLR; (1959) Mad, 


796: 72 L.W. 265: A.LR: 1959 Mad, 354. 
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the landlord allowing the tenant to re- 
main in possession by reason of the new 
status created. under the contract, it was 
no longer open to the landlord to contend 
that the right of possession claimed by 
‘tthe vendee was referable to the contract 
of lease; and the conditions laid down in 
section 53-A of the Transfer of Property 
-Act are fulfilled even though a contract 
to sell alone was obtained." ‘The learned 
Judge further held that “if the condi- 
tions stipulated in section 53-A of the 
‘Transfer of Property Act are fulfilled, 
it cannot be denied that the landlord 
would be helpless in a civil Court if he 


resorted to that Court for evicting the - 


petitioners. There is no dispute that 
‘the contract: for sale had been performed 
in part in this case and that it 1s sup- 
ported by consideration. The other re- 
quirement’ whether the petitioner was 
:allowed to continue in possession of the 
property ` ‘in part-performance of the 
contract is not also in doubt, because, 
at the time when the contract of sale was 
entered into, the term of the lease had 
expired and the landlord was free to en- 
force his‘claim for possession, subject' of 
‘course, to the provisions of the Madras 
Cultivating Tenants Protection Act. It 
(is obvious that, till the contract of sale 
|was entered into, the petitioner only occu- 
pied the position of lessee. But, after 
the date of the contract and after it was 
|performed in part by consideration being 
|paid -for the contract and the landlord 
jallowing the tenant to remain in posses- 
|sion by redson of the new status ‘created 
under thé contract, it was no longer open 
ito the latidlord to: contend that the right 
of possession claimed by the petitioner 
|was ‘referable’ to the contract of lease. 

There can be nó doubt in this case that 
the conditions laid down in section 53-A 
‘of the Transfer of Property Act are 
{fulfilled évén though a contract to sell 
"alone was obtained. No authority was 
cited for the contention that a deed of 
transfer should have been obtained by 
petitioners before they could invoke sec- 
tion 53-A. ' Indeed the very language of 
the section is against such a contention. 

‘The question whether this defence. would 
‘be open in'a. proceeding for ;eviction 
under the Madras Cultivating Tenants 
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Protection Act is really beside the point, 
because the moment possession is taken 
or continued under the contract of sale, 
the original relationship of landlord and 
tenant ceases to exist and the landlord 
cannot take advantage of the provisions 
of the Madras Cultivating Tenants Pro- 
tection Act to file an application for evic- 
tion. 


8. The principles laid down in that 
decision are applicable on all fours to the 
In view of the prima 
facie case made out by the revision peti- 
tioner on the basis of Exhibit B-Z that 
he had paid the entire consideration due 
and payable by the sale deed, he had to 
do nothing more than furnish the neces- 
Sary stamp papers for the respondents 
and Kannan to execute a sale deed at his 
cost. Admittedly, no rent was paid by 
the revision petitioner after the date of 
Exhibit B-1. It is also not disputed 
that prior to the date of Exhibit B-1 the 
revision petitioner has been paying the 
rent without any default. From this 
conduct of both parties, it may be in- 
ferred that possession of the revision 
petitioner after the date of Exhibit B-1 
was deemed to be possession in pursu- 
ance of the agreement of sale.  There- 
fore the relationship of landlord and 
tenant had ceased as between the revi- 
Sion petitioner on the one hand and the 
respondents and Kannan on the other. 

On this ground also the revision, peti- 
tioner is entitled to resist the proceed- 
ings under the Act. I also find that 
even in proceedings instituted ‘under the 
Act for eviction, the tenant is entitled 
to hold the agreement in his favour as 
a shield in defence to the action by the 
landlord. . 


9. One-more contention raised by the 
revision petitioner, namely that as the 
lease in his favour was by the- respon- 
dents and Kannan, the proceedings for 
eviction instituted ‘by the respondents 
alone are not maintainable, has not been 
considered by the learned Rent Control- 
ler or the Appellate Authority. - In view 
of the fact that Exhibit B-1 has ;been 
executed by the respondents as well as 
Kannan, I am inclined to accept the.case 
of the revision petitioner as spoken fo by - 
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him as R.W. 1 that the lease. in his 
favour was by respondents and Kannan. 
Therefore the proceedings for eviction 
instituted by respondents alone are. not 
maintainable. Hence this civil revision 
petition is allowed. The judgment of 
the learned Appellate Authority is set 
aside and the petition for eviction is 
dismissed. No costs. 


RS. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—S. Suryamurthy, J.. 


Petition allowed. 





Agastheeswarar and Prasanna Ven- 
katesa Perumal Devasthanam by its 
hereditary Trustee, R. Valliammal 


Petitioner” 
v. 


Varada Reddy and another 
Respondents. 
Tamil Nadu City Tenant’s Protection Act 
(JIT of 1922), section 9 (i)—Ejectment 
suit by landlord—Tenant claiming bene- 
fit under the Act—Landlord directed to 
sell site to tenant — Value per ground 


fixed—Permission given to' tenant to pay: 


value in three years spread in equal 
monthly instalments — Appeal against 
order dismassed—Time for payment of 
compensation amount extended by fur- 
ther three years from the date of the 
order — Appellate Court cannot extend 
time. 


The Court can under section 9 (1) (5) 
of the Madras City Tenants’ Protection 
Act grant time to the tenant for the 
payment of the price fixed up to a period 
of three years, and not beyond. The 
ratio of .the decision in Panchapakesan 
v. Swaminathan, (1976) 1 M.L.J. 338, 
regarding the date that should determine 
the fixation of the price is also applica- 
ble to the date of the order referred: to 
in section- 9 (1) (b) as the date from 
which the period of three years referred 
to therein is.to be: .reckoned. . The 
period of three. years within which the 


* C.R.P. Nos. 3213 and 3294 of 1975. 
15th March, 1978. 
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tenant should pay into Court the market 
value fixed by the Court should be com- 
puted from the date of the order of the: 
Trial Court in the instant ċase. 

[Paras. 3, 2, 5 and 7.] 


Cases referred to:— 


Panchapakesan v. Swaminathan, (1975): 
1 M.L.J. 338; P. Varadan v. Pap- 
pammal, (1976) 89. L.W. 670. 


Petitions under section 115 of Act V of 
1908 praying the High Court to revise 
the Decrees of the Chief Judge, Court 
of Small Causes, Madras dated 30th. 
April 1975 and passed in  Ejectment 
Appeals Nos. 3 and 10 of 1973, respec- 
tively (M.P. No. 3 of 1972 in Eject-. 
ment Suit No. 158 of 1971 and M.P. 
No. 2 of 1972 in Ejectment Suit No. 152 
of 1971 respectively II Judge, Court of: 
Small Causes, Madras). 


A.: S. Kailasam, for Petitioner. 


T. M. Seshadri, for R. Mohan, for 
Respondent in C.R.P. No. 3213 of 
1975. i 


N. Srinivasan, for Respondent in C.R.. 
P. No. 3294 of 1975. 


The Court made the following 


ORDER.—These two civil revision peti- 
tions have been preferred against the 
common judgment of the learned Chief 
Judge (Appellate Authority), Court of 
Small Causes at Madras, dismissing the 
ejectment appeals filed before him and. 
granting a further period of thirty six 
months from the date of his order, 
viz., 30th April, 1975, for payment of 
the compensation due to the landlord. 
fixed by the trial Court. By a judgment 
dated 17th July, 1972, the trial Court 
which directed the landlord to 
sell the sites in the occupation of the 
tenants to the latter at the rate of 
Rs. 10,000 per ground, further permit- 
ted the tenants to pay the value in three 
years, spread in equal monthly  instal- 
ments, with . interest thereon. This 
period,of three years would have come 
to an end on 16th July, 1975. How- 
ever, the learned Chief Judge of the 
Court of Small Causes who heard the. 
appeals preferred against the commor 
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judgment ‘passed by the learned Second 
Judge of Court of Small Causes as trial 
‘Judge, extended the time for payment by 
a further! period of three years from 
30th April, 1975, viz., the date on which 
he delivered the judgment. 
word ‘extended’ is not used by the appel- 
late Judge, the effect of his order grant- 
ing a further period of three years from 
the date of the judgment is to extend 
the time granted by the trial Court. 


j2. The question to be’ considered in 
these revision petitions is whether the 
appellate Court had the jurisdiction to 
jextend the time for. payment beyond the 
period of. ‘three years from the date of 
the order | of the trial Court which it 
confirmed! I am of the opinion that it 
jcannot.. | 


3. Section 9 (1) (b) of the Madras 
City Tenants Protection Act lays down: 


“On su application; the Court shall 
first decide the minimum extent of the 
land which may be necessary for the 
convenient enjoyment by the tenant. 
The Court shall then fix the price of the 
minimuin extent of the land decided 
as aforesaid, or of the extent of the 
land specified in the application under 
clause (a) whichever is less. 
price aforesaid shall be the average 
market value of the three years imme- 
diately | proceeding the date of the 
order. ; The Court shall order that 
within a period to be determined by 
the Court, not being less than ‘three 


months|and not more than three years 


from the date of the order, the tenant 
shall pay into Court or otherwise as 
directed the price so fixed in one or 
more insects with or without in- 
terest.’ 


It appears to me that the Court can 
!grant time to a tenant for the payment 
of the price fixed upto a period of three 
. years, and not beyond. The contention 
lof the learned counsel for the respon- 
dents is that this date is to be computed 
from the date of not only the order of 
. the Court of first instance, but also of 
the order or judgment of the appellate 
Court as well as the revisional Court. 
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If this argument is accepted, there would 
be no outer limit for payment by a 
tenant. Suppose, the trial Court grants 
a period of three years in the first in- 
stance, and an appeal is filed from the 
order of the. trial Court and is pending 
for a period of five years, and’ the appèl- 
late Court, at the end of it, pronounces 
the judgment confirming the order of the 
trial Court and in doing so grants a 
further period of three years for pay- 
ment, what would follow? The tenant 
would gain 51-3, eight years.  A.revi- 
sion may be filed against that order and 
it may be pending for another period 
of five years, and if the revisional Court . 
grants a further period of three years, 
the tenant would gain 5+5-+3, thirteen 
years. In certain circumstances, there 
may be an appeal to the Supreme Court 
also and if the period is to be extended 
further, what would follows? . These are 
the consequences that have to be visua- 

lised if the arguinent of the learned 

counsel -for- the respondents is to be 
accepted and it is held that the date of 

the order contemplated in section 9 (1) 

(b) is the date of the final order of the 
ultimate authority. That would indeed 
be the tenant’s paradise! However, I. 
am unable to ‘stretch the. words of 'sec- 

tion 9 (1) (b) to mean what the learned : 
counsel for the respondents contend that 

they mean. 


4. In Panchapakesan v. Swaminathan’, 
Ramaprasada Rao, J., has observed with 
reference to the first time the entitle- 
ment of the tenant to claim the benefits 
under the Act was given a judicial recog- 
nition, that: 


“It is his specificity in the event that ' 
is pressed ' into service by Mr. Sun- 
daram Iyer when he says that it is 
only that date, when the rights of the 
tenants under the Act are affirmed | 
which enters into the computation for 
purposes of fixing the price of the land 
to which the tenant would be entitled 
in accordance. with the provisions of 7 
the Act and that date alone has to be 
ae ea ks ee 


1. (1975) 1 NLL.J. 338. 
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taken into account. If the argument 
of Mr. Balasubrahmaniam is accepted 
it would be difficult to find any other 
alternative specific date for the ascer- 
tainment of. stich price. It may ‘be 
that appeals or other proceedings be- 
fore the higher hierarchy may be filed 
by the landlord opposing the confer- 
ment of such a statutory benefit on the 
tenant and the appellate Court or the 
Court of revision might take some 
time before deciding whether the 
tenant is entitled to such benefits or 
not.” 


The learned Judge has further laid down 
that: | 


"Such ambulatory and indefinite me- 
thods of fixation of price of land to be 
allotted to a tenant in view of his en- 
titlement under the provisions of the 
Act has to be necessarily avoided if a 
definite date is available for such fixa- 
tion. Such a date for fixation of the 
price, in my view, would reasonably be 
the date on which the tenant's entitle- 
‘ment to compensation is first recog- 
nised by a competent Court which hears 
the matter and decides on it. Of 
course, if at any time another compe- 
tent Court in the higher hierarchy 
sets aside the directive of the Courts 
below that the tenant'is not entitled to 
such an entitlement, then the matter is 
closed. But if the judgments of the 
higher Courts are judgments of affir- 
mance then such orders or judgments 
_ Obviously relate back. to the date of 
- the order of the first competent Court 
_ which decided on the entitlement of the 
tenant under the Act. As a specific 
definite and unambiguous date is avail- 
_ able for valuation of the land to be 
purchased by the tenant pursuant to his 
entitlement under the Act, I am of the 
view that the date for fixation of such 
price should relate back to the date 
when the Court, in the first instance, 
recognizes and confers such a right 
on the tenant and cannot be relegated 
to any other uncertain, ambulatory and 
ambiguous date.” 
5. No doubt, this decision turned up- 
on the question regarding the date that 


Should determine the fixation of the 
price. But the ratio of this case is appli- 
cable also to the date of the order re- 
ferred to in section 9 (1) (b) as the | 
date from which the period of three years | 
referred to therein is to be reckoned. 


6. In fact, this has been made clear by 
Ramaprasada Rao, J., himself in C.R. 
P. Nos. 607 and 608 of 1975 (disposed 
of on 20th Januarv, 1976) Varadan v. 
Pappammal, wherein the learned Judge 
has observed that: 


"Under section 9 (1) (5) Courts are 
powerless to grant time to tenants for 
the payment of the price fixed by them 
beyond the period of three years, from 
the date of the order in which they 
so fix the price as well as delineate 
the minimum extent of the land which 
should be allotted to the tenant to 
enable him to purchase the same. This 
outer limit is unalterable. That this 
is the true intent and import of this 
period fixed under section 9 (1) (b) 
of the Act is also clear from a fair 
reading of section 9 (2), under which 
the Court is no doubt empowered to 
excuse the delay in payment: of the 
instalments as directed by the Court, 
but the legislature has taken the pre- 
"caution of reiterating that, when the 
Court excuses such delay and passes 
‘any order consequent thereupon, it 
should not extend the time for payment 
“beyond the three years abovemen- 
tioned”. The phrase “abovemen- 
- tioned” has a relation to the time-limit 
prescribed by section 9 (1) (b) which 
fixes the outer limit of not more than 
three years from the date of the order 
made under section 9 (1) (b). Sec- 
tion 9 (2) read in conjunction with 
section 9 (1) (b) would not obviously 
entitle the civil Court seized in such 
matters to excuse the delay in the pay- 
' ment of the price as fixed by the 
Court beyond the period of three years. 
from the date of the order." 


7. Following the ratio of the decisiom| 
cited above, T am of the opinion that the 
period of three years within which the 


1. (1976) 89 L.W. 670. 
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{tenant should pay into Court the market 
value fixed by the Court should be com- 
Iputed from the date of the order of en- 
titlement, viz., the order of the trial 
Court in. the instant case. Therefore, 
the judgment of the learned Chief Judge, 
Court of ‘Small Causes, is modified, and 
the respondents herein are granted three 
years’ time from the 17th of July, 1972 
for payment of the market value, which 
has been fixed by the Courts below. If 
the amount has not already been paid 
the respondents will not be entitled to 
have a sale deed executed in their favour 
by the revision petitioner. 


8. The revision petitions are allowed to 
the extent indicated above. No costs. 


R.S. 1 Petition allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—$ . Suryamurthy, J. 


Union of India, Income-tax Dept., 

represented by its Tax Recovery Ofh- 

cer, Madras-6 Petitioner” 
| 

v. | 


Messrs. Ganesh Lal Bajaj by partner 
Ganesh Lal Bajaj and others 
| .. Respondents. 


Income-tax Act (XLIII of 1961), 
Second Schedule, rule 16 (1)—Issue of 
notice under rule 2 of the Second Sche- 
dule to the tax defaulter—E ffect on juris- 
diction of cwi Court—Ciwil Court 
deprived of jurusdiction to issue process 
against properties of the defaulier. 


Rule 16 (1) of the Second Schedule to 
the Income-tax Act, 1961 meant, that the 
civil Court was deprived of the juris- 
diction to' issue any process against any 
‘property of a defaulter in execution of a 
decree for payment of money after a 
notice was served on the defaulter under 


tule 2. [Para. 5.] 


* C.R.P. No. 3394 of 1975. 4th April, 1978. 
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Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Additional Sub-Court of 
Vellore, dated 31st October, 1975 in E. 
A. No. 210 of 1975 in E.P. No. 96 of 
1974 (O.S. No. 3288 of 1969, City Civil 
Court, Madras). 


J. Jayaraman, £or Petitioner. 


K. J. Chandran and Abdul Hadi, for 
Respondents. 


lhe Court made the following 


ORDER.—This is a civil revision petition 
against a judgment of the learned Addi- 
tional Subordinate Judge, Vellore, dis- 
missing E.A. No. 210 of 1975 in E. 
P. No. 96 of 1974 in O.S. No. 3288 
of 1969 on the file of the’ City Civil 
Court, Madras. 


2. The application before the learned 
Subordinate Judge was filed by the Union 
of India, Income-tax Department, repre- 
sented by its Tax Recovery Officer, VI, 
Madras, for a declaration that the attach- 
ment of the properties of the judgment- 
debtor by Messrs. Ganesh Lal Bajaj, the 
first respondent, is void and for raising 
the attachment. The officer also prayed 
for stay. of the. execution proceedings. 


3. The learned Subordinate Judge has 
not understood the implications of rule 
16 of the Rules in Schedule II to the 
Income-tax Act of 1961. Rule 2 pro- 
vides for the issue of a notice by the 
Income-tax Officer to the Tax Recovery 
Officer for the recovery of arrears under 
Schedule II. The Rule runs as follows: 


“When a certificate has been received 
by the Tax Recovery Officer from the 
Income-tax Officer, for the recovery 
of arrears under this Schedule, the Tax 
Recovery Officer shall cause to be 
served upon the defaulter a notice re- 
quiring the defaulter to pay the amount 
specified in the certificate. within 15 
days from the date of service of the 
notice and intimating that in default 
steps would be taken to realise the 
amount under this Schedule.” 


4. Rule 16 (1) provides that "where a 
notice has been served on a defaulter 


lI] 


"under rule 2, the defaulter or his repre- 
:sentative in interest shall not be compe- 
“tent to mortgage, charge, lease or other- 
-wise deal with any. property belonging to 
.him except with the permission of the 
lax Recovery Officer, nor shall any civil 
‘Court issue any process against such pro- 
-perty in execution of a decree for the 
payment of money." 


.9. The learned counsel for the first 
respondent wants me to read the words 
"such property’ in rule 16 (1) to mean 
za property mortgaged, charged, leased or 
otherwise dealt with by the owner on 
whom a notice under rule 2. has been 
~served. Such an interpretation would 
be meaningless and will have startling re- 
‘sults. If the defaulter is not competent 
‘to mortgage, charge, lease or otherwise 
deal with any property, the question of 
“his creating such an encumbrance or 
dealing with the property in such a man- 
ner, will not arise at all. Therefore, 
"the jurisdiction of the civil Court to issue 
any process against the property not thus 
encumbered will not be taken away. 
“Then the Rule will have no meaning. 
jAs I read the Rule, the civil Court is 
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any event by reason of sub-rule (1) of 
rule 16, the question whether an attach- 
ment was subsisting or not is also irre- 
levant for the purpose of deciding this 
case, because the mere issue of a demand 
notice under rule 2 is sufficient to deprive 
the Court of the power of issuing any 
process against the property of a defaul- 
ter. The decree-holder’s attachment was 
on 20th July, 1969 that is to say, long 
after the demand notice under rule 2 and 
the attachment by the department. The 
suit was decreed on 23rd August, 1971. 
On the date the attachment was made 
absolute, in pursuance of this attach- 
ment, the decree-holder instituted the 
proceeding in execution. The attachment 
by the decree-holder after the. notice, 
dated 15th May, 1968 under rule 2 issued 
by the Income-tax department is void. 
The effect of rule 16 of Schedule II of 
the Income-tax Act of 1961 is not lost 
by virtue of the sale being set aside. 


8. The learned Subordinate Judge has 
gone into the question whether this appli- 
cation is maintainable under. section 47, 
Civil Procedure Code or under Order 21, 
rules 58 and 59, Civil Procedure Code. 


That question need not be gone into, 
because the application has been filed 
under section 151, Civil Procedure Code. 
As soon as the notice under rule 2 of 


| deprived of the jurisdiction to issue any 
: [process against any property of a de- 

(faulter i in execution of a decree for pay- 
: ent of money after a notice is served 


jon the defaulter under rule 2. 


6. In the instant case, the demand 
notice was served on 15th May, 1968 
‘and an attachment also was effected by 
"the Income-tax department on 11th April, 
1969. The properties in dispute were 
sold on 6th October, 1969 by the Tahsil- 
-dar. However, the sale was set aside on 
17th April, 1970, because of certain 


irregularities in the conduct of the sale 


:and not because the tax due was paid. 


7. The learned counsel for the first res- 
-pondent contends that when the sale was 
set aside on 17th April, 1970, the attach- 
ment effected by the department had also 
“been lifted by virtue of the sale being 
set aside. I am unable to accept this 
contention. The setting aside of the sale 
has not the effect of vacating the attach- 
-ment effected by the department. In 


Schedule II of the Income-tax Act and 
the provisions of rule 16 of the same 
Schedule were brought to the notice of the 
learned Subordinate Judge, he ought to 
have stopped proceeding further with the 
execution of the decreé. In the circum- 
stances, this civil revision petition is 
allowed and the attachment by the first 
respondent in pursuance of the decree in 
his favour which was made absolute on 
23rd August, 1961 is set aside and the 
execution proceedings instituted by him 
are stayed. After the department rea- 
lises the dues, the decree-holder may pro- 
ceed with the execution. 


S.J. 


Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —Ss. Mohan, J. 


Mis. Rubka Fruit Products Private 
Limited,, by Managing Director, 
Sri Joseph . Petitioner* 
U. 


! 
The Regional Commissioner, Emplo- 
yees Provident Funds and Family 
Pension ' Funds, Tamil Nadu and 
Pondicherry States Respondent. 


Employees’ Provident Funds and Family 
Pension Act (XIX of 1952), section 16— 
Infancy protection—Company going into 
liquidation — Machinery purchased by 
another company from the mortgagee of 
the original company—Claim for infancy 
protection! dented by Regional Commis- 
sioner—Denial not warranted—Writ of 
certiorari issued. 


D. & Cue had  hypothecated certain 
machineries to the State Bank of India. 
D. & Co., went into liquidation. The 
machineries were purchased by R. & 
Co. from the mortgagee, State Bank of 
India. D; & Co., was closed. -After the 
liquidation proceedings and purchase of 
machineries which took neàrly 6 months 
and more; R. & Co. started afresh the 
business óf manufacture of fruit and 
fruit products R. & ‘Co. claimed infancy 
protection -under section 16. (1) (b) of 
the Employees Provident Fund and 
Familv Pension Act, 1952. This was. 
denied by the Regional Commissioner, 
Employees Provident - Fund. On a 
writ petition challenging the order, 


Held: All the facts would go to show 
that the petitioner’s establishment was a 
new establishment entitled to the infancy: 
protection under section 16 of the Emplo- 
yees Provident Funds and Family 
Pension Act (XIX of 1952). 

[Para. 5.] 


Cases referred to:— 


Provident Fund Inspector v. Secretary, 
N. S. S. Co-operative Society, (1970) 





* W.P. No. 7070 of 1975. 
24th February, 1978. 


THE MADRAS LAW JOURNAL REPORTS 


‘Radha Srinivasan, 


[1978- 


2 S.C.R. 481: A.I.R. 1971 S.C. 823. 
Vitaldas Jagannathdas v. Regional Pro- 
vident Fund Commissioner, (1966) 1 
L.L.J. 240: AXI.R. 1965 Mad. 508; 
Devi Press v. Regional Provident Fund 
Commissioner, (1965) 1 L.L.J. 294: 
78 L.W. 167: I.L.R.-(1965) 2 Mad. 
99: A.I.R. 1965 Mad. 462. 


Petition under Artide 226 of the Cons- 
titution praying the High Court to issue- 
a writ of certtorart calling for records in: 
D.5|TN|3495 Regl, passed by respon- 
dent and quash the said order.’ 


S. W. Kanakaraj, for Petitioner. 


Additional Centraf 
Government Standing Counsel, for Res- 
pondent. : 


The Court made the following 


ORDER .— The., facts in this case do not 
admit of any controversy. Certain. 
machineries were hypothecated :to- the: 
State Bank of India by one Delican Pri- 
vate Limited. The said Delican Private 
Limited, went into liquidation. Those- 
machineries were purchased by the peti- 
tioner from the mortgagee. (the State- 
Bank of India). There was a closure- 
of the establishment originally run by- 
M|s. Delican Private Limited, and after- 
the liquidation proceedings and .the- 
purchase of the machineries which cover- 
ed a period of six months and more, 


the petitioner with the help of the machi- 


neries and in the same premises as the- 
business was conducted by Mls. Delican: 
Private Limited, started afresh the busi- - 
ness of manufacture of fruit and fruit 
products under the name and style. of 
Rubka Fruit Products Private Limited.. ` 
The petitioner. claimed infancy” protec- 
tion under section 16: (1) (b) of the 
Employees' Provident Fund and Family 
Pension Act, 1952. | By the impugned’ 
order dated 24th September, 1975 it was 
held that such a protection would not be 
available to the petitioner. The reason, 
according to the Regional Commissioner, 
Employees Provident Funds, is this:— 


“The establishment M|s. Rubka Fruit 
Products Private -Limited did not 
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purchase the plant, boiler, machinery 
etc., from the market. It purchased 
these from the previous employer, 
viz., the State Bank of India, Madras, 
the mortgagees in "where they were 
and as‘ they were condition". 


entire factory together with its pre- 
mises. The closure of the establish- 
ment was only for about six months. 
In those circumstances, I decide that 
the provisions of the Employees’ Provi- 
dent Funds and Family Pension Fund 
Act, 1952, will continue to apply to 
the establishment M|s. Rubka Fruit 
Products Private Limited, Madras-10, 
from the date, t.¢., 10th January, 


` 1975, from which it fag taken over am 


previous establishment”. 


In attacking this ‘order, Mr. S. W. 

Kanakaraj, learned counsel for the peti- 
tioner, urges that this line of reasoning 
thas been held to be wrong in 
decisions including that of the Supreme 
Court. It cannot be said that merely 
‘because the petitioner had purchased old 
machinery or was using. the’ same pre- 
mises, it is not a new establishment. The 
test to be applied 1s whether with a view 
‘to evade its liability under the Act, the 
claim for infancy protection is made. 
In support of this submission the learn- 
ed counsel.for the petitioner relies on the 
decision reported in the Provident Fund 
Inspector, Trivandrum v. Secretary, 
N. S. S. Co-operative Society, Chen- 
gannachert, in which the decision of this 
Court in Vuitaldas Jagannathdas v. 
Regional Provident Fund Commissioner?, 
‘found approval. Again the learned 
counsel for the petitioner presses into 
service „the decision in Dewi Press v. 

Regional Provident Fund Commissioner’, 
and contends that the facts are more or 
less identical. Therefore, according to 
him, the imptigned order must be quash- 
ed. .. 





kainin, 


1. (1970) 2 8. S.C.R. 481 : A.LR. 1971 S.C. 82. 

2.7 (1966) 1 L.L. J. 240: A.L.R. 1965 Mad. 508. 

3.°7(1965) L'L.L.J. 294: 78 L.W. 167: LL.R. 
(1965) 2"Mad. 99: A.LR. 1965 Mad. 462. 


‘The 
present employer has taken over the 


several: 


2. Miss  Radha Srinivasan, learned 
counsel appearing for department, would, 


however, contend that having regard to 


the fact that the same machineries were 
purchased and the same premises is used 
and there had not been long interval be- 
tween the ceasernent of the old business 
and the commencement of the new busi- 
ness of the petitioner, it must be presum- 
ed that it is not a new establishment 
entitled to the infancy protection. 


3. Ican straightaway say that all these 
authorities are loaded in favour of the 
petitioner. The. reasoning of the 
Regional Commissioner-respondent stated 
above hardly appeals to me. The cor- 
rect line of reasoning in Vitaldas Jagan- 
nathdas v. Regional Provident. Fund 
Commissioner’, which found approval in 
the Supreme "Court as seen from the 
Provident -Fund Inspector, Trivandrum 
v. Secretary, N. S. S. Co- -operative 
Society, Chengannacherri?, is what is set 
out:—- 


"If, in a particular case, it appears 
that the new establishment is not 
genuinely such, but is only an old one 
formally resuscitated, in order to avoid 
the legal obligation, it is always open 
to the Court to hold that it is the 
old establishment, which is substantial- 
ly continuing, and that the liability to 
contribute must be affixed to the 
apparently new form also. But where, 
in reality, the old establishment has 
come to an end, and there is a new 
establishment, this establishment is 
entitled to infancy protection in its 
own right, even 1f it happens by coinci- 
dence to have employed a large part 
of the personnel of the previous esta- 
blishment" . 


Then again in W.'P. No. 1333 of 1961 
on the file of this Court, Srinivasan, J., 
has held: 


“That the same premises was used 

does not mean that it was the same 

business. There is a vital distinction 
— ee P BE 

1. (1969) 1 L.L. J. 240 : A.I.R. 1965 Mad. 508. 

2. (1970)2 S.C.R. 481: A.LR. 1971 S.C. 82 
at 86, 
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in law between the transfer of a busi- 
ness as a running concern and the 
transfer of a few of the assets of the 
business, which has been wholly ignor- 
ed by the Regional Provident Fund 
Commissioner. ....... It must also be 
mentioned that in so far as the closure 
of the business by Narayana Aiyar was 
concerned, the genuineness of that 
closure was never in dispute. It was 
closed down with a view to escaping 
any liability which the application of 
the Employees’ Provident Funds Act 
might impose". 


4. On these decisions, I have absolutely 
no difficulty in agreeing with the learned 
counsel for the petitioner and rejecting 
the argument advanced on behalf of the 
department-respondent. 


5. The facts stated above would clearly 
show that the petitioner is not claiming 
any undue benefit of infancy protection. 
On the contrary, the earlier company 
went into liquidation, the machineries 
were brought from the mortgagee and 
there was an interval of six months be- 
tween the closure of the old business and 
the commencement of the petitioner 
business. All these would go to show 
that the petitioner's establishment is a 
new establishment entitled to the infancy 
protection under section 16 of the Emplo- 
yees’ Provident Funds and Family Pen- 
sion Act (XIX of 1952). Hence, this 
writ petition will stand allowed. How- 
ever, there will be no order as to costs. 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ' 


PRESENT :—V, Balasubrahmanyan, J. 


Chockalinga Mudaliar Appellani* 
v. | i "A 
Manivanna Pillai Respondent. 


Limitation Act (XXXVI of 1963), sec- 
tion 29 (2)—French Civil Code, a ‘local 
law within the meaning of the. section. 


The Articles of Limitation laid down in. 
the French Civil Code answer the 
description of “local law” in section 29° 
(2) of the Limitation Act, 1963. The 
expression “local law” in the section 
should be understood in the context of 
the Limitation Act being an all-India 
enactment. In that context, any law 
having currency only in a limited area. 
Should be regarded as a local law. The 
French Civil Code was a local law 
because it applied, and was in force, in 
French establishments of 
Pondicherry. It was not in force any- 
where else in India. After the de jure 
merger of Pondicherry in the Indiam 
Union on 16th August, 1962, all the laws 
formerly in force in that territory were 
continued, by force of section 4 (1) of 
the Pondicherry (Administration) Act, 
1962. This meant that the laws so 
preserved continued to remain local laws. 
The law of limitation in the French 
Civil Code had thus to be regarded as a 
local law, because that was what its 
character was at the time when Parlia- 
ment passed the Limitation Act, 1963. 


[Para. 10.] 
Cases referred to:— 


Goodman and .Company v. Thirunavu- 
karasu, (1976) 2 M.L.J. 221; J. A. De 
P. Bareto v. A. V. de Fonseca, A.T.R. 
1969 Goa 124; Cristina D'Souza v. 
Zurana Pereira, A.T.R. 1970 Goa 28. 


Appeal against the decree of the District 
Court (Principal Judge), Pondicherry 1m 
Appeal Suit No. 133 of 1972, preferred 
against the decree of the Court.of the 





* S.A.No. 37 off 1975 (P). 1st April, 1977. 
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District Munsif, Pondicherry in Original 
- Suit No. 341 of 1971. 


Masilamani, for Appellant : 
R. S. Venkatachari, for Respondent. 


‘The ‘Court delivered the following 


JUDGMENT.—This second appeal raises 
a point about limitation -in regard to a 
suit for goods sold and delivered. The 
suit was filed in the District Munsif's 
Court, Pondicherry. It was dismissed 
as  time-barred under, the Limitation 
Act, 1963 (Central Act XXXVI of 
1963). 
took the same view. Before the District 
Court the plaintiff contended that the 
question of.limitation in relation to his 
suit was governed not by Central Act, 
XXXVI of 1963, but by the French 
‘Civil Code. It was further contended 
‘that the suit was within time under that, 
‘Code. ` But these contentions were 
rejected. 


2. The question in this second appeal 
is: which is the appropriate limitation 
daw applicable to this suit?. Central Act 
XXXVI of 1963 or the French Civil 
Code? x POP aR 


3. <A few further facts may be men- 
tioned. The plaintif is a maligai 
merchant in Pondicherry. He based 
his suit claim against the defendant on 
‘a Sale bill dated 24th January, 1967 
in respect of good sold by him on 
credit to the defendants.. The suit was 
fled on 23rd': June, 1971. The plain- 
tiff pleaded that the suit was - within 
time. He relied on an esdorsement 
‘of  part-payment dated 25th June, 
1968 stated to be in the defendant's 
handwriting. The defendant resisted 
the suit, pleading that it was time-barred. 
He denied the alleged endorsement of’ 
25th June, 1968. The Principal Dis- 
trict Munsif, Pondicherry, who tried the 
‘suit, upheld the defendant's plea in bar 
and dismissed the suit. His findings ds 
to the bar of limitation were confirmed 
in appeal by the learned Principal Dis- 
‘trict Judge, Pondicherry.. Before him, 
for the first time, the plaintiff put for- 
"ward the submission that the question 
of limitation must be considered under 
M LJ—69 
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The District Court, on appeal,’ 
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the French Civil Code and not under 
Central .Act XXXVI of 1963. This 
contention was also rejected. The 
learned .District Judge held that the 
French Civil. Code stood repealed by 
Central Act XXXVI of 1963 and: the 
Code could not be invoked in respect of 
suits, like the present one, filed subse- 
quent to 1st January, 1964. The cor- 
rectness of this decision is now challeng- 
ed in this second appeal. 


4. Mr. Masilamani, appearing for the 
plaintiff, submitted that the provisions 
of the French Civil Code relating to 
limitation of actions are still in force in 
the territory of. Pondicherry and they. 
govern the present suit. He said that 
the, Limitation Act, 1963 did not repeal 
the limitation provisions contained in the 
French Civil Code. According to him, 
the only law repealed by that Act was 
the earlier Indian Limitation Act, 1908, 
and he referred, in that connection, to 
section 32. He further submitted that 
far from: repealing the limitation provi- 
sions enacted in the French Civil Code, 
Parliament actually saved those provi- 
sions. He relied for this argument 
on section 29 (2) of Central Act, 1963. 


5. Mr. R. S. Venkatachari for’ the 
defendant contended that section 29 (2) 
cannot be invoked to save the articles of 
limitation laid down in the French Civil 
Code. He pointed out that the French 
law stood impliedly repealed the moment 
Central Act XXXVI of 1963 came into 
force, which was on Ist Janitary, 1964. 
He said that the Parliamentary enact- 
ment extended to the whole of india. 
He said that, by that time, Pondicherry 
had already become part of India even 
on 16th August, 1962 under the Consti- 
tution Fourteenth Amendment. On this 
basis, he contended that for suits filed 
in Pondicherry after Ist January, 1964 
the appropriate law in force relating to 
limitation would be the Limitation Act, 
1963 and not the French Civil Code. 


6. The Limitation Act, 1963, as its 
preamble indicates, was enacted to 
consolidate and amend the law in this 
country relating to limitation: of suits.. 
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Under section 1 (2), the Act extended 
to the whole of India. It seems to me, 
however, that from this provision alone 
I should not proceed to conclude that the 
provisions of the Act are intended to 
apply without any savings or exceptions 
whatever. Section 1 (2), itself, for 
instance, expressly excludes Jammu and 
Kashmir from the ambit of the Act. 
Section 29 (2) relied on by the plain- 
tiff in this case affords another 
instance of a saving provision. So, 
Mr. Venkatachari’s contention cannot 
be accepted in the way he asks me to do, 
by rivetting my attention to section 1 
(2), which, lays down, in a preliminary, 
fashion, the extent of the Act, without 
examining also the scope of the provi- 
sions enacted in section 29 (2) of the 
Act. 


7: Section 29 (2), so far as is relevant 
to the present discussion is in the follow- 
ing terms: 


“Where any special or local law pre- 
scribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed by the 
section 3 


The words of this section leave no doubt 
in my mind that Parliament intended to 
save the operation of special laws and 
local laws relating to limitation. The 
marginal note to the section summarises 
the provision in ‘one word, "Savings". 
. But the section does not stop with merely: 
saving these local and special laws. 
The text of the section goes much 


farther. The words indicate that the 
local or special law concerned shall 
clearly prevail over the articles in 


the schedule. This. overriding effect is 
given to the special and local laws by a 
familiar drafting device, namely, to treat 
the periods of limitation peculiar to the 
local and special laws “as if" they had 
been prescribed in the schedule to this 
Act. Nor is this all. The Act goes 
still further. It gathers unto its fold, 
and incorporates into its own statutory 


THE MADRAS LAW JOURNAL REPORTS 


(1978 


structure, the special and local laws refer- 
red to therein. This is done by express- 
ly enacting that “section 3 of the Act 
shall apply" to those special provisions. 
The sum-total of the consequences of sec- 
tion 29 (2), if I may so put it, is to 
preserve unity in diversity in our laws of 
limitation. The Act is no doubt am 
all-India enactment and purports to 
consolidate the law relating to limitation. 
But as I understand the statutory 
scheme, we now have as many schedules 
as there are local and special laws, i 
addition to the schedule appended to the 
Act. 


8. The reason behind this scheme is not 
far to seek. Whes Parliament passed 
the Limitation Act in 1963, it obviously 
did not intend, by à stroke of its pen, 
to abolish local and special laws relating: 
to limitation. Jammu and Kashmir was 
an obvious exception. There were also 
other territories in the Union which for 
long had been having peculiar provisions 
for limitation. These were vestiges of 
distinct local history, as in the former 
Portugese possessions and French esta- 
blishments in India. For some reason: 
valid in its 
wished to allow the suitors in those areas 
to continue to have the laws of limitation: 
to which they were long accustomed. 
This must be the rationale behind the 
saving provision in section 29 (2). I 
cannot explain its presence otherwise im 
a consolidating enactment with an all- 
India bias. 


9. If so much is granted, namely, that 
local and special laws are not only pre- 
served under the Limitation Act, 1963, 
but even  murtured, if not pampered, 
under its provision, then the only further 
question for consideration in the pre- 
sent case would be whether the articles 
of limitation contained in the French 
Civil Code can be brought within their 
comprehension. Mr. Venkatachari said 
they cannot be. He said that the French 
Civil Code is neither a special law nor 
even a local law within the meaning of 
section 29 (2) of the Act. 


own eyes, the legislature--- : 


II) 


10. The Act does not define what a 
special law is and what a local law is 
for the purposes of the section. 
Mr. Masilamani referred to a decision of 
©. Maharajan, J., in Goodman and Com- 
pany v. Thirunavukkarasu? and said that 
the learned Judge regarded the French 
Civil Code as a local law within the 
meaning of the section Mr. Venkatachari, 
however, submitted that this view of the 
learned Judge was based on a concession 
made at the bar. It is not necessary to 
go into this aspect, for the matter has 
been fully argued before me. But even 
as a matter of first impression it seems 
to me that the Articles of limitation laid 
]down in the French Civil Code answer 
the description of “local law" in section 
129 (2) of the Limitation Act, 1963. The 
expression “local law" in the section 
Ímust, in my opinion, be understood in 


the context of the Limitation Act being . 


an all-India enactment. In that context, 
any law having currency only in a 
limited area must be regarded as a local 
law. ‘Local’, as used in this section, 
has no technical meaning. It is not to 
be regarded as a term of art, unlike-as 
it the case of the expression “local autho- 
tity” which is specically defined in the 
"General Clauses Act. to include a Port 
Trust. The French Civil Code is a local 
law because it applied, and was in force, 
in the former French establishments of 
Pondicherry. It was not in force any- 
here else in India. After the de jure 
merger of Pondicherry in the Indian 
Union on 16th August, 1962, all the laws 
formerly in force in that territory were 
jcontinued, by force of section 4 (1) of 
the Pondicherry (Administration) Act, 
1962. This meant that the laws so pre- 
served continued to remain local laws. 
The law of limitation in the French Civil 
Code has thus to be regarded as a local 
aw, because that is what its character 
was at the time when Parliament passed 
the Limitation Act, 1963. 


11. Mr. Venkatachari argued that the 
French Civil Code applied universally, 
not only to France but to the French 










| 
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legal systems all the world over, and in 
that sense the French Civil Code in 
Pondicherry cannot be regarded as a 
local law. This argument tends to mis- 
take the Pondicherry of to-day with the 
French empire of yesterday. Whatever 
might have been the position of Pondi- 
cherry as part of the ancient French 
polity, with the passing of the Sixteenth 
Amendment it ceased to be part of Great- 
er France in every sense. The French 
Civil Code and other laws which Pondi- 
cherry had, may be, as part of a univer- 
sal French legal system. in time became 
purely local laws in the context of the 
Indian legal system. I must, therefore, 
reject the view that the words of section 
20 (2) do not apply to preserve in Pondi- 
cherry the limitation law imbedded in 
the French Civil Code. In view of this 
conclusion of mine, I do not find it 
necessary to consider whether the French 
Civil Code is also a special law within 
the meaning of the same section. . 


12. The position I have taken in this 
case is not wholly bereft of authority. 
I have earlier referred to the judgment 
of Maharajan, J. There are also deci- 
sions which had arisen under parallel 
provisions relating to the Portuguese 
settlements in India. Mr. Masilamani 
cited two cases decided by the learned 
Judicial Commissioner, Goa. They are 
reported in J. 4. De.P..Bareto v. A. 
V. de Fonseca* and Cristina D'Souza v. 
Zurana Peretra?. In both the cases, the 
question of interpretation and applica- 
tion of section 29 (2) of the Limitation 
Act, 1963 came up for consideration in 
the context of local laws of limitation in 
force in Goa. It was held that the 
Portuguese Code must be regarded as 
local law within the meaning of section 
29 (2). In the former case, the learned 
Judge observed that far from there being 
any repeal of the Portuguese Code by 
any implication which can be spelt out 
from the provisions of the Limitation 
Act, 1963, the presence of section 29 (2) 
showed that the said Code was clearly 





I. A.LR. 1969 Goa 124. 
2. A.LR.1970 Goa 28, — 
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saved as a local law. His further obser- 
vations deserve to be quoted verbatim: 


“Tt is true that breathing time of about 
88 days was provided before the 1963 
Act came into force in the territory 
but this action, by itself, does not im- 
ply that the Portuguese Civil Code was 
repealed by necessary implication. 
As stated already Parliament left the 
Portuguese Civil Code untouched when 
the 1963 Act was enacted. Parliament 
could have brought the Portuguese 
Civil (Code within the sweep of the 
1963 Act, but in its legislative wisdom, 
and in order to avoid hardships to liti- 
gants governed by an entirely different 
system of law before the appointed day, 
Parliament confined: itself only to the 
repeal of-the Limitation Act, 1908. 
I have no hesitation in agreeing with 
Mr. M. S. Usgoakar that the doc- 
trine of implied repeal is not attracted. 
The situation in this case at bar differs 
widely from the aforesaid cases re- 
viewed." 


I respectfully 
Observations. 


agree with the above 


13. The question that remains is whe- - 


ther the present suit is within time under 
the local law, namely the French Civil 
Code. Mr. Masilamani submitted that 
the relevant provision relating to bar of 
limitation applicable to the present suit 
must be found in Article 2262 of the 
French Civil Code. : Article 2262 of the 
French Civil Code reads thus: 


"2262. All rights of action whether 
in rem or in personam are extinguished 
by prescription after thirty years. 
The person who sets up a title by pres- 


cription for thirty years is not obliged 


' to relv on any title; nor can a plea 
alleging: bad faith be set up." 


14. The French Code contains another 
article of limitation vZ., Article 2272. 
That Article to the extent relevant, is 
as follows: 


“2272. The following rights of ac- 
_ tion are extinguished after a year:— 


The right of action of mer- 
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chants for goods they sell to private 
persons, not merchants. ......... 


Mr. Masilamani pointed out that Article 
2272 is restricted in its application to 
suits filed by merchants for goods sold: 
by them to non-merchants. He, àccord- 
ingly, urged that the period of limitation 
prescribed by that Article can have, no 
application to a suit filed by a merchant 
for goods sold and delivered to another 
merchant. To such a suit, according to 
him, no other article of the Code applied, 
excepting the — residuary | Article 2262 
under which the period of limitation is; 
30 years. ' 


15. There was some argument at the 
Bar as to whether the present suit can 
properly be regarded as one filed by a. 
merchant against another merchant. 

The plaint filed by the plaintiff did not, 
in so many words, aver that the defendant 
was a merchant. There was nothing 
also in the.written statement to show in 
what capacity the defendant purchased 
the goods from the plaintiff. There 
was, however, an admission by the 
defendant, giving evidence at the trial as 
D.W. 1, to the effect that he was a 
merchant carrying on business and im. 
that capacity he, had purchased the goods 
from the plaintiff. On this basis, it 
was argued by the plaintiff's learned 
counsel that Article 2262 of the French 
Code Civil applied to this case, and the 
suit. must be held to be within time, 
having been filed within 30 years of the 
transactions of sale. 


16. I did not hear Mr. Venkatachari 
contend that Article 2262 did not apply 
to this case: It follows that the judg- 
ment and decree of the learned District 
Judge in appeal must be reversed. But 
I find from the discussion in his judg- 
ment that the plaintiffs appeal was dis- 
missed only: on the issue as to limitation. 
But apart from ‘the plea in bar, the de- 
fendant had contested the suit also on 
merits by pleading discharge. This issue 
was also tried by the learned District 
Munsif and a finding was rendered there- 
in in favour of the defendant and against 
the plaintiff. The-learned District Judge 
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had no occasion to deal with this issue, 
which has been raised as a ground in the 
plaintiff's appeal before him, since he had 
held against the plaintiff on the issue as 
to limitation. 
that finding ‘and held that the suit'is 
within time, it would be necessary for the 


appeal to be heard again by the learned . 


District Judge on the other matters raised 
by the plaintiff in his appeal against. the 
judgment and decree of the trial Court. 
Accordingly, while setting aside the judg- 
ment and decree of the learned District 
Judge in appeal, I direct him to take the 
appeal on file and hear the same on the 
other points which are at large. 
ject to this direction, the appeal is al- 
lowed. But I make no order as to costs. 
There will also be refund of. Court-fee 
to the appellant. 


S.J. 


IN THE. HIGH COURT OF JUDI 
CATURE AT MADRAS. 
PRESENT —G. Ramanujam, Js 


N. Prema alias Rukmani 
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The Record Officer and Special Tah- 
sildar . (Tenancy Records), pom 
batore. and others 
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Tamil N idi Agricultural Land: Records 
of Tenancy Rights Act-(X of 1969), 
section 5—“Cultivating tenant’’—Lease 
of land—Lessee introducing sub-tenant— 
, Lease terminated by ‘death of lessee— 

Sub-tenant not entitled to claim to be 
cultivatin g tenant. 


\ 


P, the owner of a land oe out the 
same to V. V in turn leased out the 
land to R; who became the sub-tenant. 


On the death of V, the lease between P. 


and V came to an end. R sought for 
entry as.a tenant under ‘the .Tamil Nadu 
Act X of 1969. This was.rejected by 
the Record Officer. However, on appeal 
to the Revenue Divisional Officer, the 


*W.P. No. 4186 of 1976. 
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Now that I have reversed 


Sub- . 
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claim of R was accepted and a direction 
was issued to record R as the cultivating 
tenant. P filed a revision to the Dis- 
trict Revenue Officer, but without success. 
On a writ petition by P questioning the 
decision of the Revenue Divisional Offi- 
cer as affirmed by the District Revenue 
Officer, 


Held: Even assuming that the lease im 
favour of V .stood terminated on his 
death, R would still be a ‘cultivating 
tenant’ in view of the Explanation to sec- 
tion 2 (aa) of Madras Act XXV of 1955. 
The reasoning given in the decision im 
Kathaperumal v. Muthia, (1963) 76 L. 
W. 393 that a person could not con- 
fer a higher right than what he himself 
possessed could not apply in view of the 
amended definition. Therefore,  not- 
withstanding the fact that the original 
tenancy in favour of V stood terminated, 
the statutory rights conferred on R, the 
sub-tenant would entitle him to the pro- 
tection of the Act X of 1969 and R 
would continue to be governed by the 
definition of cultivating tenant under 
Act XXV of 1955 which stood attracted 
by the provisions of the Record of Ten- 
ancy ‘Rights: Act, 1969. 

| Para. 9.7 


Cases referred to:— 


Kathaperumal - v. Muthiah, (1963) 76 
L.W: 393; Ganapathi Iyer v. Ayya 
Kannu, (1961) 1 M.L.J. 217: 74 L. 
W. 117; Chandrasekaran ` v. Kunju 
Vanmar, (1975) 88 L.W. 216: (1976) 
2 M.L.T. 243: A; I. R. 1975 Mad. 
227 (F.B.). - 


Petition under Aude 226 of the Con- 
stitution praying the High Court to issue 
a writ of certiorari calling for records in 


A. P..No. 13 of 1973, dated 12th 
November, 1973 etc., and quash the 
order. 


V. Nicholas, for Petitioner. 


K. M. Santhanagopalan and V. Rama- 
desikan, for Government Pleader, for 
Respondents. 
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‘The Court made the following 


‘ORDER.—The substantial question of 
Jaw that arises in this writ petition is as 
to whether a sub-tenant can claim pro- 
tection of the Tamil Nadu Act X of 1969 
after the tenancy between his lessor and 
the owner of the land had come to an 
end. 

2. ' The petitioner herein is the owner 
‘of survey field No. 219/1-A of Kuruchi 
village in: Coimbatore taluk. Originally, 
the land was leased out by the owner to 
one Velappa Konar and Velappa Konar 
had sublet the entire land to the 4th 
respondent. The 4th respondent has been 
cultivating the lands by contributing his 
own physical labour. Subsequently, 
Velappa Konar died. After the Record 
of Tenancy Act of 1969 came into force, 
‘originally the name of Velappa Konar 
was shown as a tenant under the Record 
‘of Tenancy. Subsequently, after the 
‘death of Velappa Konar, his son Rama- 
swami Konar was shown as a tenant. 
The 4th respondent claiming to be a sub- 
tenant in actual cultivation of the land 
as a sub-lessee applied for deletion of 
Ramaswami Konar's name from the re- 
cord and for substitution of his name in 
its place. Though the Record Officer 
after conducting an enquiry found that 
the fourth respondent was a sub-tenant 
actually cultivating ‘the lands by his own 
physical labour, he held that the 4th res- 
pondent cannot be treated as a cultiva- 
ting tenant after the lease in favour of 
Velappa Konar has come to an end on 
his death, in view of the decision of a 
Bench of this ‘Court in Kathaperumal v. 
Muthah*, Thus the 4th respondent's 
claim for inclusion of his name as a 
cultivatine tenant in the Record of 
Tenancy was rejected by the Record 
Officer. 


3. The 4th respondent filed an. appeal 
to the Revenue Divisional Officer. There, 
the 4th respondent's claim that he, as a 
sub-lessee will come under the definition 


of ‘cultivating tenant’ in the Cultiváting : 


Protection Act, was accepted, 
was directed to be re- 


"Tenants 
and he 
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corded as a cultivating tenant in res- 
pect of the land. The matter was taken 
in revision to the District Revenue Off- 
cer by the petitioner but without success. 
Thereafter the petitioner has approached 
this Court questioning the decision of the 
Revenue Divisional Officer as affirmed 
by the District Revenue Officer. 


4. As already stated, the view taken 
by the Record Officer 1s that though the 
4th respondent can claim to be a culti- 
vating tenant so long as the lease between 
the owner and his lessor continues, he 
cannot come under the definition of 


' ‘cultivating tenant’ after. the period of 
' lease between the owner and the lessor 


had expired. This view was based on the 
decision of this Court in Kathaperumal 
v. Muthah*. But, the Appellate 
Authority has taken the view that the 
definition of ‘cultivating tenant’ in sec- 
tion 2 (aa) has been amended by Madras 
Act (IX of 1969), that as per the amend- 
ed definition the sub-tenant who  con- 
tinues in possession of the land notwith- 
standing that the person who sublet the 
land to such sub-tenant ceased to have 
the right to possession of such land, will 
come under the definition of ‘cultivating 
tenant’, that the explanation also creates 
a direct relationship between the 
sub-tenant and the landlord if the lessor 
of such sub-tenant has ceased to be the 
tenant of such landlord, and that there- 
fore, the 4th respondent in this case will 
have to be taken'as a cultivating tenant 
even though his lessor has ceased to be 
a tenant of the landlord. The question 
is whether the view taken by the Appel- 
late Authority could be sustained in law. 


5. In Ganapathi Iver v. Ayyakannu’, 
a Bench of this Court held that the def- 
nition of the term ‘cultivating tenant’ does 
not include the assignee of a cultivating 


tenant. Subsequently, in- Kathaperumal 
v. Muthiah, another Division Bench 
expressed : 


“Tt is well settled that there is neither 
privity of estate, nor privity of con- 
tract between the lessor and the sub- 





1, (1963) 76 L.W. 393. 
2. (1961) 1 M.L.J. 217: 74 L.W. 117. 
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lessee, and that, therefore, the sub- 
lessee will not be liable for rent nor 
on any covenants in respect of the 
lease granted by the head lessor to the 
chief tenant. But, ordinarily speak- 
ing the chief tenant stands in the same 
relationship to the sub-tenant as his 
own landlord stands towards him. 
For example, a sub-tenant will be 
estopped from denying the title of his 
landlord, namely, the chief tenant to 
grant the sub-tenancy just in the same 
way as the chief tenant will be preclud- 
ed from denying the title of the head 
lessor at the time of the grant of the 
lease. The head lessor's right will 
not be affected by the sub-lease; the 
sub-tenant’s right will therefore stand 
or fall with the right of the main 
tenant. For example, if the «main 
.lease comes to an end either by efflux 
. of time or by forfeiture, then the 
sub-lessee will lose his right to posses- 
sion as well. But the case will perhaps 
be different where the head lessee 
voluntarily surrenders in favour of his 
landlord in derogation of the rights 
granted by him to the  sub-lessee. 
But, so long as the main lease is 
subsisting the sub-tenant will have all 
rights. secured to him under his con- 
tract with his own lessor as well as 
those rights which a statute might give 
him as against the lessor. For 
example, if a main tenant obtains a 
lease from the head lessor for a term 
of ten years and he lets into posses- 
sion of the land a cultivating tenant 
for a period of one year, such sub- 
lessee would be a cultivating tenant 
within the meaning of the Act and be 
entitled to all the privileges, for the 
duration of his lessor's title". 


It is this latter decision which has been 
referred to and followed by the Record 
Officer. 


6. However, it is seen that that decision 
was rendered with reference to the 
definition of 'cultivating tenant' under 
section 2 -(@) which runs as follows :— 


*'eultivating tenant’ in relation to 
-any land means a person who carries 


PREMA J. RECORD OFFICER & SPEQIAL TAHSILDAR (Ramanujam, J.) 


on personal cultivation on such land 
"under a tenancy agreement, express or 
implied". l 


Subsequent to the said decision, by 
Amending Act IX of 1969 the definition. 
of ‘cultivating tenant has been widened 
so as to include a sub-tenant. Section Z 
(aa) defines a ‘cultivating tenant and. 
clause (c) of that definition includes’ a. 
sub-tenant if he contributes his own. 
physical labour or that of any member 
of his family in the cultivation of such: 
land. Clause (d) includes any sub- 
tenant who continues in possession of the- 
land notwithstanding that the person. 
who sublet the land to such sub-tenant 
ceases to have the right to possession of 
such land. The explanation given under 
the definition of ‘cultivating tenant’ states. 
that a sub-tenant shall be.deemed to be 
a cultivating tenant of the holding under 
the landlord if the lessor of such sub-- 
tenant has ceased to be the tenant of such: 
landlord. These provisions make it 
abundantly clear that a sub-tenant will 
be a cultivating tenant even though his. 
lessor has ceased to be the tenant of the. 
landlord. 


7. The scope of the amended definition: 
came up for consideration before a Full 
Bench of this Court in Chandrasekaran 
v. Kunju Vanniar! wherein the Full 
Bench has observed that the decision 
in Ganapathi v. Avyyakannu?, is no» 
longer good law and that on a proper 
interpretation of the definition of 
‘cultivating tenant’ it should be taken- 
that a sub-tenant is statutorily: 
treated as a cultivating tenant notwith- 
standing the fact that the lease grant- 
ed by the landlord in favour of his 
lessor has come to an end. According: 
to the Full Bench, the statute gives the: 
sub-lessee a protection if the sub-lessee: 
continues in possession, and the theory 
that the lessor cannot confer a higher- 
title than he himself possesses will not 
apply in view of the statutory definition 
of ‘cultivating tenant’ which includes a 


—— — — 
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A.LR. 1975 Mad, 227 (F.B.). 
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Sub-tenant who continues to be in posses- 
:sion after. the tenancy agreement original- 
ly entered into by the landlord with his 
lessor stands terminated. 


8. In this case, as already stated, the 
Record Officer relied on the judgment 
of this Court in Kathaperumal v. 
Muthiah, while the Appellate Authority 
relied presumably on the amended defini- 
tion which specifically includes a sub- 
tenant. The view taken by the Appel- 
‘late Authority is in my view quite m 
accord with the amended definition of 


“cultivating tenant’ as also the decision of.. 


the Full Bench referred to above. 


‘9. In this case, the fact that the 4th 
respondent was cultivating the land when 
"Velappa Konar died is not in dispute. 
According to the 4th respondent he 
‘became a sub-tenant under Velappa 
Konar. Velappa Konar’s son Rama- 
swami Konar has also given evidence 
before the ‘Record Officer that the 4th 
respondent had been inducted as a sub- 

tenant by his father Velappa Konar, and 
that he continues the cultivate the land 
in that .capacity. Therefore, there 1s 
abundant material to indicate that the 

-4th respondent was inducted by Velappa 
Konar as a sub-tenant to cultivate the 
jlands. Even assuming that the lease in 
favour of Velappa Konar stood terminat- 

ed on his death, the 4th respondent will 
still be a cultivating tenant in view of 
the Explanation to section 2 (aa). The 

reasoning given in the decision in Katha- 
perumal v. Muthiah', that a person 
cannot confer a higher right than what 
he himself possessed cannot apply in 
view of the amended definition. There- 
fore, notwithstanding the fact that the 

original tenancy in favour of  Velappa 
Konar stands terminated, the statutory 
«rights conferred on the 4th respondent, 
the sub-tenant will entitle him to the pro- 
tection of the Act and the 4th respon- 
dent will continue to' be governed by the 
definition of ‘cultivating tenant’ under Act 
XXV of 1955 which stands attracted by 
he provisions. of we Record of Tenancy 

ights Act, 1969.- In this view the 
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order of the Appellate Authority as 
confirmed by the Revisional Authority 
holding the 4th respondent to be a cul- 
tivating tenant should be upheld. ws 
writ petition, . therefore, fails and. 
dismissed. No costs. 


S.J. 


IN THE HIGH COURT OF pem 
CATURE AT MADRAS. 


PREsENT:—V. Sethuraman, F. 





Petition dismissed . 


G. Thyagesa Mudaliar and another 
Appellants * 


y. 
Jayalakshmi and others .. Respondents. 


Indian Trusts Act (II of 1882), section 82— 
Property acquired in the name of wife by husband 
—Test to ascertain the character of property 
held by person who did not pay for it —Family 
arrangement—Not necessary for parties thereto to 
have antecedent title over the properties claimed. 


It is settled law that the person alleging 
that the property standing in the name 
of a person does not belong to him but 
to someone else, has to prove it. In 
English law, where a person buys land in 
the name of another, and pays the con- 
sideration money, the land will generally 
be held by the grantee in trust for the 
person who so pays the consideration 
money. The principle is that he who 
supplies the money means the purchase 
to be for his-own benefit rather than- for 
that of another and the conveyance in 
the name of another only is-a matter of 
convenience and arrangement between 
the ‘parties for a collateral purpose. 
This presumption is, however not appli- 
cable, to cases where the person in whose 
name the conveyance of the legal estate 
taken is the wife or the child of the 
purchaser. In such a care there is a 
presumption of advancement; which is, 
however, rebuttable by an intention on 
the part of the purchaser to keep the 
beneficial interest for himself. This 
doctrine of advancement has not been. 
applied to India. However, section 82, 
of the Trusts Act recognises that money 


- 


* Appeal No. 573 of 1972. 8th December, 1977. 
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anay have been contributed by another 
towards a purchase with the intention 
of giving, a beneficial interest to the 
person in whose name the purchase is 
made. ` [Para. 8.] 


“Though various tests are propounded in 
the decided cases for the purpose of 
ascertaining the character in which the 
properties are held by a person who did 
not pay for it, still essentially the question 
is one of fact and has-to’be decided in the 
light of the particular facts and circums- 
‘tances of each case. . EPara. 12. 


It 1s not necessary in the care of a family 
arrangement that members who. were 
parties to it must have some antecedent 
title or even a possible claim in- the 
property, which is acknowledged by the 
parties to the settlement. Even if one 
of the parties to the settlement had no 
' title but under the arrangement the 
other party relinquished all its claim 
or titles in favour of such a person and’ 
‘acknowledged him to be the sole owner, 
then the antecedent title would be assumied 
and the family arrangement would be 
upheld and the Courts would find no 
difficulty in giving assent to the same, 

| Para. 22.] 


‘Cases referred to: 


Sitamma v. Sitapatirao, (1937)2 M.L.J. 606: 


46 L.W. 651: LL.R. (1938) Mad. 220: 
A.I.R. 1938 Mad. 8; Krishnanand ‘v. State 
of M.P., (1977)'1 S. C.C.' 816: (1977) Crl. 
L.J. 566: (1977) S.C.C. (Crl.) 190: A.I.R. 
1977 S.C. 796; Ponnuswamy Nadar v. Nara- 
ganan Nadar, (1976) 1 M.L.J. 1 : ALR": 
1977 Mad. 19; Meenakshi Mills 
v. Gommissioner of Income-tax, 1956 S.C.R. 
[691 : 1957 S.C. ]. 1: (1957) 1 An. 
cae I: (1957) I M.L. J. (S.C.) 1 
LT.R. 28: ADR. 1957 S.C. 49; 
Kanakaratlinammal `v. Loganatha Mudaliar, 
(1964) 6 S.C.R. 1: AIR. 1965 S.C. 271; 
Jagannath v. Shri Nath, 61 I.A. 150: 66 
M:L.J. 321: 39 L.W. 295: A;LR. 1934 
P.C. 55; Gopal Krishnaji Ketkar-v. Mahomed 
Haji Latif, (1968) 3 S.C.R. 862: (1968) 
2 $.C.J. 934 © ALR. 1968 S.C. 1413; 
Kale v. Deputy’ Director of Consolidation,’ 
(1976) 3 S:C:C. ' 119 ` (1976) 3.8. Q.R: ' 
202: A.I.R. 1976 S.C. 807. C 
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Appeal against the decree of the Court 
of the Subordinate Judge, Nagapattinam 
in Original Suit No. 28 of 1971. 


T. R. Ramachandran and T.R. Rajagopalan, 


| for Appellants. 


K. Sarvabhauman and s Mani, for 
Respondents. 


The Court delivered the following 


Jupcement.—Defendants 2 and 4 in O.S. 
No. 28 of 1971 in the Court of the Sub- 
ordinate Judge of Nagapattinam are the 
appellants. Ganapathi Mudaliar, the 
first defendant is the father of the plain- 
tiff. Defendants 2 to 7 are her brothers. 
Ganapathi Mudaliar married one Meena- 
kshi Ammal, who died on 23rd October, 
1955. The plaintiff and defendants 2 
to 6 are the issues of the said Meenakshi 
Ammal., He married Thaiyalnayagi as 
his second wife through whom the 7th 
defendant was. born. He has a third 
wife by name Dhanalakshmi. The plain- 
tiff filed the present suit for possession 
alleging that the suit property belonged 
to. Meenakshi Ammal, who died prior to 
coming into force of the Hindu Succession 
Act and that she (the plaintiff) was the 
streedhana heir of the said Meenakshi 
Ammal. She alleged that the first defen- 
dant had taken all the suit properties. 
and moveables including jewels, that she 
was married on 7th March, 1965, where- 
after she was living with her husband 
and that even after attaining her majority 
on 30th March, 1969, the first defendant 
continued to look after the properties on 
her behalf. She found that defendants 
I to 7 had divided the suit properties 
among themselves as if they were the 
joint family properties during her absence 
from her parental residence after her 
marriage. .She, therefore, brought the 
present suit for recovery of possession, 
for reridition of accounts of the rents and 
profits realised from 23rd October, 1955 
and for future mesne profits. : 


2. The’ first defendant in his written 


statement ‘admitted that the su pro- 
perties belonged to his first wife, Mee- 
nakshi Ammal; that he was under the 


impression that they belonged to all the 
heirs of Meenakshi Ammal including her 
sons.and that under such wrong impres- 
sion, he effected a certain settlement. and 
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also a partition. As he now found that 
the plaintiff was the sole heir to the 
properties of Meenakshi Ammal, he was 
prepared to abide by any decree that 
might be passed regarding the suit pro- 
perties. He, however, disclaimed any 
lability to account. 


3. The third defendant more or less 
adopted the same attitude as the first 
defendant and he stated that he was in 
possession of the properties in the bona 
fide belief that he was entitled to them and 
that he was willing to surrender possession 
to the plaintiff. He contended that he 
was not liable to render any account in 
regard to past and future profits. 


4, Defendants 5 to 7 were minors and 
they were represented by their guardian. 
They stated that if the plaintiff proved 
her title to the properties they would be 
willing to submit to a decree without 
costs and without any liability for account- 
ing. After attaining the majority, defen- 
dants 5 and 6 took up the same stand in 
their joint written statement filed sub- 
sequently. It is defendants 2 and 4 who 
. stated that the properties never belonged 
to Meenakshi Ammal, that some of the 
properties siz., items 3 and 6 to Il of a 
total extent of 6-921 acres were governed 
by a settlement deed dated 22nd June, 
1961, executed by the first defendant in 
favour of the second defendant and that 
he was in possession of those items. They 
took up the stand that Meenakshi Ammal 
was only a benamidar, as the first defen- 
dant was away in Kualalampur and 
Singapore’ and as he had some motive 
to purchase the properties in the name of 
Meenakshi Ammal. It was pointed out 
that one of the settlement deeds was in 
favour of the plaintiff herself and that to 
the subsequent partition deed dated 30th 
December, 1966, the plaintiff was a party 
through her husband and guardian. Ac- 
cording to them the first defendant wanted 
a reconveyance of about 3 acres from 
each one of them viz., defendants 2.and 
4 and as defendants 2 and 4 refused, the 
first defendant had caused the plaintiff 
to file the present suit and was himself 
conducting it. They stated that the 
properties were not Streedhana properties 
so that the plaintiff could be the sole heir 
on the death of Meenakshi Ammal, 
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5. The learned Subordinate Judge held. 
that the properties stood in the name of 
Meenakshi Ammal, that they had not 
been purchased by the first defendant 
benami in the name of Meenakshi Ammal 
and that the partition under Exhibit B-7 
could not be treated as a bona fide arrange- 
ment so as to be binding on the plaintiff 
and others. He, therefore, granted a. 
decree in favour of the plaintiff for re- 
covery of possession of the suit properties 
and directed the defendants to render 
proper accounts for, the profits realised. 
from the properties in their respective 
possession. As regards mesne profits, 
he directed that it would be gone into in 
accordance with Order 20, rule 12, Civil 
Procedure Code. Defendants 2 and + 
have come forward with the present 
appeal. 


6. Two points arise out of the contentions. 
taken before me on behalf of defendants 
2 and 4 as appellants and. the plaintiff 
as the contesting respondent and they are: 


(1) Whether the properties were the 
absolute properties of Meenakshi 
Ammal, and 


(2) Whether Exhibit B-7- could be 
treated as a family arrangement -binding 
on all the parties? ` 


7. On the question as to whether the 
properties belonged to Meenakshi Ammal, 
a few more facts required to be set out. 
Out of the properties under consideration, 
those covered by Exhibits A-1 to A-4 
were acquired between June, 1948 and. 
November, 1949. The other properties 
covered by Exhibits A-6 to Exhibit A-16 
were acquired between April, 1947 and. 
June, 1952. The purchases under Exhi-- 
bits A-19, A-20 and A-32 were on 30th 
September, 1936, 8th March, 1940 and 
25th August, 1947, respectively. On 13th 
June, 1950, some of the properties that had. 
originally been purchased on the name 
of Meenakshi Ammal were exchanged in 
favour of others covered by the document. 
Exhibit A-5. Thus, it may be seen that 
the earliest purchase was effected in 1936 
and the last of them in July, 1953. 
The first defendant went away to Kuala- 
lampur and according to the second 
defendant, started a maligai business, 
which had failed. Thereafter he went 
over to Singapore and was employed. 


II) 


Thus, the purchases, according to the 
defendants, would fall into two categories 
viz., those that were effected between 
1936 and 1940 and those subsequent to 
1947. It is in evidence under Exhibit 
B-9 that the first defendant started a 
business called ‘“Thiagesan and Company" 
in textiles on 23rd September, 1940 in 
Singapore and it continued till about 
1959. Whatever may have been the 
position regarding the business in Kuala- 
lampur, the Singapore business has not 
been stated to have run into bad 
weather. Even as regards Kualalampur 
business, there are no details about it 
and there is no proof that it had ended 
in any loss so as to require the first defen- 
dant to make purchases in the name of 
his wife to keep the said properties beyond 
the reach of the creditors. The Court 
below has found that the reasons set up by 
the second defendant for the first defen- 
dant purchasing the properties benami 
in the name of his wife had not been 
established. In other words, there is 
nothing to show that the first defendant 
was in involved circumstances so as to 
screen the properties by purchasing 
them in his wife's name. I do not find any 
justification for differing from this con- 
clusion of the Court below. It is, there- 
fore, clear that the properties were pur- 
chased by the first defendant out of his 
own resources, which he earned abroad. 
It is not contended on behalf of the 
plaintiff-respondent that these properties 
were acquired out of any individual 
resources traceable to Meenakshi Ammal. 
The common case of the parties is that the 
properties were purchased, by the first 
defendant out of his own resources in the 
name of Meenakshi Ammal. The only 
question is whether these purchases were 
intended for the benefit of Meenakshi 
Ammal or whether the properties were 
purchased benami only in her name. 


8. It is settled law that the person alleg- 
ing that. the property standingin the name 
of a person does not belong to him, but 
to someone else, has to prove it. It is 
first necessary to examine whether the 
relationship between the first defendant 
and Meenakshi Ammal, as the husband 
and wife would have any significance. 
In English law where a person buys 
land in the name of another, and pays 
the consideration money, the land will 
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generally be held by the grantee in trust 
for the person who so pays the considera- 
tion money. The principle is that he who 

supplies the money means the purchase 

to be for his own benefit, rather than for 
that of another and the conveyance in 
the name of another only is a matter of 
convenience and arrangement between 

the parties for a collateral purpose. This 

presumption is, however, not appli- 
cable to cases where the person in whose 
name the'conveyance of the legal estate| 
is taken is the wife or child of the pur- 
chaser. In such a case there is a presump- 
tion of advancement, which is, however, 
rebuttable by an intention on the part of 
the purchaser to keep the beneficial 
interest for himself This doctrine o 

advancement has not been applied to 
India. However, section 82 of the Trusts 
Act recognises that money may have been 
contributed by another towards a pur-} 
chase with the intention of giving a bene-} 
ficial interest to the person in whose}: 
name the purchase is made. Section 821, 
of the Indian Trusts Act, 1882 in so far asl. 
it is material runs as follows:— , 


"02. Where property is transferred. 
to one person for a consideration paid. 
or provided by another person, and it 
appears that such other person did. 
not intend to pay or provide such 
consideration for the benefit of the 
transferee, the transferee must hold the- 
property for the benefit of the person 
paying or providing the consideration". 


The above provision shows that whether 
a purchase by one is for the benefit of 
another is a matter of intention. 


9. In Sitamma v.Sttapatirao*, Varadachariar- 
and King, JJ., observed that the relation- 
ship of a husband and wife between the 
person who contributes the money and. 
the person in whose name the sale is. 
taken wil be a very important factor in 


" determining whether the transaction was 


really meant for the benefit ofthe wife or: 
not and that where the motive alleged for 
a benami transaction itself suggested that 
the purpose in-view could be served only 
by a genuine transfer and not by a mere 
benami transaction, the more reasonable 
inference would be that the transfer was 


hu iV el 


1. (1937) 2 M.L.J. 606: 46 L.W. 651: LL.R. 
(1938) Mad. 220: A.LR. 1938 Mad 8., 
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intended to be operative as a transfer of 
beneficial interest and notas a mere be- 
nami transaction. As already seen, in the 
present case there was no motive as there 
is no proof that the first defendant was 
involved .circumstances when he effected 
the purchases between 1936 and 1953 in 
the name of Meenakshi Ammal. The 
later purchases, i.e, those after 1946; 
were admittedly made when he was' in 
affluent circumstances. Thus, there 
could have been no motive in keeping the 
properties under a genuine transfer in 
the name of Meenakshi Ammal As 
pointed out by the Supreme Court in 
Krishnanand v. State of M.P.+,the essence 


of benami is the intention of the parties. 


See also Ponnuswamy Nadar v. Narayanan 
JVadar?. 


10. The Supreme Court has also indicated 
another test to be applied in such cases 
and that is to examine who actually enjoy- 
ed the benefits of the transfer. See Meena- 
kshi Mills, Madurai v. Commissioner of Income- 
tax, Madras? and also in Union -of India v. 
Moksh Builders and Financiers Lid.* of the 
Supreme Court. 


11. The Supreme Court in Kanaka- 
rathammal v.  Loganütha Mudaliar and 
another’, considered a case where 
the property was purchased with 
the help of the money gifted by the hus- 
band and took into account the subse- 
quent conduct in the shape of the wife's 
own dealing in respect of the property. 


4112. "Though various tests are propounded 
lin.the decided cases for the purpose of 
lascertaining the character in which the 
lproperties are held by a person who did 
not pay for it, still essentially the question 


is one of fact and has to be determined, 


lin the light of the particular facts and 
surrounding circumstances of each case. 
In the present case the intention of the 
first defendant could have been brought 
out if he had appeared in the witness-box. 
Apart from filing a written statement, 
he did not really contest the case. Even 
—————————————— 
1. (1977) 1 S.C.C. 816; (1977) Cl. L.J. 566: 
(1977) 1 S.C.C. (Crl.) 190: A.LR. 1977 S.C. 796. 
2. (1976) 1 M.L...1: A.LR. 1977 Mad. 19. 


3. 1957 S.C.J. 1: 1956 S.C.R. 691; (1957) 1. 


An.W.R. (S.C.) 1: (1957) 1 M.L.. 
31 LT.R. 28: A.LR. 1957 S.C. 49." 
4,- C.A: Nos. 1739 and 1740 of-1968 dated -26th 
October, 1976 (Unreported).- be 
5. (1964) 6 S.C.R. 1: AR. 1965 S.O..271. . 


(S.C.) 1: 
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in his written statement he had practically 
sided with the plaintiff. In fact, it 15 
alleged by the learned counsel for the 
appellants that the first defendant has 
been engineering the present 
proceedings, as defendants 2 and 4 did 
not accede to his requests for reconveying 
3 acres of land in their possession. ‘This 
contention cannot' be rejected as bereft 
of substance. 


13. In Jagannath . "v. Shri Nath, 
one Mathura Prasad, who 
was blind and deaf on account of old age, 
alienated some property in order to pay 
off some old debts. The deed was attest- 
ed by Ram Pratap, his son and Bhairon 
Nath, his grandson. Ram Pratap, and 
Bhairon Nath were entitled to one-half 
of the joint family properties. Mathura 
Prasad came forward with a suit con- . 
tending that he was induced to execute 
a.sale deed in favour of one Jagannath 
for an inadequate consideration. In the 
said suit Ram Pratap and Bhairon Nath 
had been impleaded as defendants. The 
defendant, Jagannath, the alienee, con- 
tended that the property was not the joint 
family property and that, in any event, 
the sale deed, had been executed by 
Mathura Prasad for discharge of antece-: 
dent debts. Ram Pratap and Bhairon, 
though impleaded in- the suit as defen- 
dants, did not go into the witness box. 
The Privy Council held that their con- 
duct afforded ample corroboration of the 
other evidence that the sale was effected 
for necessary family. purposes. ‘The infer- 
ence was drawn from their keeping away 
from the  witness-box. In the present 
case also the way in which the first 
defendant and the other defendants, 
who sided with him, have entered on 
their defence, goes to show that they 
virtually did not contest the suit and that 
they sided with the plaintiff. It 1S 
difficult in a case like this to get any 
actual evidence of collusion; but the 
facts are such that the inference of collusion 
between the first defendant and the 
plaintiff can safely be drawn. The Courts 
have- not unoften taken the view that 
even the burden of proof is not to be 
insisted upon and adverse inference may 
be drawn if a party withholds’ evidence 
in his possession which can throw light 





1.,(1934) 61 LA.. 150: 66 M.LJ. 321: 39 
LW. 295: ALR. 1934 P.C. 55. B 
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on the facts and issues. It has been 
Observed that it is not a sound practice 
for those desiring to rely upon a certain 
State of affairs to withhold from the Court 
the best evidence in their possession which 


could throw light upon the issues in. 


controversy and to rely upon the abstract 
doctrine of onus of proof. See Gopal 
Krishnaji Ketkar v. Mahomed Haji Latif and 


olhers.! This ^ principle would be 
applicable to the present case, 
because it is clear that the -first 


defendant has been supporting the case 
of the plaintiff by. reason of his illwill 
against.the appellants, and that he kept 
away from.the witness-box because he 
would be embarrassed by his own conduct 
from supporting the case of the plaintiff. 
It is not necessary to rest the decision 
merely on adverse inferences. 


14. I may examine the- question of 
intention behind the first defendant 
financing these purchases in the name of 
Meenakshi Ammal in the light of the 
documentary evidence in this case. The 
learned counsel for the plaintiff relied on 
the execution of a power of attorney in 
favour of the first defendant by Meenkshi 
Ammal under Exhibit A-21 dated 2nd 
June, 1950. It was contended that the 
execution of the power would be un- 
necessary if really the first defendant 
intended that the properties should be 
his. In a case of benami transaction, 
the purchaser would in$ist on a conveyance 
y the apparent owner. "Therefore, the 
execution of the.power-of-attorney in 
favour of the first defendant to execute 
documents on her behalf cannot be taken 
as indicating any intention to confer 
absolute benefit on Meenakshi Ammal 
with reference to the property purchased 
in her name. i 


15. It was next contended that Exhibit 
A-5 is a deed of exchange between Meena- 
kshi Ammal and Kalyanasundara Pada- 
yachi on 13th June, 1950 and that the 
said document had been executed by the 
first defendant as the agent of Meenakshi 
Ammal. In the document. there is a 
.recital in respect of the properties till 
then standing in the name of Meenakshi 
Ammal as if they belonged to her. The 





1. (1965) 2 S.C.J. 934: (1968) 3 S.C.R. 862: 
ALR. 1968 S.C. 1413. ^ . 
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contention urged is that the first defendant 
had actually accepted the position of 


- Meenakshi Ammal’s ownership- of the 


said property. Exhibit A-5 could not 


have contained any other recitals, I 


would not; therefore, attach any impor- 
tance to the recitals in Exhibit A-5 also. 


16. Reference was then made to Exhibit 
A-22, dated 1st July, 1953 which is a 


registration copy of a sale-deed executed. 


by the first defendant as the agent of 
Meenakshi Ammal is favour of one 
Kalyani Ammal. Even here, as observed. 
already as Meenakshi Ammal was an 
ostensible owner of the properties, they 
have to be dealt with only in that manner. 


"Similar is the position with reference to 


Exhibit A-23 dated 25th February, 1954- 
executed by the first defendant as the 
agent of Meenakshi Ammal in favour of 
Krishnammal and also Exhibit A-24' dated 
30th September, 1954 in favour of Sri 
Vedainayagar. In Exhibit A-24 Meenak- 
shi Ammal has herself signed the docu- 
ment, while the first defendant has 
attested it. The way in which the first 
defendant himselfhad beenacting on behalf 
of Meenakshi Ammal in all these transac- 
tions or has appended his signature as an 
attestor appears to meto show that he was 
all along keeping the properties under his 
own control and that nothing happened 
without his active part or consent. 


17. There is absolutely no evidence to 
show that Meenakshi Ammal was actually 
in enjoyment of the income from these 
properties. It is not in dispute that the 
first defendant had been remitting monies: 
from abroad. The properties that had 
been purchased in the name of Meenakshi 
Ammal -were substantial. If really the 
income was available in her hands, it is 
not likely that they would have been 
spent away. Even the marriage of the 
plaintiff had been performed only by the 
first defendant spending a sum  .of 
Rs. 10,000 after the death of Meenakshi 
Ammal. There was no earlier occasion 
on. which Meenakshi Ammal had to spend. 
any monies. 'The.absence of any sub- 
stantial amount in her hands at the time 
of her death shows that she was not in. 
actual receipt of the rents and profits 
in the land so that she could have accu- 
mulated the income. 
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18. I shall now consider the way in 
which the first defenant himself has dealt 
with these properties. Exhibit B-3 dated 
13th December, 1957 is a registered settle- 
ment deed executed by the first defendant 
in favour of the second defendant settling 
certain properties on the second defendant. 
These properties were in the name of 
Meenakshi Ammal till her death. How- 
ever, on 24th November, 1959 under 
Exhibit A-28 the first defendant revoked 
the settlement under Exhibit A-3. The 
first defendant had executed Exhibits 
B-1 and B-2 settlements on16th February, 
1956 in favour of the fourth defendant 
and the plaintiff herself after the death 
of Meenakshi Ammal. The Hindu Succes- 
‘sion Act came into force only on 17th 
June, 1956. Exhibit B-4 is another docu- 
ment dated 21st February, 1961 executed 
by the first defendant settling the pro- 
perties covered by it on the second 
defendant. Exhibit B-4 thus set right 
the affairs in so far as the second defendant 
‘was concerned, by reason of the revocation 
of the earlier settlement, Exhibit B-3, 
by Exhibit A-28. Thereafter under Exhi- 
bit B-7 the properties were partitioned 
between the first defendant, his sons and 
daughter on 30th December, 1966. All 
these documents extending over a period 
of nearly a decade are consistent with the 
original intention of the first defendant 
to keep the properties in the name of 
Meenakshi Ammal only as a benamidar 
and notas a real owner. Ifthe contrary 
is the intention, the first defendant would 
have gone into the witness-box and 
spoken about it. 


19. Learned counsel for the plaintiff 
vehemently contended that simultaneously 
with these purchases in the name of 
Meenakshi Ammal after 1947, there were 
purchases also in the name of the first 
defendant himselftothe tune of more than 
Rs. 90,000 and that if the first defendant 
‘wanted to purchase the properties for his 
own benefit, he could have easily pur- 
chased the suit properties also in his own 
name rather than in the name of Meenak- 
shi Ammal. It is difficult to draw any 
inference of the first defendant intending 
the purchases in the name of Meenakshi. 
Ammal as for her benefit merely because 
he simultaneously purchased the other 
properties in his own name. If he had 
gone into the  witness-box, he would 
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have been in a position to explain why 
there were simultaneous purchases in 
his own name and the name of his wife 
Meenakshi Ammal. As he had not 
gone into the witness-box, we have to 
draw the inference only on the basis of 
the other evidence available in the case, 
which, in my opinion, points out to 
Meenakshi Ammal having been intended 
only as a benamidar in respect of all these 
purchases. Ifshe was only the benamidar 
andiftherealtitle wasin the first defen- 
dant, then there can be no dispute about 
the fact that the plaintiff would not be 
entitled to these properties and cannot 
recover possession from the defendants. 


20. Even assuming that the first defen- 
dant entered into these transactions of 
purchase in the name of Meenakshi 
Ammal as one for her own benefit, still 
it is necessary to examine the other 
question viz. Whether Exhibit B-7 could 
be taken as a family arrangement? 


21. The nature ofa family arrangemeñt 
has been described in Volume 18 of Hals- 
bury’s Laws of England, Fourth Edition 
in paragraphs 304 and 305 as follows:— 


~ 


“304. Family arrangements are govern- 
ed by principles which are not appli- 
cable to dealings between strangers. 
When deciding the rights of parties 
under a family arrangement or a claim 
to upset such an arrangement, the 
Court considers what in the broadest 
view of the matter is most in. the 
interest of the family, and has regard 
toconsiderations which, indealing with 
transactions between persons not mem- 
bers of the same family, would not be 
taken into account. Matters which 
would be fatal to the validity of similar 
transactions between strangers are not 
objections to the binding effect offamily 
arrangements. ` 


305. - Considerations which will lead a 
Court to support a family arrangement 
are that as a result of the family arran- 
gement .disputes are avoided in the 
family. The honour cf the family is 
safeguarded, or various obligations, 
morally binding on a family, are pro- 

. vided for; orfamily property is con- 
tinued in the family." 


` 


1I] 


22. The Supreme Court in Kale v. 
Deputy Director of Consolidation," reproduced 
the corresponding passage in the third 
edition with approval. Their Lordships 
have set out six propositions in relation 
to the family settlement and it is enough 
for our purpose to extract the sixth pro- 
position which is as follows:— 


"(6) Even if bona fide disputes, pre- 
sent or possible, which may not in- 
volve legal claims are settled by a 
bona fide family arrangement which 
is fair and equitable, the family arrange- 
mentis fina] and binding on the parties 
to the settlement." 





q[t is not necessary in the case of a family 
ijarrangement that members who were 
parties to it must have some antecedent 
title or even a possible claim in the 
property, which is acknowledged by the 
parties to the settlement. Even if one 
of the parties to the settlement 
jhad no title but under the arrangement 
Athe other party relinquished all its claims 
{or titles in favour of such a person and 
acknowledged him to be the sole owner, 
ithen the antecedenttitle would be assum- 
ed and the family arrangement , would 
be upheld and the Courts would find 
no difficulty in giving assent to the same. 
See proposition (5) at page 813. Judged 
by these propositions the partition in the 
‘present case can be treated as a family 
arrangement to which all the persons 
are the parties. The plaintiff herself 
-was also a party toit. Thus, the plaintiff, 
has not only accepted the settlement in 
her favour under Exhibit B-2, dated 16th 
December, 1956 but she is also a party in 
the partition deed under Exhibit B-7. 


-All these documents proceed on‘ the basis : 


that the first defendant was the real owner 
‘of the properties though they nominally 
‘stood in the name of Meenakshi Ammal. 


23. I would, therefore, uphold the 
partition as a family arrangement between 
the parties. "Therefore, the plaintiff can- 
not be held to be entitled to the suit 
. properties on the basis that she was the 
sole Streedhana heir of Meenakshi Am- 
mal. 'The result would be that the 
plaintiff’s suit would have to be and is 
—— RR EET a RR EE RUEEN 

1. (1976) 8S.C.C. 119 : (1976) 3 S.C-R. 202: 
" A.LR. 1976 S.C. 807. 
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dismissed. The appeal is allowed. How- 
ever, there will be no order as to costs. 


R.S. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao, CF., and 
G. Ramanujam, 7. 


T. G. Sivasankara Tharuvadiyar 


Appellant 


Ue 


The State of Madras through The 
-District Collector, Thirunelveli and 


others Respondents. 


Tamil Nadu Minor Inams (Abolition and 


Conversion into Ryotwari) Act (XXX of 1963) 


and Tamil Nadu: Act XL of 1956—Madras 
Inams (Assessment) Act—Grant of Ryotwari 
Patia—Plea of inam subjected to full assessment 
being deemed to be extinguished—Tribunal 
constituted under Act XXX of 1963 not 
competent to decide question. 


Whether an inam get extinguished as a 
result of the levy of the full assessment 
under Tamil Nadu Act XL of 1956 
cannot be decided by the Tribunal con- 
stituted under Tamil Nadu Act (XXX 
of 1963). Such a question can be decided 
only under Tamil Nadu Inams (Supple- 
mentary) Act XX XI of 1963 which is an 
Act to provide for the determination of the 
question whether any non-ryotwari patta 
area in the State of Tamil Nadu is or is 
not an existing inam estate, or a part village 
estate, or a minor inam, or a whole inam 
vilage. Under the said Act, if a dispute 
arises as to whether a particular land is 
or is not an inam, the matter has to be 
decided under section 5 of Tamil Nadu 
[Para. 10.] 


Cases referred to: 


Subbachariar v. State of Madras, (1967) 1 
M.L.]. 206; Vedaranyeswaraswamz 
Devasthanam v. State of Madras, (1965) 
I M.L.J. 1: LL.R. (1964) 1 Mad. 
212: 76 L.W. 548: ALR. 1964 
Mad. 90;  K. Gopalachari v. State, 85 
L.W. 170: A.L.R.1972 Mad. 385. 


*S.T. App. No. 85 of 1973. 6th Fuly, 1978, 


260 


Appeal against the Order of the Minor 
Inams Abolition Tribunal (The Principal 
Subordinate Judge), Tirunelveli, dated 
4th September, 1972 and made in R.A. 
(LA.T.) No. 163 of 1968 (S.R./M1/29/ 
TNV66, Settlement Tahsildar, Kovilpatti). 


K. Sarvabhauman and T. R. Mani, for 
Appellant. 


The Addl Govt. Pleader V. Ratnam and 
'K. Srinivasan, for Respondents. 


The Order of this Court was made by 


Ramanujam, J. —The appellant herein 
claimed patta for the lands comprised in 
various survey numbers and covered by 
inam title deed, T.D. No. 394 in Kunna- 
thur Village in Tirunelveli District under 
section 8 (2) ofthe Tamil Nadu Act (XXX 
of 1963) on the ground that the inam 
grant comprised both the warams and 
that as hereditary huqdar of Sri Subra- 
maniaswmi temple in Amman Sannadhi 
Street, Tirunelveli Town, he is entitled 
to patta. He filed various documents 
such as settlement deeds, sale deeds, 
extract ofthe fair inam register, kist re- 
ceipts, Court orders etc., which were mar- 
ked as Exhibits R. 1 to R. 16. 


2. The said claim was resisted by res- 
pondents 3 to 33 herein stating that they 
have got kudivaram rights over the lands, 
that they have been issued pattas by the 
inamdar and that melwaram also has 
been collected from them on the basis of 
the said pattas. They filed documents 
such as pattas, receipt for payment of 
paddy as melwaram, sale deeds, etc., 
which have been marked as Exhibits P-l 
to P-8l. 


3. The settlement Tahsildar, after 
making due enquiries under section 11 
of the said Act, held that the extract from 
the inam fair register Exhibit R-5 show ed 


that the inam grant was a personal in am’ 


for bhattavirthi, that it is not a Devadayam 


inam, that even prior to the inam being , 


confirmed the inam lands were shown 
-to be in the enjoyment of ryots who were 
paying rent in kind to the inamdar, and 
that the same practice was being followed 
till the date of the commencement of 
Tamil Nadu Act XXX of 1963. After 
considering the document filed on behalf 
of the respondents 3 to 33 the Settlement 
Tahsildar felt that they clearly establish 
that the respondents’ predecessors-in-title 
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were alienating and transferring their 
kudi rights ‘by registered deeds to the 
knowledge of the appellant and. his 
predecessors-in-title, and that the aliena- 
tions and transfers-have been recognised. 
by them by issuing pattas to the alienees 


or transferees and collecting melwaram. 


from them. In the pattas issued to the 
respondents and their predecessors-in- 
interest by the inamdar, the melwaram 
to be paid to the inamdar has been speci- 
fically specified in colum 7. "Therefore, 
these documents were taken to clearly 
establish that the  kudi rights vested 
in therespondents and not in the appellant. 
In this view the Settlement 
Tahsildar granted patta in the respon- 
dents in respect of the extents of lands in 
their respective possession under section 
8 (1) of the Act. 


4. The appellant took the matter im 
appeal to the Minor Inam  Abolition 
Tribunal (Principal Subordinate Judge) 
Tirunelveli, raising two grounds: (1) that 
the inam in question is a personal grant 
and not a service grant and, therefore, 
the provisions of section 8 (1) of the Act 
cannot be invoked, and (2) that the inam 
grant consisted of both the warams as 
the statutory presumption under section 
44 of the Act applies to the facts of this 
case, and that in any event the grant is in 


.the nature ofa permanent lease as dis- 


tinguished from fudivaram interest and 
therefore the respondents are not entitled 
to ryotwari patta under section 8 (1) of 
the Act. 


5. Dealing with the first ground the 
Tribunal, after going through the various 
entries in the inam fair register, took the 
view thatthe character of the nam having 
been described as cowle patia land, it 
should be taken that the grant was only 
of the melwaram. It also took the 
view that the entries in the inam fair 
register -describing the grant as a 
hereditary grant clearly indicated that 
it is a personal grant. Thus the Tribunal 
substantially agreed with the appellant 
on the first contention. Dealing with the 
second contention, the Tribunal found 
that the presumption under section 44 of 
of the Act was a rebuttable one, and 
that Exhibits R. 4 and R. 5 clearly establi- 


: shed that the appellant. was entitled only 


to the melwaram alone. In this view, the 


11} 


Tribunal sustained the grant of patta to 
the respondents 3 to 33 under section 8 (1) 
of the Act. : 


6. Apart from these two grounds the 
appellant also raised a legal contention 
that the lands covered by the inam have 
been subjected to full assessment under 
the provisions of Tamil Nadu Act XL 
of 1956, that therefore the inam should 
be deemed to have become. extinguished 
.after such full assessment, and that there 
is no room for the application of the 
provisions of Tamil] Nadu Act XXX of 
1963 for grant of patta under section 
8 (1) thereof. The Tribunal was not 
inclined to accept this contention of.the 
Appellant that 'Tamil Nadu Act XXX of 
1963 cannot apply to the lands covered by 
the inam as the inam has. been extinguish- 
.ed by the levy of full assessment under 
Tamil Nadu Act XL of 1956, and that 
there was no inam to be abolished 
when Act XXX of 1963 came into force. 
However, the Tribunal gave liberty to 
the appellant to work out his rights sepa- 
rately in appropriate proceedings before 
the competent forum, on the ground that 
such a question cannot be canvassed 
before the Tribunal. The said decision 
of the Tribunal has been challenged by 
the appellant in this appeal. 


7. As already pointed out the appellant’s 
case that the inam grant is not a Deva- 
dayam grant but a personal grant has 
been accepted by the Tribunal and that 
finding which is in favour of the appellant 
has not been attempted to be canvassed 
by the respondents .before us.- Even 
otherwise, once it is held that the inam 
grant consisted of only melwaram,  sec- 
tion 8 (1) of Tamil Nadu Act XXX of 
1963 will come into operation and any 
person owning kudiwaram can apply for 
paita under section 8 (1). Thus the 
main question that arises in this appeal is 
as to whether the respondents 3 to 33 owned 
the kudiwaram in the lands in question 
so that they can claim patta under 
section 8 (1). 


8. It is seen from the materials on record 
that even prior to the inam commission, 
the inam lands in question were in the 
enjoyment of the ryots, that they had 
been paying rent in kind to the inamdars 
and that practice was being continued till 
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the Tamil Nadu Act XXX of 1963 came 
into force. The documents also indicate 
that respondents 3 to 33 and their pre- 
decessors-in-title have been alienating 
and transferring their kydiwaram rights 
by registered deeds to the knowledge of 
the appellant and his predecessors-in- 
title and such transfers have been recog- 
nised by them by issuing patta to the 
transferees or alienees. The pattas pro- 
duced by the respondents as having been 
issued by the inamdars indicate that 
what they were paying was rent in kind. 


"This conduct on the part of the respon- 
"dents and their predecessors-in-title aliena- 


ting or transferring their rights by regis- 
tered documents treating the lands as 
their own clearly indicate that they are 
having the  kudiwaram right in the 
lands in question. In the face of these 
documents, it is very difficult to accept 
the -appellant’s case that the respondents” 
possession and enjoyment of the lands 
have to be construed only as that of a 
permanent lessee as distinguished from 
persons having kydiwaram interest. Once. 
the appellant has been held to be 
entitled to the melwaram alone, then 
the documents filed by the respondents 
would clearly indicate that the respon- 
dents or their predecessors-in-title were in 
possession of the lands. On the materials 
the presumption under section 44 of the 
Act stands clearly rebutted and as such 
section 8 (1) of the Act will come into 
play. The Tribunal, therefore, appears 
to be right in upholding the grant of ryot- 
wari patta in favour of respondents 3 to 
33 under section 8 (1) of the Act. ` 


9. The learned counsel for the appellant 
would however point out that the Tribunal 
is not tight in not deciding the question 
as to whether the inam has been exiin- 
guished as a result of the full assessment 
under Tamil Nadu Act XL of 1956. 
According to the learned counsel when 
once the inam is found to have been 
extinguished, there is no question of 


. applying the provisions of Act XXX of 


1963.. It has already been noted that the 
Tribunal has taken the view that this 
point cannot be urged before it and that 
the appellant has to agitate this question 
in separate proceedings before the com- 
petent forum. The learned counsel relies 
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on the decision in Subbachariar v. 
State of Madrast wherein a Division 
Bench of this Çourt has taken the 
view that where the inam grant is 
only of the assessment, whether whole 
‘or partial, if full assessment is levied, 
the inam gets extinguished, that it could 
. no more be said to retain its essential 
inam character, that the full assessment 
"would be tantamount in effect to resump- 
tion of the inam, and that if there is no 
inam, there is no question of application 
of the provisions of either Tamil Nadu 
Act XXVI of 1963 or XXX of 1963. 
This decision appearstosupport the con- 
tention of the learned counsel for the 
appellant that if the original inam grant 
is only of the assessment, then if full assess- 
ment is levied under the provisions of 
‘Tamil Nadu Act XL of 1956, the 
inam gets extinguished and there is no 
room for application of Tamil Nadu Act 
XXX of 1963, thereafter. 


10. The learned counsel for the res- 
pondents would, however, rely on the 
decision of another Division Bench of 


this Court in Vedaranyeswaraswami 
Devas | v. State of Madras? where- 
in another Bench has taken the 


view that the imposition of full assessment 
‘under Tamil Nadu Act XL of 1956 
cannot abrogate the inam, for the object 
of the enactment is to preserve the inam 
.and to assess the inam, although the assess- 
ment might practcially be the same as 
the subject-matter of the inam itself. 
Relying on the said decision the learned 
counsel contends that the inam cannot be 
taken to have been extinguished by the 
application of the provisions of Tamil 
Nadu Act XL of 1956 and, therefore, 
there is full scope for the application of the 
provisions of Tamil Nadu Act XXX of 
1963 to the lands in question. In 
K.  Gopalachari | v. State? another 
Division Bench also expressed 
the view that the levy of ryotwari 
full assessment cannot be regarded as 
amounting to resumption of the imam 
that it does not result in abrogation of 
the inam tenure and that the inam tenure 
is preserved notwithstanding the levy 
of full assessment. As already stated, the 





1. (1967) 1 M.L.J 206. 

2. (1965) 1 M.L,J. 1: 
212: 76 L.W. 548: A.LR. 1964 Mad. 90. 

3. (1972) 85 L.W. 170: A.LR. 1972 Mad. 365. 
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Tribunal has not dealt with this aspect 
on the ground that such a question has to 
be canvassed before the appropriate forum 
and not before it. We are inclined to 
agree with the view taken by the Tribunal 
that the question whether the inam got 
extinguished as a result of the levy of full 
assessment under Tamil Nadu Act XL 
of 1956 cannot be decided by the Tribunal 
constituted under Tamil Nadu Act XXX 
of 1963. Such a question could be 
decided only under the Tamil Nadu 
Inams (Supplementary) Act, 1963, 
(Tamil Nadu Act XXXI of 1963) which 
is an Act to provide for the determina- 
tion of the question whether any non- 
ryotwari area in the State of Tamil Nadu 
is or is not an existing inam estate, a part 
village inam estate, a minor inam or a 
whole inam village. Under the said 
Act, if a dispute arises as to whether a 
particular land is or is not an inám, the 
matter has to be decided under section 5 
of Tamil Nadu Act XXXI of 1963. In 
this case, before the Settlement Tahsildar 
the appellant did not claim that there is 
no inam at all for the application of 
Tamil Nadu Act XXX of 1963 but raised 
such a point only before the Tribunal at 
the stage of the appeal. Whether the 
inam got extinguished by the levy of full 
assessment under Tamil Nadu Act XL 
of 1956 can only be decided under the 
provisions of Tamil Nadu Act XXXI of 
1963. ‘Therefore, without deciding the 
said question, we give liberty to the appel- 
lant to agitate that question under the 
Tamil Nadu Act XXXI of 1963. We 
also make it clear that the disposal of this 
appeal will not preclude the appellant 
from agitating the said question under the 
said Act or the respondents from putting 
forward all defences that are open to them 
in those proceedings. 


11. With the above observations, the 
appeal is dismissed. ‘There will be no 
order as to costs. 


R.S. Appeal dismissed. 


LL.R. (1964) 1 Mad. - 
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IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


PRESENT: —S. Suryamurthy, F. 


K. Pappathiammal Petitioner” 
" l 
S. S. Narasimhan Respondent. 


-Civil Procedure Code (V of 1908), Order 21 
—Attachment of property in execution Petition 
„by — decree-holder for sale—Permission given 
to him to bid at the auction and set-off —Un- 
conditional permission — granted — Decree-holder 

failing to participate at the auction —JNo sale 
—Petition by decree-holder for reduction of 
upset price—Petition dismissed and attach- 
ment raised—Order not justified. 


“Where the  decree-holder was granted 
‘permission to bid at the execution sale 
and set-off but he failed to participate 
in the auction and later on applied for 
reduction of the upset price, the Court 
-cannot dismiss the execution appli- 
cation merely because the decree-holder 
-did not bid upto the price mentioned in 
the sale proclamation. The decree-hold- 
-er cannot be compelled to bid upto 
-any such price that may be fixed by the 
Court. Therefore the order dis- 
missing the execution petition is 
unsustainable and liable to be set aside. 
' The decree-holder is entitled to apply 
for a reduction of the upsev price. The 
valuation in the sale proclamation is 
intended to protect the judgment- 
- debtor and to give information to the bid- 
ders in the auction sale. It is not an exact 
estimate of the value of the property. 
Therefore, if there is no bid at the upset 
.price fixed, it may be reduced in the 
interests of justice, if the executing Court 
is satisfied that the price fixed is too high. 


[Paras l and 2] 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 

: Order of the Court of the District Munsif, 
Krishnagiri, dated 23rd June, 1975 and 

_made in R.E.A. No. 187 of 1975 in R.E. 
.P. No. 104 of 1974 in O.S. No. 204 of 
1970. 


V. Nicholas, for Petitioner. 


* C.R.P. No. 2384 of 1975.- 
31st January, 1978. 
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The Court made the following 
OrvDER.—This isa civil revision petition 
against the order of the learned District 
Munsif of Krishnagiri in R.E.A. No. .187 
of 1975 in R.E. No. 104 of 1974 in O.S. 
No. 204 of 1970. 'The decree-holder 
who filed the execution petition for sale 
of the properties of a judgment-debtor 
applied for permission to bid the properties 
in auction and set-off the decree amount. 
The learned District Munsif granted per- 
mission to bid and set-off unconditionally. 
However, the  decree-holder did not 
participate in the auction and therefore 
there was no sale. Subsequently, the 
decree-holder filed R.E.A. No. 187 of 
1975 to reduce the upset price. The 
learned District Munsif not only dismissed 
the petition to reduce to upset price, but 
also raised the attachment and dismissed 
the execution petition. "This order of the 
learned District Munsif is thoroughly 
unjustified. The Court cannot dismiss 
an execution application merely because 
the decree-holder did not bid up to the 
price mentioned in the sale proclamation. 
The decree-holder cannot be compelled 
to bid up to any sum that may be fixed 
by the Court. ‘Therefore, I find that the 
order dismissing the execution petition 1s 
unsustainable and must be set aside and 
is set aside. 


2. The decree-holder is entitled to apply 
for a reduction of, the upset price. The 
valuation in the sale proclamation is 
intended to protect the judgment-debtor 
and to give information to the bidders in 
the auction-sale. It js not an exact 
estimate of the value of the property. 
Therefore, if there is no bid at the upset 
price fixed, it may be reduced in the 
interest of justice, if the executing Court 
is satisfied that the price fixed is too high. 
Therefore the order in R.E.A. No. 187 of 
1975 is set aside and R.E.A. No. 187 of 
1975 is remanded to the learned District 
Munsif of Krishnagiri for being dealt 
with according to law. The civil revision 
petition 1s allowed to the extent indicated 
above. There will be no order as to costs. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF; JUDI- 
CATURE AT MADRAS. 


PRESENT: —M. MRB Ismail and S. Nainar 
Sundaram, FF. 


Panper 


Rangaswami Reddi, who is of 
un-sound mind represented by next 


friend and father Krishna Reddiar 
is . Appellant* 


Ü. 


Gopalaswami Reddiar and others 
Respondents. 


Civil Procedure Code (V of 1908), Order 
32, rule 15—Suit by persons of unsound mind 
— Nature of enquiry—Person not found to be 
of unsound mind—Suit instituted by next 
friend, not maintainable. ` — 


Under rule 15 of Order 32, Civil Procedure 
` Code, the Court isdirected to make an 
enquiry for the purpose of finding out, 
whether the person concerned, by reason 
ofunsoundness of mind or mental infirmity 
is incapable of protecting his interest 
when suing or being sued. However 
such enquiry is dispensed with in the case. 
where the person is already adjudged a 
lunatic or of unsound mind, obviously, 
under the provisions of the Lunacy Act. 
In this particular case, it is not the case 
of anyone that the appellant was already 
adjudged to be a person of unsound mind. 
Consequently heis a person who had not 
been adjudged to be a person of unsound 
mind and therefore with reference to him 
the Court had to conduct an enquiry 
for the purpose of finding out whether he 
js capable of protecting his interest when 
suing or being sued by reason of unsound- 
ness of mind or mental infirmity. It is 
settled by a series of decisions of this Court 
as well as other Courts that the responsi- 


bility cast upon the Court under the pro- ' 


visions of the Code referred to above is 
very Serious because a person concerned 
is denied his liberty to take action in his 
-Own way and some other person is imposed 
or foisted on him to take action pur- 
porting to be on his behalf. From one 
point of view if the person is notof un- 
sound mind allowing another person to 
sue as a next friend on his behalf will be 
a total deprivation of the liberty of the 


* App, No. 344 of 1974, 
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person concerned to take care of his own 
interest and foisting on him another 
person to pursue a litigation which he 
him-self might not have liked. On the other: 
hand if the person happens to be of un- , 
sound mind to deprive him of the oppor-- 
tunity of enforcing his remedies available: 
under law by the interposition of a next 
friend will cause serious prejudice to his 
interest and may even deny him and. 
deprive of him of the means of livelihood. 
or his source ofincome. Having regard to 

all these serious consequences which may: 
flow in this behalf the Court owes a duty: 
to the person concerned to conduct an 

enquiry for the purpose of satisfying it-- 
self whether the person is incapable of pro-- 
tecting his interest when suing or being. 
sued by reason of unsoundness of mind. 

or mental infirmity or not. [Para. 10. s 


Held, that the appellant was not found to 
be a person of unsound mind on the date 
of the institution of the suit and there-- 
fore he could not be represented by a. 
next friend and consequently the suit 
itself was not competent. 


Cases referred to : 


Balakrishnan v. Balachandran, (1956) 1 

M.L.J. 459 : (1956) M.W.N 511; Rami 
Reddy v. Devouri Pai Reddi, (1962) 2 An. 

W.R. 337: ALR. 1963 A.P.. 160 ; 

Chapalawadig Govindayya v. Suddapalls 
Ramamurti, (1941) 1.M.L.J. 354 : 53 L.W. 

258 : 200 L.C. 77: A.LR. 1941 Mad. 524 ;. 
Shaik Mohammad Ibrahim v. Shaik Muham-- 
mad, (1948) 2 M.L.].277 : LL.R. (1949). . 
Mad. 343: 6L L.W. 557:A.I.R. 1949 Mad. 
292 ; Chattanatha Karayalar v. Vaikuntarama 
Karayalar, (1968) 81 L.W. 156 : (1968). 
2 M.L.]..150 : A.I.R. 1968 Mad. 346;. 
Ramanathan . v. Somasundaram, (1941) 1 
M.L.J. 234 :53 L.W. 193: 200 LC. 648 : 
A.I.R. 1941 Mad. 505. 


Appeal against the decree dated 3lst 
July, 1972 of the Additional Subordi-- 
nate Judge, Cuddalore in Original Suit 
No. 119 of 1966. 

K. Sarvabhauman and K. Sampath,. for- 
Appellant. 


R. Muthukrishnan, K. Pandurangan, P. 
Thankappan, K.V. Venkatapathy, N. Sankara- 
vadivel, A.N. Sivaprakasam and V. Radha— 
krishnan, for Respondents. 
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"Ihe Judgment of the Court was deli- 
vered by 


Ismail, .—The plaintiff in O.S. No. 119 
-of 1966 on the file of theCourt of the Addi- 
tional Subordinate Judge of Cuddalore 
is the appellant herein. He. represen- 
ted by his father as next friend, on the 
allegation that he was a person of un- 
sound mind, instituted the suit informa 
pauperis for possession of the suit proper- 
ties, after setting aside several alienations 
and the mortgage executed in favour of 
the second defendant, and for future 
‘mesne profits. : 

5 ; 


2. The claim of the plaintiff-appellant 
was that the appellant is one of the two 
sons of Krishna Reddiar who.had four 
daughters and the family. owned ex- 
tensive properties; the appellant became 
mentally unsound in or about 1956 and 
‘used to behave in an unnatural manner 
and used to talk incoherently; his father 
and his elder’ brother Ramaswami Red- 
diar got him treated for his illness and for 
‘some time he was treated by various local 
native physicians and also at Salem, and 
finding that he did not improve, he was 
taken to Vellore and there he was treated 
at a hospital (Bahayam Mental Hospital) 
undertaking treatment only for men- 
tally unsound people and he was there 
for about 14 months during which period 
he even attempted to commit suicide; 
thereafter at- the suggestion of that hos- 
pital authorities, the appellant was taken 
tothe Mental Hospital at Kilpauk, Madras 
. where he was kept for five or six months , 
and hé underwent treatment there ; though 
he appeared to have become better after 
his stay atthe Mental Hospital at Kilpauk, 
there was in reality no improvement at 
all and after he was taken away from the 
Mental Hospital at Kilpauk, he was 
taken to Courtallam where he was trea- 
ted by native doctors and where: he had 
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further and get into normal ways, a par- 
tition was effected between the appel- 
lant his father and his elder brother 
evidenced by a registered deed dated 30th 
November, 1961 marked as Exhibit B-3 
in the present proceedings; under the said 
partition, the properties set out in the 
schedule to the plaint were allotted to 
the appellant's share and the house alone 
was left in common amongst the parties; 
though the partition was effected with 
the best of intentions, namely, that the 
appellant would improve and would 
come to his normal ways, the appellant's 
father and brother were thoroughly dis- 
appointed because the appellant did not 
improve at all and his unsoundness of 
mind became worse and continued to 
be so since then. 


3. The plaint thereafter narrates seve- 
ral alienations effected by the appellant 
herein and alleges that those alienations 
were not valid because they were exe- 
cuted by the appellant when he was not in 
a sound state of mind and the aliena- 
tions were not supported by any conside- 
ration also. The plaint also put forward 
a contention that the defendants in the 
suit took advantage of the appellant's 
mental state and go: several transfers from 
him, none of which was supported by con- 
sideration and the documents were also 
obtained by undue influence. It was un- 
der these circumstances that the appel- 
Jant’s father purported to institute 
the suit as his next friend for the 
reliefs referred to above and the 
plaint itself stated that the appellant 
was willing to pay such amounts as the 
vendees or the mortgages have 
actually paid for the. necessities of the 
appellant. 
/ 


4. Separate written statements were 
filed by defendants 1, 2 and 3. Fach 
one of them contended that the suit as 


his bath at the falls and all these happened _ framed was not maintainable and the 


between 1956 or 1957 and 1960; after 
the appellant returned from  Court- 
alam, he appeared to be a little better 
and thereafter he suggested to his father 
that he would like to have his proper- 
ties divided and allotted to him and that 
he would attend to cultivation; believing 
that by effecting a partition of the family 
properties and giving the appellant -his 
share of the properties, he would improve 


appellant was not a person, of unsound 
mind and the suit by the next friend was 
unsustainable in law and on facts; apart 
from this, the alienations were.true and 


‘were effected by the appellant with the 


full knowledge of the nature of the trans- 
action and they were fully supported by 
consideration. They also denied the 
allegations contained in the plaint that the 
properties. were very valuable: and they 
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had been purchased for a comparatively 
very small amount and according to them 
the properties were only Karambu 
and therefore they paid the proper price 
for the properties and only after 
purchase they levelled the land by the 
use of bull-dozer and also spent consi- 
derable amount of money by employing 
labour and bringing the land to culti- 
vation and only because of the increase 
in the value of the land due to the defen- 
dants levelling the land and bringing 
the land into cultivation by incurring 
heavy expenditure, the appellant's next 
friend had come forward with the suit. 


5. Onthe basis ofthe various allegations 
contained in the pleadings, the learned 
trial Judge framed the following issues 
for trial: 


]. Whether the plaintiff is a person 
' of unsound mind as contended in the 
plaint during the various periods? 


2. Whether the suit as framed 1s not 
maintainable ? 


3. Whether the sale deed dated 10th 
September, 1962 in respect of item 4 
to first defendant is true valid and sup- 
ported by consideration ? 

4. To what relief, if any, is the plain- 
tiff entitled? 


-On 13th August, 1968, an 
- additional issue was framed to the 
following effect :— 


Whether the mortgage deed in favour 

of the second defendant is true, valid, 

supported by consideration and bind- 

ing on the plaintiff? l 
Again on 10th July 1972, yet another 
additional issue was framed to the follow- 
ing effect:— 


6. Whether the impugned sales and 
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by reason of undue influence practised: 
upon him? 


The learned Additional Subordinate 
Judge of Cuddalore by his Judgment 
and decree dated 31st July, 1972, held. 
that the appellant was not proved to be 
ofunsound mind on the various dates when 
he executed the documents in question 
and he was also not proved to be of un- 
sound mind at the time when the suit was. 
instituted. He also held the transactions- 
to be true and supported by consideration, 
binding on the appellant. In view of this: 
conclusion he dismissed the suit insti- 
tuted by the appellant herein and directed. 
the appellant to pay the Court-fee due to 
the Government. It is against this judg-- 
ment and decree. the present appeal. 


has been filed by the plaintiff. 


7. From what we have stated above, 
only two points arise for determination 
in this appeal. They are: 


l. Whether the appellant was a per- 
son of unsound mind on the date of 
the suit so that the suit could be in- 
stituted in his name represented by 
his father as next friend, and whether 
the suit was maintainable as instituted? 


2. Whether the appellant was of 
unsound mind on the various dates 
when the alienations have been effec- 
ted by him and the documents were 
executed ? 


8. Before we consider the two points 
set out above we shall refer to the prin- 
cipal alienations which are the subject- 
matter of controversy and the following: 
table will show the extent of the land, 
the document under which it was - dealt 
with and the consideration recited therein 


mortgage were vitiated by reason of the and the person in whose favour the 
unsoundness of mind. of the plaintiff and transactions were entered into. 
Plaint Extent Exhibit under Rank of the -Amount of: Value gwer 
whichitis dealt . — the defendant consideration in the 
with and date plaint 
E 2 .9 4 | 5 6 
4. ..A.Q. — AL=B4. D.l. pow x z 
- 5 00 10-9-1962 paternal 
page-6 uncle’sson - Rs. 2,000- Rs. 10,000 
Oe 426 ` D.2 Stranger Rs. 3,000 — ` 


A.2 5-2-1964 
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l go" 8 4 5 — 6 
2. 3 17 A.3—B.5. D.3. Aunt's l 
15-5-1964 page 10 sale son Rs. 2,000 Rs..4,755 
portionof 1 00 A.4. 9.7.1964 D.4. Brother- 
item 1 page 13 sale in-law ' Rs. 1,000 — 
5. Undivi- A.5 9-7-1964 D.5. mother 
ded page 17 Rs. 500 Rs. 3,000 
house 
Items 1 16 00 A.8 13-7-1964 D.6. (Agree- c 
and 3 page 19 ment) Rs. 19,000 Rs. 30,250- 
l 9 45 
half share 
in well 
etc. A. 9 D. 7 Rs. 10,000 Rs. 20,230 
for the 
entire 6.75. i 
ACTES 
. Total . 11-8-1964 
extent 
of item 1 
in 6.75 acres 
3 1 26 A.6 22-8-1964 D.7 brother's 
page 23 sale son of next i 
' friend Rs. 7,000 Rs: 10,000 
6 5 00 A.5.—B. 13 D.1 paternal - 
24-6-1964 uncle’s son Rs. 2,000 — 
page 25 





9. The plea that was put forward on 
behalf of the appellant before us, from 
the very nature of the transactions as 
well as the number of transactions and 
the time within which they took: place, 
was that unless the appellant had been 
of unsound mind he would not have 
alienated -the properties in the manner 
in which he has done and that too in 
favour of his close relations who took 
advantage of his mental condition. This 
was a general plea without reference to 
any particular evidence on record put 
forward on the basis of the nature and 
the number of transactions and the 
persons in whose favour the said tran- 
sactions were entered into. However, 
we shall consider this plea also in the’ 
Context of the other materials present 
in the case. 


10. As far as the first point is concern- 
ed, Mr.M.R. Narayanaswami, learned 
counsel for the appellant contended that 
once the Court had permitted the next 
friend to institute the suit on behalf 





of the appellant herein it was not open 
to the Court to frame an issue on the 
unsoundness of the mind or otherwise 
of the appellant herein on the date of 
the suit for the purpose of being repre-. 
sented by a next friend. ` The argument 
of the learned counsel is that on the- 
analogy of a person being permitted to. 
sue as pauper, all that the defendant can. 
do isto file a petition to depauperise the: 
plaintiff and whether the plaintiff was. 
a pauper or not cannot be the subject-- 
matter of enquiry in the form of an issue 
in the suit itself. Having regard to the 
facts of the present case, we are unable 
to accept this argument of the learned 
counsel. Originally the suit was filed. 
in the form of an original petition praying 
for the permission of the Court to sue 
in forma pauperis and also to be represented. 
by a next friend for the purpose of 
instituting the suiton the allegation that 
the appellant was of unsound mind. 
It is not in dispute that the relevant 
statutory provision in this behalf is Order- 
32, rule 15 ofthe Code of Civil Procedure.. 


568 


Order 39 of the Code deals with suits 
by or against minors and persons of 
unsound mind. Rules 1 to (14 
deal with the case of minors. Rule 15 
states as follows:— : 


*'The provisions contained in rules 
1 to 14. so far as they are applicable 
shall extend to persons adjudged to be 
of unsound mind and to persons who 
though not so adjudged are found by 
the Court on enquiry, by reason of un- 
:soundness, of mind or mental infir- 
mity, to be incapable of protecting 
their interests when suing or being 
sued." 


Consequently, under this Rule, the Court 
is directed to make an enquiry for the 

urpose of finding out whether the per- 
son concerned, by reason of unsound- 
mess of mind or mental infirmity is in- 
capable of protecting his interest when 
suing or being sued. However such 
lenquiry is dispensed with in the case 
where the person is already adjudged 
la lunatic or of unsound mind, obviously 
under the provisions of the Lunacy Act. 
In this particular case it is not the case 
of anyone that the appellant was already 
adjudged to be a person of unsound 
mind. Consequently, he is a person 
iwho had not been adjudged to be a 
person of unsound mind and therefore 
with reference to him the Court had to 
conduct an enquiry for the purpose of 
finding out whether he is incapable 
of protecting his interest when suing or 
being sued by reason of unsoundness of 
mind or mental infirmity.. It is settled 
by a series of decisions of this Court as 
„well as other Courts that the responsi- 
bility cast, upon the Court under the 

rovisions of the Code referred to above 
is very serious because the person con- 
cerned is denied his liberty to take action 
in his own way and some other person 
is imposed or foisted on him to take 
action purporting to be on his behalf. 
From one point of view, if the person 
is not.unsound mind allowing another 

erson to sue as a next friend on his 
behalf will be a total deprivation .of the 
liberty of the person. concérned to take 
care of his own interest and foistmg. on 
him another person to pursue a litiga- 
tion which he himself might not have 
liked. On the other hand, if the person. 
[happens to be of unsound. mind to. dep-. 
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rive him of the opportunity of enforcing] 
his remedies available under law by the 
interposition of a next friend will cause 
serious prejudice to his interest and may 
even deny him and deprive him of the 
means of livelihood or his source of 
income. Having regard to all these 
serious consequences which. may flow 
in this behalf, the Court owes a duty to 
the person concerned to conduct an 
enquiry forthe purpose ofsatisfying itself 
whether the person is incapable of pro- 
tecting his interest when suing or being 
sued by ‘reason of unsoundness of mind 
or mental infirmity or not. In Bala- 
krishnan v. Balachandran and another+, Pan- 
chapakesa Ayyar, J., pointed out tha 
Order 32, rule 15, Civil Procedure Code, 
is intended to ensure that no man is 
adjudged a lunatic ^ without proper 
enquiry. The learned Judge proceeded 
to state that the Court should hold a 
judicial enquiry as was held in Rama- 
nathan v. Somasundaram? and it must seek 
the assistance of medical experts as was 
held in Shaik Muhammad Ibrahim v. Shaik 
Muhammad?. The learned Judge óbser- 
ved as follows: 


*Indeed a man must never be declared 
with certainty to be conclusively a 
lunatic, or to be of unsound mind, as 
contended by Mr.Raghavan but still 
reasonable certainly is possible by such 
tests. Experience has shown the danger 
of holding a man to be lunaticon a 
- mere enquiry by a learned Judge in 
Court unsupported by the: opinion 
of experts trained in such matters. 
But,even that elementary enquiry, 
contemplated by Order 32, rule 15, 
Civil Procedure Code, namely, by a 
Court questioning the alleged lunatic 
to find out whether he is lunatic 
or not and: getting a certificate from 
-a competent doctor who has kept 
- him - under observation for a few 
days -was not observed in this case.” 
Ramaprasada Rao, J., had occasion to 
consider this question in Chattanatha 
Karayalar v. Vaikuntarama Karayalar* and 


t 





1. (1956)1 M.L.J. 459: 1956 M.W.N. 511. 

2. (1941) 1 M.L.J. 234: 53 L.W. 193: 200 I.C. 
648: A.LR. 1941 Mad. 505. l - 
. 3. (1948) 2 M.L.J.'277: LL.R. (1949).Mad. 
343: 61 L.W. 557: A.I.R. 1949 Mad. 292. . 

4. (1968) 81 L.W. 156: (1968) 2 M.L.J. 150: 
A.LR. 1968 Mad. 346. ys 


iij . 
another. The learned Judge referred. 
to the statutory provision extracted 


above, and the earlier decisions. of this 

Court and other Courts and observed as 

follows: i - 
“Appointing of. guardian or -next 
friend to a-person who: is incapable of 
managing his affairs is a serious inroad 
upon the litigant’s right to carry on his 
suit. Such wedging of personal right 
in a party cannot be deduced, inferred 
or even taken for granted because the 
other parties to the lis have no objection 
to such an appointment. The Court has 
a primary duty to perform in such 
circumstances. It has to judicially 
enquire whether it 1s necessary in the 

- interests of justice. .Mere and sole 

- reliance upon the wishes and sentiments 
expressed by the other parties to the suit 

. would neither be a guide nor a safe 
guide." 


The learned Judge referred to the deci- 
sion of the Andhra Pradesh High . Court 
in Duvoyri, Rami Reddy v. Devouri Papi 
Reddi and others*, and after extracting a 
passage from the said judgment observed 
that he adopted with respect such guides 
as laid down by the learned Judge of 
the Andhra Pradesh High Court. In 
the decision of the Andhra Pradesh High 
Court referred to above, Venkatesam, J., 
considered very elaborately the scope 
of Order 32, rule 15, Civil Procedure 
Code, and the nature of the obligation 
imposed on the Court under that provi- 
sion. After elaborately considering the 
entire question the learned Judge stated 
as follows:— DS 
“From these decisions, the following 
principles emerge : i TN 
1, -Order 32, rule 15, Civil Procedure 
Code,.places persons of unsound mind 
or persons .so adjudged in the same 
. position as minors for purposes of 
rules 1 to 14. 
2. Order 32, rule 15, Civil Procedure 
Code,applies not only to a person 
adjudged to: be of unsound mind, as 
under the old Code, but also to a per- 
son of weak: mind. i 
3. Where it is alleged that a party to the 
suit is of unsound mind, and the other 





L (1968 2 M.L.J. 150-: (1968) 81 L.W. 156: 
A.L,R. 1968 Mad. 346. 
2. (1962) 2 An.W.R. 337 CALR. 1963 A.P. 160, 
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party. denies 3t, the Court must hold 


' a judicial enquiry and cometo a definite 
. conclusion as .to whether by reason 


of the unsoundness of.mind or -mental 


` infirmity,.he is incapable of -protecting 
his interests in the suit. .. E 


. 4. Mental infirmity may even. be due 


to physical defects, if it renders him 


..Incapable of receiving any communi- 


cation or of communicating his wishes 
or thoughts to others. 


|. 5. Whether a person js of unsound 


mind or mentally infirm for the 
purpose of the .rule and the extent 
of the infirmity has to be found 


. by the Court on enquiy. 


6. Whether the question of unsound- 
ness of mind arises not only under Order 
32, rule 15, Civil Procedure ‘Code, but 
is also one of the issues in the suit, the 
Court has ample jurisdiction to enquire 


‘into that question ' 'and' for that 
purpose seék medical opinion. 


- 7. - The enquiry should consist not only 


of the examination of the witnesses pro- 
duced by either party, but also of the 
examination of the alleged lunatic’by the 


. Judge, either in open Court or in cham- 
` bers and as. Courts are generally presi- 
: ded.over by lay-men, as à matter of 


precaution, the evidence of ' medical 


. expert should be. taken. 


- 9. Of course, the opinion of a doctor 


as is the opinion of any other expert, 


< under section 45 of the Evidence act, is 


only a relevant piece of evidence. 


` 9; The Court may also compel the 


attendance ofthe alleged lunatic before 


| it, and to submit himself for medical 


examination. If the. alleged lunatic 
is in custody, the Court may direct’ the 
next-friend or any other person having 


-~ custody to produce him before the 
medical expert for examination. | 


10. Where the: precaution of judicial 
enquiry is not observed the person 
cannot be declared lunatic, and a guar- 
dian cannot be appointed for him. 


i 11. When a person is adjudged a lunatic 


irregularly and improperly, and notice 
was-not served on him, and à guardian 
alene was allowed to-appear and defend 


' the suit and decrée was passed owing 
to the guardian not putting up a proper 
defence the alleged lunatic can treat 

„the decree against him as an ex parte 

- decree and have .it ‘set aside under 
Order 9, rule13, Civil Procedure Code." 
With respect we approve of the above 
conclusions arrived at by the learned 
Judge after elaborately considering the 

. statutory provisions in. this behalf. as 
well as the authorities bearing on -the 
same. Against the background of such 

. legal position, we, have now to consider 
the first question. l 


11. Mr. M.R. Narayanaswamy as we 
pointed out already contended that the 
learned trial Judge has passed an order 
permitting the next friend to institute 
the'suit on behalf of the appellant here- 
in and that order was conclusive and the 
defendant could not seek to raise that 
question in the form. of.an issue in the 
suit itself and all that they could do was 
to file an' independent application to 
cancel the permission already granted 
on the ground that the. plaintiff-appel- 
lant was not of unsound mind -on the 
date when the suit, was instituted. : In 
view ‘of this,plea.put forward by the 
learned counsel , we sent, for the. records 
of the lower Court to find .out whether 
the learned ‘Subordinate Judge has con- 
ducted any enquiry and as a result of 
the enquiry found that the appellant was 
of unsound mind and therefore his father 
should ‘represent him as the next friend 
and.institute the suit. 'The records: do 
not show that any enquiry whatever was 
conducted: by the learned Subordinate 
Judge or any finding was arrived. at 
by him: Asa niatter of fact the pleading 
papers filed before this Court show that 
the defendants 1 to 3 on 21st October,1965 
filéd objections before the Court to the 
next friend ‘instituting the suit putting 
forward the -contention thát the appel- 
lant had . always behaved and' acted as 
a sane person with normal mental capa- 
city and the suit had been instituted 
only at the instigation of the appellant's 
father and elder brother to coerce the 
defendants 1 to 3 and others to come to 
terms and therefore ‘the suit itself was 
not : maintainable. They .went to the 
extent of stating that ;the- next friend 
was -personally hable to pay the costs 
to therm.; They also; contended that if 
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the Court directéd the next friend to 
produce the appellant before the Court, . 
it would be clearly established that the 
appellant was not a person of unsound 
mind. Notwithstanding this specific 
stand taken by the defendants even be- 
fore the suit was numbered there does 
not appear to be any enquiry by the 
learned Subordinate Judge even to satis- 
fy prima facie that the appellant herein 
was a person of unsound mind and was 
not capable of looking after his interests. 
Once no such. enquiry was conducted 
by the Court and no finding as a result 
of the enquiry had been given, it 1s 
certainly. open to the defendants in the 
suit to raise the contention that the suit: 
was not maintainable because the appel- 
lant was not of unsound mind and there- 
fore the question of the suit being insti- 
tuted by his next. friend did not arise. 


12. Even assuming for a moment that 
there had been an enquiry and a finding 
that the appellant was of unsound mind 
and asa result ofthe enquiry and finding 
alone the appellant. was allowed to be 
represented by his next friend, the father, 
Mr. M.R. Narayanaswamy conceded 
that. it was open to the defendants there- 
after to file an independent application 
to cancel that permission on the ground 
that the appellant was not of unsound 
mind. As a matter of fact, I.A.No. 693 
of 1968 had been filed by the first defen- 
dant in the suit on 28th October, 1968 
under. Order 32, rule 15 and section 
151, Civil Procedure Code. The prayer 
in this application was that the appellant 
herein should be sent to the District 
Medical Officer for observation. This 
application was resisted by the appel- 
lant’s next friend who contended that 
the report of the District Medical Officer 
may not be useful to. find out whether 
the appellant was of unsound mind at 
the time when he executed the sale, 
deeds, and hence no useful purpose 
would be served by sending him for 
observation by the medical expert at 
that stage. Apart from this, it was 
categorically asserted that the appellant , 
was unwilling to go to the District Medi- 
cal Officer ‘then... The learned Subor- 
dinate Judge after considering the rival 
contentions of the parties, on 6th Novem- 
ber, 1968 passed an order. directing 
the "appellant. . herein to appear 


in} 


before the ‘District Medical Officer for 
observation within a fortnight from the 
date of the’ -order. Admittedly,- the 
appellant did. not appear before the 
District Medical Officer for examination 
as directed by the Court, ‘Consequently 
we have the following situation as regards 
the facts :— 


 *]. There was no enquiry, much less 
an enquiry in the presence of thé 
defendants in the suit as to the ‘mental 
condition of theappellant by the Court 
as contemplated in Order 32, rule 
15, Civil Procedure: Code, as - inter- 


preted by the Courts in the decisions 


‘referred’ to above. 


2. Even assuming that there was any 

such enquiry and a finding, there was 

an application filed by. the first defen- 
_dant in the suit, namely, I.A. No. 693 

of 1968 for directing the appellant to 
, Submit. to medical examination . by 
` the District Medical Officer.. 


. 8. That application was opposed by 
the appellant' herein and overruling 
the objection, the Court directed the 
appellant to appear before the Dis- 
trict Medical Officer for medical 
examination. 


` 4, The appellant pursuant to the 
order of the Sub Court did not appear 
‘before the District Medical Officer. i 


13. The question for consideration is 
what is the inference to be drawn on the 
above facts. We have no doubt. what- 
ever in our mind that against the back- 
ground of the above facts, the only in- 
ference possible is that. the -appellant was 
not of unsound mind as provided for 
in Order 32,rule 15, Civil Procedure Code, 
and that inference must be readily drawn 
when the appellat notwithstanding 
the direction by-the Court did not appear 
before the District -Medical Officer and 
as a matter of fact even before the Court 
passed the order, expressed his. un- 


willingness to - -go before. the District. 


Medical Officer. - The only - inference 
possible is that if the appellant -- had 
appeared before the District Médical 
Officer, it would hàve been found out 
that he- was not of-unsound mind arid 
that was the reason for the deliberate 


act of the appellant. is:not appearing be- : 


fore the District Medical Officer, 
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14.. Even from the point of view of the 
position ‘of law, a Bench of this ‘Court 
in Chapalawadigy Govindayya and another 
v. $uddapallh Ramamurihi and others" has 
observed: as follows: Bi. 


A What is pee is that ‘the 
: plaint must be filed by a next friend 
‘and the Court, before admitting. the 
“plaint, should’ satisfy, itself on enquiry 
. that the person on -whose behalf the 
. plaint is presented’ was by reason of 
' unsoundness- of mind incapable of 
protecting his interests and should 
be represented by ^ à néxt | friend. 
_ Ordinarily the. next friend .oüght to 
file an ‘application supported -py an 

affidavit along with the plaint and the. 

judge should ‘pass an order thereon. 

That the section does contemplate an 

enquiry there can be no doubt, but 
` the nature of the enquiry is not in- 

dicated. "It seems to us that if the 
affidavit in support of the request 
to permit a person to sue as a next 
. friend discloses all the facts which 
would satisfy the Court that the person 
on whose behalf the plaint is présented 
.is by reason of unsound mind or. men- 
tal infirmity incapable of protecting 
his‘ interests, without any further en- 
quiry the Court can permit the next 
friend to sue on his belialf or if the alle- 
gations in the affidavit are not convin- 
cing, it is open to the Court to. direct 
the next friend to produce witnesses 
before it in order that it ‘may satisfy 
itself as to the mental capacity of the. 
person on ‘whose behálf the plaint is 
_ presented. All that is needed is that there 
should be some rima facie proof such. 
as to satisfy the Courtthatthe person 
was by reason of unsoundness of mind 
or mental infirmity incapable of protec- 
ting his interests, because an order per- 
mitting the next friend to represent such 

a person is not final. It is always open 

to the defendant to take out an inde- 

pendent application. to have the ‘said 
order revoked when the Court can go 

‘fully into the matter. But when once 

the Court permits the next friend to sue 

on behalfof such a person, it isnot open 
to the Court to raise an independent 


3 


m 


(1941) 1 M.L.], 354: 53 L.W: 258; AIR 


i 194 Mad. 524. 
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: issue-in the trial as to the compétency 
of the next friend to represent him in 
the suit.” 


As we have already pointed out, there 
was no enquiry and no order by the 
Court in the first instance and there- 
fore the first defendant was justified 
in filing the application in LA.No, 693 
of 1968. When the, Court passed an 
order on that application directing the 
appellant to. appear before the District 
Medical Officer, the appellant refused 
to appear before the District Medical 
Officer and under those circumstance 
the Court was justified in raising an issue 
for the purpose of finding out whether 
the suit was maintainàble or not. In 
view of this position and the facts which 
we have referred to and the inference 
we have drawn, it must be held that the 
appellant was not shown to.be a person 
of the nature contemplated in Order 
32, rule 15, Civil Procedure Code, 
on the date when he instituted the suit 
and therefore he could not be represen- 
ted by a next friend and consequently 
the suit itself was not maintainable. 


15. As far as the second question is 
concerned, we have gone through the 
entire oral evidence in this case. Having 
so gone through the oral evidence, we 
are not satisfied that the evidence of 
anyone of these witnesses P.Ws. 1 to 
9 and D.Ws. 1 to 7 is entitled to unreser- 
ved acceptance at our hands. Every- 
one of them had freely mixed falsehood 
with truth -nd as a matter of fact 
it has become very difficult to pick out 
the truth from the falsehood uttered by 
them. Under these circumstances, we 
have necessarily to proceed on the pro- 
babilities of the case as well as the burden 
of proof which the law has imposed on 
the parties. 


16. As we pointed out already, it was 
the plaintiff-appellant who came for- 
watd with the case that on the date 
when the documents in question were 
executed, he was of unsound mind and 
therefore the burden was on him to prove 
the same. The learned’ Subordinate 
Judge in paragraph 20 of his judgment 
has observed as follows:— 


“Regarding: the oral evidence, I am 
not at all impressed with ‘the self- 
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~ interested testimony of P.Ws. 1, 2 
and 9 and the evidence of P.Ws. 
3 to 8 and the so-called independent 
witness for their evidence is so arti- 
ficial that they are so very obliging 
witnesses that their evidence cannot 
be true." 


Having gone through the evidence, we 
are not prepared to differ from the lear- 
ned Subordinate Judge on this aspect 
of the evidence of the witnesses on the 
plaintiff's side. The burden being on 
the appellant to prove that the transac- 
tions were entered into at a time when the 
appellant was of unsound mind and once 
he failed to discharge this burden, 
necessarily the suit must fail. 


17. Apart from this, we are of opinion 
that there are certain other aspects ad- 
mittedly present in the case which will 
disprove the claim of the appellant. 
We have already referred to the general 
plea put forward by the learned counsel 
for the appellant based on: the number 
of alienations as well as the period during 
which the alienations were effected for 
the purpose of putting forward the 
contention that if the appellant had been 
a person of sound mind, he would not 
have disposed of the properties in such 
rapidity and that too in favour of his 
close relations. We may also point out 
certain perplexing situations arising in 
the present case which will clearly esta- 
blish the falsity of the appellant's claim. 
The table which we have already fur- 
nished with regard to the alienations 
will -show that one alienation, namely, 
Exhibit A-5 dated 9th July, 1964 is in 
favour of the fifth defendant, theappel- 
ant's mother. If we trace the  plea- 
dings as well as the evidence in respect 
of this transaction, they will clearly es- 
tablish the falisity of the case of the appel- 
lant herein. In paragraph 6 of the 
plaint it is stated that finding that 
the appellant was throwing away his 
properties and finding that he is likely 
to sell away even his undivided share in 
the family house, his mother, the fifth 
defendant took a sale of his share in the 
family housefor Rs. 500, and even that 
share would be worth much more. Now 
let us see the evidence with regard to 
this transaction. P.W. l in his evidence 


stated that he did not know why the 


It] 


appellant executed the sale deed in 
favour of his mother, the fifth defendant 
in the suit. The fifth defendant herself 
giving evidence as P.W. 2 stated that 
she knew about the sale deed in her 
avour two or three years after the docu: 
ment and P.W. 1 told her about the same 
and P.W. 1 stated that the plaintiff- 
appellant executed the document and 
put it there and F.W. 1 had not handed 
over the document to her and she her- 
selt after coming to know of the contents 
put it away in Patharampallam itself. 
This piece of evidence is sufficient to 
disprove the claim put forward by thé 
appellant. There is another aspect in 
relation to a transaction that took place 
between the appellant and P.W. 9 and 
the sale of the property by the appellant 
Exhibit B-5 dated 15th April, 1964 is a 
sale deed executed by the appellant. 
in favour of the third defendant and 
Exhibit B-6, of the same: date is a sale 
deed executed by P.W.9, the elder 
brother of the appellant in favour of 
the appellant himself. Exhibits P-5 and 
B-6 were registered on the same day. and 
Exhibit B-5 has been attested by P.W. : 
himself. The recital in Exhibit B-6 i 

that P.W. 9 was selling the property to the 
appellant herein for a „consideration .of 
Rs.1,000. The recital in Exhibit B-5 
is that the appellant wanted. money for 
the purpose of purchasing the land from 
his brother P.W. 9 and that was why 
he was selling the property for Rs.2,000 
in favour of the third defendant. ‘It is 
this document which has been attested 
by P.W.9. It passes one’s comprehension 
as to how P.W. 1 can contend that 
the sale deed executed- by the appellant 
under Exhibit B-5 in favour of the third 
defendant was not supported. by consi- 
deration when it has been attested by 
P.W.9. himself and when it recites that 
the appellant was selling the 
property for the purpose of purchasing 
the property from P.W. 9 and has actu- 
ally purchased the property from P.W.9. 
This again is a circumstances to show 
the falsity of the case of the .appellant. 
Yet another fact is that the land sold 
under Exhibit B-5 for Rs. 2,000. by the 
appellant in favour of the third defendant 
is the land purchased by P.W. 1 the 
appellant’s father under Exhibit. B-l 
on 22nd November, 1960 for a conside- 
ration of Rs. 300. This will show that 
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the claim of the appellant that the sale 
deed was for an inadequate price was 
a ‘false one. 


18. We ‘have already referred to the 
fact ‘that with regard to everyone of 
these alienations, the plaint put for- 
ward the contention that they were not 
supported by consideration. We shall 
refer to Exhibit A-2 dated 5th February, 
1964 a mortgage executed by the appel- 
lant in favour of the second defendant. 
In paragraph 6 of the plaint, it is shaved 
as follows: — 


“While in that state of mind, he again, 
executed a mortgage dated 5th 
February, 1964 in favour of the second 
respondent for a sum of Rs. 3,000. 
Even under that mortgage, he did not 
receive the entire consideration but 
he appears to have received only Rs. 400 
and also a motor cycle. That mort- 
gage is not supported by considera- 
tion to ny extent.’ 


It passes one’s comprehension how the 
plaint can state in one breath that the 
appellant received Rs. 400 and also a 
motor ‘cycle as consideration and in 
the next sentence can state that the 
mortgage was' not supported by conside- 
ration to any extent. In fact, the evi- 
dence clearly establishes that. the appel- 
lant purchased the motor cycle from 
the second defendant herein and used 
it for some time and thereafter sold the 
same, We are referring to these aspects 
only for the purposes of showing to what 
extent the appellant and his advisers were 
prepared to go by putting forward this 
false claim after having alienated the 
properties with the full knowledge of 
the nature of the transaction the appel- 
lant was entering into. 


19. Even with regard to the general 
plea of unsoundness of mind, the learned 
counsel for the .appellant drew our 
attention to certain evidence available 
in the case to show that the appellant 
underwent treatment for mental disease 
in Vellore as well as in the Mental 
Hospital at Kilpauk, Madras. Exhibit 
A-18 is the letter stated to have been 
given by the doctor in Vellore to the 
Mental Hospital at Kilpauk recommen- 
ding the admission of the appellant, 
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In that letter which is dated 23rd Decem- 
ber, 1958 it is stated that the appellant 
was suffering from schizophrenia with 
numerous paranoid.idea. Exhibit A-20 
is a letter dated 6th March, 1959 written 
by the Superintendent, -.Government 
Mental Hospital, Madras to P.W. 9 
about the mental condition of the appel- 
lant herein. That letter stated that the 
appellant "was completely cured ‘and 
P.W. 9 could call at the office between 
the hours 8 and 10 A.M. on any working 
day for the purpose of taking the appel- 
lant away from the hospital. It is not 
‘in dispute that pursuant to Exhibit 
A-20, P.W. 9 went to Madras and got 
the appellant discharged and took him 
back home. The prima farie- inference 
to be: drawn from Exhibit A-20 is that 
by about 6th March, 1959 the appellant 
was completely cured of the mental 
disease, schizophrenia, from which he 
was suffering and therefore if the appel- 
lant wanted to contend that all the 
transactions which took place later were 
entered into at a time when he was not 
of sound mind, it was for him to prove 
with reference to the dates of the trans- 
actions, that he was of unsound mind. 
There is absolutely no evidence in this 
behalf. Infact,as we pointed out already 
the partition deed between the appellant, 
his father, the next friend and his elder 
brother P.W. 9 came into existence on 
30th November, 1961. Therefore the 
Court should proceed on the basis that 
even on 30th November, 1961, the appel- 
Jant was mentally sound as otherwise 
the partition deed could not have been 
brought into existence. With regard 
to this aspect also, the appellant must 
prove that subsequent to this date, 
namely, 30th November, 1961 he be- 
came a person of unsound mind and 
continued to be so on the relevant dates 
on which the transactions came into exi- 
stence. Admittedly there is no docu- 
mentary evidence to show any such state 
of mind:on the part’ of the appellant, 
apart from the interested unreliable 
testimony of the witnesses. Under these 
circumstances,; we have' no hesitation 
whatever in agreeing with the conclusion 
of the learned Subordinate Judge. "The 
appeal accordingly fails and the same is 
dismissed. The respondents 1 to 3 will 
have their costs from the-next friend 
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of the appellant. Since the appeal was 
filed in forma pauperis and since the appel- 
lant has failed, he will have to pay the 
Court-fee due to the Government on the 
Memorandum of Appeal. 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


PRESENT:—S. Padmanabhan, 7. 
P.R.N.A.D. Narayanan Chettiar and 
another , Appellants* 
y. 
The Commissioner, Hindu Religious 
and Charitable Endowments, having 
its office at Madras-34 and another 
Respondents. 


(A) Tamil Nadu Hindu Religious and Charita- 
ble Endowments Act, (XXII of 1959), 
sections 63 (a) and 63 (b) and 108—Suzt for 
declaration that a temple is a private family 
temple—Not maintainable in a civil Court. 


(B) Civil Procedure Code (V of 1908), 
section 80. 





Held: A suit filed for a declaration that 
a temple is a private temple of the plain- 
tiffs and that therefore they are the 
hereditary trustees and for a permanent 
injunction restraining the defendants from 
interfering with their management of the 
temple and its properties is not main- 
tainable under section 65(a) and (b) 
read with sections 70 and 108 ofthe Tamil 
Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959). - 
[Para. 15.] 


The suit is also not maintainable for 
want of notice under section 80, Civil 
Procedure Code. 


Cases referred to: 


Dhulabhai v. State of M.P., (1969) 1 S.C... 
925 : (1968) 3 S.C.R: 662: A.I.R. 1969 
S.C. 78; State of Madras v. K. Melamatam, 
(1966) 2 S.C.]. 175 : (1966) 2 MLL. J. 
(S.C.). 13 + (1966) 2 An.W.R. (8.C.) 13 : 
A.LR. 1965 S.C. 1570; Santhana Gopala 
Chettiar v. Seetharama Chettiar, (1968) 2 
M.L.J. 41; Santhanagopala Chettiar v. Seetha 
rama ‘Chettiar, (1974) 1 M.L.J. -215; 
Sri ,Venkataramanaswamy Deity v. Vadu- 
gammal, (1974) 1 M.L.J. 431; Govinda 
Menon v. Union of India, (1967) 2 S.C.R. 
566 : ALR. 1967 S.C. 1274; Stay v. 


*Appeal No. 492 of 1975. — i7 February, 1978, 


ii) 


Ventata’- Durga, 1956 An.W.R. 54: 
A.I.R. 1957 A.P. 675; State of Madras v. 
Ramalinga Reddiar, (1967) 2 M.L.J. 131. 


Appeal against the decree of the Court of 
the Subordinate Judge, Nagapattinam 
in Original Suit No. 78 of 1973. i 


R. Gopalaswamy Iyengar and M. Srinivasan, 
for Appellants. 

The Addl. Goyt. Pleader, for Respon- 
dents. l 
The- Court delivered the following 


JupGMENT.—The plaintiffs in O.S. No. 
78 of 1973 on the file of the Court of the 
Subordinate Judge of Nagapattinam are 
the appellants. ‘The plaintiffs have in- 
stituted the suit in their capacity as the 
hereditary trustees of what is known as 
the private family trust Sri Nataraja- 
swamy Temple, Thillaivilagam. Accord- 
ing to the allegations in the plaint some 
years ago while digging the field of one 
S.N. Sambasiva Iyer his farm servant 
Vaithi Ambalagaran came across one 
Nataraja Vigraham and two Amman 
Vigrahams. The Government recog- 
nised the finder Vaithi Ambalagaran as 
the owner of the said Vigrahams under 
the Treasure Trove Act. Under Exhibit 
A-l, a document styled as a registered 
release deed, the said Sambasiva Iyer 
got the Vigrahams from the said Vaithi 
Ambalagaran. However, Sambasiva Iyer, 
was not financially in a position to build 
a temple for installing the Vigrahams 
and making provisions for the daily 
pooja and neivedyam of the idols. He 
therefore gave the idols to one Chockalinga 
Chettiar, brother of Narayanan Chettiar 
great grandfather of the plaintiffs. The 
said brothers constructed a temple for 
the family business in the hands -of the 
_brothers prospered enormously, with the 
result that they. were able to build a small 
temple at Thillivilagam and installed 
the idols therein. Subsequently they 
acquired land out of the money lending 
business for the unkeep and maintenance 
of the temple. Under Exhibit A-3 dated 
17th February, 1908 they obtained a 
formal release in respect of the ‘idols 
from the widow of Sambasiva Iyer. 
Again on 8th November, 1922 nine more 
idols andtwo peedams were found in a 
field in Thillivilagam and those idols 
wert also entrusted to the custody of the 
plaintiffs’ ancestor Narayanan Chettiar 
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who purchased:the same for a sum of 
Rs. 460-12-0. One of the items so 
purchased included an. Uthsava Vigraham 
of Sri Natarajaswami. - Thereafter, the 
brothers Chockalinga Chettiar and Nara- 
yanan Chettiar spent about two lakhs 
of rupees and built a stone temple with 
prakarams andcompound walls and per- 
formed kumbabishegam at a cost of 
Rs. 20,000 in 1922. Since then the 
temple 'has been in the management of 
the plaintiff’s family for four generations. 
About 30 acres of lands were purchased 
by the plaintiffs’ ancestor for the benefit 
of the family temple. The expenses of 
pooja and neivedyzm for four kalams 
are being performed and met with from 
the income of the lands purchased by the 
plaintiffs’ family. No. contribution or 
donation had ever been obtained from 
the public either for the building of the 
temple or for the Kumbabishegam or 
for the purchase of the lands for the temple. 
The Gurukkal, the cook, the Meikaval 
and piper were all appointed by the 
plaint:ffs’ ancestors and by the plaintiffs 
and their salaries also paid by ancestcrs 
of the plaintiffs and by the plaintiffs. 
There is no Balipeedam or Dwajasth- 
ambam, in the temple. 'There is no 
Uthsavams performed by the temple. 
In the whole year six abishegams are 
performed and the entire expenses are 
met by the plaintiff? family. Of the 
two brothers Chockalinga Chettiar died 
issueless. Narayanan Chettiar had two 
sons Meyappa and Annamalai. Narayanan 
Chettiar died. in 1923. Meyappa 
Chettiar had no issues and his widow 
adopted one Kannappa Chettiar who 
also died issueless. Kannappa Chettiar 
had adopted the second plaintiff. The 
first plaintiff is the only son of Annamalai. 
The plaintiffs are the present hereditary. 
trustees of the suit private family temple. 


2. The plaint further proceeds to state 
that the second defendant, Assistant 
Commissioner, Hindu Religious and Cha- 
ritable Endowments, Nagapattinam, 
(second. respondent) sent à notice to the 
first plaintiff on 27th May, 1969 calling 


upon the plaintiffs to explain 
certain matters in the audit 
reports from fasli 1374 to 1378. 


The first plaintiff sent an explanation in 
a letter to the second defendant on 28th 
June, 1969, Even before «completing 


576 


the enquiry, the second defendant senta 
report to the first defendant and appoin- 
ted an executive officer for management 
of the suit temple treating. the temple 
as a public temple by his order dated 
8th December, 1969. The plaintiffs. pre- 
ferred a revision to the Government. 
The Government. granted an interim 
stay but by final order dated 18th July, 
1970, dismissed thé revision petition. 
The plaintiffs then filed a writ petition 
in the High Court in W.P. No. 2788 of 
1970 to quash the order of the Com- 
missioner dated 8th December, 1969 and 
the order of the Government dated 18th 
July 1970. The writ petition was 
allowed setting. aside the order of the 
Commissioner appointing the executive 
officer. The order of the High. Court 
in the writ petition is exhibited as 
Exhibit A-39 dated llth November, 
1970. The question regarding the 
character of the temple etc., were not 
decided by the High Court in the writ 
petition. The plaint further proceeds 
to state that the second defendant is 
proceeding with. the enquiry on the 
charges levelled against the plaintiffs 
on the basis of the audit reports from the 
fasli 1374 to 1378 on the assumption 
that the suit temple is a public temple. 
In these circumstances, the plaintiffs 
have filed the suit for a declaration that 
the suit temple-is a private temple belong- 
ing-to their family, that they are the here- 
ditary trustees of the same and for. a 
permanent injunction restraining the 
defendants 1 and 2 who are the Commis- 
sioner and - Assistant Commissioner, 
Hindu Religious and Charitable Endow- 
ment from interfering -with the-manage- 
ment of the temple. ee ee 


3. . The defendants in their written statc- 
ment contended that the suit was not 
maintainable inasmuch as the plaintiffs 
have not filed any application before the 
Deputy Commissioner, - Hindu Religious 
and Charitable Endowment under section 
63- (a) and 63 (b) of the Tamil Nadu 
Hindu Religious and Charitable Endow- 
ments Act, 1959 (hereinafter called the 
Act) for a declaration that the suit temple 
is a private temple and that they are 
hereditary trustees. They further stated 
that the suit was not maintainable under 
section 108-of the Act. The claim of 
the plaintiffs that the suit temple is a 
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private temple was. challenged. The 
defendants contended that the pub ic 
were worshipping in the temple as of 
right. Annual festivals are being con- 
ducted and Utsavamoorthy is being taken 
out from the templé and that the public 
were worshipping the deity by offering 
coconuts and  planints. Contributions 
are made by the public to meet the 
expenses of the annual festivals in the 
temple. The plaintiffs themselves are 
paymg annual contributions and. audit 
fees to the department under section 92 
ofthe Act. It was further stated that the 
value of the land in the name of the temple 
comes to Rs. 1,50,060 and that proper 
court-fee had not been paid. "The plain- 
tiffs filed a rejoinder traversing the con- 
tentions in the written statement. 


4. On these relevant pleadings the follow- 
ing issues were raised for consideration: 
(1) Whether the suit will lie before the 
Court without exhausting the other 
remedies provided under the Act XXII 
of 1959? : ' 
(2) Whether the court-fee paid in the 
suit is just and proper? 

(3) Whether the suit temple is a private 
one? oo, 

(4) To what relief?. ND 

The following ` additional issues were 
framed ? 


(1) Whether the order of the - Commis- 
sioner, appointing an executive officer 
declaring the plaintiffs’ right as non- 
hereditary trustee is illegal and invalid as 
contended by the plaintiffs? . ; 


(2) Whether the first defendant must be 
deemed ‘to have waived his right to raise 
the plea under section 108- of Hindu 
Religious and Charitable En dowments 
Act by reason - of his order appointing 
an executive officer and declaring the 
plaintiffs as non-hereditary trustees even 
before the enquiry of the charges framed 
against the plaintiffs was over? 

(3) Whether the plaintiffs are -entitled 
to a declaration that the order of the 
Commissioner dated 8th December, 1969 
is illegal, null and void .and plaintiffs 
are hereditary trustees of the suit temple ? 
(4).Whether the plaintiffs are entitled 
to a declaration that the enquiry by the 
Asstistant Commissioner, sercond defen- 
dant hereinregarding the charges against 
the plaintiffs are illegal and .beyond 
the power of the second defendant? ` 


i1) 


(5) Are the plaintiffs the hereditary 
trustees of the suit temple? a 


(6) Are the plaintiffs entitled to declara- 
tion and injunction as prayed for.: 


The Trial Court found that the suit was 
barred under section 108 of the: Act 
and also that the suit was bad for want 
of suit notice under section 80 of the Code 
of Civil Procedure.. As regards the chara- 
cter of the temple, the trial Court held 
that the suit temple is not a private temple 
of the plaintiff’ but a public, temple. 
The findings entered by the trial Court 
on the other issues.are not material. 
In the result, the trial Court dismissed 
the suit with costs. 


9. The defeated plaintiffs have filed the 
present appeal against the dismissal of 
the suit by the trial Court. Mr. Gopala- 
swami Iyengar for the ‘appellants has 
raised the following three contentions 


(i) The finding of the trial Court that 
the suit is not maintainable under section 
108 of the Act is wrong. . l 


(ii) In the nature of the relief claimed 
for in the suit the suit cannot be held to 
be bad for want of notice under section 
80, Civil Procedure Code, and 


(ui The finding of the trial Court on 
the merits that the suit temple is not a 
private temple but a public one is not 
justified by the evidence in the case. 


Per conira, Miss Vimala for the respon- 
dents submitted: on the basis of certain 
decisions which will be referred to lateron 
that the finding of the trial Court that 
the suit was not maintainable was corrects 


6. It is necessary to note the exact 
prayer in the plaint which is to the follow- 
ing effect. The plaintiffs therefore pray 
that this Hon'ble Court may be pleased 
to pass a decree: (a) declaring that the 


suit temple, that is, Sri Nataraja Swamy - 


Temple of Thillaivilagam is the private 
family temple of the plaintiffs and that the 
plaintiffs are the hereditary trustees there- 
of; (v) restraining the defendants by 
means of-a permanent injunction from 
interfering with the plaintiff’ manage- 
ment of the suit temple in any manner by 
appointing an executive officer or other- 
wise. The other two reliefs asked for in 
the plaint are not material for considera- 
tion in this context. i 
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7. .Mr. Gopalaswami Iyengar, contends 
that under section 108 of the Act the 
Jurisdiction . of the. civil Court to try a 
suit of this: nature has not ‘been taken 
away .either expressly or. by necessary 
implication. He cited the decision 
in. Dhulabhai. v." State of. M.P.! in 
this connection. "That was . a case 
where in. dealing with the question 
whether a civil suit for a.declaration that 
provisions of law relating to assessment 
were ultra vires and for refund of tax 
illegally collected under the. Madhya 
Bharat Sales Tax Act, the Supreme Court 
laid down.the. principles regarding the 
exclusion of jurisdiction of civil. Court. 
The principles laid down by the Supreme 
Court need. not.be reiterated. 


8. Section 6 clause 18 of the Act defines 
a religious institution as a math,-temple 
or specific endowment. Clause 20 of the 
section defined temple thus: ‘‘a place, 
by whatever designation known, used -as 
a place of public religious worship, and 
dedicated to; or for the benefit of or used 
as of right by the Hindu Community or 
any section: thereof, as a place of public 
religious worship." Section 693 so - far 
as is relevant for the purpose of this case 
provides as follows: Subject to the rights 
of ‘suit or: appeal hereinafter provided, 

the Deputy Commissioner shall have 
power to inquire into and decide the 
following disputes and matters:—(a) Whe- 
ther an institution is a religious institution, 
(b) whether a ‘trustee holds or - held- 
office as a hereditary trustee. Section 69 
of the ‘Act provides for an appeal against 
the order of the Deputy Commissioner 
to the Commissioner. .Section 70 enable 
an aggrieved party to file a suit against 
the orders of the Commissioner under 
certain provisions, one of them being 
an order of the Commissioner passed -in 
an appeal against the order of the Deputy 
Commissioner under ‘section 63 of the 
Act.: Section 108 of the Act states that. 
no' suit or other legal proceeding in res- 
pect of the administration or management 
of a religious institution or- any other 
matter or dispute for determining or 
deciding which ‘provision is made in 

this Act shall be instituted in any Court 
of law, except under and in conformity 
with the provisions of this .Act. In 
. 1. (1969) 1 S.C. J. 925: (1968) 3 S.C.R. 662: 
A.LR,19690$.0.78. =; 9 — V7 
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paragraph 7 of the plaint it is stated 
that the suit temple is the private temple 
of the plaintiff’ family and the H.R. 
& Q.E. department of the Government 
of Tamil Nadu has no jurisdiction 
whatever to interfere with the manage- 
ment of the plaintiffs as hereditary 
trustees and to deprive them altogether 
of the entire powers of management 
by appointing an executive officer. It 
is also further stated that the plaintiffs 
are entitled to have a declaration 
that the suit temple is the private temple 
of the plaintiffs’ family and not a public 
temple and that the plaintiffs are .the 
hereditary trustees of the said family 
temple and that neither the Ist defendant 
nor the second defendant has got any 
right to take proceedings against; the 
plaintiffs or interfere with their manage- 
ment by appointing an executive officer 
as sought to be done by the first defendant. 
Therefore, it is clear that -what the 
plaintiffs seek is a declaration that the 
suit temple is not a religious institution 
within the meaning of section 63 (a) 
of the Act. Further they claimed to be 
holding office as hereditary trustees of 
the suit temple. Now these two matters 
are specifically covered by the provisions 
in section 63 (a) and (6) of the Act and 
the Deputy Commissioner is given jurisdic- 
tion to decide whether the institution 1s 
a religious institution and whether a 
particular person holds office as hereditary 
trustee or not. Mr. Gopalaswami 
Iyengar stresses upon the fact that the 
language used in section 63 (a) and (b) 
of the Act are only to the effect that the 
Deputy Commissioner is only given the 
power to decide a dispute whether an 
institution is a religious institution and 
whether a trustee holds or held office as 
a hereditary trustee and that the language 
is not whether the institution is a religious 
institution or not and whether a trustee 
holds or held office as a hereditary 
trustee or not. I am unable to see any 
distinction in the words used by the 
learned counsel and the words used in 
the section itself and  Ifeel that the 
distinction suggested is a distinction with- 
out any difference. ` 


9. In State of Madras v. K. Melamatam*, the 
identical question came up for considera- 
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tion with reference to sections 57, 61, 62 
and 93 of the Madras Hindu Religious and 
Charitable Endowments Act, 1951. In 
that case a.suit was instituted praying 
for an order of injunction restraining 
the Madras Hindu Religious Endowments 
Board from levying any contribution 
under sections 69 and 70 of the Madras 
Act IT of 1927 on the allegation that the 
institution was outside the purview of 
the Act and the levy was: otherwise 
ilegal. During the pendency of the suit, 
the Madras Hindu Religious and Chari- 
table Endowments Act, 1951, came into 
force and in view of the provisions con- 
tained in section 103 (j) of the said Act, 
the suit was continued against the. Com- 
missioner of the Hindu Religious Endow- 
ments. The plaint was also amended 
by including a relief for injunction res- 
training the authorities from levying any 
contribution under Madras Act XIX 
of 1951. The Supreme Court address- 
ed itself to two questions for decision. 
The first was whether the plaintiffs 
were entitled to an injunction restraining 
the levy of contributions and audit fees 
under Madras Act lI of 1927 and the 
second was whether the plaintiffs were 
entitled to an injunction restraining the 
levy of contributions” and audit fees 
under Madras Act: XIX of 1951. The 
Supreme Court answered the first 
question in the negative on the ground 
that the authorities had already taken 
a decision that the institution was outside 
the purview of Madras Act II of 
1927 and that the said order had become 
final. After extracting the definition of 
‘math’ and sections 57, 61, 62 and 93 
of Madras Act XIX of 1951, as regards 
the second question, the Supreme Court 
observed as follows: 


“Now, one of the disputes in this suit 
is whether the institution is a religious 
institution within the meaning of Act 
XIX of 1951. Specific provision is 
made in sections 57, 61 and 62 of the 
Act for determination of that dispute 
by the Deputy Commissioner, the 
Commissioner and eventually by a suit 
instituted in a Court under section 62. 
The present suit is not brought under 
or in conformity with section 62 and 
consequently, in so far as the suit 
claims the relief ofinjunction restrain- 
ing the levy of contribution and audit- 


IT) 


fees under Madras Act XIX of 
1951, it is pared by section 93 of the 
Act. ?» 


In this -cornection, it may, ‘be pointed 
out that section 61 of the Madras 
Act XIX of 1951. corresponds to section 
69 of the Tamil Nadu „Act XXII of 
1959 and section 62 of the Madras Act 
XIX of 1951 corresponds to section 70 
of the Tamil Nadu’ Act XXII of 
1959, while section 93 ‘of the Madras 
Act XIX of 1951 corresponds to 
section 108 of the Tamil Nadu Act 
XXII of 1959, " 


10. This question came up ‘for. con- 
sideration’ before Ismail,:J., in Santhana 
Gopala Chettiar v. Seetharania Chettiar*, in a 
different situation. There, the suit was 
filed by the plaintiffs for a declaration 
that Sri Rajagopalaswami temple and 
its properties exclusively: belonged to 
Pattusaluvar community residents of Sola- 
maligai vilage and directing defendants 
l to 3 to put the plaintiffs in possession 
of the temple and its properties. The 
maintainability of the suit was challenged 
by the authorities before this Court. 
The learned Judge held as follows: 


“When the applicability of the provi- 
sions of the Madras Hindu Religious 
and Charitable Endowments Act, 1959 
(hereinafter referred to as the Act), 
‘to a temple is challenged, the Deputy 
Commissioner has jurisdiction to decide 
that question under section 63 (a) 
of the Act. Consequently, a a suit filed 


in a civil Court claiming certain reliefs. 


on the basis that the provision of the 
Act do not apply to the suit temple and 
as such is outside the purview of the 
Act, would be barred by section 63 (a) 
read with section 108 of the Act. 


In coming to this conclusion the learned 
Judge followed the decision in State’ of 
Madras v. K. Melamatam?. As I have 
stated already, the case before Ismail, J., 
was slightly different from the present 
case in the sense that the declaration 
that was asked for by the plaintiffs in 
that case was that Sri Rajagopalaswami 
Temple and its properties exclusively 
belonged to Pattusaluvar.community of 
Solamaligai village. ‘Against the judg- 
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ment of Ismail, J., two appeals were filed 
in L.P. As. Nos. 58 of 1968 and 31 of 1969 
and they were disposed of by a Bench of 
this Court on 27th June, 1973 and the 


‘decision is reported in Santhanagopala 


` Seetharama ' Chettiar}. There 
the Letters Patent Bench took the 
view that the averments in the plait. 
went to show that the temple was 
admitted to be a religious institution 
as defined in the Act and that the plaint 
sought a declaration that the temple 
was one founded by a particular com- 
munity managed and administered by 
them-and that the temple belonged to 
that community. ' There was nothing 
in the plaint to show that the plaintiffs 
claimed it as a private temple. On 
the pleadings, therefore, the substantial 
question was whether the temple was a 
denomination temple and the civil Court 
had jurisdiction to decide the question. 
The learned Judges held that the question : 
whether the suit temple was a denomina- 
tional temple and was therefore entitled 
to protection under Article 26 of the 
Constitution of India was not a matter 
to be decided by the Deputy Commissioner 
under section 63 of the Act. Consequent- 
ly, the Bench held disagreeing with 
Ismail, J., that the suit in that case was 
maintainable. At the same time, it is 
necessary to state the following observa- 
tion of the Letters Patent Bench which 
are relevant to the present case: “‘If the 
question really is as to whether the temple 
is a religious institution as defined in the 
Act or not naturally it would be a question 
exclusively within the jurisdiction of the 
Deputy Commissioner as per the provi- 
sions of section 63 of the Act.” It is 


Chettiar v. 


'* therefore clear that the Letters Patent 


Bench was in complete agreement with 
the dictum laid down by Ismail, J., 
in Santhana Gopala Chettiar v. Seetharama 
Chetiiar? that when the applicability 
of the provisions of the Madras Act 
XXII of 1959 to a temple is 
challenged, the Deputy Commis- 
sioner has jurisdiction to decide that 
question under section 63 (a) of the 
Act and that consequently a suit filed in 
a civil. Court claiming certain reliefs 
on the basis that the provisions of the 
Act do not apply to the suit.temple | 


1. (1974) 1 M.L.J. 215. 
2. (1968) 2 M.L.J. 41, 
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and as such is outside the purview of the 
Act, would be barred by section 63 (a) 
read with section 108 of the Act. 


11. Mr. Gopalaswami Iyengar referred 
to another Bench decision of 
this Court in Sri Venkataramanaswamy 
Deity v. Vadugammal*. There, the 


plaintiff, Sri Venkataramanaswamy Deity, 
at Kothur village by its trustee 
Sanjeevi Chetty filed the suit for a 
declaration of the plaintiff’s title to the 
sult property and for possession with 
past and future mesne profits from N.R. 
Sanjeevi Chetty, who was said to have 
been appointed trustee by the Hindu 
Religious and Charitable Endowments 
Board. The suit was opposed by the 
defendant on the ground that she was in 
possession of the properties in her own 
right and had perfected title by adverse 
possession. In that connection, the defen- 
. dant also raised the contention that the 
civi] Court was barred from trying the 
suit by virtue of the provisions contained 
in the Tamil Nadu Hindu Religious 
and Charitable Endowments Act, 1951. 
The trial Court, the lower appellate 
Court and.the High Court in second 
appeal took the view that the suit was 
barred by the provisions ofsections 57 
and 93 of the Act. The learned Judges 
held as follows : 


** Tt may be noted that the scheme of the 
Tamil Nadu Hindu Religious and Cha- 
ritable Endowments Act regarding the 
jurisdiction of the civilCourt is different 
from enactments like the Tamil Nadu 
Estates (Abolition and Conversion into 
Ryotwari) Act. Section 93 of the Act 
would provide that no suit in respect of 
the administration or management of 
a religious institution or any other 
matter or dispute for determining or 
deciding which provision is made in the 
Act shall be instituted in any Court 
execept under and in conformity with 
the provisions of the Act. What the 
Act contemplates is that provision 
is made for determining or deciding 
certain matters or disputes that should 


be followed before a civil Court 
is approached...... As already pointed 
out, the procedure prescribed 


under the Act regarding the matters 
specified in section 57 should be followed 
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before the Deputy Commissioner and 
in the appeal or revision before the 
Commissioner, before a.suit is filed. A 
relief which cannot be granted by the 
Deputy Commissioner can be asked 
for in a civil Court. If, in deciding 
whether the plaintiff is entitled to the 
relief asked for, the civil Court also 
had to decide certain issues which may 
fall within section 57 of the Act, the 
civil Court’s jurisdiction is not barred. 
There isno provision for reference’ by 
thé civil Court of a particular issue 
which is within the scope ‘of section 
57 of the Deputy Commissioner for 
determination. Equally, the plaintiff 
who seeks relief from a civil Court can- 
not be asked to get adjudication of an 
incidental question from the Deputy 
Commissioner before he filed a suit. 
Therefore the preponderance of autho- 
rity of our Court is that a civil suit is 
not barred in respect of a relief which 
cannot be granted by the Deputy 
Commissioner and that in.such a suit, 
the civil Court has jurisdiction to decide 
incidental.issues which are within the 
jurisdiction of the Deputy. . Commis- 
sioner, "' | = 


Mr. Gopalaswami Iyengar argued that 
the main relief he has asked. for in the suit 
is for an injunction restraining the defen- 
dants from interfering with the plaintifB’ 
right to manage. the temple and its affairs 
and that the question whether the temple 
is a religious institution coming within 

section 63 (a) of the Act or whether the 

plaintiffs are hereditary trustees coming 
within the meaning of section 63 (b) would 

only be incidental to the relief of injunc- 
tion prayed for and that consequently 
the instant case squarely would fall 
within the dictum laid down in Sri Venkata- 
ramanaswamy Deity v. Vadugammal!, I am 
unable to agree. I have already extract- 
ed passages from the plaint as well as. 
the relief prayed for. The definite case 
of the plaintiffs is that the suit temple 
and its properties are outside the pur- 
view of Act XXII of 1959 and that 
consequently the defendants have no 
right to interfere with the management 
of the suit temple and its properties by 
the plaintiffs. In the circumstances, it 
cannot be said thatthe declaration sought 
e—ÓT 
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for is only incidental to the relief of in- 
junction. In such a situation, it cannot 
be said that the same Bench which held 
in Santhanagopala Chettiar v. — Seetharama 
Ghettiar,1, that under section 63 of the 
Act the Deputy Commissioner is given the 
exclusive jurisdiction to decide the ques- 
tion whether an institution is a religious 
institution," would have intended to lay 
down a different rule in Sri Venkata- 
ramanaswamy , Deity v. Vadugammal,?. That 
was a case where plaintiff sought to re- 
cover possession of the property from a 
third party and the question of title to 
the-property was an issue between two 
persons who claimed respectively title over 
the temple and the properties: I therefore 
follow the decisions in State of Madras v. 
K. Melamatam3, Santhana Gopala Chettiar v. 
Seetharama Chettiar, and — Santhanagopala 
Chettiar v. Seetharama Chettiar! and hold 
that the present suit is . barred under 
section: 63 (a) and (b) read with section 
108 of the Act. > i l 


12. The trial Court has also held that the 
suit was bad for want of notice under 
section 80, . Civil Procedure Code. 
It is contended by Mr.  Gopalaswami 
Iyengar that the suit is: not to set aside 
any order passed by a public officer and 


that consequently section 80, Civil Proce-- 


dure Code, would not be .attracted. 
On this question also the decision of 
Ismail, J., in Santhana Gopala Chettiar v. 
Seetharama Chettiar*, is a précedent.- The 
learned Judge has held as follows : 


“The decision of.the Supreme Court in 
Govinda Menon v. Union of India’, and 
section 12 of the Act make it clear that 
the Commissioner of Madras Hindu 
Religious and Charitable Endowments 
while functioning under the provisions 
of the Act functions only as a public 
Officer or Government servant and 
as such the provisions contained in 
section 80, Civil Procedure Code, will 
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apply to him. The argument that 
when the Commissioner is functioning 
in relation to matters ‘under the Act 
he is a judicial officer and consequently 
no notice to him is necessary under 
section 80, Civil Procedure Code, 
is untenable. Under section 110 of 
the Act when the Commissioner or 
the Deputy Commissioner makes an 
enquiry, he is deemed to be a 
-person judicially acting, only for.the 
- purposes .of the’ Judicial Officers Pro- 
tection Act, 1850 and even this protec- 
tion is available to the Commissioner 
or the Deputy Commissioner only 
when he is conducting- an -enquiry 
or hearing an appeal under Chapter V 
or Chapter VI of the Act.” EE 


The Letters Patent Bench in Santhana- 
gopala Chettiar v. Seetharama Chettiar’, 
also confirmed this finding of Ismail, 
J., in these words: 


"Notice under ‘section 80 of the Civil 
Procedure Code, , is, necessary © to 
claim any relief against the’ Area 
Committee and the Commissioner , of 
the Hindu Religious Endowments Board 
in a suit instituted by the ‘plaintiff 
claiming a declaration that the temple 
is a denominational temple. In the 
absence of such notice, the suit will 
fail’ as against such defendants.” - 


No doubt, the relief asked for in the suit 
before Ismail, J., was not only for declara- 
tion of title but for recovery of possession. 
In .State. v. Venkata Durga?, it is held as 
follows: a a 


“Section 80 as it stands applied to 
all suits, whether they are suits for’ 
‘declaration or suits for injunction, 
mandatory or prohibitory, and suits 
for damages." «EM 


The expression “act purporting to be 
done" takes.in.past acts as. well as future 
acts. The expression “in respect. of". 
is of very wide :amplitude-as the con- 
templated suit:.may. be for any relief 
which flowed from the allegations in the 
plaint, but . must have relation 
to or must, have reference to an act ' 
purporting to be done. by*.a public . 
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officer in his official capacity. If the 
allegations in the plaint relate to acts 
purporting to be done by such public 
officer whatever the relief may be that 
is prayed, the section is attracted and the 
notice is mandatory. In the case of a 
threatened injury which is sought to be 
restrained by an injunction, it is difficult 
_to imagine a plaint which does not con- 
tain allegations on which the fear of the 
threat complained of could be justified. 
Hence in a suit where there is a prayer for 
declaration and for injunction, a notice 
under section 80 is necessary.” 


13. Anantanarayanan, CJ., speaking 
for the. Bench in State of Madras v. Rama- 
linga Reddiar! stated the law under section 
80, Civil Procedure Code thus: 


"Section 80 of the Civil Procedure Code 
falls into two parts viz., (i) suits against 
the Government; or (ii) suits against a 
public officer in respect of any act 
purporting to be done by such officer 
in his official capacity. Obviously, 
‘as far as suits against Government 
simpliciter are concerned, notice is an 
essential pre-requisite, and the argu- 
ment is not available that notice is not 
required in respect of suits for such 
acts as require restraint by an injunction 
which will be acts in future and not 
past acts to which the section appears 
to refer.” 


14. Nor has the contention any force 
that the words ‘‘in respect of any act 
purporting to be done" in section 80, Civil 
Procedure Code, include only a past act 
and have no reference to a future or 
contemplated act and that therefore a 
suit for a bare injunction seeking to 
restrain a public officer from doing 
something which he threatens to do, 
will not require notice under that section. 
It is difficult to conceive of a suit even for 
an injunction simpliciter against a public 
officer which does not have reference to 
some action in the past, upon which that 
authority has based it, may be a claim of 
right or a notice, or a threat to do some- 
thing, within what that authority regards 
as the scope of its power. 
there cannot be a suit for an injunction 

ADDS ed 
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based on a future apprehension, pure 
and simple, and suspended in the air, 
soto speak, without the foundation of 
something that had already occurred or 
had already been claimed, asserted or 
denied. Once this is made evident, 
it will be clear that every suit, including 
a. suit for injunction wil have some 
reference to a past state of right, claim 
or denial and hence will come within 
the ambit of the phraseology of section 80, 
Civil Procedure Code. 


15. In the light of the above decisions, 
I hold that the present suit is not main- 
tainable for want of notice under section 
80, Civil Procedure Code. I therefore con- 
firm the findings of the trial Court that 
the suit filed by the plaintiffs for a declara- 
tion that the suit temple is a private 
family temple of the plaintiffs and that 
therefore they are the hereditary 
trustees and for permanent injunction 
restraining the defendants from inter- 
fering with their management of the 
temple and its properties is not main- 
tainable under section 80 (a) and (b) 
read with section 70 and 108 of the 
Tamil Nadu Act XXII of 1959 
and also for want of notice under 
section 80, Civil Procedure Code. In 
view of my finding that the suit itself is 
not maintamable, it is unnecessary for 
me to give a finding on the merits whether 
the suit temple is a private temple or a 
religious institution coming within the 
meaning of the Tamil Nadu Act XXII of 
1959. I vacate the finding entered by the 
Court below on this aspect of the matter. 
In the result, the appeal fails and is 
accordingly dismissed with costs. 


R. S. Appeal dismissed. 
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IN THE HIGH COURT OF JUPE 
CATURE AT MADRAS. 
PnESENT:—S$. Padmanabhan, J. 

K. Subramaniam .. Appellont* 
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Deputy General Manager, (Adminis- 


tration) Respondent. 
(A) Master and Servani—Relationship 
purely contractual — Termination of 


services by master—Remedy of servant. 
(B) Domestic Enguiry — Sophisticated 
rules of evidence may not apply. 

(C) Natural Justice—Principles—Viola- 
tion of. 


It is now established beyond controversy 
that the relationship of master. and 
servant is purely contractual. „When 


the master terminates the services of his 


servant, the latter's remedy is not to sue 
for specific performance of the contract 
of service but to ask for the relief of 
damages for wrongful dismissal. The 
incidence of the relationship of master 
and servant is that it would be open to 
the master to dismiss the servant with- 
out notice for just cause. Grounds which 
might give rise to just cause for dismissal 
of a servant might range from dis- 
obedience of valid orders, misconduct, 
neglect, incompetency, to illness perma- 
nently incapacitating the servant from 
performing his work. [Para. 10.] 


It would be open to the master to 
dismiss a servant for a just cause: 
Further, even if at the time of the 
dismissal of his service he might not 
know that a just cause existed, it would 
be possible for him when the validity of 
the dismissal is questioned to say that 
there was just cause for the dismissal 
even though he was not aware of it at 
the time the servant was dismissed. 


In a domestic enquiry, the strict and 
sophisticated rules of evidence may not 
apply. All materials which are logically 
probative for a prudent mind are permis- 
—— ——— —— — —— — ——n, weÁ 
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sible. There is no allergy to hearsay 
evidence provided it has reasonable 
nexus and credibility. The depart- 
mental authorities and administrative 
tribunals must be careful in evaluating 
such -material and should not glibly. 
swallow what is strictly speaking not 
relevant under the Evidence Act. 

` [Para. 20.] 
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G. Muthukrishnan, for Appellant.. 
King and Patridge, for Respondent. 
The Court delivered: the following 


JUDGMENT. — Subramaniam, the “ plain- 
tiff in O.S. No. 4843 of 1969 on the 
fle of the City Civil Court at Madras 
is the appellant, He entered service of 
the Madras branch of the respondent, 
the United Bank of India initially as a. 
clerk. Soon he rose to the position of 
an officer in charge. of the bills depart- 
ment which position he occupied 
1969.. -Before he went to the. bills 
department -he- had been for a number 


of-years in charge of: the- account open- 


ing section of the bank. In-1969-one 
T. V.-S.-Mani who had -initially 
joined the. service of: the -bank-.as.; a 
stenographer - was',in- charge of the 
account section, - At, that time .'an 
account.:was, opened. in the.savings bank 
account of. the bank.in the.name.. of 
one. A. .P. Kapoor.. The said. account 
was used.for. discounting and negotiat- 
ing cheques and bills. 
was a. report that this . account in. the 
name of A. P. Kapoor.was a.fictitious 
one. .On receipt. of this . information 


the agent and other officers tried to make. 


it appear, as if the appellant had intro- 
duced A. P. Kapoor, to the -bank at the 
time of ‘opening the account., A farce, 


of an.enquiry was held. On the basis, 


of a prejudiced. report sent by the 
enquiry officer the Deputy General 
Manager ( Administration) terminated 
the services of the appellant with three 
months' notice. The order of termina- 
tion: of service of the appellant was 
illegal .. and . wrongful. But ‘for the 
termination the appellant would haye 
continued. in service till April, 1973. 
Though originally the appellant includ- 
ed a prayer for the relief of injunction 
from giving effect to the order | of 
termination, he confined his relief final- 
‘ly to the recovery of a sum of Rs. 29,636 
as damages for wrongful termination of 
service. 


2. The respondent bank in its written 
statement contended that there was no 
such person by name A. P. Kapoor in 
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existence, that one Paul Hemdev who was 
a customer in the bank colluded with 
the appellant and managed to get an 
account opened in the name of the said 
A. P. Kapoor. It was the appellant 
who had signed as the second introducer 
in the account opening form knowing 
full well’ that no such person .as 
A..P. Kapoor was in existence. On 
coming to know of the entire’ facts 
formal charges were framed against the 
appellant and a full and proper enquiry. 
was held. | 


3. As a result - of the- mos the 
appellant was found guilty arid the, order. 
terminating the- services of the appellant 
was passed. The formal enquiry was 
preceded by a preliminary investigation 
and a report.” At every stage, every. 
opportunity wàs given to the appellant 
to defend himself and let in whatever 
evidence ‘he wanted. © The. respondent; 
denied the allegations: of want of, bona, 
fides on its part, as well as the allega- 
tions regarding the unblemished nature 
of the .appellant’s career "with the bank. 

The respondent: further -pleaded . that the 
suit . itself was not maintainable as -a 
civil Court could not sit in appeal over 
the findings -of the domestic enquiry. 


. On these pleadings the following 
issues were raised. 


(1) Is the suit edininabied in law? 


(2) Is the termination of the services 
of the plaintiff wrongful? l 


(3) Is the plaintiff cdd to 
damages -at all? 

(4) Are not the findings i in the diu 
enquiry binding on the plaintiff and 1s 
the plaintiff entitled to . question the 
same in a civil Court? Es 

(5) To what reliefs’ the , Plaintiff is 
entitled? 


The trial Court uud that the suit was 
maintainable in law. The. lower Court 
further found that the appellant had fully 
participated in the domestic enquiry and 
that the enquiry had. not’ been found to 
have been vitiated on any ground what- 
ever. Inthe result, the termination of the 
appellant's service was not found to be 


any 


` 
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void and the, appellant: was, not entitled 
to any damages. Accordingly the suit 
was, dismissed. : Aggrieved, by. the judg: 
ment and decree of the. "trial Court 


dismissing the suit the appellant, has filed 
appeal: | but restricting his’ 


the above 
claim to Rs. 6,000 by way of a 


5. On. 27th. February, 1968. 'S B. 

Account, No;, 1375 was,’ opened in the 
name, , of cone . A. PE Kapoor. It is 
now admitted, by. both parties that this 
A. ee Kapoor was a fictitious person. 
At. the. relevant ime. one T. V.S. Mani 
was in charge of. the deposit ' opening 
section. One Palu Hemdev, son of 
K. Chaturbhuj of.. ‘the firm. "Chaturbhuj 
and Co., introdüced, the -. depositor. 

Palu, Hemdev and his mother were both 
customers,. of. ithe . bank. On . 27th 
February, 1968,. Palu ‘Hemdey approach- 
ed the officer, in charge. T: Ve ie 

Mani, with the. account opening form ‘of 
AD. Kapoor. But.T. V. S. Mani 
was reluctant to accept the new account 
on the^ “introduction of. Palu Hemdev 
alone as the latter’s, account, according to 
the officer, was, not quite satisfactory. 

Further when he enquired Palu Hemdev 
where A., P. Kapoor | was the latter: is 
said to have told the Officer that A. P. 

Kapoor had just left- the bank, after 
signing the forni in. the presence of the 
appellant, at his fable. At that crucial 
time, -the appellant , also. went to the 
officer, and stated that A. P. Kapoor 
had signed . the form in his presence and 


that if- necessary he would himself sign ` 


as a Second, introducer to inspire’ confi- 
dence. . Accordingly, he also- Signed the 
account: opening. form as a 
introducer. 
dent that if the appellant, had not assured 
T. V.' S. Mani that. :A..P, Kapoor, 


had signed in his presence and if he had 


also, not - joined as, a second. introducer. 
T. Ve S. Mani would not have opened 
an account. The account opening form 
and the specimen signaturé-card ^ were 
then put upto the agent. "The signature 


of an additional person in the account 
that. of K. Subra-. 


opening form WZ., 
maniam, . _ the. appellant, 
curiosity. of the agent... 
| u Lj—74 


aroused . the 
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second. 
It i is-the case of the respon- - 


' io. make it ‘illegible. 
When he. 
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enquired: why-the -appellant had- also 
joined das*an introducér F. -V. S. Mani 
had esplained. what-had taken place. 
The agent immediately- called the appel- 


„lant and! the latter told- the agent: that 
"Aul Pre 


Kapoor- whom he knew ‘had 
signed in'his- presence ‘and therefore he 
had’ signed ‘as a second’ introducer. 


D. A cheque. ‘book containing, dene 
034721-034730 relating to 
the account, was issued to Palu Hemdev 
by the special assistant. S. V. Nathan 
ọn his: producing a, requisition said ‘to 
have been. signed. by A. P. Kapoor. 
Though a confirmation ‘letter relating to 
the.issue of the, cheque book to a third 
party ‘was,:sent to the account-holder to 
his recorded address; no, acknowledgment 
was .received from him. A’ reminder 
was, also issued on 19th March, 1963 but 
the same was returned with remarks ‘no 
such address'.. Between 27th February 
arid 14th March, 1968, seven cheques 
aggregating to Rs. 65 000 drawn it 
favour of A. P. Kapoor by six multani 
bankers on their accounts-with the Madras 
branch of the.respondent were credited 
to the account, and immediately with- 
drawn.. On one occasion.'a sum of 
Rs. 10,000 was allowed to be.withdrawn 
éven before the cheque was realised. 


7. On 22nd March, 1968. the n 
assistant S. V. Nathan  recéived. 
anonyrhous telegram message stating 


that the account in the name, of A. P. 


Kapoor was fictitious. N athan reported 
the" matter immediately to the agent. 
Thus started an enquiry. ` The agent 
immediately called the officer-in-charge of 
the' deposit. opening section and called 
for the relative files., The account open- 
letter ` were found missing from the 
records of the. banks. In the ledger folio 
the nime of the appellant was found as 
one of the persons who had introduced 


the account, however, in a different ink. 


In ‘the "account opening register, the 
name of.the,appellant was said to have 
been scored out with a red and black ink 
"The agent then 


took necessary statements from the 
M " mn S , 


- enquiry 
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appellant, T. V. S. Mani and the spe- 
cial assistant Nathan and reported the 
matter to the Controller of . Inspectors, 
camp Madras, under Exhibit A-40. The 
Controller of: Inspections initiated a due 
into the matter. Pending 
investigation the appellant :was placed 
under suspensión on 4th June, :1968. 
During the preliminary investigation the 
investigating officer questioned- N. S. 
Rajagopalan; an accountant, T. V. S. 
Mani, officer-in-charge of the": ‘ deposit 
section. . K.- Subramaniam,- -the appel- 
lant and Nathan; “special assistant; - He 
submitted .an investigation report dated 
21|23rd May, 1968." ‘He came "to «the 
conclusion that there was prima facie 
evidence,» that the- appellant had helped 
Palu ‘Hemdey-. to' open 'Savings Bank 
Account’ No. 1375 in:the name of A. 
P. Kapoor, a fictitious person ' with 
some ulterior object and that he removed 
the relative account opening form ‘and 
the cheque requisitioning ‘letter -from the 
records which were thé only documentary 
evidence against him.. . He also found 
that T.. V. 'S. Mani, the officer in 
charge of the bills department had acted 
in a most negligent manner and S.' V. 
Nathan, the. special. assistant, had not 
acted intelligently in discharging his 
duties as special assistant. The said 
report is marked Exhibit P-59. 


8. Pursuant to the preliminary report 
of the Controller of Inspections, the res- 
pondent issued charge-sheet, dated 29th 
June, 1968: to: the ` appellant. The 
charge- sheet, contained - 17 counts. 
Charges 1: to 14 related, to -the opening 
of the account Savings Bank No. 1375 
in -the name.. of A. P. Kapoor and 
the operation of the.-said account. 
Charges 15 to 17 related to the fact that 


the appellant was engaged in the business, 


of: finance brokers and arranged loans 
for -the members of the bank.staff as 
well as bank constituents from multani 
bankers on commission, and, his own 
account with the bank, showed a turnover 
‘of Rs. 4,000 that he owned immovable 
property - -worth Rs. 30,000”. 
renovated his village house. by spending 
Rs. 25,000 all of which were beyond his 
means. The enquiry was held by one 
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A. M. Bhattacharyya of the respon- 
dent bank. On 6th July, 1968, the appel- 
lant' submitted a detailed explanation. 
The enquiry was started ‘on 27th 


, November, 1968.  The' charge memo. as 


well as the explanation offered by the 
appellant were read out to him. ‘The 
appellant was given an option by the 
enquiry officer to defend himself by any 
one of his colleagues in the bank, but 
the appellant declined the offer on the 
ground that he had been denied the faci- 
lity of being defended by a lawyer. 
The enquiry which started on 27th 
November, 1968- continued till 3rd 
March, 1969. .A. number of witnesses 
were examined on the, side’ of the res- 
pondent before the. enquiry officer and 
duly cross-examined by the appellant. 


.The appellant himself originally submit- 


ted a list of witnesses, but after the res- 
pondent closed evidence "before the 
enquiry officer the appellant stated’ that 
he had no other witness to examine 
excepting himself. Ile examined him- 
self in chief and was duly cross-exa- 
mined by the respondant's representa- 
tives. As already stated, the enquiry 
was closed on 3rd March, 1969 and 
judgment reserved by the enquiry officer. 

On 22nd July, 1969 the enquiry officer 
submitted ' his report giving his find- 
ings on the various charges.’ He clearly 
found that the appellant introduced S.. 
B. Account No. 1375. of one A. P. 

Kapoor as a joint introducer with.Palu 
Hemdev and that the account was ‘actu- 
ally opened by Palu Hemdev in the 
fictitious name of A. P. Kapoor with 
the help of the appellant and cheques 
totaling to Rs. 65,000 . were . fraudu- 
lently encashed through the said S.B. 

Account No. 1375 of A. P. Kapoor by 
Palu Hemdev a close associate. and 
friend of the appellant between 27th 
February, 1968 and 14th’ March, 1968. 

He further found that the introduction 
of the fictitious account of A. P. Kapoor 
as a result of second introducer and the 
subsequent deposits and withdrawals in 
the account were acts prejudicial to the 
interest of the bank and were likely to 
put the bank into loss. .He also fouhd 
that the appellant was engaged, in the 


Ii} 


business of finance brokers for which 
he used to get commission ‘or brokerage 
and this was an act outside the scope 
of the appellant’s duties in the bank and 
that this was also prejudicial to the 
interests -of the bank which would 
render the appellant unworthy of being 
retained in the service of the bank. 
Finally, he held that the retention of the 
appellant in the service of ‘the bank 
which is a 'credit institution. would 
greatly jeopardise the interest of the 
bank and might any day land the bank 
in serious financial loss besides loss of 
reputation. Though in view. of his find- 
ings, the enquiry officer stated that dis- 
missal would be the proper punishment, 
in view of the long service of the appel- 
lant, he recommended that the appellant's 

services might be terminated with 
immediate effect on payment of three 
months salary. Under Exhibit A-1, 
dated 31st July, 1969, the Deputy Gene- 
ral Manager. (Administration) informed 
the appellant about the proposed punish- 
ment of termination of service and called 
upon the appellant to show cause why 
the proposed action should not be taken 
against him.. Exhibit A-1 stated that 
as per the findings of the enquiry offi- 
cer the charges levelled against the 
appellant had been fully proved and they 
justified the punishment of dismissal. 

However; in view of the long service of 
the appellant the enquiry officer had 
recommended termination of his services 
with 
three months’ salary in lieu of notice. 

In response to this show cattse .notice 
Exhibit A-1, the appellant submitted a 
detailed explanatory note with his letter, 
dated 31st July, 1969. Under Exhibit 
A-2, dated 2nd September, 1969, the 
services of the appellant were , termi- 
nated on payment of three months’ salary 
in lieu of notice. 


9. It is this. termination of service of 
the appellant that is being ' challenged 
before me. Mr, M. Raghavan, learned 
counsel for the appellant. strenuously con- 
tends that the termination of the appel- 
lant’s service was wrongful. The 
domestic enquiry was not fairly and pro- 
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perly held. The services of the appel-. 
lant had been terminated solely on the 
evidence of the officer-in-charge of the 
account opening section, his special 
assistant Nathan and the agent who were 
all more or less in the position of 
accomplices and who were really the 
persons who were in charge of the open- 
ing of the account. The appellant had 
been singled out and the blame had been 
put on him to enable others from escaping 
punishment. The enquiry has been 
vitiated by violation of the principles of 
natural justice. The very fact that the 
appellant who stood charged with serious 
aets of misconduct should have been 
denied the opportunity of being defended 
by a legal practitioner would show that 
the ` principles. of natural justice were 
violated and the.enquiry itself was vitia- 
ted, and the findings arrived at on the 
basis of such an enquiry must be held 
to be non est. In any event, learned 
counsel pleaded that the appellant had the 
right: to be in service till his super- 
annuation in 1973 and therefore the three. 
months' notice given by the respondent 
was not sufficient and he should have 
been at least entitled: to six months’ 
notice. On the other hand, the conten- 
tion of Mr. Dulip Singh on ‘behalf of 
the respondent is that the relationship 
between the appellant and the respon- 
dent was that of master and servant and 
was therefore purely contractual. 
It would be open to the respondent to 
dismiss the appellant for just cause and 
in the‘ instant case his services were 
terminated after charges were framed 
against him and after he was found guilty 
as a result of due enquiry. He further 
stated that the.civil Court has only a 
limited jurisdiction in such matters and 
could not sit in appeal over the findings 
arrived at by the domestic tribunal. 
Further, in any event the respondent 
having terminated the: services of the 
appellant ón payment of three months' 
salary in lieu of notice the appellant could 
not have any grievance at all. 


10. The first question. for considera- 
tion is whether the, suit itself is main- 
tainable, There is no doubt as to the 


~ 
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maintainability of the suit ‘because 1f the 
appellant is able to establish that the 
termination of his service wa$'wrongful 
he would be entitled to'dámages.' It is 
now established beyond controversy that 
the relationship of master and servant is 
purely contractual.: “When the' master 
‘terminates the services of-his servant the 
latter's remedy is'not to: sue fot specific 
performance of the: contract Of£' service 
but to ask for the ‘relief’ of ‘damages, for 
wrongful. dismissal. The incidence » of. 
the relationship. of master ad servant is 
that it'would be ‘open to the master to 
dismiss the’ servarit ‘without notice ‘for 
just cause." The law onthe matter does 
not admit of any" ' öubt. ' Grounds 
which might give ‘rise’ ‘to just catise: for 
dismissal’ ofa servaht might range! from 


disobedience of valid: or ders, misconduct, 


neglect, incompetency , to illness. perma- 
nently incapacitating the servant from 
performing his work. Dealing with 
misconduct it is stated in Halsbury' s laws 
of England, Third  Editión,'Vo1:'25, 
paragraphs 938 and 939 ‘thus: 
“938. Conduct: incompatible with 
duty or ‘prejudicial vto, master’s busi- 
ness.—A servant ‘whose. conduct is 
incompatible’ with. ‘the faithful dis- 
charge of his duty to his master, may 
be dismissed, as where uriknowh - to 


his employer, he enters into transac- - 


tions whereby ihis personal-.'interests 
conflict with his: duty,as a servant in 
his particular. capacity or if..he takes 
a secret commission even though it be 
an isolated act, unless: he is able to 


discharge the bürdeh which lies upon | 


him of proving that. there is- nothing 

improper in the transaction- in ques- 

tion. Dismissal is.also justified in 

the case’ of a servant who: claims to be 

a partner or if his conduct has been 
. such that it would be injurious to the 
. master's business to retain him". 


*939. . Grounds for. dismissal “dis: 
covered subsequently. —It'is not neces- 
sary that the master, dismissing a ser- 


vant for good cause, should state the : 


ground for such dismissal ; and dia 
vided good ground exists "n "fact, 
is immaterial’ whether or'not if di 
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known to the employer at the time of 
the dismissal. Justification of idismis- 
"sal can:accordingly: be shown by’ proof 
' of ‘facts ascertained subsequently! to 

the dismissál or on grounds differing 
| from those Siegen. at: the: n 


11. In Chittenden V. Walker, ‘a clerk 
employed: by’: a company’ to! énter" 'pro- 
ceedings in their’ minute book:! entered on 
the: margin of 'the minute. book, ‘a protest 
in. his" own "name | against ‘a summons 
for “appointing "a süécessor' tò him- 
self. “Dealing with ‘the question whe- 
ther thé dismissal: was ` justified - od 
Denman, CIS ri as” ‘follows : ae 
(3 MC f x i bg? i 
«Nox ow it iS not necessary that i à master, 
having a good’ ground of dismissal, 
"should either staté'it to the servant, 
.Or act. upon it. „It is enough if it 
exist, and, therë ‘be. improper , conduct 
in fact: Suppose a servant iad heard 
.that his ‘master intended" to dismiss 
"him, without notice, and were to 
insult hint in, conséquence.. “It is clear 
| that the insult would justify the master 
poe dismissing’ the. servant and yet, if 
b he intended to. dismiss him indepen- 
‘dently, of the insult, the inotive fof the 
dismissal would be différent froin’ such 
, ground of justification.’ Tt is unneces- 
' sary’ ‘to ‘discuss "how it would be 
if thé master, at the’ time"of the’ dis- 
' missal, ‘had no knowledge ‘of the fact 
which was to justify it; yet think thé 
justification, would be good; even if' thé 
fact! existing at the time were not 
"ko wn to’ the master.’ - ra 


'ut Eo EA T L wa 
T Er 


Littledale, Jes obsérved PT 


su ito 
"The: EA ‘was put’ to. the jury, 
whether his making the: entry- of his 
protest was a sufficient ground of dis- 
missal, and they found .that it. was. 
Then, there being a sufficient ground, 
the, counsel for the, plaintiff says that 
'such a Cause will not justify the,dismis- 


sal, unless acted upon : in fact. It seems 


„tọ me that the..law is otherwise. It 
1S: -sufficient dit the tous exist: ` the 


? f r - e r 
, TT 


t 
+ 


1, "1835Y 111 ER. 576, Mateos. doped 
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plaintiff is not entitled to object that 
that is not the cause for which he. was 
dismissed, É 


Patteson, Je observed : 


“Neither the Court, nor the jury can 
discuss the ultimate motive. . Tf a 
-justifying cause exist, the master may 
. assign it, whenever the action is 
-t brought: and whether any other cause 
exist is not material. It may be that 
‘. a máster is like a servant, and chooses 
to take advantage of some improper 
act., It was put, at one time, as if 
the cause 'arose after the dismissal; 
but that'was'not the fact; The plaip- 
tiff himself -sends out the notice for 
the meeting of the 17th and he enters 
his protest as clerk... He has therefore 
` by-his own showing acted as clerk on 
the 11th of.April. By his own act, he 
has given the defendants the power of 
displacing him-if they had it not before. 
If we were to hold that it was neces- 
' sary to trace the dismissal to the act 
` which is, to. justify it, it would follow 
that a master, who had "made. ‘up his 
mind to.dismiss a servant would give 
the servant if he discovered his mas- 
. er's intention, licence tò act just as 
he pleased afterwards. We ‘can: 
not dive, into the meaning of parties. 
‘Tf the „cause exist, and the master 
knew of it (for on this occasion we 
need go no further than that) it is a 
- good ‘ground for. the. dismissal." 


Coleridge, J., stated the law ‘thus: 


| "As to the existence of a sufficient 
cause the jury have found it, and 
they were right in so doing. The 
act of entering the protest on the 
minute book. was inconsistent with his 
-service: ‘a servant of this kind, if 
allowed to do such acts, would: be 
useless.. But then it is said that. it 
. should havé been put to the jury 
whether 'this. cause’ was the. operating 
motive for the dismissal. ‘I own,that 
«T Was ‘impressed for:a considerable 
‘time with the:weight of this argument. 

But I think ‘that when a master, sued 

for wages, defends himself ‘upon the 

ground that he had dismissed the 

servant,: and ‘that. there was in fact 


* 
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^ something which justified the dismissal, 
that presents an intelligible issue to a 
jury; Whereas, if the inquiry. were 
to be, whether this justifying cause 
“operated i in the master's mind, a jury, 
‘in the'great majority of cases, could 
not pronounce a satisfactory verdict. 
I think it is enough to shew a justifica- 
i 'existing in point of fact". 
From the above it would, be clear 


| indc it ‘would ‘be’ open to the: master to 


dismiss a servant for a just cause. 
Further, even if at the ‘time of the 
dismissal of his service he might not 
know that a just cduse existed, it would 
be possible for him when the ‘validity 
of thé dismissal. is questioned to ' say 
that "there was, just cause for the 
dismissal even though he was not aware 
of it at the time thé servant was 
dismissed. Viewed in the light.of the 
principles | of law: above.laid down, in the 
instant case, there is ample evidence to 
show: that there was just cause for the 
termination of the service of the appel- 
lant. It is admitted, that A. P Kapoor 


‘is whose name S. B. Account No, 1375 


was opened was a, fictitious person. 
If. the case that it was the appellant 
who assured the. officer-in- -charge of the 
account: opening section and also the 
agent that the said A., P.;Kapoor had 
signed, the, account opening form, in his 
presence and: E 2 E TUN 
that pursuant to such assurance 7 signed 
the account opening form: as. a, second 
introducer; he should. be- found liable 
for’ very. grave misconduct notwith- 
standing the, fact that the. officer-in- 
charge -of the account-opening section 
and the agent were also equally negli- 
gent. (There is also the further fact that 
the appellant is alleged to: have been 
carrying..on finance brokerage business 
by lending. money to the members of the 
Staff - and for -arranging finance to 
outsiders , from multani bankers. If 
this fact: is also, found to have been 
proved, it,.cannot be gainsaid that it 
would. amount to a very serious mis- 
conduct, for the conduct of the appel- 
lant, while he was empfoyed in a finance 
institution in engaging' himself in lending 
money and arranging finance for, others 
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from  multani' bankers would be 
incompatible ' with . his duties 
respondent bank. . 


In „Pearce y. Foster and others, 
the plaintiff . had. been employed as 
clerk by the - _ defendants, who. were 
merchants, for many years, and ultimate- 
ly they agreed to retain’ him in their 
employment. for a term of ten years. 
Before the expiration of that period the 
defendants discovered that the plaintiff 
had for many years previously been 
engaged in  speculating in differences 
upon tlie stock exchange to the extent 
of many hundreds of thousands of 
pounds and they thereupon dismissed 
him from. their service. Holding that 
the dismissal of the plaintiff was justi- 
fiable Lord Esher, M.R., said:— | 


“The rule of law is, that where a 
person has entered into the position 
of servant, if he does anything 
incompatible with the due or ‘faithful 
discharge of his duty to his master, 
the latter has a right to dismiss him. 
The relation of master 
implies necessarily. that the servant 
shall be in a position to perform his 
duty duly and faithfully and if by his 
own ‘act he prevents’ himself ‘from 
doing so, the master may dismiss him. 
* What circumstances' will put a servant 
into’ the’ position of not being able to 
perform, in à due ‘manner’, ‘his’ duties 
or of not being. able to perform his 
duty in a faithful manner, it is impos: 
‘sible ' to ` enumerate. Tnnumerable 
circumstances have actually , occurred 
which, fall within that proposition, and 
innumerable ' othet’ _circumstances 
which never have yet, occurred, will 
occur ‘which also will fall within the 
proposition. ‘But ifa servant, is 
“guilty of such a crime outside _ his 
service as. to inake'it unsafe for a 
master to keep him in, his employ the 
servant may be dismissed by his master 
and if the servant’s conduct is so 
. grossly. immoral that all reasonable. men 
would say that he cannot be: ‘trusted 
the master may dismiss him”. | 


1, (1886) 17 Q.B.D. 536, 
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Lopes, L.J., ‘stated the law thus :— 


"If a servant conducts. himself in a 
way inconsistent with the faithful 
dischage of his duty in‘ the service, 
it is misconduct: which ' justifies 
immediate dismissal. ' That - mis- 
- conduct according to my- view need not 
be misconduct in the carrying on of 
thé service or the business. It’ is 
' sufficient’ if it is conduct which is 
prejudicial or is likely to be prejudicial 
to the interest or to the reputation of 
' the master and’ the 'master ‘will : be 
justified, not only if-he discovers it at. 
‘the time, büt also if he discovers it 
afterwards i in- dismissing | the: servant”. 


14. The next question for my - consi- 
deration is whether these counts of 
misconduct have been proved against the 
appellant. It is not disputed before me 
that the respondent ` framed charges 
against the appellant and conducted an 
enquiry. The enquiry was conducted 
by one Bhattacharyya a senior officer of 
the bank. The ‘appellant participated 
in the enquiry, witnesses on the 
said of the respondent were examin- 
ed ‘and offered for  cross-examination 
by the appellant and he did elaborately 
cross-examine them. ^ He' was given 
every opportunity to examine himself 
and allowed to examine whomsoever he 
wished. Necessary and relevant’ docu- 
ments were produced at the time of 
the enquiry and copies of the , same 
delivered to the appellant. In fact, the 
appellant himself had deposed as follows 
before the enquiry | officer in ` cross- 
examination : — 


“Yes, I have irava Copies. “of 
l próceedings sheet of this enquiry upto 
6th ' December, 1968. ` Whatever exhi- 
bits have been filed I have seen.: I 
have cross-examined’ all the witnesses 
except the photographer.- .I have gone 
through the copies of proceedings and 
evidence of this enquiry and followed 
" them quite well. I deny the charges 
even after reading and following the 
proceedings ‘as according to my 
‘opinion the evidence are not correct 
and I consider that it is not necessary 
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to give any stipporting evidence either 
oral or documentary to disprove -the 
charges levelled against me: except, my 
verbal and written denial statement 
incliding the audit reports submitted 
on 4th Marcli, 1969. . -. I was given all 
opportunity to defend myselt except 
that I was not permitted. to be repre- 
sented by a counsel to defend KE 


15. li view of his kae statement 
before. the enquiry officer it. would be an 
exercise in futility -on the part of 
Mr.. Raghavan to, .contend that the 
enquiry that. was held was merely a 
farce of an enquiry and , that - every 
opportunity... was. not given to the appel- 
lant to defend. himself. It is in this 
connection that the.question arises as to 
what exactly is the scope of the jurisdic- 
tion of a Court in dealing with the deci- 
sions of domestic tribunals. In Mac- 
lean v. The Workers’ Union!, an action 
. was brought by the plaintiff Neil Maclean 
against the workers union a registered 
trade union for: a'' declaration that the 
resolution of the executive committee, of 
the workers union dated 28th September, 
1927 purporting to expel him from the 
union was ultra vires and void and for 
certain ‘incidental relief. In that: case, 
the question arose as to the jurisdiction 
of the Courts in regard. to domestic tribu- 
nals. | Maugham,,J., stated the law 
thus :— ME | 

“A domestic tribunal is in general a 

tribunal composed oflaymen. . It has 


no power 'to administer an oath and, 


a circümstance which is perhaps ‘of 
greater importance, no party has ‘the 
power to compel the attendance of 
witnesses. It ‘is not bound by the 
rules of evidence; it is indeed proba- 
bly ignorant of ` them. Tt may act, 
and it sometimes must. act, on mere 
hearsay, and in many cases 


members present ,or some of - them 


(like an English jury in-ancient days): 


are themselves both the witnesses and 
the judges. Before such a tribunal 
counsel have no right of audience and 


1. (1929) 1 Ch, 602. i ra. 
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eee are no effective means for test- 
ing by cross-examination the truth of 
the: . statements that may be made. 
The members of ‘the: tribunal ‘may 
have been discussing the matter for 
weeks -with persons not present at the 
hearing, and there is no one even to 
warn them of the danger of acting 
on preconceived views". 


16. It is apparent and ‘it is well settled 
by authority that the decision of such a 
tribunal cannot be attacked onthe ground 
that it 1s against the weight of evidence, 
since evidence in the proper sense there 
is none, and since the decisions of the 
tribunal are not open to any sort' of 
appeal unless the rules provide for one. 


17., The same judgmént contained a 
quotation of Bowen, L.J., in Leeson's 
case to the following effect :— 


, “There must be due inquiry. The 
accused person must have notice of 
' what he is accused. He must have 
an opportunity of being heard, and the 
decision must be honestly arrived at if 
he. has had a full opportunity of being 
heard. With respect to the charge 
‘made, ‘the charge of which he has 
notice, it is a charge of infamous 
conduct is, some professional respect 
and the particulars which should be 
brought to his attention in order «to 
enable him to meet that charge ought 
to. be particulars òf conduct which, if 
established, is capable ‘of being viewed 
. by honest persons as conduct which is 
infamous. That is all. We havé seén 
these’ conditions haye been fulfilled by 
_ the inquiry and by the tribunal which 
instituted it. The functions of the 
Court of Jaw are at an end. It 
appears to me that we have no power 
to review the evidence any more than 
we have a power to say whether the 
tribunal' came to a right conclusion. 
If indeed it could be shown. that, noth- 
ing was. brought before the tribunal 
which could .raise in the minds of 
honest persons,the inference, that 
infamous conduct had;been established, 
that would go to. show. that the:inquiry 


592. 


had not been a due'inquiry; but. if 
there is no blot of that kind upon the 
.proceedings the .jurisdiction of the 
domestic; ' tribunal: which has been 
clothed: by the Legislature with. the 
duty of discipline in respect of a: great 
profession must be left untouched by 
Courts: of law". |= > pies 


In State Medical Faculty v. Kshiti 
Bhwusan*, a Bench of the Calcutta High 
Court.has stated the law thus: ;,., | 


“The decision. of,a: domestic body 
or a tribunal or a.board particularly. 
of a .professional body can only be 
interfered . with, by the Courts, of 
law, on three main principles, namely, 
(1) that such domestic authorities 
have acted under or in bad faith and 


mala fide, (2) that.such authorities. 


have violated ‘the principles of natural 
justice in the proceedings and conclu- 
sions before it; -and (3). that such 
‘domestic authorities . haye exceeded 
their jurisdiction under the. statutes, 
rules and regulations, regulating their 
duties and procedure... What: the 
Court has to,see is, whether any of 
these three principles have been 
infringed. If not, then the law is 
that it is not for the Court to substi- 
tute its own view ‘or opinion, of the 
merits for the decisions of the domestic 


authorities". e p, ^7 i 


18. This decision has been followed by 
the same High Court in two later 
cases viz., Sri Gopal Jalan and Com- 
pany v. Singhania Brothers ‘and another? 
and Ujjal v. Netai-Chand?. In the 
the latter of the above two cases Bija- 
vesh Mukherji, J.,,,stated the . law 
thus:— A 
d 4 00 23 Em. 
“A domestic tribunal cannot do. any- 
thing it'likes throwing everything: to 
the winds. But the jurisdiction of 
the Court is of a' very limited charac- 
ter. ‘Generally : speaking the Court 


i 
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can set aside the decision of. a domes- 
tic tribunal on one of the three basic 
considerations. set out below :— -7 


jiu à Pee ope che PP. 
(1). when, the. tribunal’ oversteps ,the 
_ limits .of its jurisdiction ;, . |. 


(b) when it violates the principles:of 
natural jüstice; ^-^: '« c on 
s MIO NEC CER NEU 
(c) when it acts dishonestly, actua- 
ted by. bias, bad faith -and, the like. , : 


~- A domestic! tribunal isnot’ Doünd' by: 


‘the ‘rules `of 'évidence ànd;! indéed. is 
‘ignorant of such rules; andis never- 
to -be équated ‘with à^Court: of' law, 
-wedded “to just -that:- the law ~-of 
evidence. ` A -party ‘appearing* before’ 
a' domestic "tribunal "when"it “fails -to' 
maké a point when'thé tribunal has- 
not followed’ a'itorrect procedure, it 
can ‘be, inferred: that 'it Has’ waived ‘its 
right.’ ite chs Lu Dod f DIM 


rx E Ru D 
Where a party appearing -before ._ a. 
domestic tribunal alleges, dishonesty or 
mala: fide on the, part-of the, tribunal, 
the civil). Court will need: first rate. 
evidence to enable.it, to arrive, at so 
serious a finding’. . srr), 6 
In T. UP. Daver v. Lodge. Victoria, 
in dealing, with the validity of éxpul- 
sion of a member from, the | Masonic 
Lodge it, is stated thaf ` the jurisdiction 
of a civil Court is limited. It cannot 
sit as a Court of appeal'from decisions 
of such a body., It can set aside the 
order -of such a. body if,the said body 
acts without jurisdiction or does not act 
in good faith or acts in violation of the 
principles of.natural justice. . 


Mr. Raghavan, learned: counsel, ‘for 
the appellant ,appreciated . the. limits 
of the power of : interference on the 
part of the civil Court. but he made a 
valiant attempt ito, bring his case within 
one or the other of the three exceptions 
referred to above. I have already 
extracted the statement of the appellant 
a ee — —— 
-1, (1963) 2 S.C.J. 465 : (1963) 2''An.W R- 


(S.C. 100: (1963) 2 M.L.J. (S.C.) 400 : 
(1964) 1 S.C.R. 1: ATR: 1963 S.C. 1144. o o, 
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before the enquiry officer that he was 
given every opportunity to participate in 
the enquiry and, defend himself. He also 
did take advantage of the opportunity 
and participate in the enquiry and invit- 
€d:a decision by the enquiry officer on 
the truth or otherwise of the charges 
framed against him, In the, circum- 
stances, there are absolutely no materials 
in the case to hold that the enquiry was 
anything other. than fair and complete. 
Mr. Raghavan was not able to subs- 
tantiate his allegation. that the enquiry. 
was vitiated by bias, bad faith and the 
like. There is absolutely no evidence to 
support this line of argument. 


19. . The next question. 1S. whether the 
enquiry itself has been vitiated by the 
violation of the principles of natural 
justice. In Lekh' Raj v. Union of 
Indiat, Grover, J., Speaking on- behalf 
of the Constitution Bench ae, as 
: follows :— LR 


* As regards the miii of the 
rule of natural jüstice it has not been 
shown to us how.under the general 
law of master and servant in the 
absence of any protection conferred 
by Article 311 of the Constitution 
such a rule can be invok 


Tn view .of this the appellant ‘cannot at 
all plead that. principles of natural justice 
have not: been followed by the respon- 
dent. while the appellant's services were 
terminated. | However, in view of the 
fact that the respondent had. conducted 
an enquiry and in view of the further 
fact that the matter has been elaborately 
argued at the Bar I shall proceed to 
consider whether there is any substance 
at all in the contention of Mr. Raghavan 
that: the domestic enquiry in the instant 
case’ has -been .vitiated. by:a failure to 
conform to the -principles of natural 
justice. .. The. very answer given- by the 
appellant himself. in . cross-examination 
would show ‘that: the enquiry was . con- 
ducted in a very- fair manner and that 
known principles of natural justice have 


— _—— 


f. (1971) 3 S.C.R. 908: AiLR. 1971 S.C. 
2111. Eun com Cu 
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been -complied with. It has been 
repeatedly held that whether the princi- 
ples of natural justice have been com- 
plied with.in'a. particular case or not 
would depend upon the facts of each 
ease. In the instant case nothing has 
been shown to me to compel me to hold 
that the principles of natural justice 
have been violated. In Russell v. Duke 
of Norfolk and othens', Tucker, L.J., 
observed : 


“There are, in my view no words which 
" are of universal application to every 
kind of inquiry and every kind of 
domestic tribunal. The requirements 
of natural justice must depend on the 
" circumstances of the case, the nature 
of the inquiry the rules under which 
the tribunal is acting, the  subject- 
. matter that is being dealt with, and so 
forth. Accordingly, I do not derive 
much assistance from the definitions 
of natural justice which have been 
from time to time used, but whatever 
standard is adopted, one essential is 
that the person concerned should have 
_a reasonable opportunity of presenting 
his case. In .Ridge v. Baldwin?, 
Lord Reid described natural justice as 
‘unsusceptible of exact definition but 
what a reasonable man would regard 
as a fair procedure in particular 
circumstances". In State of Haryana 
v. Ratian S ingh?, Krishna Iyer, J., 
speaking for the Court stated: | 


20.. "In a-domestic enquiry the strict 
and sophisticated. rules of evidence under! 
the Evidence Act may not apply. All 
materials which are logically probative 
for a prudent mind are permissible. 
There is no allergy to heresay evidence 
provided it has reasonable nexus and 
credibility. The departmental authori- 
ties and administrative tribunals must be 
careful in evaluating. such material and 
Should not glibly swallow what is strictly 
speaking not relevant under the Evidence 
Ac a . 

|. (1949) 1 All E.R. 109. 

2. (1963) 2 All E.R. 66: (1963) 2 W.LR. 
935: (1964) A.C. 40. 

'3. (1977) Lab. I.C: 845:.- (1977) 2 S.c.c. 
491: (1977) 2S.C.J. 140: A.E.R. 1977 S.C. 1512. 
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21. "The sufficiency of evidence in proof 
of the finding by a domestic tribunal is 
beyond scrutiny. Absence of any 
evidence . in support of a finding is 
certainly available for the Court to look 
into because it amounts to an error of 
law apparent on the record. 


22. Viewed in this light I do not find 
that the, enquiry proceedings in the 
instant case are in any way violative of 
the principles of natural justice. 


23. The next contention of Mr. Ragha- 
van is that the-very fact that his client 
has been denied an opportunity, to 
defend himself through a legal practi- 
tioner would be-destructive of all princi- 
ples of natural justice. In this connection 
Mr. Raghavan relied on C.L. Subra- 
maniam v. Collector of Customs, Cochin. 
. That was a case where the appellant 
before the Supreme Court who was a 


preventive officer was charged with hav- . 


ing canvassed business for his wife who 
was running a taxi and thereby contra- 
vened the provisions of rule 12 (1) ‘of 
the Central Civil Services (Conduct) 
Rules, 1955. Sub-rule (5) of rule 15 
of the Central Civil ‘Services ( Classifi- 
cation, Control and Appeal) Rules, 1957. 
Provide that the delinquent Government 
servant may not engage a legal practi- 
tioner for the purpose mentioned in that 
clause ‘unless the disciplinary authority 
having régard to the circumstances of 
the case so permits’. 


plinary authority to be defended by a 
legal practitioner. On the facts and 
circumstances’ of the case, the Supreme 
Court held that .since the appellant was 
being handled by a trained prosecutor 
before the disciplinary authority. he 
should have been allowed to engage a 
legal practitioner to defend him lest the 
scales should be weighed dgainst him. and 
the failure to give him that opportunity 
vitiated the ^ departmental enquiry. 
Mr. Raghavan, relied upon the follow- 
ing observations of Lord Denning 





1. (1972) 3 S.C.R. 485:1(1973) 2 S.C.J. 7488: 
A.LR. 1972 S.C, 2178, - 
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In that case the. 
appellant was not permitted by the disci~ 
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M. R. in Pett v. Greyhound | Racing. 
Association Limited, in dealing with the 
decision of stewards that they will not 
hear lawyers:— 


“I cannot accept this contention. 
The plaintiff is here facing a serious. 
` charge. He is charged either with 
giving the dog drugs or with not 
' exercising proper control over the dog 
- ‘so that someone also drugged it. If he 
is found guilty he may be suspended. 
_or his licence may-not be renewed. 
The charge concerns his ' reputation: 
and his ‘livélihodd. © Où- such an: 
inquiry I think that he is eiititled’ not 
only to appear by himself but.also to: 
appoint an agent to act for him. 
Even a; prisoner~can have his friend: 
P dare saves I should have ‘thought, there- 
fore that when a man’s reputation ` or 
livélihood is-at stake, he not ‘only has: 
a right to speak by his own mouth. 
He has also a right to speak by'coun- 
sel or solicitor". However, Hegde, 
-J., himself 'in the above mentioned: 
Supreme- Court case stated that. the 
-rule laid down in Pett’s case*;.did not 
commend. itself to the Supreme Court. 
- On the other hand, the learned Judge 
referred to thé decision is -Brooke- 
Bond India v. Subba Raman?, in which: 
it was held that the workman against 
whom ‘an inquiry is being lield' by the- 
' management has no right to be repre-- 
sented at such eriquiry by a representa- 
tive of his uniori, though the emplo- 
yer in his discretion cari and may 
allow him tó be so represerited. and it 
catnot be said that in any enquiry: 
against a workman natural justice 
demands that. he should be represent-- 
ed by a representative ‘of his ‘union. 
Following this it was further held 
that tefusal by the enquiring officer 
to the workman being represented at 
the domestic enquiry by a lawyer or 
by an outsider woüld not vitiate the- 
enquiry. My attention has not been- 
invited to any decision, of any Court 





^1. (1968) 2 AIER. 545. » ^ ® 
2, (1961) 2 LLJ. 417... 
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where it has been held that in a domes- 
tic enquiry the delinquent officer should 
be given an opportunity to be defend- 
ed by a lawyer. 


In Maclean v. The Workers’ Union, 
which was already referred to by me 
dealing with a domestic tribunal it is 
stated that "before such a tribunal 
counsel have no right of audience and 


there are no effective means for testing: : 


by cross-examination the truth of the 
Statements that may be made". In 
Kajagopala v. Collector of Salt Reve- 
nue”, Beasley, CJ., speaking "for him- 
self and Cornish, J., stated that 
: “There is in British India no common 
law right in a party to: be represented 
. by counsel in a discliplinary proceed- 
ing". The correctness.of this. pro- 
. Position was canvassed-before a Divi- 
. sion Bench of this Court in- Veera- 
swami v. Provincial T of 
. Madras?, wherein . it’ held as 
follows :— 


- “In the absence ee a -statatory. righi, 
such as'is indicated’ in section 240, 
a Government servant has no riglit if 
the Government wishes ‘to. dispense 
with his services; other than-to reason- 
able notice. Such further rights as he 
might have were created by the 
Government of Indià-Act and by the 
various, statutes and rules 1n' existence 
prior to that'Act. If the rights of à 
Government servant aré created by 
statute or by fule the exterit of his 
rights must be gathered only from a 
reading of those  statütes or :those 
rules; and he cántiot have any right 
apart from those rules or ` Statutes. 
There is thér&fore, no comttion law 
right in a 'Góvernrnerit Servátit to be 
represented by counsel in  enqüiry 
against him". 


24. Horwill, J., relied . ;upon the deci- 
sion of the Federal Court in ‘Quadrat 


ta ^ 
i 





1. (1929) 1 Ch. D. 602. 


2. (1937) 2 M.L.J. 189: 46 L.W. 531: A.LR. 


1937 Mad. 735. 
(1948) 1 M.L.J. 6: 61 L.W. 33: 
1948 Mad. 379. 


SUBRAMANIAM 7. UNITED BANK OF INDIA (Padmanabhan, 7.) 


-. common law right in this 
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ullah v. North West Frontier Province!, 
where the Federal Court rejected an 
argument that the enquiry against the 
delinquent officer in that case was vio- 
lative of natural justice since he was not 
allowed to be represented by an advocate. 
In Cyriac v. Vice-Chancellor, Kerala 
Unwersity*, Isaac, J., had to deal with 
a question whether a student against 
whom the Kerala University had initiated 
an enquiry for malpractice in the exami- 
nation had a right to engage a lawyer to 
cross-examine the witnesses and the 
failure on the part of the enquiry officer 
to accord permission for engaging: a 
lawyer was'violative of the.principles of 
natural justice; Isaac, J., observed: 


“While it is a fundamental right of a 
person to.be heard before he is-con- 
demned of any charge, that right would 
not comprehend the right to be repre- 
sented by an agent including an advo- 
cate, except where on the facts and 
in-the circumstances of the case, prin- 
ciples of natural justice require that he 
‘should be allowed -a hearing through 
any agent or advocate. Physical in- 
capacity to defend himself woild be 
one instance. Engagement of a legally 
trained person or advocate by the pro- 
secution may be another ground which 
would entitle an accused to engage an 
agent or advocate to defend him. 
There are several ‘statutes’ in our 
country which expressly prohibit re- 
“presentation through an advocate be- 
fore statutory tribunals. There is no 
doubt that advocates form part of the 
machinery fcr administration of jus- 
MICE c er The . right to be heard 
through an agent or advocate is not 2 
country. 
All that is required is that the prin- 
ciples of natural justice should be 
complied with, a person accused of.a. 
charge should have a reasonable oppor- 
- tunity for- being heard before he is 
condemned. In the absence of any 


.- Statutory provision or other rule of 


procedure, the question whether de- 
nial of representation through an 


1. (1944) 1 M.LJ. 500: A.LR. 1944 F.C. 72. 
2, (1974) K.L.T. 504, 
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advocate amounts to denial of natural 
justice is one of fact to be decided on 
the particular facts and circumstances 
of the case. In this case, Isaac, J., 
also 
Advocates Act which reads as fol- 
lows:—"Subject to the provisions of 
this Act, every advocate whose name 

. is entered in the common roll shall be 
entitled as of right to práctise through- 

_-out the territories to which this act 
extends :— 


— (i) in all Courts including the Sup- 
reme Court, - | 


(ii) before any tribunal or person 
legally authorised to take evidence; and 


(iii) before any other authority or 
- person before whom such advocate is 
' by or under any law for the time 

being in force entitled to practise." 


25. "The learned Judge observed that 
the above provision defines the extent 
of the right of an advocate to represent 
3 client and it also lays down the limits 
of the right of a person to be represented 
by an advocate. In the instant case, 
the appellant was given am opportunity 
to have the assistance of any of his 
colleagues in the bank which he declined 
on the ground that he had been: refused 
' the facility of engaging a counsel. On 
the basis of the decisions referred to 
above by me I hold that the enquiry offi- 
cer committed no breach of rules of natu- 
ral justice in not according, permission 
io the appellant to be represented by a 
lawyer. ; l 


26. It could therefore be seen that no 
grounds, have been made out before as 
to interfere. with the finding of the en- 
quiry officer that the appellant was guilty 
of misconduct. It is not for the civil 
Court to say that the enquiry officer 
should not have acted upon the testi- 
mony of the officer in charge of the 
account opening: section, the special 


assistant, the agent and the other wit- . 


‘nesses to the effect that it was the appel- 
lant who introduced the account in the 


of fact he has signed as a second intro- 
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referred tə section 30 oí tne 


R.S. 
name-of-A. P. Kapoor and as a matter . .. . 


(1978 


ducer. There was ample evidence that 
it was on the basis of the assurance of 
the appellant that the account was opened, 
otherwise the officer and the agent would 
have insisted upon the physical presence 
of Kapoor himself before them. There 
was also evidence of the ledger clerk 
Mahadevan that he had himself written 
the name of the appellant as a second 
introducer to the account in the ledger. 
There was also relevant and sufficient 
evidence before the enquiry officer that 
the appellant was carrying on finance 
brokerage business by lending money to 
members of the staff and arranged finance 
for others through multhani bankers. 
Both these acts amount to serious acts of 
misconduct which would be injurious to 
the very institution in which the appel- 
lant was working. When once the respon- 
dent was satisfied that the appellant was 
guilty of these acts of misconduct it was 
within the respondent’s power to termi- 
nate the services of the appellant. It is 
not for me to reappraise the. evidence or 
the conclusions of the enquiry officer 
which was arrived at on his own appre- 
ciation of the evidence. That is beyond 
the jurisdiction of the civil Court. When 
once I come to the conclusion that the 


"doniestic enquiry was not vitiated by any 


violation of the principles of natural 
justice or was not mala fide or vitiated 
by any bias or want of good faith I have 
no other . option but to hold that the 


. termination of the services. of the-ap- 


pellant was for “just cause’. The res- 
pondents themselves ‘have taken a lenient 
view and given him three month’s salary 
in lieu of three months’ notice though in 
the nature -of misconduct proved against 
the appellant it. was not. necessary on 
their part to have given-any salary in 
lieu of notice. - > 3 


27. In the result, I confirm the judg- 
ment and ‘decree óf the trial Court and 
dismiss the appeal: - In the peculiar 
circumstances of the case there will be 
no order as to costs. . 


sg " 
P 
r * 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —S. Nainar S undaram, J 


M. Gopal and another 
Petitioners* 


v. 


S. M. Muthiah Konar | 
.. Respondent. 


Presidency Small Cause Courts Act 
(XV of 1882), section 38—Smt on 
promissory note — Dismissal by trial 
Court — New trial application — New 
Trial Bench re-asSessing evidence, subs- 
tituting findings and allowing the appli- 
cation—Revision — New Trial Bench 
cannot substitute its findings under sec- 
tion 38. 


The plaintiff filed a suit.on a pronote 
in the Court of Small Causes, Madras. 
The Trial Court gave a finding that, the 
pronote was executed only in 1967 and 
not in 1969 and accepted the case of the 
defendants that the amount due under 
the promissory note had beén discharged. 
The plaintiff preferred a New Trial 
‘Application. The New-Trial Bench 
made a re-assessment of the evidence 
in extenso and came to a_ conclusion 
contra to that of the Trial Court: The 
New Trial Bench held that the pronote 
was executed on 17th April, 1969 viz., 

the date found on the pronote and the 
defendants borrowed a sum of 
Rs. 1,500 from the plaintiff on that date 
and that the defendants had repaid only 
Rs. 1,000 leaving the balance unpaid. 
The New Trial Bench decreed the plain- 
tiffs suit. The defendants pres a 
revision. | 


Held: A Full Bench of the Small Cause 
Court sitting under section 38, of the 
Presidency Small Cause Courts Act has 
no jurisdiction to decide questions , of 
fact generally nor has it jurisdiction to 
decide questions of fact, when those 
questions of fact first arise before it in 
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the powers 
-Presidency Small 
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consequence of its finding on a ques- 
tion of law. : [Para. 2.] 


A substitution of finding was not compe- 
tent for the New Trial Bench of the 
Court of Small Causes in exercise of 
under section 38 of the 
Cause Courts Act. 
The findings having been already ren- 
dered by the Trial Court in unmistaka- 
ble terms and the New Trial Bench 
having chosen- to interefere “with such 
findings of fact and substitute its own 
findings in the place of such findings of 
the Trial Court, the High Court felt 
that an interference in revision was 
warranted. [Para. 4.] 


Cases referred to:— 


Madras Cine Service v. Shyamala Pict 
(P.), . Ltd., (1968) 2 M.L.J. 205; 
Sadasook Gambir Chand v. Kannayya, 
(1896) I..L. R. 19 Mad. 96; Sat 
Sikandar Rówther v. Ghouse M ohideen, 
(1917) I.'L. R. 40 Mad. 355: .32 
M.L.J. 213: 5 L.W. 377. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of Small Causes, 
Madras dated 25th September, 1974 and 


"made in N.T.A. No. 135 of 1973 
"(Suit No.'941 of 1971 on the file of 


the III Judge, Court of Small Causes, 
Madras). 


I ss. hyamalam, for Petitioner. 


V. Gajapathy, for Respondent. 
"The Court delivered the following 


‘JUDGMENT. .—The 
‘No: 941 of ‘1971 on the file of the 
Third Judge, Court of Small Causes, 


defendants in Suit 


"Madras, are the petitioners in this revi- 
sion. The plaintiff in that suit'is the 
respondent herein. The plaintiff insti- 
i the suit for recovery of a sum of 

. 810 claimed to be due on a promis- 
E note. The defendants contested 
the suit mainly on the ground that the 
‘suit promissory note marked in this: case 
as Exhibit P-1 and which bears a date 
l7th April, 1969 was not executed im 
‘the year 1969, but they executed the 
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document only in the year 1967 and 
when they executed the document, they. 
signed the printed form which was 
‘blank. The trial Court mooted out. the 
following points for determination: 


*(1) Whether the defendants exe- 
cuted the suit pronote and borrowed 
. fhe sum of Rs. 1,500. 


.. (2). Whether: the defe . had 
borrowed a sum. of Rs. 1,500 in | 1967 
only and that too has been discharged. 4 


It considered the evidence, oral and 
documentary, placed before it. P.W. 
2 is the son of the plaintiff and he would 
state that after he filled-up the .promis- 
. sory note, the defendants signed the same 
and received the consideration. He has 
admitted that he did not: maintain: any. 
accounts, that he does not ‘know: any- 
thing about the money-lending transac- 
tions of his father, that he does not 
know whether his father is paying in- 
come-tax, that he does not know how 
the money: is collected and that since he 
happened to. be present at the time when 
the defendants borrowed the money, he 
was asked to fill up the- promissory note. 
The trial Court was not- impressed by 
his evidence and found that he is. not 
speaking. the truth in its entirety and 
is keeping back some thing. When 
it was suggested to P.W. 2 that the 
money was lent in 1967, he stated that 
he does not remember the year in which 
it was lent. Admittedly, the account 
books of the plaintiff were not produced. 
'The non-production of the account books 
is significant’ and ‘justifies the drawing 
of an adverse inference ‘against , the 
plaintiff, because I find from the discus- 
.Sion in' the judgment: of the trial Court 
that originally the suit was decreed with 
‘costs and on a New Trial Application 
^. ‘by the defendants, the New Trial Bench 
of the Court of Small Causes, Madras, 
remitted the matter back to the first 
Court so as to afford an opportunity to 
the defendants to cross-examine the 
plaintiff’s son’ who was admitted to have 
filled up the promissory note and also 
all the account , books: of the- plaintiff, 
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Since the plaintiff is enjoined to main- 
tain the same as a professional money- 
lender. Assessing the materials on re- 
cord, the trial Court came to. the con- 
clusion that the suit promissory note was 
executed only in 1967. So also tlie trial 
Court accepted the case of the defendants 
that the amounts due under the promis- 
sory note have been discharged. The 
plaintiff preferred a New Trial Appli- 
cation, which came to be heard and dis- 
posed of by the New Trial Bench of 
the Court of Small Causes, Madras, as 
New Trial Application No. 135 of. 1973. 
The New Trial Bench mooted out the 
point for determination i in 1 the following 
terms: 


“Whether the judement and decree 
passed by the learned trial Judge on 
28th April, 1973 cannot be sustained." 


The New Trial Bench considered that 
in view of the admitted signatures of the 
defendants "found in Exhibit P-1, the 
promissory note, which is a “negotiable 
instrument, the ‘burden is .upon the 
defendants to prove their case as pleaded 
by them and that in their viéw, the de- 
fendants.;had „failed to ‘discharge that 
burden..'The'New Trial Bench consi- 
dered the reasonings of the trial Court 
for negativing the claim of the plain- 


^ 


tiff and they observed that they were un- 


able to ‘agree with the observation and 
the view..taken by the trial Court. The 
New Trial Bench began to fe-assess the 


‘evidence im extenso and they came to.a 


conclusion contra. to that of the trial 
Court. and they held that the defendants 
executed Exhibit .P-1,. the promissory 
note on 17th April, 1969, uz., the date 


which it bears and the defendants bor- 


rowed the sum of Rs.: 1,500 from the 
plaintiff on that date and that the de- 
had -repaid only Rs.. 1,000 
leaving the balance unpaid. In this 
view, the New Trial Bench reversed the 
judgment and decree of the trial Court 
and the plaintiffs suit was decreed as 
prayed for with costs throughout. 


2. The defendants have preferred tbis 
revision as against the judgment and 
New ‘Trial Benth. 


LT) 


Learned counsel 
urges that the New Trial Bench has ex- 


ceeded the limits of the jurisdiction, 


vested in them under section 38 of the 


Presidency Small Cause Courts Act (XV : 


of 1882). It has been uniformly re- 


cognised by the decisions-of this Court’: 
that a New Trial Bench of the Court of- 


Small Causes .under section 38 of the 
Act does not exercise appellate powers 
and has no jurisdiction to decide ques- 
tions of fact. 
the conclusion that the findings of the 
trial Court are unsupported by evidence, 


findings, but.to order a new trial. 
Madras Cine: Sevice v. Shyamala: Pict: 
(P.) Limited, Ramaprasada cu T 
observed: as ‘follows: us l 


"Even on a prima. facie radai of the 
said section .read in -conjunction with 
section 37 which gives a finality. and 
conclusiveness to the 
orders of the trial Court in the Small 
Causes Court, it appears to mé that 
the powers of the New Trial Bench 
are purely .revisional and not appel- 
late in character. 
me, jit is., possible that a differént 
mind might come to_a..different, con- 
* clusion on the same set of facts. 
that by itself does not enable the new 
trial Bench of the 
Causes to reverse the decision of ‘the 


trial Court only on the ground that on: 


the. facts and circumstances of that 
particular case, it has come to.a con- 
clusion different from: that arrived at 
by the trial Court." . amos 


The learned Judge makes reference to. 


two earlier judgments of the Full Bench 
of this Court, reported in Sadasook Gam- 
bir Chund v. Kannayya? and Sai Stkan- 
dar Rowther v. Ghouse. Mohideen Mara- 
kayar*, Thus, it is clear that a Full 
Bench of the Small Cause Court sitting 
under section 38 of the Presidency Small 
Cause Courts Act has no jurisdiction to 





1. (1968) 2 MLL, J. 205. 

2. (1896) LL.R. 19 Mad 96. 

3. (1917) LL.R. 40. Mad. 355: 32 M.L.J. 213: 
5 LW, 977, 


GOPAL 7. MUTHIAH KONAR (Nainar Sundaram, 7.) 


for the petitioners.. 


.However,-if it comes to.‘ 


decrees. And’ 


As prefaced, by: 


, But: 


Court of Small. 


decide questions of fact generally; nor 
has it jurisdiction to decide questions of 
fact, when those questions of fact first 
arise . before it in consequence of its 
finding -on a question of law. 


3. In this view it is very difficult to 
sustain the judgment of the New Trial 
Bench in the present: case. From a 
perusal of the judgment of the New 
Trial Bench, I find that they have sifted 
through the evidence in detail and had 
chosen to come to a conclusion entirely 
different from those given by the trial 


the proper procedure is not to give fresh 3 ala 


‘In’? 4 
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"Mr. V. Gajapathy, learned counsel | 


for the' respondent, relies upon the ope- 
rative portion of the judgment of Rama- 
prasada Rao, J., 


the learned Judge, .on the facts of that 


case had chosen to remit the mattér to . 


the trial Court to reconsider it.: The 


learned Judge, repelled the argument that ` 


the New Trial Bench should not choose 
to disagree with the trial Court on ques- 
tions of fact. It was observed that the 


Judges of the New Trial Bench are not, 


helpless and they do not lack jurisdiction 
if they come to the conclusion that the 
findings of the trial Court cannot be sus- 
tained. They can remit the matter to 
the trial Court for reconsideration of 
the entire issue. I respectfully agree 
with the dictum laid down by the learned 
Judge. But the facts of that case are 
different from the facts of the present 
case. Therein the learned Judge found 
that the trial Court had made irrecon- 
cilable observations and it was not clear 
from the judgment of the trial Court as 
to what was the clinching finding of fact 
which prompted him to dismiss the suit. 
It was only in those circumstances, the 
learned Judge decided that the suit be 
tried once over so that a clear finding 
of fact may be secured on the question 
in issue. In the present case, I find that 
the trial Court has come to a definite 
conclusion on appreciation of the evi- 
dence, oral and documentary, that the 
suit promissory note was executed only 





1. (1968) 2 MLL.J. 205. 


l in Madras Cine Service : 
` v: Shyamala Pict. (P.) Limted+, where 
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in the year 1967 and not in 1969 as men- 
tioned in the plaint. It is this categoric 
finding of the trial Court that has been ' 
substituted by the finding of the New 


Trial Bench. As stated earlier, such a. 


substitution of finding is not competent 
for the New Trial Bench of the Court 
of Small Causes in exercise of the 
powers under section 38 of the Presi- 
dency Small Cause Courts Act. Fur- 
ther, I do not think that any useful pur- 
pose would be served in- remitting the 
matter back to the trial Court for a fresh 
finding. The ‘findings ‘having been al- ’ 
ready rendered by the trial: Court in 
unmistakable terms and the New Trial 
Bench having. chosen to interfere with 
such findings of fact and substitute its 
own findings in the place of such findings 
of the trial Court, I feel that an inter- 
ference in revision is warranted. In 
this view, I allow this revision, set aside 
the judgment and decree of the New 
Trial Bench and restore the judgment 
and decree of the trial Court. There 
will be no orders as to costs in this 
revision. 


S.J. 
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IN THE HIGH COURT OF JUDI-. 


CATURE AT MADRAS. . » 
(Special Original Jurisdiction. ) | 
PRESENT:—C. Ramanujam, J. 


Management of W. S. Insulator of 
India Limited, ore Madras-16 


As Petitioner* 
U.; i 
Mohamed Moosa and another l 
.. Respondents. 


A ndita Dispute — Factory watchman 
charged ‘with -theft by management — 
Domestic enquiry — Findings given by 
Enquiry O ficer—M anagement .dismass- 
ing watchman from. service—Industrial 
Dispute raised by watchman—W atchman 
acquitted by crimmal Court subsequent to 
domestic enquiry — Labour Court rely- 
ing on the criminal Courts judgment 
holding that the charge of theft not 
proved—Award of back wages pi com- 
pensation—Order quashed. 


M was a watchman in factory of W. 

S. & Co. A charge of theft was made 
against him and a domestic enquiry was 
conducted. On the basis of the findings 
therein .M was removed from service. 

M raised an industrial dispute, which 
was referred to the Labour Court. In 
criminal Court proceedings, M was ac- 
quitted of the charge of theft. The 
Labour Court relying on the’ judgment 
of the criminal Court, held ` that ' the 
charge of theft could not be said to have 
been proved and awarded back wages 
and compensation in lieu of reinstate- 
ment. The management challenged the 
award. | 


Held: The Tribunal was not justified in 


dealing with the order passed by. the 
management after fair and proper domes- 
tic enquiry on the basis of the subse- 
quent acquittal 7 the criminal Court. 
[Para. 9.] 


The Tribunal having held that the domes- 
tic enquiry had beer fair and proper, it 


*W.P. No. 4004 of 1974. 21st March, 1978. 
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: had no jurisdiction to sit as if it were’ 


an appellate Court. [Para. 10.] 


Admittedly, the criminal Court's judg- 
ment was rendered after the findings 
were given at the domestic enquiry and 
after the order of dismissal. There- 
fore it was a new piece of evidence which 
had been taken into account by the 
Labour Court which was not permis- 
sible under the proviso to section 11-A 
of the Industrial Disputes Act. 

[Para. 11.] 


Cases referred to:— 


Tata Oi Mills Company, Limited v. 
Its Workmen, (1964) 7 S.C.R. 555: 
(1965) 1 S.C.J. 281: (1964) 2 Lab. 
L.J. 113: A.I.R. 1965 S.C. 155; 
J. K. Cotton Spinning, and Weaving 
Company v. Its Workmen, (1965) 2 
Lab.L.].:153: Anglo-American Direct 
Tea Trading Company v. Labour Court, 
(1970) .1 Lab.L.J. 481; Jerome D'Silva 
v. Regional Transport Authority, 
(1952) 1 M.L.J. 35: 65 L.W. 73: 
I.L.R. (1952) Mad. 632: A.I.R. 
1952 Mad. 853; Shaik Kasim v. Supe- 
rintendent, Post Offices, (1965). 2 M. 
L.J. 90; 78 L.W. 433: (1965) Mad. 
Lj: (Cr.) 484: A.I.R. 1965 Mad. 


502; Krishnamurthy v. Chief Engineer, 


(1966) 1 M.L.J. 306; I.L. R. (1965) 
2 Mad. 373: 78 L.W. 692: A.I.R. 
1967 Mad. 315. 


Petition. under Article 226 of the Con- 
stitution of India, praying that in the 
circumstances stated: therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for. the records 
No. 13 of 1973 on the file of the second 
respondent and to quash its order dated 
18th January, 1974. 


P. Sam, for Petitioner. 


Mohammed Fiaz Hussain and M. Kal- 
yanasundaram, for Respondents. 


The Court made the following 


OrpER.—The first respondent herein 

was appointed as a watchman in the 

petitioner's factory at Porur in the year 
ML]j-/76 


in I.D.. 


1965. On: 25th -April, 1971 at- about 
11-10 hours in the night, the first res- 
pondent was found carrying one bag of 
metal scraps valued at-Rs. 200 from the 
factory premises to the outer fence near 
the Water Treatment -Plant and threw 
it outside the fence and another person 
took the bundle and went away. On the 
basis that the first respondent has com- 
mitted theft of company’s property, a 
charge memo. dated 26th April, 1971 was. 
issued to him and he was directed to. 
submit his explanation within 24 hours. 
The first respondent did not offer any 
explanation even after two months. 


2. Thereafter, an enquiry into the 
charge was held on Ist July, 1971 by. 
an Enquiry Officer nominated by the 
Management. The first respondent. 
participated in the enquiry. Some wit- 
nesses were examined on behalf of the 
Management. But the first respondent 
did not choose to cross-examine the 
Management's witnesses. However, he 
examined himself with reference to the 
allegations made against him, but he re- 
fused to sign the enquiry proceedings 
stating that he would do so only after 
consulting his lawyer. The enquiry 
was adjourned to 6th July, 1971 at 3.00 
P.M. at his request. But the first res- 
pondent did not appear and, therefore, 
the Enquiry Officer closed the enquiry 
and gave his findings on 7th July, 1971. 
The Management after duly considering 
the findings given by the Enquiry Offi- 
cer, dismissed the first respondent from 
T by an order dated 9th July, 
1971 


3. The first respondent, therefore, 
raised an industrial dispute with refer- 
ence to his non-employment and the dis- 
pute was referred to the second respon- 
dent by C.O. Rt. No. 64, Labour and 
Employment, dated 10th January, 1973. 
In the' claim statement filed by the’ first 
respondent, he questioned the validity of 
the order of dismissal passed at the 
domestic enquiry on the ground that in 
the criminal proceedings initiated by the 
Management he has been acquitted and 
that the dismissal from service cannot, 
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therefore, be sustained. The petitioner - 


however filed its counter statement re- 
butting the contentions of the first res- 
pondent and stated that the acquittal by, 


the criminal Court later will not invali- 


_ date the order of dismissal which had 
_ been passed. by the Management earlier. 


4. The second respondent, after duly 
considering the rival contentions, held 
that the domestic enquiry was not viti- 


.ated for the reason that it was conducted. 


..at a time when the criminal proceedings 
were pending and that the domestic en- 
quiry had been fair and proper. The 
second respondent, however, relying on 
the judgment of the criminal Court and 
after extracting certain portions: thereof, 
held that .the charge of theft levelled 
:against the first respondent in the domes- 
tic enquiry cannot be said to have been 
"proved. In that view, he awarded back 
"wages and reasonable ‘compensation in 
lieu of reinstatement in service, by an 
_-order .dated 18th January, 1974, The 
validity of the said award has been 
challenged in this writ petition. 


-5. The contention advanced by the 
. learned counsel for the petitioner is 
‘mainly three-fold. (1) Once the 
Labour Court finds that the domestic 
‘enquiry is, fait and proper and the con- 
. «cerned worker had been given due and 
reasonable opportunity to put forward 
_ his case, the findings -rendered at the 
^ domestic enquiry cannot be lightly inter- 
fered with by the Labour Court and that 
the Labour Court has jurisdiction to go 
‘into ‘the merits to find out whether. the 
materials are sufficient to warrant a 
finding of guilt and the punishment based 
‘thereon, only when the domestic enquiry 
is found to be incomplete or unfair. 


(2) The Labour Court is not justified 

— in entirely relying on the judgment of 
the criminal Court ‘and setting aside the 

findings at the domestic enquiry. 


(3) The Labour Court is not justified in 
taking extracts from the criminal Court’s 

judgment and relying on the same for 
its conclusion that the charge “levelled 
against the first respondent at the domes- 
tic enquiry cannot be taken to have been 
‘established and that this is in violation 
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of the proviso to section 11-A of the 
Industrial Disputes Act, 1947. 

6. The learned counsel for the’ peti- 
tioner submits that the later acquittal by- 
the criminal Court has no impact on the 
earlier order of dismissal passed on the 
findings rendered ‘at the domestic en- 
quiry. Reliance is placed by the learned 
counsel on the following decisions in sup- 
port of his plea. In Tata. Oil Mulls- 
Company Limited: v. Its Workmen (by 
Tata Ol Mills | Workers? | Umon, 

Ernakulam, and another)+, the Sup- 
reme Court had held that if an em- 

ployer proceeds withthe ‘domestic en~ 
quiry in spite of the, fact thatthe cri- 
minal trial is. pending.in relation to the, 
same charges, ,the-enquiry for that reason 
alone is not vitiated.and that the con- 

clusion reached in.such an enquiry can- 
not for that reason be said to. be 
either bad in law or mala fide. In that 
view, the Supreme Court held in that 
case that the, domestic enquiry’ was -pro- 

perly and fairly conducted and: that the 
conclusions of ‘fact: reached by the ‘en- 

quiry officer. being based om evidence- 
which he accepted .as true it. was not 

open to the industrial tribunal to re- 

consider ‘the same questions of fact and. 
come- to the contrary. conclusions. In 
J. K. Cotton Spinning and Weaving. 
Company, Limited v. Its Workmen’, a - 
certain employee was: dismissed, having: 
been found guilty of the charge of theft 
levelled against him. The enquiry was 
conducted after the’ concerned workman 
was convicted of the offence of theft by: 
a criminal Court. The concerned work- 
man refused to participate in the domes- 
tic enquiry and it was conducted éx parte. 
The enquiry officer, after considering tlie 
evidence on record before him, found the. 
concerned workman’ guilty of the charge 
levelled . against him. He did not rely 
on the conviction of the worker. by the - 
criminal Court for coming to the con- 
clusion against the concerned workman. 
Subsequently, the worker was acquitted 
of the criminal charge in appeal. > The - 
industrial tribunal, considering the evi- 


. (1965) 1 S.C.j. 281: (1964) 7 S.C.R. 555: 


(1964) 2L.LJ. 113: A.LR. 1965 S.C. 155. 
2. (1965)2 L.L.J. 153. 
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dence on record and the evidence adduced 
before it, came to the conclusion that 
the charge was not made out. The Tri- 


bunal however did not find any defect in 


the domestic, enquiry. The industrial 
tribunal however set aside the order of 
«dismissal on the basis that the domestic 
‘enquiry was based on the conviction of 
the workman by the criminal Court, 
‘which was set aside in appeal and hence 
no value could be attached to the find- 
ing arrived at the domestic enquiry. The 
award was confirmed by, the Labour 
Appellate Tribunal. The Supreme 
‘Court, however, held that there was 
nothing in the report of the enquiry 
officer to show that he was influenced 
by the conviction of the workman by tlie 
criminal 'Court and, therefore, the order 
of dismissal of the workman passed by 
the Management should be upheld even 
though the concerned .workman had been 
acquitted by the criminal Court’ later. 
In ‘Anglo-American Direct Tea Trading 
C ompany v. Labour Court, Alagiri- 
‘swami, J., has upheld an order of dis- 
-missal passed by the Management. after 
a fair and proper domestic enquiry, even 
though on.the same charges the concerned 
workman had. been acquitted . subse- 
quently by the criminal Court. The 
learned Judge has summed up the posi- 
tion-of law thus: 

- “Tf a domestic tribunal has conclüded 
its enquiry and come to a conclusion 
‘even. before the criminal Court has 
passed the judgment, the domestic tri- 
‘bunal’s conclusion is not vitiated by 
‘the fact.that, on the same facts, the 
‘criminal Court has subsequently ac- 
quitted the worker either on a techni- 
cal ground or on merits. Similarly, if 
after a conviction by the criminal 
"Court, there is a finding of the domes- 
tic Tribunal holding. the employee 
‘guilty on,evidence which is indepen- 
‘dently assessed by it, the fact that sub- 
sequently on appeal the worker was 
acquitted does not 'mean that the 
domestic tribunal's conclusion is in any 
way  vitiated. But if the criminal 
Court's judgment, either of a trial 


Court or of an appellate Court, is 


1. (1970) 1 LIAJ. 481. 


earlier than the domestic tribunal's en- 
quiry, the domestic tribunal is bound 
to take the judgment of the original 
Court into consideration. If after 
taking the judgment into consideration 
the domestic tribunal takes!a differ- 
ent view, the Labour Court cannot 
interfere if it is found that principles 
of natural justice have been complied 
with and there is evidence which could 
support the finding of the domestic 
tribunal. But if the domestic tribu- 
nal does not apply its mind to the 
judgment of the criminal Court, it may 
show. mala fides and therefore its order 
may be liable to be struck down." 


7. The facts in J. K. Cotton Spinning 
and Weaving Company, Limited v. Its 
Workmen!, appear to-be on all fours with 
the facts of this case and the decision 
in that case squarely applies here. 
Admittedly in this case on the day when 
the enquiry officer rendered his findings 
after a fair and proper domestic enquiry, 
the criminal Court had not rendered its 
judgment, though the case was pending. 
Therefore, the finding réndered at the 
domestic enquiry was without reference 
to-the pendency of the criminal case. 
The fact that the criminal Court has ren- 
dered its judgment subsequently after the 
order of dismissal was passed by the 
management cannot make the dismissal 
order invalid. The second respondent 
has found that the domestic enquiry was 
fair and proper. ~But it proceeds on the 
basis that the findings rendered at the 
domestic enquiry cannot any longer stand 
in view of the order of acquittal by the 
criminal Court. 

8. As against the decisions referred to 
above, learned counsel for the respon- 
dents refers to the decisions reported in 
Jerome D’Silua v. Regional Transport 
Authority? ; Shak Kasim v. Supt., Post 
O fficéns? and Krishnamurthy v. Chief 
Engineer*, in support of his plea that 


1. (1965) 2 LL, Je 158. 

9. (1952) 1 M.L.J. 35: 65 L.W..73: LLR. 
(1952) Mad. 632: A.I.R. 1952 Mad. 853. 

3. (1965) 2 MLL.J. 90: (1965) M.L.J. (Crl) 
484: 78 L.W. 439: A.I.R. 1965 Mad. 502. 

4. (1966) 1 M.L.J. 306: LL.R. (1965) 2 
Mad. 373: 78 L.W. 692: A.LR. 1967 Mad. 315. 
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once a judicial forum has rendered 
certain findings after trial, those findings 
cannot be ignored by quasi-judicial tribu- 
nals while'considering the same charges 
which were the subject-matter before 
the criminal Court. However, on a 
close perusal of those decisions, I find 
that those decisions were rendered in a 
different context and that the decisions 
lay down more or less a general proposi- 
tion that the quasi-judicial tribunals are 
bound by the findings rendered by -the 
judicial forums in relation to the same 
subject-matter. In Jerome D'Siva v. 
Regional Transport Authority: a Divi- 
sion Bench of this Court held that a 
quasi-judicial Tribunal like the Regional 
Transport: Authority or the Appellate 
"Tribunal cannot ignore the findings and 
orders- of competent criminal Courts in 
respect of an offence, when the quasi- 
judicial Tribunal proceeds to take any 
action on the basis of the commission 
of that offence, as primarily the-criminal 
Courts of the land are entrusted with the 
enquiry into offences, that it is desirable 
that the findings and orders of the crimi- 
nal Courts should be treated as concltt- 
sive in proceedings before quasi-judicial 
Tribunals and that if there is a convic- 
tion by a competent criminal Court, that 
would furnish conclusive ground for any 
penal action by the Transport Authority. 
Shaik Kasim v. Supdt.,.Post Offices?, 
dealt with a case.relating to disciplinary 
proceedings taken against a Government 
servant. In that case disciplinary, 
proceedings were initiated against a 
Government servant in respect of 
certain charges. In respect of the 
same charges, he was also crimi- 
nally prosecuted. But the disciplinary 
proceedings however did not await the 
verdict of the criminal Court. Ultimate- 
ly it ended in an order of dismissal 
against the Government servant. Subse- 
quently, the criminal Court passed an 
order of acquittal. The question arose 
whether the order. of dismissal, cannot 
be sustained after the acquittal by the 
criminal Court in respect of the same 
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charges. The Court expressed that im 
the disciplinary enquiry the authority is 
not bound to wait for the verdict of the 
criminal Court. But where .the crimi- 
nal Court had tried the concerned person. 
and acquitted him, it would be improper 
to initiate disciplinary enquiry and suclr 
proceedings.are liable to be quashed as: 
hot in.consonance .with the principles 
of natural justice. The learned Judge 
in that case has observed that there 
could be no inflexible rule that the find- 
ing of a criminal Court is conclusive in 
every sense, upon administrative aütho- 
rities and that if the finding is purely a 
technical . acquittal, the administrative 
authority may conceivably punish the ` 
person on the same facts. But where 
the acquittal is substantially on’ merits, 
and on' identical facts and charges, 1t 
will not be proper fora disciplinary 
authority to record a finding of guilty- 
and impose a penalty based on that find- 
ing and it makes no difference whether 
the departmental authority acts. before 
the criminal proceedings or after it and' 
the Court in ‘exercise of the jurisdic- 
tion under Article 226' of the Constitu- 
tion, would be justified in striking down: 
the action of the disciplinary authority- 
based on Such findings as are not ur 
consonance with principles of natural 
justice. In Krishnamurthy v. Chef 
Engineer!, another Division Bench of 
this Court took the view that primarily 
the criminal ,Courts of the land are 
entrusted -with enquiry into offences and 
therefore it is desirable that the findings 
of the criminal Courts should be treated 
as conclusive in proceedings, before the- 
quasi-judicial tribunals. But where the 
acquittal is based on, a technical eround 
of criminal processual law and not om 
the merits, it cannot . be claimed as: 
exempting him. from subsequent discipli- 
nary proceedings based on the. same 
facts. 


9. The above three decisions relied on 
by the learned counsel for the respondents 
seem to deal with'the cases where the 
disciplinary proceeding had been initiated" 


pn—————————————À—————'— — 
. 


1. (1966) I M.L.J. 306: 78 LW. 692, 
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after the criminal Court has rendered its 
judgment and, therefore, the question that 
naturally arose was whether the quasi- 
judicial tribunal can ignore the finding 
of the criminal Court and initiate 
proceedings afresh on the same facts 
and on the same charges against the 
same person. The view was taken that 
the quasi-judicial tribunals which are 
bound by the finding of the criminal 
Courts cannot initiate disciplinary 
proceedings*on the same facts and on 
the same charges ignoring the criminal 
Court’s finding. 


The three decisions cited by the learn- 
ed counsel for the petitioner actually, 
deal with the disputes arising under the 
Industrial Disputes Act and they have 
clearly laid down that the subsequent 
acquittal by the criminal Court has no 
effect on the order of dismissal based 
on the findings rendered at the domes- 
tic enquiry after considering the evidence 
on record and without reference to any 
criminal proceedings: I have to hold 
(that the Tribunal is not justified in. deal- 
ling with the order passed by the 
‘Management after - fair and proper 
idomestic enquiry on the basis .of the 
subsequent acquittal by the criminal 
Court. | 


10. I am also of the view that the 
‘Tribunal is not right in entirely relying 
upon the criminal Court's judgment and 
coming to the conclusion that the charge 
levelled against the petitioner has not 
]been made out. The Tribunal having 
{held that the domestic enquiry has been 
fair and proper, it bas‘ no ‘jurisdiction 
to sib as if it were an appellate Court. 

Only where it finds that the domestic 
enquiry has not been fair and proper 
and the concerned workman did riot have 
an effective opportunity to defend him- 
self the Tribunal can interfere ,with the 
finding rendered at the domestic enquiry 
and consider . the evidence on , record 
with a view to find out whether the 
charge levelled against the petitioner has 
been made out. In this case, merely 
on the basis of the finding rendered by 
the criminal Court, he has set aside the 
order of dismissal which is based on the 





finding rendéred at the domestic enquiry. 
That is not. possible for the second 
respondent to do. 


11. As regards the. third contention, 
it is seen that the proviso to section 11-A 
of the Industrial Disputes Act, 1947, 
clearly states that the Labour Court 
cannot travel beyond the materials. on 
record. The complaint of the petitioner 
in this case is that the Labour Court 
relied ‘on the evidence in the criminal 
Court which is not a material which was 
available at the domestic enquiry.. 
Admittedly, the criminal Court’s judg- 
ment was rendered after the findings were 
given at the domestic enquiry and after 
the order of dismissal. Therefore, it 
is a new piece of evidence which has 
been taken. into account by the Labour 
Court which is not permissible under 
the proviso to section 11-A. of the Act. 
For all these reasons, this writ petition 
is allowed and the order of the second 
respondent’ is set aside. There will be 
no order as ‘to..costs. 


S.J. 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


PRESENT :—M.M. Ismail, de 


Mohandass and others _ 
| Pelitioners ® 


U. 
Haji Abdulla Sait 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 44— Suit. for 
recovery of possession and mene profits—High 
Court decreeing suit in Second Appeal filed 
by plaintifis—Mesne_ profits withdrawable 
^ plaintiff from Court only on payment 
of Court-fees—Court-fee paid by Pu 
recoverable from defendants. 


The plaintiff who filed the ‘suit for 
recovery of possession and for’ mesne 
profits succeeded in Second: Appeal be- 
fore the High Court. Regarding mesne 
profits, the High.Court’ ordered : that 
the plaintiff ' could -withdraw the 
mesne profits .only. on payment of 
Court-fee. The plaintiff. paid. Rs. 
4,308 as Court-fees to withdraw the 
mesne profits: and claimed that he 
could recover the Court-fees paid from 
the defendants. 'The executing Court 
allowed the claim of the plaintiff against 
which the defendants 1 to 4 and 6 to 8 
filed a revision tothe High Court. 


Held: Whether the plaintiff paid th* 
Court-fee at the stage of execution or 
at the stage of drafting the decree it- 
self, the fact remained that he 
was directed to pay the Court-fee and 
he did pay the Court-fee on mesne pro- 
fits which he realised frcm the defendant. 
The executing Court was right in coming 
to the conclusion that the respondent 
was entitled to adjust the sum of 
Rs. 4,308 towards the Court-fees which 
he paid for withdrawing the mesne 
profits deposited by the petitioner 
mto the Court. [Para. 3.] 


Respondent. 


Case referred to:— 


Kolluri Subba Rao v..Kolluri Subba Rao, 
(1943) 2 M.L.J. 319: 56 LW. 
513 : A.I.R. 1943 Mad. 689. 


oim 
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Petition under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the City Civil Ccurt, Mad- 
ras, dated 26th November, 1977 in E.A. 
No. 5080 of 1977 in O.S No. 3023 of 1961. 


M R. Narayanaswami, for Petitioner. 
U.N.R. Rao, for Respondent. 
The Court made the following 


Orver.—This is a petition to revise 
the order of the learned X Assistant 
Judge, City Civil Court, Madras, dated. 
26th November, 1977, made in E.A. 
No. 5080 of 1977 i» O.S. No. 3023 
of 1961. The petitioners herein were 
defendants 1 to; 4 and .6:to 8 in the 
suit. The suit was one for recovery 
of possession and: mesne profits. The 
ultimate decree that remained in force 
was one passed by this Court in .S.A. 
No. 83 of 1965 on 10th December; 1974, 
and that decree ‘reads as follows— 


“This: ere while allowing the 
second: appeal and setting aside..the 
„decree of -the lower appellate Court 
and: restoring’ the decree of the trial 
Court with, modification, order. and. 
decree as follows : : 


l. that clause 2: of the decree of the 
trial Court be deleted and: the fol- 
lowing clause be substituted, namely:— 


(I) that defendants do. pay to the 
plaintiff the:mesne profits at the rate 

. of Rs. 450 -(Rs. four ‘hundred and 
fifty only) per month from Ist April. 
1965 to. the: date of the- delivery on 
payment of Court-fee; 


(II) that in other respects the decree 
of the trial Court do.stand." 


Clause 3 provided for. costs. to be 
paid to the appellant in the Second 
Appeal. Pursuant to this decree, it 
is represented that possession of the 
property was handed over. on 3lst 
December, 1976, and the mesne profits 
calculated at the rate of Rs. 450 per 
month, amounting 'to Rs. 63,450, for 
the entire period, was deposited into 
the Court on different dates in different 
amounts. Thereafter the plaintiff filed 
E.A. No. 5080 of 1977 for withdrawing 


, a sum of Rs. 6,750 in Court deposit. 


11] 


‘the controversy that was revised with 
reference thereto was that the plaintiff 
had paid  Court-fees of Rs. 4,308, 
for withdrawing the amount of mesne 
profits deposited by the defen- 
dants into Lhe Court and that the plaintiff 
Was entitled to recover the said Court-fees 
also from the petitioners herein. Another 
controversy was with regard-to the sum 
of Rs. 2,293.50 said to be due towards 
advocate’s fees in execution, The 
petitioners contended before the learned 
X Assistant Judge that the - decree 
of the High Court did not provide for 
the petitioners reimbursing the plaintiff- 
respondent in respect of the Court-fee 
payable by him on the mesne profits 
and that therefore they were not liable 
to pay the said Court-fees. The peti- 
tioners also disputed the qvantum of 
the advocate’s fees in execution payable 
.by them to the respondent-plaintiff. The 
learned X Assistant Judge overruled the 
objections and directed the payment and 
adjustment. It is this ordér that is chal- 


lenged in the present .- civil ` revision 
petition. . 
2. The two questions that arise for 


determination in this revision petition 
are :—(1) Whether the learned X Assis- 
tant Judge, City Civil Court, Madras, 


was right in holding that the plaintiff- , 


respondent was entitled to the sum of 
Rs. 4,308 from the  petitioners being 
the Court-fees which the respondent- 
plaintiff had to pay as per the decree 
of this Court for recovering the mesne 
profits and (2) Whether the petitioners 
are liable to pay the sum of Rs. 2,293.50 
towards advocate’s fees in execution? 


3. As regards the first point, Mr. M.R. 
Narayanaswami, learned counsel for the 
petitioners, contends that a perusal of the 
decree passed by the High Court shows 
that the High Court had not made any 
provision for the petitioners reimbursing 
the respondent heréin with reference to 
the Court-fees payable by him for reco- 
vering the mesne profits. However, this 
argument is countered by the learned 
counselfor the respondent-plaintiff putting 
forward the contention that once the 
Court had directed that the respondent- 
plaintiff should pay the Court-fees and 
realise the mesne profits, it is implicit 
that the judgment-debtors, namely, the 
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petitioners herein were liable to repay or 
reimburse the Court-fees so paid by the 
respondent-plaintiff. In support of this 
contention, the learned counsel for the 
respondent relied on a decision of this 
Court in Kolluri Subba Rao of Rajahmundry 
v Kollurt Subba Rao. The head-note to 
this decision states— 


“A plaintiff is entitled to récover in 
execution from the defendants the 
Court-fee that he paid on the amount of 
mesne profits ascertained as due to him 
and decreed in his favour by the final 
decree. The fact that the final decree 
did not mention that the plaintiff would 
be so entitled cannot mean that there 
was no award of any such relief to the 
plaintiff. The final decree can only 
provide for payment of Court-fee by the 
plaintiff who is the person entitled to 
recover the mesre profits, but it is not 
to be expected that the decree will- go 
further and say that, ifthe plaintiff pays 
. Such. Court-fee, the defendants would be 
liable for the same. This is implicit in 
the decree and in the provisions of the 
Court-fees Act which referstothe analogy 
ofa suit brought for the amount of 
mesne profits ascertained to be due". 


From what I have extracted as the head- 
note, it is clear that that decision clearly 
covers the present case except for this. 
difference, namely, that that case dealt 
with a final decree in which mesne profits 
were ascertained, while in ‘the present 
case, the rate of mesne profits had alread 


-been determined and only the: arith- 
metical calculation of the total amount 


of mesne profits payable by the defen- 
dants-petitioners to the plaintiff-respon- 
dent had to be worked out, depending 
upon the point of time at which they 


.actually delivered possession of the pro- 


perty. However, Mr. M. R. Naraya- 
naswami, learned counsel for the peti- 
tioners sought to distinguish the above 
decision on the ground that it was ren- 
dered under the Court-fees Act, 1870, 


‘under which the -provisions regarding 


payment of Court-fee in respect of mesne 
profits as' contemplated by section 1] 
thereof are different from those 
contained in the Tamil Nadu Court- 
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fees 
in 


and Suits Valuation Act, 1955, 
section 44 thereof providing for 
payment of Court-fee on mesne profits. 
‘The only difference which the learned 
counsel points out is that under the Act 
of 1870 a decree can be passed without 
the payment of additional Court-fee on 
mesne profits, but the decree cannot be 
executed withoutthe payment of Court- 
fee, while under Tamil Nadu Act XIV of 
1955, under section 44 thereof, a decree 
itself will not be passed without the 
-plaintiff paying the Court-fee. In my 
opinion, this difference in the provisions 
does not make any change in the legal 
position, pointed out by this Court in 
he decision referred to already. Whether 
he plaintiff paysthe Court-fee at the stage 

fexecution or at the stage of drafting 


he decree itself, the fact remains that 


he is required to paythe Court-fee and he 
does pay the Court-fee on mesne profits 
hich he realises fromthe defendant. Ifso, 
he principle enunicated by the decision 
of this Court referred to above will clearly 
apply. Hence, on the first point, I hold 
hat the learned X Assistant Judge, City 
Civil Court, Madras, was right in coming 


‘Ito the conclusion that the respondent was : 


entitled to adjust the sum of Rs. 4,308 to- 
wards the Court-fees which he paid for 
‘withdrawing the mesne profits deposited 
by the petitioners into the Court. 


4. Asfar asthesecond point is concerned, 
"Mr. M.R. Narayanaswami, learned counsel 
for the petitioners, made it clear that he 
was not objecting on principle to the ad- 
justment of the advocate's fee in execu- 
tion, but only he disputes the quantum. 
However, Mr. U.N.R. Rao, learned coun- 
-sel for the respondents, points out that this 
quantum was a matter of agreement be- 
‘tween the parties before the learned X 
Assistant Judge, City.Civil Court, Madras. 
If it was a matter of agreement, no further 
„question can possibly arise with reference 
thereto. 


5. Under these circumstances, the Civil 
Revision Petition fails and is dismissed. 
“There wil be no order as to costs. 


‘S.J. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—M.M. : Ismail and S. Nainar 
Sundaram, FF. 


International Cotton Traders, Tata-. 


bad, Coimbatore Appeliant® 
7. 
P. Narayanaswami Respondent. 


Limitation Ast (XXXVI of 1963), Schedule 
I, Article 123—Ftnal decree proceedings in suit 
—Counsel for third defendant taking time for 
counter from time to time— Reporting no ins- 
truction later—Ex parte final decree passed— 
Third defendant filing application to set aside 
ex parte decree—Limitation applicable is first 
alternative in the third column to Article 123. 


In the final decree proceedings in a suit, 
the third defendant was represented by 
counsel who took time for filing counter. 
Subsequently, the counsel reported no 
instruction. Thereafter, the Court passed 
an ex parte final decree on' 26th November, 
1974. Subsequently, on 24th January, 
1975, the third defendant filed an appli- 
cation to set aside the ex parte decree. 
The trial Court rejected this application 
on the ground that the third defendant 
should be taken to be aware.of the decree 
even on 26th November, 1974. On appeal 
to the High Court the third defendant 
succeeded on the ground that he became 
aware of the ex parte decree only later than 
the date of the decree. The plaintiff 
filed a Letters Patent Appeal. 


Held: Under Article 123 of the Limitation 
Act, the starting points of limitation are 
two. One is the date of the decree and 
the other is the date of the knowledge of 
the decree. With reference to the second, 
the condition to be satisfied is that no 
summons or notice should have been 
duly served. ‘Thus it is clear that a 


.person applying for setting aside an ex 


parte decree can claim the period of 
limitation to commence from his know- 
ledge of the decree only in a case where 
the summons or notice way not duly 
served. : [Para 4.] 


In this particular case, in the final 
decree proceedings, the respondent herein 





*L.P.A. No. 121 of 1976. Gth july, 1978. 


IT] INTERNATIONAL COTTON TRADERS 


was represented by counsel who took time 
for filing counter more than once and 
finally reported ‘no instructions’. There- 
fore, the present was a case which fell 
under the first alternative in the third. 
column to Article 123 of the Schedule to 
the Limitation Act, 1963 and not under 
the second alternative where alone the 
date of knowledge of the decree was 
relevant. [Para. 4.] 


Appeal under clause 15 of the Letters 
Patent against the order of G. Ramanu- 


jam, J. in A.A.O. No. 591 of 1975. 
T.R. Rajagopalan, for Appellant. 


The Order of the Court was made by 


Ismail, -7.—This is an appeal against the 
order of Ramanujam, ‘J. dated 15th 
October, 1976. ‘The matter lies in a very 
narrow compass. 


2. The respondent herein was the 
third defendant in O.S. No. 733 of 
1972, on the .file of the Court of the 
Subordinate Judge, Coimbatore. After a 
preliminary decree was passed therein, the 
final decree proceedings had taken place. 
Notice was served on the respondent 
herein, and he was represented by counsel. 
His counsel was taking time for filing 
counter affidavit on behalf of the respon- 
dent, and at a particular stage, the counsel 
reported no instructions. ‘Thereafter, an 
ex parie final decree was passed on 26th 
November, 1974. Subsequently, on 24th 
January, 1975, the respondent herein 
filed L.A. No. 63 of 1975 under Order 
9, rule 13, Civil Procedure Code, to set 
aside the ex parte final decree on 
the ground that his non-apperance 
before Court on the day ofthe hearing 
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of the final decree -proceedings was 
due to the fact that the plaintiff 
represented to him that he would not 
proceed against the mortgaged properties, 
that he would ‘exonerate the respondent 
and that he would have recourse only to 
the subsequent purchaser’ of the Mills. 
The learned Judge -did not accept the 
explanation offered by. the respondent 
herein and held that the respondentshould 
be taken to be aware of the ex parte final 
decree even on 26th November, 1974, and 
therefore, the application filed on 24th 
January, 1975 should be rejected as being 
out oftime. It is against that order 
A.A.O. No. 591 of 1975 was referred to 
this Court which was disposed of by 
Ramanujam, J. by the impugned order. 


3. The learned Judge took the view that 
the application for setting aside the ex parte 
decree had to be considered on merits and 
should not have been dismissed on the 


ground of limitation. The learned Judge 


pointed out that it was true that the ex 
parte decree came to be passed on 26th 
November,1974, after respondent’s counsel 
reported no instructions, but unless it 
was shown that the counsel informed 
about the passing of the final decree to 
the respondent, knowledge- could not be 
attributed to the respondent, with the 
result, the learned Judge allowed the 
appeal and directed. the lower Court 
to dispose of I.A. No. 63 of 1975 on merits. 
It is against the order of Ramanujam, J., 
that the present appeal under Clause 
15 ofthe Letters Patent has been filed, 


4. As we pointed out already, the matter 
lies in a very narrow compass. Article 
123 of the Schedule to the Limitation 
Act of 1963, reads as follows:— 


——————————————————————————————— 


Description of application 


Period of limitation 


Time from which period 
begins to run. 





123. To set. aside a decree 
passed ex parte or 

to rehear an appeal 
decreed or heard 

. ex parle 

rr H———ÀÁ—PÓ —————ÁÓa Bat 


M L p77 


Thirty days 


- The date of the decree 
or where the summons or 
notice was not duly served, 
when the applicant had 
knowledge of the decree, 
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Thus, the starting points of limitation are 
two. One is the dateof the decree and the 
other is the date ofthe knowledge of the 
decree. With reference to the second, 
the condition to be satisfied is that no 
summons or notice should have been duly: 
erved. Thus, itis clear that a person 
applying for setting aside an ex parte 
decree can claim the period of ‘limitation 
to commence from his' knowledge of the 
decree only in a case where the summons 
or notice was not duly served. ‘In other 
cases, limitation commences from the 
date of decree itself. In this particular 
case, as we pointed out already, in the 
[final decree proceedings, the respondent 
therein was represented by counsel who 
took time for filing counter more than 
once and finally reported ‘no instructions.’ 
Therefore, the present is a case which 
falls under the first alternative in the third 
column to Article, 123 ofthe Schedule to 
the Limitation Act, 1963, and not under 
the second alternative where alone the 
date of knowledge.of the decree is irrele- 
vant. In view of this crucial feature, we 
allow the appeal, and set aside the order of 
Ramanujam,, J., and restore that of the 
lower, Court dismissing I.A. No. 63 of 
1975. No order as to. costs. 


SJ. - —  . Appeal allowed. 
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[FULL BENGH] 


IN 1HE HIGH COURT OF JUDI- 
CATURE. AT MADRAS. 


PRESENT :— .J. Ramaprasada Rao, 
S. Natarajan and V. Balasubrahmanyan, F]. 


The Chief Controlling Revenue 
Authority, Board of Revenue, Madras, 


.. Petitioner" 
v. 


P.A. Mathukumar ~e. ` Respondent. ` 


Stamp Act (1I of 1899), section 2 (24), Sche- 
dule I, Article 58—Document—Construction 
of—Private Trust Deed whether could be term. 
ed as settlement Deed—Relevant Criteria. 


A trust is an expression ofthe, desire 
by the author of the trust to vest the pro- 
perty in a body, may be singular in its 
feature, for that body to- administer it 
for convenience and for an equitable 
distribution of that estate as per his direc- 
tions contained in the deed itself. By exe- 
Cuting: a trust the property need not be’ 
distributed by the author. But in:cases, 
as in the instant case,.the.declaration of 
a trust may be made only for purposes of 
equitable administration of the same so 
as to preserve it without being wasted, 
This distinction has to be borne in mind 
while interpreting an instrument for pur- 
poses of imposiiion of stamp duty. 


{Para. 6.] 


While interpreting the word ‘settle- 
ment’ in section 2 (24) of the Indian 
Stamp Act, the. emphasis should be, on 
the intention of the author of the trust tc 
distribute his property among members of 
his family or to those who are near and 
dear to him. Inthe absence of a demons- 
trative exhibition of that intention,to dis- 
tribute, his property among such members 
orrelatives of his, it cannot be held 
mechanically by the use of the expres- 
sions, such as ‘his heirs’ or ‘his minor 
sons? etc., in a document, that such is 
the intention of the author. [Para. 6.] 


The instrument in the instant case 
does not purport to distribute property: 
of the settlor among the members of 
his family nor has the settlor evince 


` 





*R,C. No. 1 of 1976. 
` 5th December, 1907. 


arj- 


an unequivocal desire to provide pro- 
perty for some person dependent on 
him. : (Para. 6} 


The Chief Controlling Revenue Autho- 
‘rity, Board of Revenue, Madras referred 
tothe High Court the question whether 
the concerned document dated 2nd July, 
1973,could betreated as a settlement, deed 
though it was styled as a document of 
‘trust. In this case, the respondent crea- 
ted the’ trust for purposes of equitable ad- 
ministration of the trust property so as 
to preserve it without being wasted as 
apprehended by the testator himself. On 
the facts and in the circumstances of the 
case the Court could not agree with the 
Revenue that the instrument in question 
had to be understood as.a deed of settle- 
ment within the meaning of section 2 (24) 
(b) of the Indian Stamp Act attracting 
‘stamp duty under Article 58 of Schedule 
l ofthe Indian Stamp Act. The ques- 
tion was answered against the Revenue. 

[Para. 8.] 


4 


‘Cases referred to iem 


ANarendrasingh Fudeo v. Board of Revenue 
AER. 1974 All. 141; Board of Revenue v. 
Sridhar, A.I.R. 1964 All 537. 


(Case referred to the High Court by the 
‘Chief Controlling Revenue ^ Authority, 
-Board of Revenue, Madras under section 
57 ofthe Indian Stamp Act, 1899 in the 
‘matter of the instrument dated 2nd July, 
1973, executed. by P.A. Muthukumar, in 
favour of P.N. Appaji Gounder for its 
Opinion. i; " 

"The Additional Government Pleader, 
for Petitioner. | 


A.S.. Ramachandran, 
Respondent. 


‘The Order of the Court was made by: 
Ramaprasada Rao, 7.—Yhe question invol- 
ved in this reference made by the Chief 
"Controlling Revenue Authority, Board of 
Revenue, Madras is as follows :— 


Amicus Cariae, for 


"Whether ‘in the circumstances and 
facts of the case the document dated 
2nd July, 1973 (Document No. 26 of 
1973) of Sub-Registrar Office, Kavan- 
dapadi, Erode, executed by the respon- 
dent in favour ofhis father P.N. Appaji 
Gounder herein styled as a document 
-of trust should be treated as a- settle- 
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~ ment deed as defined under S. 2 (24) 
of the Act attracting stamp duty 
under Art. 58 of Schedule I of the 
Indian Stamp Act.” 


or in the alternative, we add —whether the 
deed under reference is chargeable under 
Article. 64, Schedule 1-D of the Indian 
Stamp Act? 


2. Itiscommon ground that the deed has 
been duly stamped under Article 74 of 
Schedule 1-B of the Stamp Act. Before 
considering the question posed to us, it 
is necessary to understand the recitals 
in the deed. It is common ground that 
the respondent and his two brothers 
and their father partitioned the family 
properties pursuant to a comprcmise 
decree passed in O.S. No. 230 of 1970 on 
the file of the Court. of the Subordinate 
Judge, Erode. It is the case of the res- 
pondent that subsequent to the said 
partition, consequent upon an oralparti- 
tion between himself and his minor son, 
they were enjoying their respective shares 
separately. In this perspective, the res- 
pondent caused to execute the deed in 
question on 2nd July, 1978, styling it 
as a private trust deed and appointed his 
father, P.N. Appaji Gounder as the trustee 
to carry -out certain directions of his 
specifically enumerated therein. We find 
(a) that the trustee so nominated under 
the will is to pay off certain debts of the 
author of the trust and administer the 
propertyso as to preserve it, without wast- 
ing it, (b) that the trustee could improve 
the property and preserve the same till 
the lifetime of the respondent, for the 
estate then available to be taken over by 
his heirs and that (c) the trustee should 
pay a monthly allowance of Rs. 200 to 
the respondent during his lifetime. 


3. Apart from the above specific 
objectives of the trust, we do not find any 
disclosure of the intention or the purpose 
for which the deed in question was exe- 
cuted by the respondent. We however 
find inbuilt in the deed itself two reasons 
as to why the author ofthe trust executed 
this deed. Firstly he would say that any 
attempt at retaining the property himself 
might lead to dissipation of the same 
during his lifetime, and secondly, he had 
not the requisite experience or inclination 
to carry on agricultural operations 
so as to improve or even preserve the 


property. : 
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4. Itisinthe above background the inst- 
rument in question came to light. When 
' the Sub-Registrar of Kavandapadi, Erode 
was asked to register this document, he 
felt a doubt whether it would be a bare 
declaration of trust. as it is styled, or 
whether it would by’ reason of ‘some 
recitals therein be interpreted and accep-. 
ted only as a deed of settlement within 
the meaning of section 2 (24) -(b) of the 
Indian Stamp Act, -chargeable under 
Article. 55 of Schedule. 1-B of the Act, 


, 5. The word ‘settlement? has been. 
* defined in the Indian Stamp Act, but 
not thé word ‘Trust’. Section.2 (24) (b), 
defines the word ‘settlement? as follows :— 


"*HFSsttlement! means any non-testsa- 
mentary :.disposition; in writing. of. 
.movable :or immovable . property; 
. made, for the purpose: of- distributing: 
- property of the settlor among his family- 
. or those for-whom he, desires to provide 
. or for the.;,.purpose of providing for: 
some person dependent on him"... ;.: 
6. We are omitting clauses (a) ‘and (c), of 
sub-section (24) ofsection:2 of the Act, 
for, they are not relevant for the purpose. 
According tò section 3 of the-. Indian 
Trusts Act, 1822, a ‘trust’ is an obligation 
annexed to, the. ownership of. property, 
and arising out of a confidence reposed in, 
and accepted by the owner, or.declared 
and accepted by the owner, or declared. 
and accepted by him, for. the benefit 
of another, or of another and the owner. 
The instrument in question does, not in our 
view purport to distribute property of the 
settlor among the members of his family. 
nor did he evince an unequivocal desire. 
to. provide property "for some person. 
dependent on ‘him. While interpreting the 


word ‘settlement’ in section 2 (24) of. 
the Indian Stamp Act, it appears: 
to us that the emphasis should 


be .on the intention ‘of the, author 
of the trust-to distribute the property 
among members of his family or to 
those who are near and dearto him. In 
the absence of a demonstrative exhibition 
ofthat intention to distribute his property 
among such members or relatives of his, it 
cannot be said mechanically by the use 
of the expressions, such as ‘his heirs’ or 
‘his minor son’ etc., in a document, that 
such is the intention of the author. A 


trust as we have seen already is an expres- 
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sion ofthe desire by the author of the trust 
to.vest the property in a body, may be} 
singular in its feature, for that body, to} 
administer it for convenience and for an 
equitable distribution of that estate of the} 
author as per his directions contained; 
in the deed itself. By executing a trust 
the property need not.be distributed by[ 
the author of the trust. But; in cases, as| 
in the instant case, the declaration ofà- 
trust-may be made «. only for purposes of 
equitable iadministration:of ‘the same so 
as:to-preserve- it without being wasted 
as. apprehended: by the testator: himself. 
This distinction therefore has to be borne}: 
jn mind while interpreting an instrument 
for purposes of imposition of stamp;duty-; 


i 


- 


7.,.Àn. Narendrasingh Judeo v... Board. of . 
Revenue!, a Full Bench. of the Allahabad: 
High Court had to consider a deed where’. 
the owner of the property transferred some- 
property of his to .three trustees. 
who were to mandge it on his behalf 
during his lifetime | and who: 
were to make some: arrangement" in- 
the event of his death. There were also- 
certain directions contained in the deed: 
in and by which the trustees were to dis-- 
pose of the income from.the property and 
give Off certain-gifts-in the nature of 
dowry to the unmarried.daughters of the | 
author ‘of “the trust. -Even in-thóse cir--- 
cumstances, the Full Bench of that Court’ 
took the view that where the deed contem-- 
plated only the transfer of management of 
the estate to the trustees during the lfe- 
time ofthe author of the trust and certain 
arrangements were made: by the author: 
in the matter of the distribution of the . 
income from the properties, it would 
not be a: settlement within the meaning: - 


of section. 2 (24) of the Indian 
Stamp Act -and .,it could only” 
be treated as .a declaration. 


of trust and stamped accordingly. The | 
learned Additional Government Pleader,. 


however, relied on' the decision of the 


Special Bench of the Allahabad ` High 
Court in Board of Revenue v. Sridhar. 
The facts in that case are certainly dis- 
tinguishable from the facts in the Full 


"Bench decision cited supra. In that. 


ge A 2 aA 
m - 1 s a + 
‘ 


1, ADR. 1947 AIL 141. is 
2, ALR. 1964 All 537. 
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case the author of the trust desired that 
the trustee should not only deal with the 
income, but that the children of the donor 
should automatically be the  beneficia- 
ries ofthe trust properties and the availa- 
ble surplus after : administration, as was 
recited in the main body of the instru- 
ment itself. The learned Judges- in that 
case while dealing with the effect of the 
deed observed. as follows :— _ 


| “The effect of this deed of trust was 
‘that from the date"of its’ execution 
the two houses would vest in the trustee 

, and so.alio would vest in him the rental 
- income accruing from those two houses. 
, This rental income according to, the 
terms of the, instrument was. tò .be 
.. divided among the.yarious beneficiaries 
. who were. all minor children ,of. the 
"donor. Thus, the instrument cléarly 
^ contained a. disposition’ of the-future: 
. rental income, of the property, initially 
In favour of the trustee, with a direction 
. to him to ‘utilise that’ income for ‘the 
- benefit of the minor children of ‘the 
, donor.. The ^ method ‘of utilisation, 
‘was to distribute this income amongst: 
the. children of the'donor who were all 
members cf his family. In these cir- 
cumstances, this instrument has to 

; be held to.be a disposition of the pro» 

. perty consisting -of the future.. rental 
income from those two houses,.made 

. specially for the purpose of distribut- 
ing that property vig., the future rental. 


income, amongst the,.members of the’ 


family of the donor.” 


' 1 
.- ' 


One other conspicuous difference between 
the present case.and the case in Board of 
Revenue v. Sridhar4, was that the estate 
itself was to-revert to the author of the 
trust after the. expiry of the _ period of 
twenty years, during which time the 
trustee was to administer thetrust pro- 
perty. In the instant case, there is no dis- 
positive clause. We have already made 
it clear, that. the quintessence of the. 


definition of. the word ‘settlement’ 
in section; 2 (24) (b of the 
Indian Stamp Act: : is that 


the property should be distributed among. 
the members of the family- of the author 


of the trust or should be ordained to 
be given to those near and dear to him, 


I 4 1 à 
` a 


1. A.LR. 1964 Al. 537. 
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In the absence of any such clause express 
or implied to be culled out by necessary 
implication from out of the instrument 
to conclude about distribution of property 
either movable or immovable among 
the settlor's heirs or. relatives, it would 
be difficult to hold that such an instru- 
ment should be treated as a settlement 


8. Wehave already referred to the salient 
clauses in the deed dated 2nd July. 
1973. The author himself felt a doubt 
whether he would -be..in a position to 
efficiently. There 
was a lurking suspicion in his mind 
whether by retaining the estate he could 
preserve -it at all. He wanted therefore 
à safe media for administration and in 
order to achieve this objective, he vested 
his estate-in the trustee for,the purpose.of 
paying. off -his. debts, for the-purpose of 
paying him a sum-of.Rs. 200 a month 
during .his lifetime, for, the purpose of 
improving’ the estate, as:far as possible 
during the ‘course .of the administration. 
and for.the purpose of < his heirs? whom- 
soever they. may be, taking over the estate. 
after his lifetime.. One other. recital in. 
the. deed: gives. the impression that 
there was no disposition or distribution, 
in praesent? of the property under the ins-. 
trument.:.Clause'(6) of the deed reads 
thus :—- Ud MEL 
''erieexsGae cor’ lent - Ld 
IDs sess Corry adr cun ur 
Gori epe :b AarQ@saviu.@ Gag. 
UT STUT ADAS Amar 
STA. GyunMeEG (Qs (erm SgS 
sony Tgb Lum FS ue w’. - i 
The necessary conclusion which could 
reasonably be drawn by. a fair reading of 
this clause is that he is not disposing of 
the property in favour of his minor son 
and that there was no disposition of any- 
interest in his estate in the minor’s favour. 
This is one, of the ..necessary siné qua non. 
to bring an instrument within the peri- 
phery of a deed of settlement. In this. 
view also, we are unable to agree with| 
the Revenue that the instrument in. ques- 
tion has.to be understood as a deed of 
settlement within thelmeaning of S.2 (24, 
(b) of the Indian Stamp Act attracting]. 
stamp duty under Article 58 of Schedule 
I of the Indian Stamp Act. The ques- 
tion referred to us.is, therefore, answered 


' + 


against the Revenue. 
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9, We thank Mr. A.S. Ramachandran 
for the assistance rendered to us as amicus 


curiae. 

S.J. Reference answered 
against Revenue. 

IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS. 

PRESENT :—P. Govindan Nair, CF. and 

S. Ratnavel Pandian, F. 

The Employées State: Insurance 

Corporation, Madras-34 and another 
-o . Appellants* 





t 


2. 


M/s. Spencer and Co., Ltd., Madras 
.. Respondent. 


Employees! State Insurance Act (XXXIV of 
1948), section 2, (12) and Factories Act 
(LXIII of 1948) —Hotel— Electric appliances 
and power used in some sections of ^ kitchen— 
Establishment held to be ‘factory’ attracting 
Employees" State Insurance Act — Manufacturer 
of Ayurvedic preparation using electric motor 
to clean bottles but not for manufacture of pre- 
paration—Employees’ State Insurance Act not 
altracted—Recourse to writ procedure when 
to be made. 


The respondent in one of the appeals was 
a company carrying on the business of 
hoteliers. This company was running a 
hotel called Hotel Connemara. : The 
kitchen in the: hotel had electric 
appliances and power was . used 
for peeling potatoes, dish-washing 
and electric toasting of bread. 
There were about thirty-three persons 
employed in the kitchen. The short 
question was whether the Employees’ 
State Insurance Act, 1948 would apply 
to the respondent. 


Held: If the work done by the persons 
peeling potatoes, toasting bread and. 
boiling water for preparing coffee was 
done with the aid of power, that 
work being closely connected with 
manufacturing process of preparing food, 
such manufacturing process was being 
carried on with the aid of power, and 
such a conclusion would attract the defi- 
nition of the term “‘factory”. 

[Para. 6.] 





* W.A. Nos. 150 and 151 of 1974 aud L.P.A, 
No. 25 of 1971. 31st March, 1978, 
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The Employees’ State Insurance 
Act would apply only to the 33 em- 
ployees who were working in the kitchen 
and not to other cmployees who 
were doing work unconnected with the 
manufacturing process. [Para. 12.] 


Whenever there is a remedy availa- 
ble under a statute, approach to the 
Court through a writ petition must 
be made only after exhausting the other 
remedies and normally the Court 
would not be inclined to deal with the 
matter in the first instance. 

; [Para. 13.] 


| the 


To attract the application of 
the 


Employee’s State Insurance Act 
work that is attributed ~ should be 
work connected with the work of the 
factory or incidental to the work of 
the factory. If power is used in 
cleaning herbs there will be a nexus 
between the manufacturing process of 
Ayurvedic medicines and the clean- 
ing of the herbs to be utilised for their 
preparation and if the cleansing i$ done 
with the aid of power the premises 
would become a factory. [Para. 17.] 


Where however the proprietor of 
a Vaidyasala which manufactured Ayur- 
vedic preparations employing more than 
twenty persons used for pumping 
water from a well nearby a 2 h.p. electric 
motor, the water being used only for 
cleansing bottles and for soaking herbs 
used for preparing medicines. and for 
lavatory purposes, the nexus is not 
only remote but almost  non-exis- 
tent; the manufacturing. process of pre- 
paring madicines connot be said to be 
carried on with the aid of power. 


à - [Para. 17.] 


Cases referred to: 


The Nagpur Electric Light and Power Co. 


Lid. v. Employees? ` State Insurance 
Corporation, (1968) 1. S.C.J. 374; 
(1967) 3 S.C:R. 92: ATR. 1967 
S.C. 13643 Central Railway Workshop v. 


Vishwanath, (1970) 2 S.C.R.726 : (1971) 
1 S&C.J. 49: ALR. 1970 -S.C. 488; 
Syed Moosa Kayimi v. K.M. Sheriff, 72 L.W. 
483: AJ.R. 1959 Mad. 542; Erv 
ployees’ State Insurance Corporation-v. Gana- 


IT) 


pathia Pillai, (1961) 1 M.L.J. 143: 74 
L.W. 128 : A.LR. 1961 Mad. 176; New 
Taj Mahal Cafe Lid. v. Inspector of Fac- 
tories, 69 L.W. 507: A.T.R. 1956 Mad. 
600; Madurai Co-operative Milk -Supply 
Union Ltd. `v.. E.S.I. Corporation, (1971) 
39 F. J.R. 452; Employees State Insurance 
Corporation v. Sreedhara Naicker, (1977) 1 
M.L.J. 477 : (1977) Lab- I.C. 1332 : 50 
F.J.R. 57: (1977) 90 L.W. 61. 


Appeals under clause 15 of the 
Letters Patent against the order of 
Mr. Justice Ramaprasada Rao, J., 
dated 3rd April 1973 and made in the 
exercise of the Special Original Jurisdic- 
tion of the High Court in Writ Peti- 
tion Nos. 1473 and 1474 of 1971. 


The Central Government 
Counsel and S$. M. Ali Mohammed, for 
Appellants. 


M. Subramaniam and V. Vibhishanan 
and Miss. O. K. Sridevi, for Respondents. 


The Judgment of the Court was delivered 
by 2 ; 

Govindan Nair, Cf.—These appeals are 
directed against a common: judgment 
disposing of Writ Petitions - Nos. 
1473 and 1474 of 1971. The appel- 
lants are the two respondents in those 
writ petitions. The two petitions were 
taken by the respondent in W.P. No. 1473 
of 1971 forthe issue of a writ of certiorari 
to quash the direction in the order of the 
appellant, No. 51-3192-09/E.S.C. dated 
19th January, 1971, and W.P.No. 1474 
for the issue of writ of prohibition or any 
other appropriate writ, order or direc- 
tion restraining the appellantsfrom apply- 
ing and enforcing any of the provisions 
of the Employees’ State Insurance Act, 
1948, against the respondent. Rama- 
prasada Rao., J., allowed the two peti- 
tions, holding that the Employees’ State 
Insurance Act, 1948; would not apply to 
the respondents. Hence these appeals. 


2. The short question for determina- 
tion is whether the Employees’ State In- 
surance Act,1948, hereinafter referred to 
as the Act, will apply to the respondent 
or not. The facts on which this question 
must be determined may be stated thus. 


3! The respondent is a company carry- 
ing on the business of hoteliers, and the 
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company is running å hotel called Hotel 
Connemara, situated at Binny's Road in 
the City. Itisa Four Star Hotel with 95 
fully air conditioned rooms and affords 
other facilities consistent with its position 
as'a Four Star Hotel. Admittedly, a 
+ h.p. motor is used for operating an elec- 
tric potato€-peeler, and this apparatus is 
used for peeling potatoes. Further there 
are other electrical appliances which are 
also used. There is a dish-washer, elec- 
tric.run, and an electric toaster. Elec- 
tric ironing is also done. It is admitted 
that there are 33 persons who are employ- 
ed in the kitchen. ` Four persons work as. 
dish-washers and 6 work in the pantry. 
Apart from the above, there is also a. 
coffee boiler and a Bama Mario. In the 
kitchen food js prepared for lodgers as 
well as for those who visit the restaurant. 
According to the appellants, manufactu- 
ring process is carried on in the kitchen 
with the aid of power and in the premises. 
more than 20. persons are employed 
throughout the year, and therefore, the 
hotel is a factory to which the Act would 
apply. On the other hand, the conten- 
tion of the respondent was that there was 
no manufacturing process carried on with 
the aid of power, that 20 or more persens 
were not engaged in the manufacturing 
process, that the number of persons who 
operated the potatoe-peeler or coffee-boiler 
and the dish-washer were less than 20 
and that they were not engaged in any 
manufacturing process: The learned 
Judge held : 


* Effectually it cannot be said that 
without peeling potatoes‘or toasting 
bread food cannot -be prepared.- It 
could be said of oil or ghee which is 
certainly a product which is indirectly 

: connected with such a process, but it 
-cannot.equally-be asserted that without 
toastingthe bread or peelingthe potatoes. 
no manufacturing process involving the 
'. preparation of food is complete. What is 
urged is that all are engaged in the ser- 
vice tothe boarders and therefore, there 

is an integration as between the above 
activities. ‘This test is a dangerous test 
because it would be to understand a 
subject-matter with reference to the 
result it achieves, but without applying 
one's mind to the means adopted for 
achieving that result...... Here food is 
prepared, and in that process who are all. 


d 
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involved, isthe query? The 13 workers 
are not involved i in the manufacturing 
proeess with which the petitioner is 
concerned. 'The persons actually en- 
gaged in the culinary process which 
1s carried on withoutthe aid of power 
are 20 in number.” - 


After referring to. certain decisions, the 
learned judge came to the.conclusion : 


€t 


.there is no nexus. between the 


manufacturing | process and’ the work . 


done by 13 workers with the aid of 
power inside the premises. ? 





4. Advertence wasmade to the c différence 
between the definitión of “worker” in the 
Factories ‘Act and the definition of “eri 
loyee ” in the Act, and it was emphasised 
that only persons who werein some man- 
ner or-other connected: with the manu- 
facturing process could be said to be 

* employees ”, within the. meaning of thé 
definition. It was held that the 13 per- 
sons were not so connected, as-seen from 
the portion of the judgment extracted 
above. The question to be considered is 
whether this view 1$ correct. l ; 


3. 8S. 1 (4) of the Act makes the provi- 
sions thereof applicable to*all factories; 
other than seasonal factories. "Factory" 

is defined in S. 2 (12) of the Actin these 
terms : 


“ Factory; ” means any nd in-. 
cluding the precincts thereof whereon, 
twenty or more persons are employed 
or were employed for wages on.any day 

.of the preceding twelve months, and 
in any part of which a manufacturing 
process is being carried on with the aid 

- of power or is ordinarily so carried ‘on 
but does not include a mine subject to 
the operation of the Mines Act, 1952, 

or a railway running shed. 


<“ Seasonal factory ” means a CN 
_ which is exclusively engaged in one or 
more of the following manufacturing pro 
cesses, namely, cotton ginning, cotton or 
jute pressing, decortication of ground- 
nuts,the manufacture of coffee, indigo, 
lac, rubber, Sugar (including gur) or tea 
or any manufacturing process ‘which 
is incidental to or connected with an 
of the aforesaid processes and includes 
-a factory which is engaged for a period 
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not exceeding: seven moriths in a year— 


- (a) in any process of blending, packing, 
or repacking of tea or coffee ; or 


(5) in such other manufacturing ‘process 
as the Central Government may, by 
. notification in the Official Gazette spe- 


The expressions, “ manufacturing pro- 
cess" and'**power " shall have the 
meanings respectively assigned to them 
in the Factories Act, 1948. Us 


“Manufacturing. process” and ** power? 
have not been .defined in the Act, but 
the last paragraph of S.2 (12) stipulates 
that “manufacturing process” and 
"power" shall have. the meanings respec- 
tively assigned to them in the Factories 
Act.. Now, turriing to Section 2 (k) of the 
Factories Act; the: relevant part of the 
definition of | E PAL 
is in these terms: s 
S T process" means any 
.process or—, , 
(i) making, altering, repairing, | orna- 
menting, finishing, packing, oiling, 
washing, cleaning, . breaking up, 
 .demolishing,;or otherwise treating or 
. adapting any. -article or substance with 
, a view to its use, sale, transport, deli- 
. very or disposal. ^ «- 


í 


p Power " has been' defined in ihe Fac- 
tories Act as meaning electrical energy or 
any other form, of energy which is mecha- 
nically transmitted and is not generated 
by human or’ animal agency. The only 
other definitiori to-be ncticed is that of the 
term “Employee” which is defined in 
section 2 (9) (7) of the Act, which runs as 
follows: zx n 
id “Eraployee * " means any person em- 
- ployed for wages in or in connection 
with the work ofa factory or establish- 
ment to which this Act applies and— 


(i) who is directly employed by the 
` -principal employer on any work of, or 
incidental or preliminary to’ or connect- 
ed withthe work of, the factory or esta- 
blishment, whether such work is done 
' by the employee i in the factory or esta- 
blishment or elsewhere....We  arė 

.' leaving out the rest of the definition, as 
it is unnecessary for our purpose. 


11] 


6. On the facts which we have enumer- 


ated above, ifthe 13 workers are engaged, 


in work incidental or preliminary to or 
connected with the work of the factory 


or establishment, then they would also be 


employees within the meaning of the ex- 


pression defined in section 2 (9) (1) of the’ 


Act and, if there are more than 20 persons 


in the premises engaged in the manufac-. 
turing process and the manufacturing’ 


process is carried on with the aid of power, 
the premises would become a factory as 
defined in section 2 (12) of the Act, and, 
by virtue of section 1 (4), the Act would 
apply to all those employees, It cannot be 
gain-said that the preparation. of food 
would be a manufacturing process, as envis- 
aged by the Act. This is clear from the de- 
finition., Any process of cleaning raw ma- 
terials.for the preparation of food would 
be work incidental to or connected with 
the manufacturing process, namely, pre- 
paration of food, and it will be difficult to 
say that that work of cleaning or prepara- 
tion of raw material as the first step before 
cooking food or of preparing it by other 
means. to make it more delectable and 
palatable willnot be a work connected with 
or incidental to the- process of preparing 
food, which as already indicated, would 
be a manufacturing process. "Potatoes 
have to bė peeled before the potatoes are 
used for the preparation of . food. 
The persons engaged in that work would 
be employees, and along with | the 
other eniployees who are also engaged 
in the preparation of food, can be taken 
into account for the purpose of deciding 
whether 20 more or persons, mentioned 
in section 2 (12) of thé Act exist or 
not. What we have- said above applies 
with greaterforceto persons who are using 
the coffee-boiler for preparing coffee. 
Hence there is a more intimate connec- 
tion,and boiled water 1s used for preparing 
coffee and.it cannot be said that boiling 
water is not part of the manufacturing 
process of preparing coffee. The same 
applies to the use of the electric-toaster. 
Tt is well-known that bread is often toasted 
before it is used, and it is a form of adap- 
tation of bread and will come within the 
meaning of manufacturing process. The 
‘definition is wide enough to take in any 
‘aspect of treating or adapting any article 
or substance with a view to its use. Some 
persons prefer bread toasted and is toast- 
ing or adapting bread with a view to its 
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usé. On a reading of the definition of 
* manufacturing process," along : with 
the definition of the term “‘ employee, " 
we find it difficult to accept -the conten- 
tion that the persons who are engaged 
in peeling potatoes-or in preparing coffee 
or in toasting bread are not employees, 
who are doing work incidentalto or con- 
nected with the manufacturing process of 
preparing food in the kitchen. Admitted- 
ly; there are 20 persons in the kitchen, and 
when the other persons who are engaged 
in the. activities mentioned above are 
taken into account, the number exceeds 
20, and, since manufacturing process 
is carried on. with the aid of power, the 
definition of. the, term “factory”? is 
attracted. l l 


7. What we have said above is in accor- 

dance with the decisions that have been 

referred to in the judgment under appeal. 

The two Supreme Court decisions, in The 

Nagpur Electric Light and Power Co., Lid. v. 

Employees .State Insurance Corporatior!, and 

Central Railway Workshop, Fhanst.v. Vishwa- 

nath*, proceéd: on the basis that we have 

indicated above. 'The.decision of this Court 

in: Syed Moosa Kazimi v. K.M. Sheriff, 

is also on the same lines. Reliance was, | 
however, placed by. the learned Judge on 

a ruling of this Court in Employees State 

Insurance Corporation v. . Ganapathia Pillai’; 

which is a Division Bench ruling. The 

question that arose for consideration in that 

case was whether the persons employed. 
in the Managing Agent’s office of a mill, 
which was concerned purely with the ad-. 
ministrative side of the mill and sale of 
finished products, and who were not in 

any way connected with the manufactu- 

ring process or with the work of the fac- 

tory were or were not workers within the 

meaning of section 2 (9) (1) ofthe Act. It was 

in dealing with this question that the lea- 
rned Judges considered the difference be- 

tween the definition of the term “worker” 

in thé Factories Act and the definition of 
the term “employee” in the Act, and it 
was in this connection that the Court 
observed : i 


1. (1968) 1 S.C. J. 374: (1967) 3 S.C.R. 92: 
A.LR. 1967 S.C. 1364. 

2. (1970) 2 S.C.R. 726: (1971) 1 S.C. J. 49 : 
A.LR. 1970 S.C. 488. 
3° 79 L.W. 483 : ALR. 1959 Mad. 542. 

4, (1961) 2'M.L.J. 143: 74 L.W. 123: ALR. 
1961 Mad. 176. 
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“ Now ‘the work’, which is the prima 
factor, is the work of the factory. ‘Fac- 
tory’ means the premises wherein 
manufacturing process is being carried 
'.. on. It follows that only persons who 
are in some manner or another con- 
,. nected with the said work, viz., manu- 
“~ facturing process, that can be said to 
^ be ‘employees’ within the meaning of 
the definition. There are no -doubt 
the words ‘incidental or preliminary 
to’ but both these have to be under- 
stood in conjunction .with .the words 
with the work of the factory ”. l 


* So the work done by the person in. 


question should be work incidental or 
preliminary to the work of the factory 
as such”. 


It was possible, on the facts of that case 
to find that the work done by the person 
employed in the Managing Agent’s 
Office of the Mill were not connected with 
the work of the factory. But, we consi- 
der that it is impossible to say that the 

peeling of potatoes or toasting of bread or 
making of coffee with the aid or power is 
work not connected with the work of the 
kitchen, where admittedly manufacturing 
process of preparing food is being carried 
on. If the work done by the persons—peel- 
ng potatoes, toasting bread and boiling 
water for preparing coffee—is done with 
aid of power, that work being closely con- 
nected with the manufacturing process of 
preparing food, wewillhavetosay that 
manufacturing process is being carried on 
with the aid of power, and such a con- 
clusion would attract the definition of the 
the term “factory ”. U 


8. We have to notice two more deci- 
sions, which have been referred to by the 
learned Judge in the judgment under 
appeal. These are New Taj Mahal Cafe 
Lid. v. Inspector of Factories! , and Madurai 
, Co-operative Milk Supply Union Lid. v. 
‘ Employees State Insurance Corporation®. In 
the former case the question was whe- 
ther a certain restaurant run by the per- 
sons who moved the writ petition fell 
within the Factories Act or not. What 
the authorities did was to count the total 
number of persons employed in. each of 
the establishment without deciding whe- 


1. 69L.W. 507: A.LR. 1956 Mad. 600. 
2. (1971) 39 F. J.R. 452. 
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ther every one of them or every class of 
them came within the definition of 
‘worker’ in section 2 (1) of the Factories 

Act. They did not appear to have decided 

whether manufacturing process was being: 
carried on in each of the restaurants with 

or without the aid of power. Reliance 

was placed on the use of a frigidaire. It 

was: with reference to these facts that the- 
learned Judge held :. 


" * No doubt a frigidaire is worked by- 
electric power, but every place where 

' a frigidaire is used will not become a fac- 
tory, even ifthe requisite number of 
persons are engaged in work on the pre- 
mises where a refrigerator isin use. If 
a refrigerator was the only appliance 

` driven by power that was used in the 
restaurant, what the stautory authority: 
has to decide was whether any manu- 
facturing process was carried on with 
the aid of that refrigerator, that is, with 
the aid of the power that was needed to ~ 
work that refrigerator. The aspect of 
the case does not appear to have been 
considered at all. 


Normally a refrigerator is used for the- 
purpose ‘of storage. Even in a restau- 
rant articles are kept in the refrigerator 
till they are required for sale. Mere 
storage assuch willnot be part of the 
. manufacturing process as defined b 
section 2 (k), Factories Act of 1948 : it 
will not even amount to treating or 
adapting any article with a view to its 
sale or disposal. If, however, a refrige- 
rator is used for treating or adapting 
any article with a view to. its sale, 
then the test required by section 2, 
(k) would.be satisfied.” 7 


It was found that there was no manufac- 
turing process carried on with the aid of 
power, as the refrigerator was not used for 
adapting or treating any article with a 
view to its sale. The principle of this: 
decision cannot apply to the facts of the 


1 


case before us. 

9, The same isthe position with reference 
to the later decision in Madurai Co-op. 
Milk Supply UnioniLtd. v. Employees! State: 
Insurance Corporation’. In that case a. 
co-operative society carried on the busi- 
ness of purchasing milk from surrounding 
villages, preserving it in a refrigerator and 


1. (1971) 39 F. J.R. 452. 


in 


selling it to the consumers in the town: 
The surplus milk was converted to milk 
products for which two cream separators 
were used and two persons were employed 
for that purpose. „On these facts, the 
learned Judge (Maharajan, J.) held. that 
the purchase and sale of milk was not a 
manufacturing process, that preserving 
milk by refrigeration was not a manu- 
facturing process and that, though the 
manufacture of milk products may be a 
manufacturing process, only the persons 
employed in such manufacture could be 
said to be employees "within the meaning 
ofthe Act and, as the number of persons 
employed was much less than the number 
of employees required for the Act to apply, 
the provisions of the Act could not be 
applied to the co-operative society. 


10. This is another instance of a case 
where the work done in the manufac- 
turing process was distinct and separate 
from the other work. In such a case only 
the persons employed in the manufactu- 
ring process can be takeninto account, 
unless the work is done by others inciden- 
tal to or connected with the manufactu- 
ring process. We have already found, on 
the facts of the case before us, that there 
is a connection between the work carried 
on by the use of power and the manu- 
facturing process of preparing food. ‘This 
decision too, therefore, cannot apply to 
the facts of the present case. 


11. Our attention was drawn to the 
Madras .Qatering Establishments: Act, 
1958, and it was emphasised that the 
respondent’s establishment'is a catering 
establishment falling under that Act. 
That cannot affect the question whether 
the Act would apply to the premises 
of the respondent.  . 


12. ‘The only other point to be clarified 
is that the Employees’ State Insurance 
Act would apply only to the 33 employees 
who are working in the kitchen and 
the pantry and not to the other employees 
who are doing work unconnected with 
the manufacturing process. 

13. The respondent had: approached 
this Court direct, and the learned Judge 
dealt with the writ petition, though 
the respondent had not approached 
the authorities under the statute. We 
have also dealt with the case on the 
merits, since a judgment on merits 
"had been given by this Court. We 

M L J—79 
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would, however, like to add that, when-[: 
ever there is a remedy available under} 
the statute, approach to this Court 
must. be made only after exhausting| 
these remedies, and that normally we} 
would not be inclined to deal with the 
matter in the first instance. 


14. In the light of the above, with 
great respect, we have to disagree with 
the judgment under appeal. According- 
ly, we set aside the judgment, allow the- 
appeals and dismiss the writ petitions. 
The appellants will have their costs 
irom the respondent—one set including: 
counsels fee of Rs. 500. 


15. L.P.A. No. 25 of 1977.—The- 
question that we have to consider in 
this Letters Patent Appeal is similar,. 
if not the same, to that we have had to: 
consider in our judgment in Writ Appeals. 
Nos. 150 and 151 of 1974. 


16. The appeal here is taken by the 
Regional Director of Employees’ State 
Insurance Corporation and the Manager 
of the Employees’: State Insurance Cor- 
poration, against the judgment of 
Ramanujam, J. in Employees! State Insurance: 


Corporation v. Sreedhara — .Naicker!, in 
substance dismissing the appeal: 
taken by them from the decision. 


of the Employees’ Insurance Court at 
Nagercoil. The question was whether 
the proprietor of the Amirthapradayani ' 
Vydiasala, was covered by the Employees” 
State Insurance Act. 


17. The respondent owned the Vydia- 
sala which manufactured Ayurvedic pre-- 
parations in the premises called Amirtha- 
pradayani Vydiasala, where more than 
-20 persons were employed. For pump- 
.ng water from a well nearby a 2 h.p.. 
electric motor was being used. The 
Inspector, who inspected the premises 
on 20th February, 1966, came to the 
conclusion that a two-horse power elec-- 
tric motor was used and that, as it was 
being used for the manufacture of” 
medicines, a manufacturing process 
could be said to be carried on with the 
aid of power. The respondent, how-. 
ever, contended that the Vydiasala was 
not manufacturing Ayurvedic prepara-- 
that the 
CEPR TEE SENE et 
1, (1977)90 L.W. 61:50 F.J.R. 57 : (1977) 1 
- M.L.J. 77: (1977) Lab. I.C . 1332. 
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: water pumped out from the well was not 
at all used for the preparation of Ayur- 
vedic medicines, and that it was used 
only for cleaning bottles and for lavatory 

]purposes. The learned Judge found 

jthat the water pumped out from the 

(well was not used for manufacturing 

qmedicine, that it was only used for 
cleaning bottles after the medicines had 

jbeen prepared, and for lavatory pur- 
poses and also for soaking herbs before 
they were utilised for the manufacture 
of medicines. We have adverted to 
the relevant provisions of the, Employees’ 
State Insurance Act in our judgment 
in Writ Appeals Nos. 150 and 151 of 

11974, and we have emphasised that 
ithe work that is attributed should be 

jWOrk connected - with the work of 
the factory or ‘incidental to the work of 

the factory. : If power is used for cleaning 
herbs, in the light of what we have 
stated in our judgment, there will 
be a nexus -between manufacturing 
process of' preparing Ayurvedic medi- 
cines and the cleaning of the. herbs that 
|are to be utilised for the preparation of 

.the medicine, and if the cleaning is 
done with the aid of power, the premises 
would become a factory. But, if the 

l|cleaning or, as in this case, soaking was 

|done with water, which’ was mainly 
|used for other ‘purposes: and , which 

"water was being pumped out by using 

jan electric, motor, it is difficult to say 

that the soaking was carried on with the 
aid of power. The nexus is not only 
remote, but almost non-existent. 

QThis view, --the learned - judge has 

‘taken on the facts of the case, and 

we are: not’ ‘prepared to say 

“that the conclusion reached by. the 

Mearned Judge is not a correct conclu- 

‘sion to take on the facts of the case. 

‘The manufacturing process ‘of preparing 
medicines*cannot in this case be said 

‘Ito be carried on with the aid of power, 










18. This appeal was argued along with 
Writ Appeals Nos. 150 and 151 of 1974 
and, for the reasons we have already 
elaborated in our judgment therein, 
we dismiss this appeal with costs, 
including counsel’sfee of Rs. 500. 


S.J. W.A. Nos. 150 and 
151 of 1974 allowed; 

L.P.A. No. 25 of 

1977. dismissed. 





THE MADRAS LAW JOURNAL REPORTS 


(1978 


IN THE HIGH COURT OF 
CATURE AT MADRAS. - 


PRESENT :—V. Balasubrahmanyan, J. 


The Church of South India Trust 
Association through its power of 
Attorney Agents Rev. C. E. Soun- 


JUDI- . 


diraraj and another Appellants” 

V. E zi S ME 

Raja Ambrose (died) and another d 
l Respondents., 

Deed — Construction—Boundaries pre- 


vail order measurements. 


1 ; 
The principle of construction of grants 
made under instrüments in writing seems 
to be now well-settled not only in this 
country,: but in many other systems 
as wel. The principle accords with 
common sense and might be stated: 
broadly, thus; The subject-matter of 
the grant would depend on the intention 
of the parties as expressed in the rele- 
vant conveyance deed. Where the deed 
Sets out the extent and. measurements 
correctly, there can be no difficulty in 
determining. the . subject-matter of the 
grant. But where no measurements are 
given or the extent” mentioned in the 
deed is either vague or is only a rough 
and ready approximation, one has - to 
look to other indications in the deed in 
order to fix the identity of the property 
which is the subject of the grant. If 
the deed in‘ question sets out the boun- 


.daries of the property conveyed, then 


these boundaries will have to be accept- 
ed as a clear reflection of the intention 
of the grantor and they will conclude 
not only the exact positioning of ihe 
property conveyed, but also its true 
extent. The boundaries ‘given in the 
deed will also, in such cases, prevail 
over the measurements given in the deed, 
if these are given’ as approximations. 
[Para. 6.] 
Kamakshi Ammal v. Ranganathan Chet- 
Har, (1969) 82. L.W. 142; P. K. A. 
B. Co-operative Society v. Government 
of Palestine, (1949) 62 L. W. 21: 
A. I. R. 1948 P. C. 207; Subbayya 


—————————M— 
* S.A. No. 1629 of 1973. 13th October, 1977, 


prn 


t 
pes 


an 


. Chakkiliyan v. Muthiah -Goundan, 
A.I.R. 1924 Mad. 493; Siztseshamuthu 
v. Gopalakrishna, A:I.R. 1963 Mad. 
147. i 


Appeal against the decree of the Court 
“Of the Subordinate Judge (I Additional), 
Madurai in Appeal Suit No.: 143 of 
1970, preferred against the decree of the 
` "Court of the District Munsif of Madurai 

Town, Madurai in Original Suit No. 370 
“Of 1967. TM | 


Ti. Mani, for Appellants. - 
‘The Court delivered thé following | 


JUDGMENT.—This second appeal: con- 
cerns the proper construction of a 
deed of sale of an item of immovable 
property. The purchaser in this case 
was the Church of South India Trust 
Association. The seller was one Anna- 
thai Ambrose. The sale was. effécted 
on 3rd--September, 1957 for à lumpsum 
consideration of Rs. 10,000. The subject. 
“of sale was a block of punja land in 
Goripalayam in- Madurai Town.. The 
land was in T.S.. No. 1571|2. The whole 
of that survey number- was of the extent 
‘Of 1 acre and 21 cents; The whole of 
ut belonged to the vendor, Annathai 
‘Ambrose. Under the conveyance, how- 
ever, she sold to the Church Associa- 
tion only a part of T.S. No. .1571|2 as 
therein described., The deed was drawn 
up in Tamil. It had a schedule which 
gave both the extent of the land and 
its boundaries. "The extent, as mention- 
ed in the sale deed, was 46-cents or 
about 20,000 square feet. The ‘bounda-, 
ries described in the schedule were with 
reference to the then existing landmarks. 
‘On the northern and eastern sides of the 
land in question there were-other lands 
belonging to third parties, and they 
‘carried their own distinct Survey numbers. 
In the schedule to the sale deed they 
"were so described. The boundaries on 
the southern and western’ sides could 
not, however, be so described. For both 
these boundaries fell in Annathai Am- 
"brbse's own land, bearing. the ‘same 
survey number, namely, T.S. No. 1571] 


t 
e 
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2: No plan or sketch was attached to the - 
sale deed to demarcate the boundaries, 
especially the- southern and western - 
boundaries. l 

time of the execution of 
this sale deed,-a Town-Planning Scheme 
had already been prepared for Chinna 
Chokkikulam Extension and Bibikulam 
Extension in Madurai Town. Both the 
Schemes covered, inter alia, portions of 
T.S. No. 1571/2. According -tọ . the 
Schemes, provision had been made for 
laying two Scheme roads, one running 
east to west and the other running. 
north to south. Portions of these roads 
were planned to be laid over T. S. No.. 
1571|2. .-Annathai Ambrose had already 
given,.or promised to give, to the Town- 
Planning authority such part of her 


Jand in : T.S. No. 157112 as would be 


necessary to lay.those Scheme roads. 
When Annáthai Ambrose ‘effected her 
conveyance in favour.of the ‘Church 
Association, the Scheme roads had not 
actually came into bemg. But it was 
apparently. agreed between the parties 
that the two -proposed Scheme roads 
should: constitute the southern and wes- 
tern boundaries ‘of the land sold. The 
schedule attached to the sale deed accor- 
dingly described ^ the two boundaries: 
thus: ER ud 


“On .the south by that part of the 
land bearing T.S.' No. 1571[2 given 
by the vendor for Chinna Chokkikulam 
Scheme Road, E-3, E-3; and .on 'the 
west by the portion of the land given: 
by .the vendor for the Bibikulam 
"Scheme. 'Road, PP”. 


3. The problem raised before me is 
whether the description contained in the 
sale deed fixing the -southern and wes- 
tern boundaries in' the manner afore- 
said is definite and identifiable? A rela- 
ted question, which has also to be ans- 
wered, is whether the extent stated in 
the.sale deed should prevail over the 
boundaries, which were, . described, as 
aforesaid, in the sale deed? 


4. - These were also the two questions 
which had figured in the two Courts 
below: ‘The questions arose because one 
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Joshua claimed that a certain extent of: 
land in the same T.S. No. 1571|2 be- 
longed to him as a Pastor. He claimed 
title thereto under a gift deed made by. 
the same Annathai Ambrose on 3rd May, 
1917. This was nearly ten years after 
the purchase effected by the Church 
Association. On the strength of this 
gift deed in his favour Joshua had 
made excavations, dug a well and put up 
fences in what the Church Association 
claimed to be the southern part of their 
own land in the same survey number. 
Joshus, however; maintained that the 
plot of land gifted to him by Annathai 
Ambrose was different and did not 
form part of the land which the Church 
Association had purchased earlier. The 
upshot of this controversy was the 
filing of a suit by the Church Associa- 
tion against both Joshua and Annathai . 
Ambrose for recovery of possession and 
also for mandatory injunction. Both the 
Courts below upheld Joshua’s claim. 
They expressed the view that what An- 
nathai Ambrose had sold to the Church 
Association was only 46 cents in T.S. 
No. 1571|2. They further held that the: 
subject-matter of the sale could not be: 
properly identified ^ with reference to 
the southern and western boundaries. 
They characterised the description of 
these boundaries in the sale deed as: un- 
certain, imprecise and indefinite, for the 
reason that as on the date of the sale 
deed no actual roads had at all come 
fmol existence and what were dès- 
cribed in the schedule to the sale deed 
were only proposed roads under a paper 
Scheme. On this reasoning both the 
Courts below dismissed the suit. In this 
second appeal the Church Association 
challenges the validity of this conclu- 
sion. It may be mentioned that by this 
time both Joshua and Annathai Ambrose 
had died, and: Annathai Ambrose's heirs 
now figure as respondents to the second 
appeal. 


5. Mr. T. R. Mani for the appellant 
argues that while the Church Associa- 
tion had lost in both the Courts below, 
that was because the matter had not 
been approached by either of them from 
a proper legal perspective. He said that 
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the precise identity of the property pur— . 
chased by the. Church Association from 
Annathai Ambrose was capable of being 

ascertained on a construction of the- 
document of conveyance. While descri- 

bing the próperty sold the deed sets out 
the four boundaries thereto. These, 
according to Mr. Mani, accurately, de- 

fined what was the.. subject-matter of 

the sale. The deed, no doubt, mentioned 

the extent, but it. was only appropriate 

as indicated by the word enr ** 
Mr. Mani further pointed out that the 

property conveyed under the deed was 

not a whole survey number, but only 

a part of it and there was no mention 

Of its measurements on the four sides, 

nor was any plan attached to the sale: 
deed. In these circumstances, Mr. Mani 

contended that reliance must be placed 

wholly on the boundaries given in the 

document to determine the precise 

subject-matter of the conveyance. 


6. The principle of construction ‘of 
grants made under instruments in’ writ- 
ing seems to be now well-settled not 
only in this:country,-but in many other 
systems as well. The principle accords 
with common sense and might be stated, 
broadly, thus: The subject-matter of the 
grant would depend on the intention of 
the parties as expressed in the relative 
conveyance deed. Where the deed sets 
out the extent and measurements cor-} 
rectly, there can be no difficulty in de- 
termining the subject-matter of the| 
grant. But where no measurements are’ 
given or the extent mentioned in the deed 
is either. vague or is'only a rough and 
ready ‘approximation, one has to look to‘ 
other indications in the deed in order to} 
fix the identity of the property which is’ i 
the subject of the grant. If the deed in]; 
question sets out the boundaries of thei 
property conveyed; then these bounda- 
ries will have to be accepted as a clear 
reflection of the intention of the grant- 
or and they will conclude not only the 
exact positioning of the property con- 
veyed, but also ‘its true extent. The 
boundaries given in the deed will also, 
in such cases, prevail over the measure- 
ments given in the deed, if these dre 
given as approximations. 
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7. These, as I understand the law, are 


‘the guidelines for the construction of . 


"written grants. During arguments as 
-might be expected, there was no dearth 
of citation of case-law on the point 
"under discussion. The cases referred to 
by learned counsel were not many, but 
‘they had a wide range. One of them, 
for instance, dealt with the position 
-under the Ottoman law, and the decision 
was that of the Privy Council The 
Judicial Committee were disposing of 
-an appeal from the then Supreme Court 
<f Palestine, and in the course, of their 
judgment they had occasion to draw 
‘a parallel between the Ottoman law and 
the English rules of construction bear- 
ing on the same. subject. Learned coun- 
sel for the respondents brought to my 
notice a recent decision of a learned 
single Judge of this ` Court which is 
noteworthy, if I may say so with res- 
pect, for its catalogue . of case-law to 
date. 


8. Büt before I draw upon the autho- 
rities in some more detail, I think I may 


‘mention an argument or. two addressed : 


by learned counsel for the respondents 
"with special reference ^ to-the facts of 
this case. He said ,in the first place, 
that on the pleadings subscribed to by 
the plaintiff ^ Association themselves, 
there was no case at all in the suit for 
‘the respondents to meet. He explained 
by saying that'even according to the 
plaint averments the property purchased 
by the Church Association was only of 
the extent.of 46 cents. If this were so, 
then, the land subsequently obtained by 
J oshua under the gift from Annathai 
Ambrose could not touch, much less 
‘overlap, the plaintiff’s property at any 
point or to any extent..It seems to me, 
however, that the arugment, so put, is 
based on a misreading of the plaintiff’s 
pleadings. I have’ perused the plaint 
and the schedule thereto and also look- 
ed into thé sketch attached 
plaint. 


at all anywhere in their pleadings. On 
the contrary, their case had always been 
that the property purchased by them 


under the sale deed dated. 3rd Septem-- 
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to the’ 
I am satisfied that the plaintiff 
Association had not given up their case: 
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ber, 1957 cannot be confined to 46 cents 
alone merely for the reason that the 
deed mentions that figure, but that the 


true extent of the land conveyed must 
:;be ascertained by reference to the boun- 
‘daries of the property conveyed under 


the instrument. 


9. Turning from the pleadings in 
the case to the concerned deed of sale, 
the respondents’ learned counsel sub- 
mitted that the schedule to the deed 
clearly evinced an intention to pass 
the title only in respect of 46 cents. 
According to learned counsel, the 
figure mentioned was by no means an 
approximation. He conceded that there 
was, a rider "approximately" in the 
schedule, but he explained it by saying 
that 'it referred not to 46 cents but to 
another calculation found in the sale 
deed, namely, 20,000 square feet, This 
argument’ seems to me to be based on 
a mis-conception. There are two 
measurements given in the sale deed, 
one in terms of cents and the other in 
terms of square feet. The sale deed 
also employs the qualifying adjective 
“amri” ‘or approximately, in connec- 
tion with the area of the land sold. In 


my view, there is no acceptable reason 
why the parties should have intended 
the qualification “approximately” to 


apply to one calculation and not to the 
other, both of: which are found cheek by 
jowl with each other in the schedule to 
the'sale deed: Nor is this all. In a con- 
temiporaneoüs receipt passed by the ven- 
dor in favour of the plaintiff Associa- 
tion, the qualifying adjective “approxi- 
mately” is found employed by the ven- 
dor with reference to both the measure- 
ments, the one given on the basis of 


cents and the other on the basis of 
square feet. The obvious inference 
must, accordingly, be that the refe- 


rence in the sale deed to 46 cents is 
merely arn approximation, not intended 
to be a true guide to the correct ex- 
tent of the entire subject-matter of the 
sale. We.have, therefore, to face the 
question: which is to prevail in this 
sale deed, the boundaries or the extent? 
10. On this question, learned coun- 
sel for the respondents contended that 
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the principle that the boundaries should 
prevail 
the document in a matter where the 
two were in conflict, cannot be applied 
in this case for the reason that the 


crucial boundaries ` were themselves in-’ 


definite and uncertain. .According to 
the learned counsel, it was only in cases 
where the description of the boundaries 
was clear cut as against an inaccurate, 
inconsistent or confused statement of 
the extent or area that one is free to 
determine the subject-matter of sale by 
reference to the boundaries, but where 
the boundaries themselves are not easily 
determinable by reference to what is 
contained in the sale deed,.the subject- 
matter of the sale has got to be fixed 
with reference only to, the extent men- 
tioned in this sale deed... Turning to 
the present case, learned. counsel for the 
respondents said that the boundaries 
mentioned in the sale,deed cannot be 
adopted; as the test, because two of the 
boundaries ‘mentioned in, the schedule, 
namely, the southern and the western, 


which are.very material, are not clearly | 


stated, but are indefinite and uncertain. 
It was further stated that those boun- 
daries were imaginary and non-exis- 
tent. It may be recalled that these two 
boundaries were rendered in the sale 
deed with ‘reference to the two pro- 
posed Scheme roads under the Munict- 
pal Town-Planning . Schemes. It is com- 
mon ground that at the time of the sale 
by Annathai Ambrose in favour of the 
Church Association under deed dated 3rd 
September, 1957; the..Scheme roads did 
not exist atall, and they were to be- 
come realities only several years after- 
wards, in 1966 or so.- Learned counsel 
founded his argument on this factual 
consideration and said that since the 
two roads mentioned in the sale deed as 
the southern and- western boundaries 


were roads only on paper, they cannot, 


be regarded as a clear cut indication to 
fx the location -and the area of the 
property sold. Learned counsel cited 
the judgment of Natesan, J., in Kamak- 
shi Ammal v. Ranganathan Chettiar, 
and relied on -the following observation: 
rr — 


1. (1969) 82 L.W. 142. 


TEN MADRAS LAW JOUANAL REPORTS 


over the extent mentioned in , 


(1975 


“For a sale deed of an extent identi- 
fied by boundaries, it is essential that 

. the boundaries must be well defined 
and identifiable". 


The respondents’ learned counsel said 
that in this case the southern and the 
western boundaries were neither well- 
defined nor identifiable for they ‘were 
roads which were simply non-existent 
at the time of the execution of -the 
sale deed. n? | 


11.. I cannot accept these arguments 
as tenable.. I agree, with respect, with 
Natesan, J., that the, boundaries, .if 
they are to, be relied on-as an over-rid- 
ing aid to the construction of a .pro- 
perty-schedule must be clear cut and 
well-defined. But I- do not accept -the 
argument of .counsel. that merely be- 
cause, the roads mentioned. in the sale 
deed were but Scheme. roads and had 
no physical existence at the date of 
the sale deed, the description of the 
boundaries was’ anytheless certain or 
definite. ` l 


12. In the written statement filed by 
Joshua and..Annathai Ambrose in the 


.suit it was, iter alia, pleaded that the 


Scheme’ roads mentioned in the. sale 
deed dated 3rd September, 1957 were only 
tentative and in the final Town-Planning 
Scheme. the Scheme roads got shifted: 
and realigned.  But.no-evidence---was 
given to make good - this allegation 
éither by. summoning: the town-planning 
records or by examining the “Town 
Surveyor. We must, therefore, proceed- 
op the footing that the Scheme roads, E-3 
E-3 running east to west and F-F run- 
ning north -to south, which were men- 
tioned in the sale deed as forming the- 
southern and western boundaries res- 
pectively were not’ altered either in 
blue print or’ in implementation. Be- 
sides, the sale deed did not describe the 
two boundaries as roads, ‘but as-land 
forming part of T. S. No. 1571/2 and. 
belonging to the vendor and which she 
had given for the purpose of forma- 
tion of the Scheme -roads.- In order to- 
fx precisely the boundaries-.so . descti-- 
bed all that was required -was -to refer. 


II) 


to the blue print of the Town-Planning 
Schemes and then demarcate the boun- 
caries for the suit property in T. S. 

.1571/2 along’ the same lines 
2 for the Scheme roads. That 
there could be no room for doubt “in 
drawing the boundaries on the land 


with reference to the blue print of the 


Scheme roads under the Town-Planning 
Scheme is found ` from the report, of 
the Commissioner whom the trial Court 
had'appointed for the purpose of identi- 
fying the property. 
with ‘the assistance of the Town Surve- 
yor ‘had produced a' neat sketch of the 
suit property with clear boundaries ` om 
all sides enclosing it. Hé also produced 
a report wherein he was able to describe 
the boundaries : in words. In these 
events,;-it seems'to me quite. inapposite 
to dub as uncertain and undefinable the 
description ‘of the southern 7 and..the 


western ‘boundaries of the suit property: 
deed - dated: 
3rd September, 1957. T eh rit 


as mentionéd in the.sale 


13. ‘It'may Be that at “the time of the 
sale- deed the Scheme roads E-3 E-3 


and F-F were only paper roads. But 


so too are survey numbers,"which are 
only paper numbers, ` in'a manner of 
speaking. One has to identify the sur- 
veyed.lands with reference to survey 
numbers if.one has to do it. accurately. 
In the case of survey numbers, there 
are survey .records. . 
the blue print and Scheme with the 
Town-Planning authorities do the func- 
tion of survey maps and survey re- 
cords. I remarked earlier that the sale 
deed itself did not contain any sketch 
or plan delineating the property by its 
boundaries. But two of its boundaries, 
the northern and the eastern, were easily 
identifiable by reference to other survey 
numbers. The’ other two boundaries, 
in my view, are no less identifiable for 
the fact that one has to go to the town- 
planning records rather than to the 
survey records to do that. The Equator 
is often described as. an imaginary 
line, but for all that it is not difficult 
to’ fix its course at any point where it 
runs, if it became necessary. In the 
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sale deed in question in the present case; 
even if one describes the Scheme roads. 
as imaginary, the place where they were 
proposed! to be laid were by no means 
non-existent. They were very: much 
real, and the vendor must have known 
the place well enough when she des- 
cribed the boundaries in. terms thereof. 
I must, therefore, reject the contention 
that the narration of boundaries in 
this sale deéd suffers from uncertainty 
and vagueness. 


ES 


"I had earlier referred, in pass- 
ins to a decision of the Privy Council, 
on a similar point arising under. the 
Ottoman law.' I regard that decision 
as particularly relevant in .the . context 
of the present. case. .The decision of 
the Judicial Committée is reported : as 
P. K. A. B.. .Co- -operative Society v. 
Government of Palestine. The question 
in: that’ case was - whether 'the« extent 
of-a-given grant was-to be fixed by the 
boundaries or by the area as stated there- 
in::. The boundaries were not physi- 
cally recognisable boundaries at the time: 
of. thé grant, but on the basis of the indi- 
cations in the deed of ‘grant, they, were 
sibsequently demarcated.. The . Privy 
Council accepted the findings in regard: 
to' the fixation of the boundaries as 
decisive’ and ‘proceeded to examine the. 
question whether the extent of the grant. 
could be fixed by those botindaries, or 
by the area as stated in the -document.. 
Their Lordships decided that the prin-- 
ciple of preferring a ~description "by 
fixed boundaries to a conflicting ` des- 
cription by area was applicable to- the 
construction of the grant in question: 
Drawing parallels between'English law 
and other systems, the Judicial Committee- 
observed. : 


“In English law the statement as o 
area therein would be rejected as falsa 
demonstratio and their Lordships’ atten- 
tion has not been: called to, nor are 
they aware of, any provision of Ottoman 
law to the contrary effect. On, these 





1. (1949 62 L.W..21: ALR. 1948 P.C. 
207. OM 


e 
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grounds they hold-that what was granted 
in- - 1882 was what was contained by- the 
boundaries as now determined. " 


15. It may be observed that in the 
Privy Council case, as in the instant 
-case, the boundaries described in the 
«deed of grant were not, at the moment 
of the grant; physically perceivable in 
the property conveyed. Nevertheless 
the principle, as stated by the Judicial 
Committee, would seem to be.that if 
‘tthe boundaries mentioned in the deed, 
although not discernible at that time 
physically àre yet capable of being sub- 
‘sequently demarcated .from -what is 


‘stated’ in the deed’ itself; then" the des 


-Cription in the document, such as it 
contained, might be enough to invoke 
the principle that boundaries" of the pro- 
-perty - convėyed will .prevail over à 
‘conflicting description of its extent. 


16. On the . general proposition. of. 
law which attributes over-riding impor- 
tance to boundaries as opposed to an 
‘inconsistent description of the extent 
‘of the property conveyed, Mr. Mant 
-cited two decisions, both of this Court. 
‘The earlier decision is that of a Divi- 
sion Bench reported in Subbayya Chak- 
‘Riltyan v. Muthiah Goundan*, In that 
case it was laid down that ordinarily 
"when à piece of land is sold with defi- 
-nite ‘boundaries, unless it is very clear 
Írom the circumstances of the sale that 
‘a smaller extent than what is covered 
‘by the boundaries was intended to. be 
sold, the rule of interpretation is that 
"boundaries must prevail as against the 
measurements. It may be observed that 
the sale deed in the present case not 
only meritions the extent ever so appro- 
ximately; it also lacks particulars of 
measurements: I regard, therefore, the 


‘ruling of the Division Bench. as, appli-. 


cable à fortiori to the present. case. 


‘17. Mr. T. R. Mani also referred 
to a recent decision in Siviseshamuthu 
"v. Gopalakrishna, wherein a learned 
single Judge of this Cotirt, after citing 





l. ALR. 1924 Mad. 493, 
:2. AJR. 1963 Mad. 147. 
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the earlier authorities -on the subject; 
reiterated the-legal position to the effect 
that where the -property sold is part of 
a definite survey number and in the rele- 
vant sale deed the exact boundaries of 
the part sold are given whereas - the 
area mentioned is only approximate, 


the description by: boundaries should 
prevail in ascertaining the actual  pro- 
perty sold under the document. 

18. It "seems to .me that the diffi- 


culties, if any, in this branch of the 
law relating to construction of grants 
lie, not so much in the ascertainment 
of principles; . but. in their- application. 
In the present case both the Courts 
below. had apparently consulted the 
authorities. | Nevertheless; they ' had 
arrived at wrong conclusions. This was 
because their approach to the case on 
hand was based on two cardinal mis- 
conceptions, namely, (1) that the des- 
cription of the extent of the land sold 
under the conveyance was definite 
and (ii) that the boundaries set out in 
the sale deed, were indefinite, and un- 
certain. I. haye shown | that on both 
aspects the Courts below, had made a 
wrong approach. This had led to their 
misapplying the principles of. construc- 
tion to the suit document. 


19. For the reasons stated above, 
I allow the second appeal, set aside’ the 
judgment and ‘decree of the Courts 
below and decree the; suit as prayed 
for with costs here. ^ 


R.S. 
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Balasubrahmanyan, f. 
M. P. Palaniswamy Thevar v. 
(JJ. K. Krishnamurthy. 
4th April, 1978. 
l - A.A.O. No. 676 of 1975. 
Civil Procedure Code (V of 1908), Order 41, 
rule 23—Remand by the appellate to the 
lower Court—Only ground stated was that 
findings was rendered on all issues in one single 
paragraph—Remand order nol justified— 
Civil Procedure Code (V ef 1908), Order 20, 

Rule 5. 


The appeal was against an order of remand . 


made by the learned Subordinate Judge 
of Madurai setting aside a judgment of 
the District Munsif and directing him 
to dispose of the suit afresh.’ The ‘only 
ground on which the learned Sibordi- 


nate Judge set aside the District Munsif’s’ 


judgment was that while there were as 


many as 9 issues in the suit, the District : 


Munsif had rendered his findings on’ all 
these nine issues in one single paragraph, 
discussing all the' issues together and not 
giving separate findings against each 
and every one of the issues. 


Held: The Code of Civil Procedure has not 
laid down any inviolate principle “one 
issue one paragraph”. Order 20, rule 
9 can easily be reduced to an absurdity 
by an over-liberal understanding of its 
provisions. This provision in the Code 
is merely a guideline to the Court and 
it incorporates a bare rule of conveni- 
ence. The idea is that it would assist 
everyone concerned, the parties, their 
counsel, as well as the Courts, if the 
findings of the trial Court are rendered 
in a manner which avoids confusion. 
The relevance of devoting separate para- 
graphs for individual issues lies only in 
so far as they lead to clarity and conveni- 
ence of reference. It follows} therefore, 
that when this guideline is not followed 
by the Court, in a given case, what the 
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judgment would suffer from is not invali- 
dity, but lack of lucidity. If the learned 
Judge had rendercd separate findings 
under each issue, it would, no doubt, 
entail lesser strain on those who have 
to read and examine those findings. 
He has certainly not rendered the task 
of the appellate Court easy. But, on 
that account, he cannot be ordered 
to rewrite his judgment. For, if this 
were the criterion, a judgment may be 
sct aside for containing too few para- 
graphs as well as for containing too 
many. ‘The Appellate “Court, must 
always go into the substance of the 
judgment under appeal. The judgment 
of the Court below cannot be set aside 
merely on grounds of composition or the 
structure of paragraphs. 


The order of remand was set aside and 
the appeal was allowed. 


4. Ramanathan, for Appellant. 


N. Thiagarajan, for P. Ananthakrishnan 
Nair, for Respondent. 


R.S. 
Nainar Sundaram, F. 
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Rajendran v. 
Rajammal. 

10th April, 1978. 
G.R.P. No. 1597 of 1974. 


Coil Procedure Code (V of 1908), Order 
33, rule 5-D (1)—Petition to sue as indigent 
person—Defence suit barred by principles of 
res judicata—Finding by lower Court 
that = petitioners are paupers—The suit 
also barred by principles of res judicata— 
Order whether liable to be set aside. 


So far as the State of Tamil Nadu is 
concerned, by an amendment in 1940, 
for clause (d) of rule 5 of Order 33, a 
substitution has been made by incorpora- 


ting (d) (1) also to go along with clause 
(d) which reads thus: 


*(d) Where the allegations do not show 
a cause or action, or 


(4) (1) Where the suit appears to be 
barred by any law, or". ' It is well 
settled that if the allegations of the 
applicant rima facie disclose a cause cf 
action the Court ought not to embark 
upon the consideration of a compli- 
cated or doubtful question of law or fact 
that may arise upon the allegations of 
the applicant for the purpose of deter- 
mining whether the allegations show a 
cause of action for it is contrary to, the 
scheme and the provisions of Order 33 
that the Court for the purpose of dis- 
posing of an application for leave. to sue 
in forma pauperis should decide issues 
affecting the merits that more properly 
and fairly can be determined at the 
hearing of the suit. The Court is not 
bound to go beyond the facts apparent 
on the face of the petition or plaint and 
the Court has to look into the allegations 
made by the'applicant and should not 


enter into the merits or demerits of the 
j ! 


2 


, 


claim but it has to decide the question 
from the allegations found in the peti- 
tion or ‘plaint itself. These principles 
will apply both for clause (d) and clause 
(d) (1) of Order 33, rule 5 of the Code . 
of Civil Procedure as they stand incorpo- 
rated by.the amendment introduced in 
Tamil Nadu. 


Vijaya Pratap Singh v. Dukh Haran Nath 
Singh and another, (1962) 2 S.C.R. (Supp.) 
075 : (1964) 1 S.C.J. 266 : (1964) 1 
An.W:R. (S.C) 79: (1964) 1 M.L.J. 
(S.C.) 79: A.L.R. 1962 S.C. 941. 


Anganna Goundan v. Angamuthu Goundan 
and another, I.L.R. (1956) Mad. 1035: 
(1956) 1 '/M.L.J. 300 : 69 LW. 179: 
A.I.R 1956 Mad. 271, followed. : 


The order of the Court below cannot be 
sustained and accordingly the revision 
is allowed. 


S. K.. Narasimhan for T. R. Rajagopalan 
and T. R. RHajaraman, for Petitioner. 


R.S, 


Á ee ee 
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Nainar Sundaram, F. ` 


Kandaswamy Gounder ». 
i . Sinna Gounder., 
12th April, 1978. , 
'C.R.P. No. 1649 of 1974. 


Zamil Nadu Cultivating Tenant’s Protection 
Act (XXV of 1955), section 4 (5)— 
Scope and Applicability. 


In this revision the cultivating tenants, 
the legal representatives of the original 
cultivating tenant under the Tamil Nadu 
Act XXV of 1955 were the petitioners. 
The respondents were the landlords under 
the Act. The original cultivating tenant 
one late Ayya Gounder, wanted restora- 
tion of possession under section 4 (5) 
of the Act on the ground that he was 
dispossessed on 20th Adi, 1969. The 
landlords put forth a plea that there 
was a surrender by another son of Ayya 
Gounder, and in view of that, the peti- 
tion under section 4 (5) of the Act was 
not competent. 


Admittedly there was no order of eviction 
under section 3 (4) of the Act. The 
original cultivating tenant was not dis- 
possessed pursuant to any order of 
eviction. It is not possible to give a 
restricted meaning to the expression 
“evicted” occurring in section 4 (5) of 
the Act, so as to say if not evicted under 
sections 3 (4) of the Act, the cultivating 
tenant should have been evicted only by 
force, so as to come within the purview 
of the provision. If there had been no 
taking up of possession pursuant to 
orders under section 3 (4) of the Act and 
if the cultivating tenant was disposses- 
sed by the landlord and if possession 
had been taken by and was found to be 
with the landlord, the cultivating 
tenant would definitely be entitled to 
seek the reliefs under section 4 (5) of 
the Act. The matter would stand on 
different footing, if it was a case of volun- 
tary surrender of possession by the culti- 
vating tenant. Such is not the case 
here. Jt may not be incumbent on the 
cultivating tenant to prove that by 
force only he came to be dispossessed to 
succeed in getting the relief of restora- 
tion. The manner in which the culti- 
vating tenant came to be dispossessed 
con only be a matter of evidence; But 
once it is found that possession was taken 
M.—-N. R.C. 


from the cultivating tenant by the land- 
lord and that possession is now with 
the landlord-and when such possession 
has not been taken pursuant to orders 
under section 3 (4) of the Act, the culti- 
vatig tenant will be entitled to get 
restoration of possession, unless it is a 
case of voluntary surrender. 


N. Varadarajan, for V. C. Veeraraghavan, 
for Petitioner. 


G. M. Nathan, for Respondent. 


R.S. Petition allowed. 


Ramaprasada Rao, O.C. 7. 
Susiladevi Ammal v. 
The State of Madras by 
the Collector of Tanjore 
at Tanjore. 
26th April, 1978. 
C.R.P. No. 2684 of 1974. 


Tamil Nadu Land Ceiling! Act (LVIII of 
1961), sections 22 and 23—KEffect of— 
Fawr, simple and genuine sale— Could be 


taken into account by the Authorised Officer 
Jor fixing the holding—Partition effected 
after the Act came into-force void. 


In this petition, there was no dispute that 
lamil Nadu Act LVIIIof 1961 had to 
be applied to the facts. The holding 
of a landlord has to be determined as 
on 6th April 1960. 'The notified date 
is 2nd October, 1962. Notifications 
under sections 12 and 14 have not been 
issued. The question arose whether a 
sale effected by the landlord after 6th 
April, 1960, but before the notified date 
and in any event before the notification 
under section 12, had to be considered 
or not for the purpose of fixing the 
quantum of the land-holding. Section 
22 of the Act does not lay down an 
embargo on the consideration of such 
sales particularly to discover there— 
from whether the sale was a motivated 
sale or designed sale. If such a sale 
effected by the landlord was for the pur- 
pose or  circumventing the law and 
the Act in question, then it could be 
ignored. If however, it wasa fair, simple 
and genuine sale, it could be taken into 
account by the Authorised Officer; that 
this is the effect of section 22 of the Act 
is seen from a decision rendered in 


~ 


JVaganatha Ayyar v. Author ised ` Officer, 


(1971) 1 M.L. J.. 274. 


As law is always tempered with mercy 
‘and justice is a product of such merciful 
application of law, the Appellate Autho- 
rity should have'given an opportunity 
to the petitioners to: refer to the sale 
deed dated 16th June, 1962 and satisfy, 
if they could, that it was a genuine one. 
This opportunity was not given to the 
petitioner. To that extent, there is a 
material irregularity i in the ‘order which 
has to be correct ed. 


4 


As the law stands any partition effected 
after the Act came into force shall be 
‘void and shall be ignored by the Autho- 
rised Officer. The Civil Revision Peti- 
tion was partly allowed.and the subject- 
matter was remitted to the Land 
Tribunal for a fresh consideration. ` 


M. Kimario Pillai, for Petitioner. 


K. Venkataswami,, Additional Government 
Pleader, for Respondent. . U T 
RS. ^c :———— Petition partly allowed. 


~ 


Tod 


Ramaprasada Rao, GF: - uu 
. V. P. Abdul Rahman 
` Abdul Sattar 
Suffia Bi v. 
: Ganga Chandrasekaran. 
23rd Tune, 1978. `. 


G.R.P. Nos. 985, 990 and 1278 of 1978. 


Tamil Nadu Buildings (Lease and Rent 
Gontrol) Act (XVIII of 1960) as amended by 


Act (XXII of 1973), section 10 (8)— 


Three persons owning  building—Eviction 
petition by one co-owner—No written con- 
sent by other co-owners—Petition for eviction 
whether maintainable. 


Assuming that a co-owner as the respon- 
dent in the present case was collecting or 
receiving the rents from the petitioners, 
as an agent’ of other co-owners and 
also for himself, the sub-section demands 
that a petition for eviction under section 
10 under one or other of the accredited 
methods provided for therein is main- 
tamable only if the previous written 
consent of the landlord is obtained for 
the purpose. The co-owner shall not 
without the consent of others, file an 
application for eviction, and if a question 
arises as to whether he had obtained 
any. such consent, which could be 
established in the alternative even in the 
course of the proceedings, it would be 
ingenuous to extend -the intendment of the 
prescription as meaning that the previous 
written consent should be given even 
before filing a petition to obtain an 
order for eviction. Thé entitlement of 
the owner: for eviction. of a tenant, 
referred to in sub-section (8) could be 
construed literally or liberally. If, 
therefore, the written consent is obtained 
and if that written consent of the other 
co-owners sufficiently reflects the posi- 
tion that they gave the consent even at 
about the time when the petition was 
filed, then, the Court, which appreciates 
such evidence, could come to the con- 
clusion that there has been such a 
previous. consent as required under 
sub-section (8). The revisional provi- 
sion in section 25 of Act XVIII of 1960 
enables the High Court to satisfy itself 
as to the regularity of the proceedings 
or. its correctness, legality or propriety 
of the proceedings or any decision which 
comes up before it for challenge. Tt 
cannot be said that post facto consent 
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in writing of the co-owner, which IS. 
declaratory of such consent having been 
given to "the" co-owner who files the 
petition does not reflect the position that 
there was such previous written consent 
of the other co-owners which entitled 
"the" co-owner to apply for eviction of 


the tenant. 


P. Raghaviah, for Appellant. 
R.S, 


—— Petition 
dismissed. 
V. Balasubrahmanyan, 7. l 
Ramachandran 
Pillai v. 


. Swamikannu Asari. 


23rd June, 1978. 
, 9.À. No. 1999 of 1974. 


Civil Procedure Code (V of 1908), Order 9, 
rules.8 ‘and 9 and Order 17,nile 3—Suit posted 
Jor trial in the Special Court—Plaintiff’s 
counsel reporting to Court want of instruc- 
tions—No application for adjournment— 
Plaintiff not adducing any — evidence— 
Suit dismissed on “merits—Dismissal -order 
whether liable to be set aside. 


In the instant case the judgment of the 
trial Court did not:say under what cir- 
cumstances the Court ‘proceeded. to 
decide thé suit on merits. But the: notes 
paper read’ with the decree of- the trial 
Court clearly showed that the plaintiff 
was absent and his counsel had reported 
no instructions. -The appropriate man- 
ner open to the Court to proceed in the 
circumstances of the present::¢ase was 
under clause (6) of rule:3. of Order 16, 
Civil Procedure Code . This refers the 
Court to the procedure. prescribed under 
Order 17, rule 2. 


Under Order? there are several provisions. 
Rule 8 of Order 9 is the appropriate 
provision to be read with Order 17, rule 2 
in the circumstances of the present case. 
In this case, a combined reading of 
Order 17, rule 3 (b) with Order 17, rule 2 
read with Order 9, rule 8 makes it incum- 
bent on the Court to dismiss the suit for 
default of appearance of the plaintiff 
even if the default consists in non-produc- 
tion of evidence or non-attendance of the 
witnesses or any other statutory block 
in the further progress of the suit. In 


f 
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' this case it^wa$ cleár-beyond: doubt that ' The Subordinaté Judge’s Court Vellore, 
the plaifitiff while not in æ position to.'callv will have jurisdiction only if it was. esta- 

'. evidence and in a position to get on with» blished that the. lottery ticket which was 
,the isuit was also himself physicallly .'-alleged to: be stolen was stolén-from the 
: absent. The Court had therefore to proceed: . custody of the first respondent herein 
..only.on the basis of the procedure. laid v within the jurisdiction of the said Court. 
down in Order 9, rule 8, Civil Procedure: The same has-not- yet been established 

. ‘Code. and: notion the basis that the plain- .ànd thelearned Subordinate Judge is fully 
tiff was present in -Court. . ‘aware of it.and has expressly stated that 
wm the said question can be: decided only at. 

. In these circumstances. the dismissal O: .the trial of the suit: Under these: circum- 
the suit p the. trial Court is invalid. and, stances, when the question whose: decision 
itis a nullity. " will have the effect of affecting the jurisdic- 
‘tion of the Subordinate Judge'$' Court, 
‘Vellore one way or the other,. has to: be 
‘decided .onlv . on. taking. evidence, the 
V.T. Gopalan ànd S.- Radh&gópalan,. : for learned Subordinate Judge was in error 
Respondent. ; .in deciding the same. as a preliminary 

‘point without . taking ~ evidence. 


R.S. Venkatachari. .and. Ri! Mangatmannan, 
for Appellant. i 


R.S. ————— of” ‘Petition’. allowed. 
Ismail, F. 


The order of the learned. Subordinate 

| .Judge is set aside.and the question of 

~ Naziruddin v, jurisdiction is to be tried along. with -other 
T. P.A. Annamalai., questions, after taking. evidence.: There 


23rd Fund) 1978. v. C.R.P.No.2810 of. will be:no. controversy . that if the first 
i l 1977. "respondent. establishes that the. lottery 


-—- 


! e e ' :ticket.was stolen. from.his custody . within 
Uttar Pradesh Statė. ‘Lottery Rules (1969), the jurisdiction. of -.the . Subordinate 
rule. 35—Civil Procedure Gode (V of 908),1 . Tudge's:Court, Vellore,. the -Court will 
section ! 20 . (c)—Fursdiction ‘regarding: ‘suit, have. jurisdiction. to . entertain the suit 
for ‘declaration «that plaintiff won the first under section: 20 (c) of the Code of Civil 
prize on'a lottery ticket—Lottery-conducted by Procedure. 
Uttar» Pradesh ‘+ Government—Lottery: ticket | 
alléged to be stolen~Suit filed in Vellore. Court~ K: . Parasaran, for. Sf Jagadisan . and... V. 
—Vellore Court, whether has: Jurisdiction. > Balachandran, for Petitioner.. 


Itis -Well established that the jurisdiction :/ M. R. Narayanaswamy, : for P. Raghaviah, . 
ofa Civil Court can be taken away. only ' for.First Respondent. 


by.an express provision or by necessary : Mrs, Gomathi, for Additional Government 
implication :and ousting the jurisdic- Pleader for 5th. Respondent. 

tion of a civil Court should not and ought 

not to be ‘lightly inferred from an ambi- . R.S. ———— Ordered accord- 
guous: provision. .In this particular , ingly. 
case it is the common case of the parties l 
that: rule: 35 of. the Uttat Pradesh State 
Lottery.Rules,1969,does not expressly take 

away the jurisdiction of. any other Court, - 

and vest. the’ exclusive jurisdiction only 

in-the ‘Courts in Lucknow. The expres- 

sion legal, Jurisdiction’, is so ambiguous, 

so: nebulous. and so tenuous to draw the 

inference that the. said rule 35, necessarily 
refers: to. the. jurisdiction of the.Courts 
in.Lucknow alone. «Consequently it can- 

‘not be.said that by rule 35 the jurisdiction 

of.the other Courts has been taken away 

and. the. exclusive jurisdiction has been 

vested . only. in.the «Courts. in Lucknow. 


- 


x 


Ramaprasada Rao, CJ. and 
, Ramanujam,:J . 


General Surgical Corporation v. 

Rao Bahadur Allathoor 

pU ‘Nathamuny Chetty Charities. 
oth July, 1978. 

- .. O. S. K; Nos, 82 and 83 of 1977. 
High Court Original Side Rules, 
"Order 13,-rules 1 (e) and 2 —Properiy 
- belonging to charitable trust—Agreement 
for sale— Advance pad with forfeiture 
clause — Purchaser committing default 
dn'spile of further time granted-—V endor 
‘entering into ‘agreement. with another 
‘buyer and applying -to Court for permas- 
sion under: Order 13 — Permission 
granted by .. Court—Order. 
Previous intending purchaser not a neces- 
sary party in. the subsequent application. 


The! appellant ‘entered into.an agree- 
ment with ‘e charities to buy a property 
on 16th April, 1976 for a consideration 
of Rs. 5,00,000 and paid an advance of 
Rs. 10,000 and agreed to complete the 
sale within three months thereafter. 
There was a clause in the' agreement that 
the advance would stand forfeited in case 
of failure by the appellant. The Trust 
approached the Court for permission to 
sell and this was grahted on 28th April, 
1976: ' Thereafter the appellant took 
time for performing. the contract from 
time to time and defaulted. ^ Finally 
when the ‘charities found that the appel- 
Jant did not evince any terest, they 
negotiatéd elsewhere and filed an appli- 
cation.on 22nd August, 1977 before Court 
in originating summons taken out earlier 
to sell the property to another person. 

This permission was granted. The ap- 
pellant thereafter filed two applications, 
one to implead himself as a’ party and 
the other 'for:getting the order of Court 


permitting the sale to another 
person cancelled. The Court  dis- 
missed the two applications on 


the ground that the appellant did ot 
have an interest in the immoveable pro- 
perty which was the subject-matter and 
therefore was not a necessary party. Fur- 
ther the Court also held that in the origi- 
nating summons the trustees only sought 
permission to sell the property and that 
bs itself could not create any right in the 
prospective buyer. On appeal, 
M—NRG 


of Court-fee, etc. 


the - appellant- 


challenged | 


Held: Though originating summons was 
a; creature ofsa special procedure pres- 
cribed by the Original. Side-Rules which 
contemlated a-certain’ method by which 


‘trustees: of trust properties" could, with- 


out incurring heavy expenditure by way 
, could move the Court 
and secure orders relating to matters 
connected with the administration of trust 
property, yet in a matter like the one 
under consideration no vested right ih 
had ever been affected. 

Whatever rights the appellant might have 
under the;writlen agreement entered into 
between himself and the trüstees, as seen 
from ‘the -agreement dated 16th April, 
1976, he could not. project a right-knowa 
to law-i by reason of the permission grant- 
ed by the Court to the trustees to-sell the 
property. If therefore no right known 
to law followed from the order of this 
Court made on 28th April, 1976, ne 
further disscussion was necessary.’ ` 


B. R. Doha, for Appellant. 
fa S. Rongaraja, for Respondent. 
S.J. 


Ramaprasada Rao, CJ. and 
— J£. 


Appeal dismissed. 





Bürgbige Compor v. 
| Chief Controller of Imports and 
. Exports, New Delhi. 
6th July, 1978, 

-. - W.P. No. 6078 of 1973. 


C Consitulis of India (1950), Article 
226—Licénce for import of dates ar 
Quota certificate issued to established im- 
porters—Issue based on previous imports 


- Public notice-in respect of dates and 


fresh fruits —- Basic period for dates 
different from that for fresh fruits — 
Petitioner claiming applicability of basic 
period for, fresh fruits, to dates also and 
claiming an additional licence—If can be 
allowed—No discrimination in adoption 
of basic periods—Mandamus refused. - 


In 1971, public notices were issued by 
the Government of India under which 
quota certificates could be obtained by 
established importers in relation to their 
previous imports in respect of two items 
viz., dates and fresh fruits. The basic 


period for calculating ‘the . quota was 
1951-52 to 1966-67 for all items unless 
otherwise provided for. But in respect 
.of dates, it was provided that the: basis 
.would' be past imports of dates from 
Iraq from 1956-57 to 1965-66. So far 
as fresh fruits were concerned, the said 
period. was 1951-52 to 1966-67. The 
-petitioner who was granted. a quota cer- 
.tificate: for Rs. 83,556 claimed that he 
would’ be entitled to a certificate of the 
value of Rs. 1,54,246 if the basic period 
was 1951-52 to 1966-67 as in the case of 
other articles and accordingly prayed for 
the issue of a writ of mandamus on: the 
ground that there was discrimination in 
the adoption of basic periods. 

‘Held: Firstly, the fixation of two basic 
‘periods for two different and separate 
subjects of importation did not pose any 
differentiation and, therefore, it did not 
Tesult in discrimination. Discrimination 
could -be attributed only in cases where 
similar products and similar persons were 
given differential treatment without any 
reasonablé basis for making such discri- 
mination. . Public policy which was the 
creation of the administrative machinery 
of the State depended upon myriad ob- 
jectives which were sought to be achie- 


ved with the aid of spécial knowledge : 


and expertise. at the State's command. 
The fixation. of the value of the quota 
certificate, based upon basic periods etc., 
involves an impact on foreign exchange: 
Obviously this was in the mind of the 
authorities, who were responsible for the 
issue. of: the public notice fixing different 
basic periods for different products. 


Only if there was a violation of a public 
duty by a public officer in the^ normal 
dischargé of his duties, a writ of manda- 
mus, which was an extraordinary re- 
niedy, would be issued. In the absence 
of any proof of such violation of public 
duty -on the part of the respondents a 
writ of mandamus could not be issued 
which was the relief asked for. 

S. Sunder (Atyar & Dolta), for Peti- 
toner, ,. - 

K. N. Balasubramanian, for Respon- 
dent. 


SP 


~ 


H 





Petition dismissed. 


^ 
-— 


. Lakshman v. 


-— 
Ld 


Nainar Sundaram, F 


pu e e Ellammal. 
“19th June, 1978. : 


- 


C.R.P. No. 191 of 1977. 


Givil’ Procedure Code (V of 1908), Order 26, 
rule 1—Application for appointment of 
Commissioner to- take evidence-—Allegation 
of inability to attend Court due to old age, 


. sickness and infirmity— Certificate from regis- 
tered medical practitioner —Petition dismissed 


on the ground of certificate being obtained 


the previous day—Dismissal not warranted. 


A certificate issued bya registered medical 
practitioner can be accepted by the Court 
as evidence of sickness or infirmity of 


‘any person without calling the medical 


practitioner as a witness. However if 
the Court feels any doubt about. the 
acceptance of the certificate, it. could 
call the medical practitioner as witness 
to find out the truth or otherwise of the 
averments contained in the certificate. 
In the present case the. Court below has 
not chosen to do so. On the other 
hand it made itsown comment. If a 
registered medical practitioner has 
opined about the sickness or infirmity of 
a person it may not be ‘proper for the 
Court to brush aside the opinion and 
come to its own conclusion in the absence 
of expert medical professional knowledge. 
When there is a specific -provision to 
call for the medical practitioner and 
examine him, with reference to the 
medical certificate issued it will not be 
fair and proper for the Court to take a 
different opinion than that expressed 
by the registered medical practitioner 
through the certificate. 33 


E. Padmanabhan, for. Petitioner. 


R.S. - ———— Petition allowed, 


T. Ramaprasada Rao,.C7. 


Ss. Balasubramanian vU. 
M/s. Surrey Engineering 
© Constructions: 


14th Fuly, 1978. m l 
l C.R.P. No. 392 of 1977. 


Civil Procedure Code (V of 1908), Order .9, 
rule 9. . Original petition for appointment of 
arbitrator—Respondent absent -and set €x 
parte—Petition to set aside ex parte order 
dismissed by trial Court on the ground of want 
of justifiable cause—~Revision—Courts not 
to be wooden in exercise of their discretion— 
Revision allowed. 


The petitioner who was the respondent in 
. Q.P.No. 335 of 1974 filed a petition for the 
appointment of an arbitrator under the 
Arbitration Act pursuant to an agreement 
between the parties. On the date of 
hearing the petitioner was absent and he 
was set ex parte and the petition was 
adjourned. Subsequently the petitioner 
filed an application to set aside the ex 
parie order which was dismissed by the 
trial Court on the ground that there 
was no justifiable cause. On revision 
to the High Court, 


Held: Yt was in such circumstances that 
it had always been observed by this 
Court that Courts ought not to- be 
wooden in the exercise of their judicial 
discretion and power. The order set- 
ting the petitioner ex farle by the Court 
belcw had to be set aside. ; 


K. T. Palpandian, íor Petitioner. 


. SJ. Petition allowed. 


Sa —Ó Ó— 


Ismail, J. —. | ZEN 
.S. M. Abdul Makki v. 
l . M: K. Abdul Azeez. 
14th July, 1978. 

C.R.P. No. 2522 of 1977. 


Tamil Nadu (Lease and 


Buildings 


Rent Control) Act (XVIII of 1960) 


ba) 


- not succeed in the present case. 


as amended by Act (XXIII of 1973), 
section 10 (3) (a) (t)—Petition for 
eviction for owner's occupation—Land- 
lord residing in another building as a co- 
Sharer — Whether eviction order could 
be passed—"Of his own"— Meaning. 
The words “of his own" must neces- 
sarily mean “exclusively his own". It 
may not be that the share of a co-sharer 
may be as much as to be slightly less 
than the whole or it may be as little as 
infinite, as it may very often happen if 
the parties are Muslims where’ the 
Mohammedan Law of inheritance ap- 
plies to them. Ultimately solely on 
the ground that the landlord is in 
occupation of another residential build- 
ing in the city as a co-sharer, it cannot 
be held that such a person ts not entitled 
to obtain relief under section 10 (3) 
(a) (1) of the Act. Having regard to 
their condition the use of the word ‘of 
his own’ will indicate that it must be 
“exclusively his own". 


Alternatively even if the definition of 
the term ‘building’ occurring in the Act 
itself is to be applied to section 10-(3) 
(a) (1) of the Act, the petitioner can- 
If the 
petitioner wants to defeat the right of 
the respondent to obtain relief under 
section 10 (3) (a) (1), he must prove 
that the portion of the building of which 
the respondent is in occupation as a co- 
Sharer will satisfy the definition of the 
term ‘building’ occurring in section 2 
(2), namely, that the said portion is one 
let or to be let separately for residential 
purposes. "uu 


Held, that the landlord is entitled to 
obtain relief under section 10 (3) (a) 
(1) of the Act. 


S. Gopalaratnam, for Petitioner. 
V. Srinivasan, for Respondent. ' 
R.S.' Petition. dismissed. 





V. Balasubrahmanian, J. 
i £23 2 zu ERIS ` g e. 

l 252.77. M. Veluswami v. 

. Ayyammal. 


12th. June, 1978. 
Pu Cri. A. No. 18 of 1976. 


Workmen’s . Compensation Act (VIII 
of 1923); section 2 (1) .(n)—Jaggery 
" and fertiliser business — Unloading 

goods from lorries and storing m go- 
‘downs—Persons employed for the pur- 
pose—Death due to accident — Casual 
labourer — Whether can claim benefit 
under the Act. : 


Section 2 (1) (4) of the Workmen's 
Compensation Act, while defining a 
workman, in:general term, as a person 
employed by an employee, contains the 
following -.exceptions in a paranthesis 
(“other than -a person whose employ- 
ment is of.a casual nature and who is 
employed otherwise than for the purpose 
of ‘the, employer's trade or business"). 


The words enclosed within brackets had 
been the subject of consideration by 
Courts more than orice on the basis of 
reported decisions) "of the Court 
which must be ‘regarded as well-settled 
that a casual labourer, per se, cannot be 
denied the. rank ‘of a workman under 
the Workinen’s Comperisation Act. See 
(1935). I1:L-R..58 Mad. 804: 41 L.W. 
805769 M.L.]. 93: A.I.R. 1935 Mad. 
721: K&.L:R. 1956 Mad. 212; (1962) 
2 LoL.]:5594.— v i 


It is true that clause (?2) of the defini- 
tion in section 2 (1) (n) makes a refe- 
rence to ‘monthly wage’. But this pro- 
vision has never been understood as a 
stipulation that ‘the employment itself in 
order to qualify for relief shall. be on a 
monthly basis: To give it that meaning 
would be to exclude major categories of 
wage earners such as weekly-paid work- 
men. It is, however, clear that clause 
(i1)- is intended, merely to exclude the 
operation of the Act to all workmen who 
may be said to fall in the higher income 
brackets. The section brings about the 
result of drawing the line at rupees one 
thousand a month.’ The provision is 


accordingly ‘capable of being applied in - 


10 


‘the ambit of the statute. 


does not require that the 


respect of monthly: wages-as well as in 
respect of wages, paid on other time 
scales." +“ eee ee 

The expression “employment” and “em- 
ployed” are not used in any very special 
sense in the Workmen’s Compensation 
Act. ‘According to our normal under- 
standing of expression a’ man may be 
said to employ another. when he utilized 
the other's services. . The dictionary no 
doubt defines ‘employment’ as resulting 
in a."regular" or "permanent employ- 
ment" but the definition in the Work- 
men's Compensation Act clearly indi- 
cates that a casual or non-regular em- 
ployment is not per se, excluded from 
It would there- 
fore, seen reasonable to apply section Z 


- (1) (n) to any person who is engaged 


to do work for another under a rela- 


tionship, which is recognisably that of a 


The definition 
employer 
should recruit the workman under some 
pre-laid method or plan of action and 
keep him under the master. The words 
of the section apply equally to ad hoc or 
haphazard employment, of labour as they 
apply to regular employment under an 
organised system of recruitment. 


master and servant. 


C. Harikrishan, for Appellant. 


The Additional Government Pleader; for 
Respondent . gos 2p 


R.S. Appeal allowed. 


Land 
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Mohan, J. 
12th July, 1978. | 
' Saroja Ammal v. 
"Rathina Ammal. 
S.A. No. 238 of 1977. 


ransfer of Property Act (IV of 1882), 
ection 55 (6) (b)—Swit for refund of 
re-paid purchase money—Suit decreed 
Decree-holder whether entitled to a 
charge on the property—Plaintiff. found 


‘purchase money and not interested in 
the sale—Under the circumstances, plain- 
tiff held not entitled to the statutory 
charge. z 


with the first defendant under Exhi- 
it A-l' dated 25th February, 1974 and 
paid certain amounts totalling Rs. 3,000 
as advance for purchasing a property for 
Rs. 22,500 . However the same pro- 
perty, was sold’ by the first defendant 
to the second defendant for Rs. 25,000. 
The plaintiff fled a suit for refund 
of the. pre-paid purchase money and 
‘also claimed a statutory charge invok- 


the Transfer of Property Act. - Though 
the suit was decreed for refund of the 
pre-paid purchase money, the plaintiff 
could not succeed in getting the statu- 
tory charge both before the trial Court 
and the lower appellate Court. 


anxious in- having thé sale completed but 
actually wanted to have the refund of 
pre-paid, purchase money. On second 
Appeal, 


Held: 
It was no doubt mentioned in the suit 
notice dated 10th September, 1974 that 
the purchase money should be the first 
charge, but that did not mean that the 
plaintiff was willing to have the sale 
completed. 


The plaintiff would not be entitled to 

the statutory charge under the circum- 

" stances of the case. In the instant case, 
if the plaintiff had not been anxious to 
complete the purchase, the question of 
improperly "declining to accept delivery, 

- did not arise. 

M—N RQ 


more anxious to have refund of pre-. 


The plaintiff entered into an agreement’ 


ing the aid of section 55 (6) (b) of 


It was: found that the plaintiff was not 


11 
R. G. Rajan, for Appellant. 
R. Muthukrishnan, for 1st Respondent. 


K. Parasurama Iyer, for 2nd Respon- 
dent. - - | 


S.J. Al ppeal disinassed. 


M. M. I snail, Js 


E - Balaiyanandha Nader 2 V. 


'Sri Velaguruswami Koil at 
Kommadikottai through its 
Huqdar Bhagavathipandian. 

7ih July, 1978. 


C.R.P. Nos. 1808 and .1809 of 
1976. 
Cr midi Procedure Code (V of 1898), 
sections 476 (1) and 497-A—Scope and 
applicability, 


When à suit was pending in the lower 
Court, the sixth defendant in that suit, 
filed an application in that Court under 
section 497-A of the Code of Criminal. 
Procedure, 1898, praying for recordiug. 
a finding in the judgment that the 7th 
defendant in the suit had used , forged 
documents knowing them to be forged, 
“and ‘it was expedient in the interests of 
justice and for the eradication of the 

evils of perjury and fabrication of false 
evidence that he should be prosecuted 
by laying a complaint before a compe- 
tent Court of law for the offences under 
section 471, Indian Penal Code. The 
same sixth defendant filed an application 
against the same 7th defendant for a 
similar relief mentioning the offences as 
one under section 471. w Both these 
applications were. dismissed, by the 
learned ‘District Munsif. By the time 
the applications were dismissed, the Code 
of Criminal Procedure, 1973, had come 
into force, and thereafter the 6th defen- 
dant filed two appeals iù the Sub-Court 
against the orders on the applications. 

The two applications were allowed as 
against which two revision petitions were 
filed in the High’ Court. 


Held: Section 497-A of the Cade of 
Criminal"Procedure, 1898 applies only 
in respect of two matters-viz. ., a witness 
intentionally giving false evidence and 
` intentionally ` fabricating false „evidence, 
while section 476 of that Code refers 
to various offences mentioned in. sec- 





! 
n 


tion 195, sub-section. (1), clause (5) or 
clause (c) of that Code. The second 
point Of difference is that section 479-A 
-of the Code of Criminal Procedure, 
1898, contemplates the Court recording 
a finding and -making a complaint only 
at the time of the delivery. of the judg- 
mént or, final order 'disposing of the 
proceeding pending before it. On the 
other hand, section 476 (1) of the Code 
of. Criminal Procedure,. 1898 does nol 
impose -ahy  limitation..: Thirdly sec- 
- tion 479-A contemplates the Court taking 
áction suo motu. while section 476, (1) 
contemplates the Court taking action suo 
yoti or- on.an application made to it. 
Having regard to these points of differ- 
ence ahd more so the number of offences 
covered by the respective sections, it is 
clear -that the' two sections canmot be 
confused ;with each other, aríd one, 1$ 
independent of the other. :^ 


Orders of the lower Court set aside and 
the revision petitions ‘allowed, on the 
ground that applications under. sec- 
tion 479-A were not compétent since 
. section 476 (1) Criminal Procedure Code.. 
covered’ the. offence under section 471, 
Indian Penal Code. 


NI. Vanamamatai, 
. for Petitioner. =< 
K. Parasaran, for 
Respondent. 


IR.» - Petition’ allowed. 


T; Ramaprasida Rao, E. and 
C. Ramaiujónm, J, 


R. M. Subbiah, cain, 
E R. M. S. Pictures U. 
SN. eee Nair. 


13th July, 1978. MICI 


O.S.A. Nos. 75 and 76 of 
1978. 


Bias n ant of —Phintif claiming 
copyright in story titled "Madanotsavam" 
—Seeking to restrain defendants from 
producing or continuing to produce any 
picture based on the story under the title 
“Amar Prim” — Grant of injunction 
alone, if will subserve interests of justice 
— Substituted safeguards, if could be 
thought of in order to - preserve the 
rights. 


for R. Ganesan, 
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. exercise of its judicial discretion, 


` In cases where an equitable. relict w dud 
‘wooden and granting injunction alone, ` 


mere fact that-a prima facie case exists: 


d ; J erae for 
















This is a case where literary piracy is’ 
pleaded. Injunction being an equitable 
remedy, which is granted by a Court im 
has 
to. be considered from various faceis 
Which arise from a particular set of cir- 
cumstances in each case. There. may 
be cases in which the grant of an injunc 
tion, temporary or permanent, -will only 
meet thé ends of justice and.an al]terna- 
tive safeguard for the preservation of 
the rights of the challenging party can- 
not at all be thouglit of. There may 
be cases where the remedy of injunc- 
tion has to be made flexible and adjusta- 
ble to the situation arising in each case. 
A rigid invocation without contemplating’ 
elasticity in the application of the rulé 
as to the grant of injunction might 
sometimes result in hardship, which ‘can- 
not be later ‘cured. S 


be sufficiently compensated for mone- 
tarily, the. Courts refrain from being. 


instead of .contemplating the, nearest . 
approximation which it can make. The. | 


for the grant of injunction,: even: the 
consideration that the party seeking , for | 
ib: would suffer irreparable .harm or 
inconvenience: may not be sufficient | 
criteria for the granting of an interim 
injunction. , Before the Court exercises 
iis jurisdiction, to grant such an interim 
relief, which'is ‘essentially an equitable 
relief the Court' will have to be further 
satished' that the comparative mischief or 
inconvenience : which is likely to arise 
from withholding an injunction will be 

greater than that which is likely to- arise 
from granting it.: 


In this case certain dp Were given 


as a, just approximation to the relief 
asked. 


N. C. Ra xc. for T. IA." Rama- 
nujam, for Appellant. 


V. R. Biksheswaran, for Respondent. 


R.S. Appeal parily 
a = © ^*, allowed: 





) 
Mohan, J... 
| K. Rajam Iyer 
. V. 
M. Natarajan. 


I 
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‘12th’ September, 1978. | 
d S.A. No. 1830 of 1975. 


Partnership —S wit for dissolution —Oval 
partnership alleged — Opening of bank 
account alone unavailing to prove oral 
partnership. 


The plaintiff who pleaded an oral part- 
nership and filed a suit for dissolution 
:thereof relied upon various exhibits and 
valso on a bank account opened for the 
-partnership. The plaintiff succeeded in 
|the trial Court but lost in the lower ap- 
;pellate Court. On second appeal, 


‘Held: The question was, whether the 
‘various documents sought to be relied on 
‘by the appellant-plaintiff would lead to 
the conclusion that there was a partner- 
ship. ‘Fhe terras of the partnership were 
not clear, notwithstanding the unilateral 
assertion of the plaintiff that the agree- 
ment was to share the profit in the ratio 
of 50:50. 


Merely because in every case a partner- 
ship account is opened, without actual 
proof of partnership, the opening of 
bank account alone could not be relied 
on to make out a case of partnership. 


LI 


G. Subramaniam, for Appellant. . 
R. Sitaraman, for Respondents. 
S.f. Appeal dismissed, 
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Varadarajan, J... o i 
É. Venkatasubbiah 
l v. 
and 
artment,, 
Madras. 


The Commissioner, H. R. 
C. E. (Admn.). Dep 


18th September, 1978. - | 
A.S. No. 768 of 1974. 


Hindu Religious and Charitable Endow- 
ments Act (XXII of 1959), section. 6 
(18)—Building used for bhajans and 
discoarses called “Srinivasamurthy Man- 
diram"—Commissioner holding it to be 
a religious institution—Suit for declara- 
tion that Mandiram às not a religious 
institution — Suit dismissed—On appeal 
held no evidence to show that public could 
worship there as a matier of right— 
Mandiram not a religious institution. 


The Commissioner, Hindu Religious and 
Charitable Endowments Department 
passed an order Exhibit B-15, dated 17th 
January, 1972, holding that “Sri Srini-- 
vasamurthy Mandiram” situate in West 
Mambalam was a religious institution 
within the meaning section 6 (18) of 
the Hindu Religious and Charitable En- 
dowments Act. The plaintiffs filed a 
suit for a declaration that the said Man- 
diram is private Bhajana Mandiram of 
the plaintiffs and to set aside the order 
Exhibit B-15. ' The suit was dismissed. 
The plaintiffs filed an appeal. ' 


Held: The evidence in the present case 
did not establish that the members of 
the public were entitled to offer worship 
in the suit Mandiram as of right. It 
was found that the Hindu community or 
any section thereof had not been using 
the suit Mandiram as a place of public 
relipiots worship. Therefore, the suit 
Mandiram was not a temple within the 
meaning of section 6 (20). There was 
no person presiding over the suit Mandi- 
ram, the succession to whose office de- 
volved in accordance with the direction 
of the founder and whose duty it was 
to engage himself in imparting religious 
institution or rendering spiritual service 
or who exercised or claimed to exercise 
spiritual headship over a body of disgiples, 


Therefore, the suit Mandiram was not 
a math within the meaning of section 6 
(13) of the Act. The suit Mandiram 
was nota Specific endowment within the 
meaning of section 6 (19). Therefore, 
ihe suit Mandiram was not a religious 
institution within the meaning of section 
6 (18) of the Act. 


M. Sriwwasan, for Appellants. — ' 
.N. Vimala, for Respondents. 
S s . Appeal allowed ` 


Sethuraman, J. 





C. Abdul Salam v. 


A. A. Jaleel. 


22nd September, 1978. 
`". C.M.A. No. 259 of 1976. 


Motor Vehicles Act (IV of 1939), sec- 
' ton 95 (2)—Accident — Claim for com- 
pensation—Liability of Insurance Com- 
pany—Contract between parties may sti- 
pulate for payment of compensation of 
larger sum—Policy can provide for larger 
liability—Unless policy restricts, Tribu- 
nal can award damages in excess of what 
is due under W GERI Compensation 
Act. ^. ! 


It is arguable that in a policy issued in 
accordance with the provisions of the 
Motor Vehicles Act, the minimum lia- 
bility is what is provided by the statute 
and a larger liability can also be agreed 
to be paid under the contract between 
the parties. In other words, nothing in 
section 95 (2) of the Motor Vehicles Act, 


a 5 ` La 


can be len as preventing the parties ` 
from entering into.a contract for pay- 
nt of a larger amount in case they 
considered fit to do. so. The freedom’ 
of contract is restricted under.section 95 
of the Act only to see that the liability 
contemplated by the statute 1s not avoided 
by providing for a smaller sum as lia- 
bility under the contract of insurance. 


There can be no dispute about the fact 
thet the Tribunal constituted under the 
Motor Vehicles Act is competent to 
award the appropriate amount as com- 
pensation or damages; even in excess of 
what has been contemplated by the Work- 
men's Compensation Act. This follows 
from the two Madras decisions (1971 A. 
C.J. 77 and (1975) 1 M.L.J. 148). . 
So long as the insurance policy did not 
restrict the liability to what is contem- 
plated by the Workmen's Compensation 
Act, the Insurance Company will have to 
bear the larger liability, t.e., the liability 
in excess of what is due under the 
Workmen's Compensation Act. z 


M. B. Dominique, for Appellant. 
J. Madanagopal Rao, for Respondents. 
S.J. Appeal allowed. 





[END or voruwg (1978) 2. M. L Jo 
(N-R.C.)] 


